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PREFACE. 


In  issuing  the  second 'volume  of  American  Negligence 
Reports,  the  editor  desires  to  acknowledge  the  many  expressions 
of  appreciation  of  the  value  of  the  series  and  suggestions  offered 
by  the  legal  profession,  several  of  which  have  been  acted  upon  to 
the  manifest  improvement  of  the  volume. 

The  plan  of  the  previous  volume  has  been  followed  in  its  main 
lines,  but  It  will  be  found  that  a  much  larger  percentage  of  cases 
has  been  reported  at  length  and  the  notes  and  annotations,  with 
notes  of  English  cases,  more  extended  in  this  volume  than  in 
Vol.  I.  It  is  intended  to  still  further  improve  the  series  by  the 
addition  of  special  notes  on  several  of  the  cases  in  the  next  and 
subsequent  volumes. 

A  reference  to  the  Table  of  Cases  Reported  will  show  the 
official  citations  to  date  of  publication  of  volume  together  with 
the  citations  from  the  various  systems  of  Reports  and  Reporters, 
an  addition  which,  no  doubt,  will  be  appreciated  by  the  profes- 
sion. The  Table  of  Cases  Classified,  which  precedes  the  Index, 
should  be  consulted  in  connection  with  the  Index.  A  perusal  of 
this  Table  will  stamp  it  as  a  "  ready  reference"  to  a  case  in  point. 

This  volume  contains  reports  of  the  actions  arising  out  of  negli- 
gence of  Carriers,  Municipal  Corporations,  Railroad  Corporations, 
Master  and  Servant,  Public  and  Private  Corporations,  Landlord 
and  Tenant,  etc.,  during  1897  (continuing  from  Vol.  I)  decided 
in  the  highest  courts  of  Alabama,  Arizona,  Arkansas,  California, 
Colorado.  Connecticut,  Delaware,  District  of  Columbia,  Florida, 
Geot^a,  Idaho,  Illinois  (Supreme  and  Appellate  Courts),  Indiana 
(Supreme  and  Appellate  Courts),  Indian  Territory,  Iowa,  Kansas 
(Supreme  and  Appellate  Courts),  Kentucky,  Louisiana,  Maine, 
Maryland,  Massachusetts,  Michigan,  Minnesota,  Mississippi,  Mis- 
souri (Supreme  and  Appellate  Courts),  Montana,  Nebraska, 
Nevada,  New  Hampshire,  New  Jersey,  New  Mexico,  New  York 
(Court  of  Appeals,  Appellate  Division  and  Supreme  Courts,) 
North  Carolina,  North  Dakota,  Ohio,  Oklahoma,  Oregon,  Pennsyl- 
vania, Rhode  Island,  South  Carolina,  South  Dakota,  Tennessee, 

[iii] 
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Texas  (Supreme  Court  and  Court  of  Civil  Appeals),  Utah,  Ver- 
mont, Virginia,  Washington,  West  Vii^inia,  Wisconsin  and  Wyom- 
ing) together  with  the  cases  in  the  Circuit  Courts  of  the  United 
States,  the  Circuit  Courts  of  Appeals,  and  the  Supreme  Court 
of  the  United  States. 

The  editor  cordially  acknowledges  the  able  services  of  Mr. 
Walter  J.  Eagle,  and  of  Mr.  Alfed  J.  Hook  of  the  Brooklyn 
Law  Library,  in  the  preparation  of  the  cases  and  notes  in  this 
volume  of  AMERICAN  NEGLIGENCE  REPORTS. 

John  m,  Gardner. 

New  York,  January,  189B. 
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AMERICAN 
NEGLIGENCE   REPORTS. 


SANDERS  V.  MCGHEE  ET  AL. 

Supreme  Court,  Alabama,  April,  iSffj. 


BRAKEMAN  COUPLING  MOVING  CARS  — CONTRIBUTORY  NEGLI- 
GENCE. —  Where  a  brakeman,  by  hU  imprudence  in  attempting  to  couple 
cara,  by  going  iwtween  moving  cars  for  the  purpose,  there  being  a  rule 
against  going  between  moving  cars  to  conpic  them,  is  injured,  his  contrib- 
utory negltgCDce  precludes  recovery. 

Appeal  by  plaintiff  from  judgment  rendered  for  defendants  in  the 
Circuit  Court,  Jackson  County.     The  facts  appear  in  the  opinion. 

Tally  &  Proctor  and  John  W,  Timberlake,  for  appellant. 

Humes,  Sheffey  &  Speake,  for  appellees. 

Haralson,  J.  —  The  first  two  counts,  numbered  r  and  3,  charge 
Dcgligence  in  the  engineer,  and  the  fourth  the  negligence  of  the  con- 
ductor of  the  train,  as  the  cause  of  the  injury  to  the  plaintiff.  No 
wilfulness  or  wantonness  is  averred.  The  pleas  were  the  general 
issue,  and  contributory  negligence  on  the  part  of  the  plaintiff.  The 
evidence  on  which  the  case  is  to  be  determined  is  not  in  conflict. 
The  train  moved  westward  from  Stephenson  to  Scottsboro  in  Ala- 
bama. At  the  latter  point,  there  is  a  switch  track  making  off  from 
the  main  line  on  the  north,  and  running  parallel  therewith,  west 
some  distance,  connecting  again  with  the  main  track.  On  this  switch 
track  there  were  standing  from  three  to  five  uncoupled  empty  cars. 
There  was  a  loaded  car  in-the  train  to  be  attached  to  the  engine  and 
thrown  in  on  the  switch  track,  with  the  other  stationary  cars  already 
there,  the  purpose  being  to  unload  it  into  wagons  on  a  dirt  road 
which  ran  parallel  and  close  to  it,  on  the  north.  On  the  arrival  of 
the  train,  the  first  brakeman  and  plaintiff,  by  the  orders  of  the  con- 
ductor, proceeded  to  place  said  loaded  car  on  the  side  track.  The 
/     Vou  II  —  I 
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engineer  and  fireman  were  on  the  engine,  and  the  conductor,  who 
had  superinteudence,  was  at  the  depot  near  by.  The  loaded  car 
was  cut  loose  from  the  tr»n  and  pulled  westward  on  the  main  line, 
to  a  point  beyond  the  opening  of  the  switch.  The  front  brakemao 
was  on  the  ground,  on  the  south  side  of  the  switch  track,  and  plain- 
tiff was  standing  on  the  same  side,  near  the  west  end  of  one  of  the 
loose  cars  on  the  side  track.  There  was  no  custom  or  rule  that 
required  cars  that  were  on  said  side  track  to  be  coupled,  when 
another  is  to  be  left  there,  and  whether  they  were  to  be  coupled  or 
not  depended  on  circumstances;  and  on  this  occasion,  there  was  no 
necessity  for  it  to  be  done.  The  plaintiff  and  the  conductor  both 
testified  that  the  conductor  on  this  occasion  gave  no  direction  to 
plaintiff  or  to  any  of  the  crew  to  couple  said  loose  cars  together,  bat 
there  was  no  instruction  for  him  not  to  do  so.  Between  the  two 
stationary  cars  which  the  plaintiff  attempted  to  couple  there  was  a 
space  of  four  or  five  feet. 

The  engine  as  it  backed  from  the  west,  on  the  switch  track,  push- 
ing the  loaded  car  to  its  place  thereon,  was  moved  backward  at  the 
rate  of  five  or  six  miles  an  hour.  The  fireman  was  looking  out  of 
the  cab  window,  on  the  south  side  in  the  direction  of  plaintiff,  who 
was  standing  near  the  second  and  third  stationary  cars;  and  the 
engineer  was  on  the  north  side  of  the  cab,  controlling  his  engine, 
while  backing  the  loaded  car.  The  front  brakeman  coupled  the 
loaded  car,  being  pushed  backward,  to  the  first  loose  car  it 
approached,  and  then  uncoupled  it  from  the  engine,  which  imme- 
diately pulled  out  and  started  west,  towards  the  main  line;  and  the 
loaded  car,  with  the  one  to  which  it  had  been  coupled  by  the  front 
brakeman,  rolled  down  the  side  track  —  which  inclined  down  grade 
towards  the  east,  at  that  point  —  towards  the  loose  cars,  where 
plaintiff  was  standing,  outside  of  the  track,  and  the  loose  car  on  his 
left,  attached  to  the  loaded  car,  propelled  backward,  struck  the  loose 
car,  on  his  right.  The  engine  was  at  that  time  detached  from  the 
loaded  car,  and  was  going  west  to  the  end  of  the  switch.  Plaintiff 
testified  that  he  did  not  know  the  engine  was  uncoupled  from  the 
loaded  car  at  the  time.  When  the  engine  was  backing  the  loaded 
car,  and  when  about  five  car  lengths  from  plaintiff,  he  testified  that 
the  engine  was  backing  down  so  rapidly,  he  gave  the  signal  to  slow 
up,  and  then  stepped  at  once,  as  quick  as  he  gave  the  signal,  between 
the  second  and  third  loose  cars  to  make  the  coupling,  and  his  hand 
was  caught  between  the  bumpers  and  mashed.  His  testimony  as  to 
this  matter,  as  set  out,  was:  "  When  he  gave  the  signal  to  slow  up 
he  did  not  wait  to  see  if  the  engineer  responded  to  his  signal,  but 
went  at  once  between  said  cars,  and  he  did  not  know  the  fireman 
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communicated  it  to  the  engineer;  he  only  saw  the  fireman  looking 
oat  from  the  cab,  and  could  not  see  the  engineer  at  all,  as  he  was  on 
the  other  ^de  of  the  engine."  The  plaintiff  was  twenty-three  years 
old,  and  had  been  braking  on  freight  trains  on  said  road  about  three 
years,  and  was  familar  with  the  rules  of  the  company.  The  evidence 
was  conflicting  whether  plaintiff  used  a  stick  for  coupling  on  the 
occasion  or  not.  The  rules  of  the  company  were  introduced, among 
which  was  the  following:  "  Use  Care.  139.  Every  employee  must 
exercise  the  utmost  caution  to  avoid  injury  to  himself  cr  to  his  fel- 
lows, especially  in  the  switching  of  cars  and  in  all  movements  of 
trains,  which  work  each  employee  must  look  after,  and  be  respon- 
sible for  his  own  safety.  Jumping  on  or  off  trains  or  engines  in 
motion,  getting  between  cars  in  motion  to  couple  or  uncouple 
them,  and  all  similar  imprudences  are  dangerous  and  in  violation  of 
duty.  All  employees  are  varned  that  if  they  commit  these  impru- 
dences it  will  be  at  their  own  peril  and  risk." 

From  the  foregoing  evidence  it  appears  that  the  plaintiff  attempted 
an  obviously  perilous  undertaking,  by  going  in  between  cars  to 
couple  them,  whether  he  used  a  stick  or  not;  that  there  was  no 
necessity  for  his  having  exposed  himself,  no  order  having  been  given, 
even  to  couple  these  loose  cars  and  if  there  had  been,  there  was  a 
safer  way  of  doing  it,  by  waiting  a  moment  until  the  cars  came 
together;  that  there  was  no  emergency  justifying  the  self-imposed 
exposure,  the  very  great  danger  of  which  was  illustrated  in  the 
injury  he  received;  that  he  undertook  this  unnecessary  and  perilous 
feat  without  watting  to  see  if  the  signal  he  gave  to  slow  up,  if  of 
any  service  to  him,  had  been  seen  or  obeyed;  and  all  this,  in  direct 
violation  of  the  rules  of  the  company,  with  which  he  was  familiar, 
and  which  he  had  agreed  in  writing,  when  he  accepted  service, 
strictly  to  obey.  The  plea  that  the  engine  moved  too  rapidly  back 
does  not  avail  him.  Having  committed  the  imprudent  act  of  going 
between  the  cars,  he  might  have  been  injured,  if  they  had  approached 
even  more  slowly.  The  danger  of  going  between  them  under  such 
circumstances,  whether  they  were  coming  together  slowly  or  rapidly, 
was  great,  and  obvious  to  any  prudent  man.  Railroad  Co.  v.  Free, 
97  Ala.  331,  13  Southern  Rep.  394;  Railway  Co.  v.  Arnold  (Ala.),  31 
Southern  Rep.  954;  Davis  v.  Railway,  107  Ala.  6z6,  18  Southern 
Rep.  173;  George  v.  Railroad  Co.  (Ala.),  19  Southern  Rep.  784. 
He  was  guilty  in  so  doing  of  negligence,  contributing  proximately 
to  his  own  injury.  There  was  no  error  in  giving  the  general  charge 
for  the  defendant  as  requested. 

Af&rmed. 
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LOUISVILLE  AND  NASHVILLE   RAIL- 
ROAD COMPANY. 

Supreme  Court,  Alabama,  April,  iSqj. 


INFANT  KILLED  IN  BOX  CAR  — CONTRIBUTORY  NEGLIGENCE.— 
Where  a  minor  was  engaged  by  an  employee  of  defendant  lo  help  him  in 
certain  work,  and  vrhlle  riding  on  a  box  car  was  killed  in  a  derailment,  be 
being  on  the  box  car  instead  of  in  the  caboose,  and  witbout  authority, 
plaintiff  could  not  recover  as  deceased  was  guilty  of  contributory  negligeoce. 

Appeal  by  plaintiff  from' judgment  for  defendant  rendered  in 
Circuit  Court,  Cullman  County.     The  facts  appear  in  the  opinion. 

COFKR  &  Bkown,  for  appellant. 

Thomas  G.  Jones,  for  appellee. 

Head,  J.  —  C.  H.  Herrin  was  an  employee  of  the  appellee 
company,  having  charge  of  the  operation  of  the  pump  at  Phelan 
Station,  used  for  filling  the  tank  there,  from  which  the  locomo- 
tives on  the  road  were  supplied  with  water.  The  company  had 
in  its  employ  a  pump  repairer,  whose  duty  it  was  to  make  all  repairs 
on  the  pumps  which  Herrin  himself  could  not  make,  and  he  had  a 
general  pass  to  ride  on  all  trains,  in  the  discharge  of  his  duties. 
Herrin  had  no  authority  to  employ  special  workmen  to  make  such 
repairs,  except  at  his  own  expense.  The  pump  at  Phelan  becom- 
ing out  of  order,  Herrin,  without  special  authority,  employed  the 
plaintiff's  minor  son,  Joe  Beyer,  who  was  a  mechanic  residing  at 
Cullman,  on  the  line  of  defendant's  road,  about  two  miles  from 
Phelan,  to  repair  it.  To  reach  Phelan  for  the  purpose  of  doing  the 
work,  Beyer,  in  company  with  one  George  Shelton,  who  had 
formerly  been  a  brakeman  on  defendant's  road,  boarded  a  freight 
train  of  defendant  at  Cullman.  The  train  consisted  of  a  locomotive 
and  twenty-two  cars,  with  caboose  in  the  rear.  It  did  not  carry 
passengers,  and  did  not  ordinarily  stop  at  Phelan.  At  Cullman  it 
did  not  stop,  but  when  these  parties  got  aboard  it  had  reduced  its 
speed  to  thatof  about  a  man's  walk.  Beyer  got  on  at  about  the  fourth 
car  from  the  locomotive,  and  took  his  position  or  top  of  that  car  (a 
box  car),  sitting  on  the  edge,  with  his  feet  downward  on  the  side. 
Shelton  got  on  the  fifth  car,  but  did  not  remain  there,  but  passed 
down,  from  one  car  to  the  other,  until  he  reached  and  took  his 
position  on  the  caboose.  After  going  a  short  distance  (about  one- 
fourth  of  a  mile),  the  conductor  {presumably  in  the  caboose)  asked 
Shelton  where  they  were  going.     Shelton  replied,  "To  Phelan,  tofiz 
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the  pump."  The  conductor  responded,  "  Go  tell  the  engineer," 
to  which  Shelton  rejoined,  "  That  is  your  business,"  Shelton  fur- 
ther testified:  "  I  told  Bob  (the  conductor)  where  we  were  going, 
and  he  said  he  was  going  through  there  like  hell  scorching  a  feather. " 
Jt  does  not  appear  that  the  parties  boarded  the  train  by  authority  of 
the  conductor  or  any  one  else.  The  train  ran  about  fifteen  miles 
(Beyer  being  still  in  his  position  on  top  of  the  box  car),  when,  for 
some  cause  unknown  and  unexplained,  except  such  explanation,  if 
any,  as  may  be  inferred  from  what  will  presently  be  stated  in  refer- 
ence to  the  manner  one  of  the  cars  was  loaded  with  pipe,  it  became 
derailed,  causing  its  wreck,  and  by  which  Beyer  was  so  injured  that 
he  died.  The  last  five  cars  and  the  caboose  remained  on  the  track, 
and  no  one  on  or  in  them  was  injured.  Touching  the  cause  of  the 
derailment,  the  only  evidence  introduced  proceeded  from  said  Shel- 
ton, who  was  examined  by  the  plaintiff,  and  who  testified  as  follows: 
"  One  of  the  cars  on  the  train  was  loaded  with  sewer  pipes.  They 
were  about  twenty-four  inches  by  twelve  feet  long.  They  were 
loaded  endways  of  car;  held  on  by  standards.  One  standard 
was  out  on  left  side  of  car,  just  ahead  of  the  box  car  where 
Beyer  was.  This  standard  was  gone  before  we  got  to  Phelan. 
There  were  three  brakemen  on  the  train.  We  lost  one  of  these 
sewer  pipes  between  Cullman  and  Phelan.  I  said,  '  Bob  (meaning 
the  conductor),  you  ought  to  scop  this  train  and  fix  that  car.'  I  told 
Bob  the  condition  of  the  load  on  the  flat  car,  and  that  he  had  better 
stop,  and  he  said:  'Damn  the  sewer  pipes!  I  am  not  going  to 
stop  this  train.'  I  told  him  I  would  not  ride  behind  a  car  in  that 
condition.  I  jumped  off  and  fell.  One  piece  of  pipe  was  ahead  of 
the  other,  in  an  angle  with  the  car.  A  car  is  thirty  feet  in  length. 
A  sewer  pipe  is  twelve  feet  long.  One  of  the  pipes  that  was  in  the 
car  got  crossways  and  fell  off  between  Cullman  and  Phelan.  The 
standards  were  on  this  car  to  keep  pipes  on  with.  When  the  stand- 
ards were  lost  out,  there  was  nothing  to  keep  pipes  from  rolling 
off."  Shelton  testified  that  he  got  off  the  train  at  Cooper's  Gap, 
but  there  is  no  evidence  to  show  how  far  that  is  from  the  place  of 
derailment.  Further  than  as  above  stated,  there  was  no  effort  to 
prove  that  the  sewer  pipe,  or  the  condition  of  the  car  containing 
it,  in  any  way  contributed  to  the  derailment.  There  was  contro- 
versy between  the  parties  as  to  the  relation  the  deceased,  Beyer, 
bore  to  the  defendant  while  riding  upon  the  train,  and  when 
injured, —  the  defendant  insisting  that  he  was  a  trespasser,  and  the 
plaintiff  that  he  was  authorized  and  permitted  by  the  defendant  to 
ride  upon  its  train  for  the  purpose  of  fixing  the  pump;  and  the 
plaintiff  attempted  by  sundry  questions  put  to  the  witnesses  to  show 
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that,  by  custom  on  defendant's  road,  pump  repairers,  though  specially 
employed  by  pump  keepers  to  make  particular  repairs,  were  author- 
ized to  ride  to  the  work  on  defendant's  trains  —  and  errors  are 
assigned  upon  the  refusal  of  the  court  to  allow  these  questions. 

We  arc  of  the  opinion  that  it  is  not  material  to  consider  whether 
the  deceased  was  a  trespasser,  a  passenger  or  a  licensee.  If  he 
were  a  trespasser,  he  could  not  recover,  except  for  a  wanton 
or  wilful  injury  done  him.  If  a  passenger  or  licensee,  he  had 
no  authority  to  take  the  extraordinary  dangerous  position  he 
did  take,  on  the  train,  instead  of  taking  passage  in  the  caboose, 
the  appropriate  and  safer  place  for  such  persons;  and  in  doing  so  he 
was,  upon  the  undisputed  evidence,  guilty  of  negligence  contribu- 
tory to  his  injury,  which  was  put  in  issue  by  appropriate  plea,  and 
he  could  not  recover  except  upon  pleading  and  proof  that  the  injury 
was  wantonly  or  wilfully  inflicted.  Brown  i'.  Scarboro,  97  Ala.  316;  13 
Southern  Rep.  289.  The  last  count  of  the  complaint,  introduced  as 
an  amendment,  charges,  not  only  simple  negligence,  but,  in  the  alter- 
native, that  the  injury  was  caused  by  wanton  or  wilful  misconduct. 
No  objection  was  made  by  demurrer  or  otherwise  to  the  sufficiency 
of  the  count  in  this  respect.  So  the  inquiry  is  whether  the  evidence 
(all  of  which  upon  which  plaintiff  relies  is  hereinabove  set  out)  tends 
to  show  such  wanton  or  wilful  misconduct.  Upon  plain  principles, 
we  think  it  does  not.  The  evidence  consists  alone  of  the  testimony 
of  Shelton,  as  above  quoted,  concerning  the  car  loaded  with  sewer 
pipe.  Upon  examining  his  testimony  closely,  it  will  be  seen  that 
the  witness  does  not  testify  even  that  the  condition  of  the  car  was 
dangerous,  or  at  all  liable  to  cause  a  derailment  or  other  injury  to 
the  train.  He  repeats  simply  what  he  said  to  the  conductor  in  the 
car,  and  the  conductor's  reply;  affirming  no  fact  tending  legiti- 
mately to  establish  that  the  car  was  dangerous  to  the  train,  much 
less  that  the  conductor  was  guilty  of  a  wanton  and  wilful  disregard 
of  the  safety  of  the  train,  and  of  the  lives  of  himself  and  others 
riding  thereon.  So  far  as  any  facts  brought  to  view  show,  the 
apprehensions  of  Shetton,  indicated  by  what  he  said  to  the  conductor, 
may  have  been  entirely  unfounded,  and  the  conductor  justified  in 
paying  no  attention  thereto.  If  there  had  been  evidence  going 
to  show  that  the  condition  of  the  car  was  manifestly  dangerous  to 
the  safety  of  the  train,  what  Shelton  said  to  the  conductor  might 
have  been  very  material  as  notice  to  him,  and  our  conclusion  might 
be  different.  Again,  as  we  have  already  said,  there  is  not  a  sem- 
blance of  evidence  tending  to  establish  the  relation  of  cause  and 
effect  between  the  condition  of  the  car  and  the  derailment.  The 
complaint  alleges  that  the  latter  was  caused  by  a  pipe  falling  off  when 
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the  car  was  crossing  a  bridge,  but  there  was  no  effort  to  prove  the 
allegation.  It  follows  necessarily  that  the  court  was  compelled  to 
give  the  general  charge  requested  by  the  defendant.  It  is  a  wise 
and  just  rule,  firmly  established  by  our  decisions,  that  errors  of  the 
trial  court  which  are  affirmatively  shown  by  the  record  to  have 
done  the  appellant  no  harm  will  not  operate  to  reverse  the  judg- 
ment. We  have  carefully  examined  every  question  raised  by  the 
record  touching  the  rulings  of  the  court,  either  upon  the  pleadings 
or  admission  of  testimony,  and  the  conclusion  is  irresistible  that 
the  rulings  were  either  correct,  or,  if  they  had  been  to  the  contrary, 
and  in  favor  of  the  plaintiff,  the  result  of  the  trial  would  necessarily 
have  been  as  it  was.  In  no  phase  in  which  the  case  was  presented, 
or  attempted  to  be  legally  presented,  either  upon  the  pleadings  or 
proof,  could  the  defense  of  contributory  negligence,  arising  upon 
the  undisputed  evidence,  have  been  obviated.  We  will  not  incumber 
this  opinion  by  a  statement  of  the  questions  in  detail,  as  they  are 
governed  by  well-aettled  principles  which  it  would  serve  no  useful 
purpose  to  repeat. 
Judgment  affirmed. 


HOLLAND  V.  SOUTHERN   EXPRESS  COMPANY. 

Supreme  Courts  Alabama,  April,  iS^, 


COMMON  CARRIER  — CONTRACT  — PLEADING  AND  PRACTICE.— 
Aa  action  broaght  against  a  commoa  carrier,  alleging  receipt  ai  goods  for 
delivery  for  reward,  is  an  action  ex  contracitt  and  not  (.r  d/licto,  and  subse- 
qurnt  amendments  to  complaint  alleging  negligence  could  not  be  legally 
joined  with  original  complaint  and  nere  properly  stricken  from  che  file. 

Appeal  from  judgment  for  defendant,  rendered  in  Circuit  Court, 
Conecuh  County.  The  former  appeal  is  reported  in  109  Ala.  362,  19 
Southern  Rep.  66. 

The  complaint,  as  originally  filed,  contained  but  one  count,  which 
was  as  follows:  "  The  plaintiff  claims  of  the  defendant,  a  foreign 
corporation,  doing  business  In  the  State  of  Alabama,  one  hundred 
and  eighty-eight  and  3-100  dollars  damages  for  the  failure  to  deliver 
one  package  of  money,  containing  one  hundred  and  eighty-eight 
and  3-100  dollars,  received  by  it  as  a  common  carrier  to  be  delivered 
to  the  plaintiff  at  Castleberry,  Alabama,  for  a  reward,  which  it 
failed  to  deliver."  Upon  the  second  trial  of  this  cause,  after  a 
decision  therein  on  appeal  to  this  court,  the  plaintiff,  by  leave  of 
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the  court,  amended  his  complaint  by  adding  the  following  counts: 
"  No.  2.  The  plaintiff  claims  of  the  defendant,  the  Southern 
Express  Company,  a  foreign  corporation,  a  warehouseman,  the  sum 
of  one  hundred  and  eighty-eight  and  3-100  dollars  as  damages 
for  its  failure  to  deliver  a  certain  package  of  money,  contain- 
ing the  sum  aforesaid,  received  by  it  in  the  city  of  Mobile,  Alabama, 
on,  to  wit,  the  4th  day  of  February,  1895,  under  and  by  virtue  of  an 
agreement  or  contract  to  transport  and  deliver  the  same  to  plamtiff 
at  Castteberry,  Alabama;  that  said  package  was  transported  to 
Castleberry,  but  never  delivered  to  plaintiff;  that  by  reason  of 
defendant's  negligent  failure  to  use  due  and  reasonable  care  in 
keeping  said  package  in  a  reasonably  safe  repository  or  place,  the 
said  defendant  being  then  and  there  engaged  in  the  business  of 
carrying  express  for  hire,  whereby  the  said  package  was,  on,  to  wit, 
the  night  of  the  4th  day  of  February,  1895,  lost  or  stolen,  to  the 
damage  of  the  plaintiff  in  the  sum  aforesaid."  "  No.  3.  The  plain* 
tiff  claims  of  the  defendant,  a  foreign  corporation,  the  sum  of  one 
hundred  and  eighty-eight  and  3-100  dollars,  as  warehouseman,  as 
damages  for  its  failure  to  deliver  to  the  plaintiff  a  certain  package 
of  money,  containing  the  sum  aforesaid ;  and  plaintiff  avers  that  said 
package  was  received  by  the  defendant  at  Mobile,  Alabama,  on,  to 
wit,  February  4,  1895,  to  be  transported  and  delivered  to  plaintiff  at 
Castleberry,  Alabama,  within  a  reasonable  time;  and  plaintiff  avers 
that  said  package  was  transported  to  Castleberry  on  the  date  last 
aforesaid,  but  never  delivered  to  plaintiff;  that  on,  to  wit,  the  night 
of  said  last  named  date,  was  lost  or  stolen  by  or  from  the  defendant, 
and  said  loss  or  theft  was  the  result  of  defendant's  failure  to  use  due 
and  reasonable  care  in  keeping  and  preserving  said  property  for  the 
plaintiff,  to  the  damage  of  the  plaintiff  in  the  sum  aforesaid,  where- 
fore he  sues."  The  defendant  moved  the  court  to  strike  out  each 
of  these  additional  counts  upon  the  ground,  among  others,  that 
each  of  them  sets  up  a  new  and  different  cause  of  action  from  that 
stated  in  the  original  complaint,  to  the  granting  of  which  the  plain- 
tiff duly  excepted. 

Farnham  &  Crum,  for  appellant. 

Stallworth  &  Burnett  and  James  A.  Stallworth,  for  appel- 
lee. 

Head,  J.  —  In  the  case  of  McDaniel  v.  Johnston,  no  Ala.  526, 
we  held  that  an  action  against  a  common  carrier,  the  same,  in 
principle,  as  the  original  complaint  in  this  cause,  was  an  action  ex 
contractu,  and  not  ex  delicto;  citing  Railroad  Co.  v.  Eichofer,  100 
Ala.  224;  McCarthy  v.  Railroad  Co.,  loa  Ala.  193.  Counts  2  and  3, 
filed  by  way  of  amendment,  were  in  case,  and  could  not  be  legally 
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joined  with  the  original  complaint.  The  court,  therefore,  properly 
struck  them  from  the  file  on  motion  of  the  defendant.  If,  by  any 
just  construction,  the  averments  of  negligence  in  these  amendments 
could  be  regarded  as  surplusage,  and  the  amendments  taken  to  be 
actions  on  the  contract  of  carriage,  .they  would  add  nothing  of  value 
whatever  to  the  original  complaint,  and  wouldbe  useless  incumbrances 
of  the  record.  It  results,  also,  that  the  assignments  of  error  touch- 
ing the  admission  of  evidence  of  negligence  on  the  part  of  the  defend- 
ant as  a  warehouseman  cannot  be  sustained.  The  undisputed  evi- 
dence, even  though  plaintiff  has  been  permitted  to  prove  all  that  he 
attempted,  in  reference  to  the  determination  of  the  defendant's  lia- 
bility as  a  common  carrier,  is,  so  far  as  material,  substantially  the 
same  as  that  presented  to  us  on  the  former  appeal;  and,  adhering 
to  the  view  then  taken  of  it,  we  hold  that  the  general  charge  was 
properly  given  for  the  defendant. 
Affirmed. 


LAMSON  ET  AL.  V.  ILLINOIS  TRUST  AND 
SAVINGS  BANK. 

Supreme  Court,  Illinois,  April,  ^^97- 


NEGLIGENCE  OF  BANK  IN  ALLOWING  PURCHASE  OF  DRAFT  BY 
DEPOSITOR'S  EMPLOYEE.— Where  the  plainliffs  handed  to  their  confi- 
dential employee  a  draft  payable  to  thedefendant's  cashier,  for  the  purpose  of 
being  deposited  with  the  defendant,  with  whom  the  plaintifia  kept  an  account, 
but  insteadof  depositing  the  draft  the  employee  bought  from  the  bank  another 
draft  for  the  same  amount  payable  to  a  third  person,  another  employee,  who 
fraudulently  endorsed  the  draft,  and  the  money  waa  obtained  andembcziled, 
and  the  confidential  agcni  had  frequently  bought  drafts  of  defendant  for 
plaintiffs,  made  payable  to  various  payees,  there  was  no  negligence  shown 
on  the  part  of  the  bank  and  it  was  not  liable  for  the  money. 

Appeal  from  judgment  of  appellate  court  {62  III.  App.  371), 
affirming  judgment  in  favor  of  defendant. 

D.  M.  KiRTON,  for  appellants. 

Prussing  &  McCuLLOCH,  for  appellee. 

This  is  an  action  of  assumpsit  on  the  common  counts  to  recover 
from  the  appellee  money  had  and  received.  The  appellants,  Lam- 
son  Bros.  &  Co.,  during  the  year  i8gi,  and  prior  thereto,  had  been 
doing  their  banking  with  the  appellee;  and  on  August  17,  1891, 
there  was  made  up  in  the  office  of  the  appellants,  by  their  cashier, 
Charles  Smith,  a  deposit  consisting  chiefly  of  drafts  and  checks. 
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amountng  to  884,017.55,  as  shown  by  the  deposit  slip  introduced  io 
evidence.  This  amount  was  deposited  by  Smith,  whose  business  it 
was  to  attend  to  appellants'  cash  accounts,  keep  track  of  the  cash 
items,  and  make  deposits.  Before  making  this  deposit.  Smith  wrote 
out  a  check  or  draft  for8io,ooo,  on  the  Bank  of  New  York,  payable 
to  J.  S.  Gibbg,  cashier  of  the  appellee  bank,  and  handed  it  to  appellant 
S.  W.  Lamson,  who  signed  the  firm  name,  and  handed  it  back  to  Smith 
for  deposit.  Smith,  however,  did  not  deposit  this  check  or  draft  on 
New  York,  but  bought  a  draft  on  New  York  from  the  appellee  bank 
with  it.  payable  to  the  order  of  W.  H.  Martin  for  $10,000.  This 
draft  was  afterwards  indorsed,  "  W.  H.  Martin,"  by  Robert  Whitta- 
ker,  another  employee  of  appellants,  without  authority  from  any  one 
so  to  do,  and  he  procured  the  money  on  it  through  other  parties. 
Both  the  check  or  draft  of  appellants  on  New  York  and  the  draft  of 
appellee  on  New  York,  were  paid  in  due  course  of  business.  Appel- 
lants did  not  discover  the  embezzlement  of  this  money  until  March, 
1892,  when  Smith  and  Whittaker  were  prosecuted  criminally  for 
embezzling  about  $60,000  from  appellants.  Afterwards  appellants 
made  a  demand  on  appellee  for  the  $10,000  received  by  it  on  the 
appellants'  check  or  draft  on  the  Bank  of  New  York,  but  payment 
was  refused.  This  suit  was  then  brought  to  recover  said  $10,000. 
The  contention  of  appellants  is  that,  on  account  of  the  negligence  of 
the  appellee  in  allowing  Smith  to  purchase  the  Martin  draft  with  the 
first  draft,  they  never  received  the  money  for  it.  They  contend 
that  the  purchase  of  a  draft  on  New  York  from  the  bank  for  $10,000, 
in  exchange  for  their  own  check  or  draft  on  New  York  was  some- 
thing so  unusual  that  it  was  enough  to  arouse  the  suspicion  of  the 
bank  officers,  and  that  they  ought  to  have  investigated  the  matter, 
and,  had  they  done  so,  they  would  have  discovered  the  fraud.  It  is 
not  disputed  that  Smith  was  well  known  at  the  bank  as  appellants' 
cashier,  and  that  he  had  frequently  bought  drafts  there  for  appel- 
lants, made  payable  to  various  payees.  The  cause  was  tried  before 
the  court,  without  a  jury.  A  number  of  propositions  of  law  were 
submitted  by  appellants,  which  were  all  "held."  but  none  were 
submitted  on  behalf  of  the  appellee,  whereupon  the  court  found  the 
issues  for  the  defendant,  and  entered  judgment  accordingly,  which 
judgment  was.  on  appeal  to  the  appellate  court,  affirmed,  and  the 
appellants  have  further  appealed  to  this  court. 

If  it  he  conceded,  as  contended  by  appellants,  that  the  question 
of  liability  of  appellee  depends  on  the  question  of  negligence,  and  not 
of  Kul  f.uth,  on  their  part,  still  it  must  be  admitted  that  it  was  a 
question  of  f.iot  for  the  courts  below  to  determine  whether  or  not 
the  kink's  employees  and  officers  were  negligent  in  their  dealings 
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with  Smith,  whereby  he  obtained  the  Martin  draft,  whether  Smith 
was  acting  within  the  apparent  scope  of  his  authority,  and  whether 
hif  acts  in  connection  with  the  Martin  draft  were  such  that  it 
became  the  duty  of  the  bank  to  make  further  inquiry.  "  It  is  only 
when  the  conclusion  of  negligence  necessarily  results  from  the  state- 
ment of  fact  that  the  court  can  be  called  upon  to  say  to  the  jury 
that  a  fact  establishes  negligence,  as  a  matter  of  law.  If  the  con- 
clusion of  negligence  under  the  facts  stated  may  or  may  not  result 
as  shall  depend  on  other  circumstances,  the  question  is  one  of  fact 
for  the  jury."  Railroad  Co.  v.  O'Connor,  iig  111.  586,  9  N.  E.  267; 
Railroad  Co.  v-  Voelker,  139  III.  540,  aa  N.  E.  24. 

Judgment  affirmed. 

Opinion  by  Carter,  J. 


CITY  OF  SPRINGFIELD  V.  COE. 

Supreme  Court,  Illinois,  April,  iSpJ. 


MUNICIPAL  CORPORATIONS  —  INJURY  TO  PEDESTRIAN  —  EVI- 
DENCE.  —  Where  the  plaimiff  was  injured  by  sieppiag  off  «  sidewalk  to 
the  bed  ol  a  street  that  was  being  repaved,  and  that  was  fifteen  inches 
below  the  curb,  evidence  of  the  degree  of  care  she  exercised  while  walking 
along  the  street  was  improperly  admitted,  bat  was  not  of  sufficient  import* 
ance  to  require  a  reversal  when  she  also  testified  as  to  the  manner  in  which 
she  was  walking  and  what  took  place  just  before  and  at  the  time  of  the 

Appeal  from  judgment,  appellate  court.  Third  district,  affirm- 
iog  judgment  in  favor  of  plaintiff. 

E.  S.  Robinson,  City  Attorney,  E.  L.  Chapin  and  John  C.  Snigg, 
for  appellant. 

Patton,  Hamilton  &  Patton,  for  appellee. 

Phillips,  J.  —  This  is  an  action  to  recover  for  personal  injuries 
received  by  appellee  by  reason  of  a  fall  on  the  streets  of  the  city. 
Appellant  had  taken  up  a  paving  on  a  street,  and  was  about  to  relay 
the  same.  The  street  had  been  rolled,  and  its  bed  was  about  fifteen 
inches  below  the  curb.  The  appellee  was  going  to  her  home  on  a 
dark  night,  when  she  stepped  off  and  fell,  receiving  a  painful  injury. 
On  trial  in  the  Circuit  Court  in  Sangamon  county  she  received  a 
verdict  and  judgment  for  $2,000.  By  appeal  there  was  an  affirm- 
ance by  the  appellate  court  of  the  Third  district.  In  the  brief  filed 
by  appellee  no  objection  is  pointed  out  to  any  instruction,  and,  while 
error  is  assigned  in  giving  and  refusing,  the  failure  to  designate  or 
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[Kiint  out  any  objection  or  ai^e  it  in  the  brief  is  a  waiver  of  that 
assignment.  City  of  Mt.  Cannel  v.  Howell,  137  III.  91,  27  N.  E. 
77;  Harris  ».  Shebelt,  151  III.  z8;,  37  N.  E.  1015. 

It  is  urged  that  the  damages  were  eicessive,  and  that  there  was  a 
want  of  due  care  on  the  part  of  the  plaintiff.  All  questions  on  the 
giving  and  refusing  instructions  being  waived,  both  these  questions 
are  of  fact,  and  the  judgment  of  the  appellate  court  is  conclusive 
thereon.  Objection  is  made  to  the  ruling  of  the  court  on  the  admis- 
sion of  evidence.  Appellee's  counsel  asked  the  plaintiff  what  kind 
of  care  she  exercised  when  going  along  the  street  at  the  point  where 
she  fell.  The  objection  to  this  question  was  overruled,  and  appel- 
lant excepted.  The  appellee  then  answered:  "  Well,  we  tried  to  be 
very  careful,  I  do  not  know  it  was  dark,  and  we  were  afraid  all  the 
time,  and  we  walked  carefully,  I  was  afraid  of  falling,  because  it  was 
so  dark.  That  is  why  I  took  hold  of  my  daughter's  arm.  I  said  I 
could  not  sec  anything,  and  was  afraid  I  would  fall."  The  degree 
of  care  used  by  the  appellee  was  a  material  question  in  the  case, 
which  is  to  be  proven  by  facts  and  circumstances,  and  not  by 
opinions.  If  she  is  permitted  to  designate  her  degree  of  care  she 
used,  then  she,  and  not  the  jury,  determines  a  material  fact  in  the 
case.  The  question  and  answer  were  both  improper.  The  objection 
_  should  have  been  sustained.  The  evidence  in  the  record,  however, 
shows  the  appellee  stated  fully  to  the  jury  the  manner  in  which  she 
was  walking,  and  what  took  place  just  before  and  at  the  time  of  the 
injury.  Thisevidenceof  a  proper  character  was  sufficient  to  authorize 
a  finding  Chat  the  appellee  exercised  reasonable  care  and  caution. 
The  error  in  the  admission  of  evidence  is  not  of  sufficient  importance 
to  require  a  reversal.  Bridge  Co.  v.  Pearl,  80  III.  251. 
The  judgment  of  the  appellate  court  is  afSrmed. 


SALE  V.  AURORA  &  LAUGHERY  TURNPIKE 
COMPANY. 

Supreme  Court,  Indiana,  April,  iSpy. 


PLEADING— HORSE  GOING  OVER   UNGUARDED   EMBANKMENT  AT 
NIGHT-TIME -CONTRIBUTORY  NEGLIGENCE. -A  complainl  do« 

nol  allege  or  show  want  of  contributory  nefiligencc  where  it  is  alleged  thai 
plaintiff,  a  resident  of  ihe  neighborhood  for  several  years,  while  driving 
over  defendant's  road  in  the  night-time  came  tc  a  point  where  the  road 
curved,  was  only  twenty  feet  wide  and  had  unguarded  embankments  and 
piifalh  on  either  side;  that  the  plaintiff,  as  he   "  approached  said   piUalls, 
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used  due  care  and  caution  to  prevent  an  accident," and  "that  said  horse 
attached  [a  said  buggy  in  which  appellant  was  riding,  without  anjr  fault  or 
negligence  on  the  pari  of  the  appellant,  walked  over  and  down  said  embank- 
ment and  into  said  pitfall." 

Appeal  from  Circuit  Court,  Dearborn  County,  sustaining  demurrer 
to  complaint. 

OuAR  F.  Roberts,  for  appellant. 

McMuLLEN  &  McMuLLEif,  for  appellee. 

Appellant  brought  this  action  against  appellee  to  recover  damages 
for  injuries  alleged  to  have  been  received  while  traveling  upon 
appellee's  road.  Appellee's  demurrer  to  the  amended  complaint  was 
sustained,  and,  appellant  refusing  to  plead  further,  judgment  was 
rendered  against  him.  The  only  error  assigned  calls  in  question  the 
action  of  the  court  in  sustaining  said  demurrer.  That  part  of  the 
complaint  necessary  to  the  determination  of  the  question  presented 
is  substantially  as  follows:  In  1895  appellee  was,  and  had  been  for 
forty-five  years,  the  owner  of  a  turnpike  road  commencing  at  the 
city  of  Aurora,  Dearborn  county,  and  running  thence  through  the 
town  of  Cochran,  in  said  county,  and  collecting  during  all  of  said 
time  toll  for  travel  thereon.  That  at  or  near  the  east  boundary  of  said 
town  of  Cochran,  the  bed  of  said  turnpike  road  is  only  twenty  feet 
in  width,  on  which  vehicles  can  travel,  and  that  at  said  point,  for  a 
distance  of  300  feet,  the  turnpike  bed  was  constructed  and  main- 
tained on  a  curved  line.  That  said  Hue  curves  south,  in  traveling 
00  the  turnpike  west,  and  on  the  north  side,  along  said  curved  line, 
there  has  been  at  all  times  a  steep  embankment,  fill  and  pitfall,  100 
feet  long  and  five  feet  deep,  and  high ;  and  immediately  on  the  opposite 
side  of  said  turnpike,  for  100  feet,  there  has  been  at  all  times  a  deep 
ditch,  three  feet  wide  and  three  feet  deep,  and  the  space  between 
said  ditch,  on  the  south  side,  and  embankment,  on  the  north  side, 
which  can  be  safely  used,  is  only  twenty  feet.  That  appellee's  right 
of  way  along  said  part  of  the  turnpike  is  sixty  feet.  That  appellee 
negligently  failed  to  erect  or  maint^n  any  railing,  guard  or  other 
barrier  along  said  embankment,  fill  and  pitfall,  to  protect  persons 
and  vehicles  traveling  over  said  turnpike  from  falling  over  and  down 
said  embankment  at  said  point.  That  appellant  was  a  practicing 
physician,  and  had  for  several  years  immediately  before  the  com- 
mencement of  the  action,  in  April,  1895,  resided  at  Aurora,  and  had 
practiced  his  profession  in  that  city  and  the  surrounding  neighbor- 
hood, including  the  town  of  Cochran.  That  in  March,  1894,  at 
10:30  o'clock  at  night,  appellant  was  called  to  visit  a  patient  at  the 
town  of  Cochran.  That  he  at  once  started  to  attend  said  call,  travel- 
ing in  a  buggy  drawn  by  one  horse,  over  appellee's  road,  which  was 
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then  the  best  common  and  usually  traveled  route  to  reach  said 
patient's  residence.  That  at  the  time  he  left  his  residence  it  was 
dark,  and  he  proceeded  along  said  road  westward,  and,  as  he 
approached  the  east  line  of  said  town  of  Cochran  and  said  embank- 
ment and  pitfall,  he  used  due  care  and  caution  to  prevent  an  acci- 
dent, and  that  in  driving  and  guiding  said  horse  at  said  point,  by 
reason  of  the  darkness,  appellant  could  not  distinctly  see  said  space 
of  twenty  feet,  or  said  embankment,  though  then  and  there  using 
due  care  and  caution  as  aforesaid ;  and  there  being  no  guards,  railing 
or  posts,  or  other  obstruction,  along  said  embankment  as  afores^d, 
to  prevent  persons,  horses  and  vehicles,  in  the  darkness,  from  pass- 
ing over  and  falling  down  said  embankment,  tne  said  horses  attached 
to  the  buggy  in  which  appellant  was  riding,  without  any  fault  or 
negligence  on  the  part  of  appellant,  but  solely  on  account  of  the 
negligence  of  appellee,  as  herein  averred,  walked  over  and  down  said 
embankment  and  into  said  pitfall,  etc. 

Whether  a  street  or  turnpike  is  reasonably  safe  for  travel  is  a 
question  to  be  determined  by  the  surrounding  circumstances,  ttie 
nature  and  surface  of  the  soil  over  which  the  road  is  made,  the 
natural  obstructions  .and  obstacles  to  be  overcome,  its  situation  and 
locality  and  the  kind  and  amount  of  public  travel  which  passes 
over  it  (i). 

It  is  not,  however,  necessary  for  us  to  determine  the  question 
whether  appellant's  failure  to  erect  and  maintain  a  railing  or  other 
barrier,  as  alleged,  was  actionable  negligence,  for  the  reason  that  the 
demurrer  was  properly  sustained  to  the  complaint  for  other  reasons. 
It  is  urged  that  it  does  not  appear  from  the  allegations  of  the  complaint 
that  the  negligence  of  appellant  did  not  contribute  to  the  injury  of 
which  he  complains.  It  is  settled  law  in  this  State  that  it  must  either 
be  expressly  alleged  in  the  complaint  that  the  injury  occurred  with- 
out the  fault  or  negligence  of  the  plaintiff,  or  it  must  clearly  appear 
from  the  facts  alleged  that  the  plaintiff  was  without  fault  or  negli- 
gence contributing  to  his  injury.  Riest  v.  City  of  Goshen,  42  Ind. 
339,  341;  Railway  Co.  v.  Howard,  124  Ind.  280,  284,  24  N.  E,  892. 
There  is  no  general  allegation  in  the  complaint  that  the  injury  com- 
plained of  was  inflicted  without  any  fault  or  negligence  on  the  part 
of   the  appellant,  nor  does  the  want  of   contributory   negligence 

'  The  court  cited;   Rice  v.  Town  of  a  Atl.  87;  Keyes  v.  Marcellus,  50  Miib. 

Montpelier,  19  Vt  470;  Hull  v.  Rich-  439.  t;  N.  W.  S42;  Fntliam  v.  Cit;  of 

mood,  2  Woodb.  &  Minot,  337;  Ma-  Muscatine,  70  Iowa,  436,  30  N.  W.B61: 

comber  V,  City  of  Taunton,  100  Mass.  Wheeler  v.  Town  of  Wesiport,  30  Wis. 

356;  Morse  v.  Belfast,  77  Me.  44;  Mo-  392;  Johnson  v.  Town  of  Haverhill,  H 

nongahela  City  v.  Fischer,  iii  Pa.  St.  9,  N.  H.  74- 
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appear  from  the  facts  set  forth  in  the  complaint.  It  is  true  that  the 
complaint  alleges  that  appellant,  as  he  "  approached  said  pitfall, 
used  due  care  and  caution  to  prevent  an  accident,"  and  "  that  s<ud 
horse  atuched  to  said  buggy  in  which  appellant  was  riding,  with- 
out any  fault  or  negligence  on  the  part  of  appellant,  walked  over 
and  down  said  embankment  and  into  said  pitfall."  But  these  aver* 
ments  fall  far  short  of  an  allegation  that  appellant  was  without  any 
fault  or  negligence  contributing  to  his  injury.  These  allegations 
might  be  true  and  yet  appellant's  negligence  may  have  contributed 
to  his  injury.  His  injury  occurred,  not  while  he  was  approaching 
the  embankment,  but  after  the  horse  walked  over  the  embankment; 
and  for  all  that  appears  from  the  complaint,  by  the  exercise  of 
ordinary  care  he  could  have  alighted  from  the  buggy  before  it  went 
over  the  embankment,  or  in  some  other  way  could  have  avoided  the 
injury.  Moreover,  in  this  case  appellant  was  not  deceived  by  any- 
thing appellee  had  done  or  omitted  to  do.  He  knew  the  width  of 
the  road.  He  knew  of  the  fills,  the  embankment,  the  pitfall,  the 
curves  and  that  he  could  not  see  said  twenty-foot  space  and  the  said 
pitfall  on  account  of  the  darkness.  He  had  full  knowledge  of  the 
situation  and  its  dangers,  and,  with  this  knowledge,  voluntarily  cast 
himself  upon  a  known  peril.  Town  of  Gosport  v.  Evans,  113  Ind. 
•33.  13  N.  E,  256,  If  the  night  was  dark,  and.appellant  could  not, 
while  driving  his  horse,  distinctly  see  the  twenty-foot  space,  the 
curve  of  the  road,  and  the  ditch  on  one  side  and  the  embankment 
and  pitfall  on  the  other,  as  alleged  in  the  complaint,  ordinary  care 
required  that  he  provide  a  light  of  some  kind,  or  that  he  alight  and 
lead  his  horse  over  that  part  of  the  road. 

Judgment  affirmed. 

Opinion  by  Monks,  J. 


MAINE  V.  CHICAGO,  BURLINGTON  AND  QUINCY 
RAILROAD  COMPANY. 

Supreme  Court,  Iowa,  April,  iS^. 


RAILROAD  AID  ASSOCIATION  —  PUBLIC  POLICY.  — A  relief  associa- 
lioD,  organized  by  a  railroad  company  from  its  employees,  for  their  benefit, 
id  case  of  injary  to  them,  is  not  an  insurance  company,  and  an  agreement 
in  the  certificate  of  membership  that  the  railroad  company  that  contributed 
to  (he  fund  should  be  released  from  liability  to  any  one  accepting  benefits 
doe  by  reason  of  his  membership,  on  account  of  injury,  is  not  against  pub- 
lic policy,  nor  is  an  agreement  by  the  railroad  company  to  aid  the  a: 
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by  paying  its  expenses  and  assisting  in  making  up  any  deficiency  in   the 

fund,  outside  its  powers, 
ACCEPTANCE    OF    BENEFITS    BY    EMPLOYEE.  — In   an    action,    by    an 

employee   for  injuries,  his  acceptance  of   benefits  from  the  assoclatioa  to 

which  he  belonged,  under  a  mistake  that  the  injuries  were  only  temporary. 

without   offering   lo   return   the    money    after    ascertaining   the    mistake, 

relieved  the  company  from  liability  for  the  injuries. 
MALPRACTICE.  —  Where  a  railroad  company  exercised  due  care  in  selectiag 

a  surgeon  lo  attend  its  employee,  who  was  injured  in  an  accident,  it  is  not 

liable  for  malpractice  in  the  absence  of  proof  of  the  unskitfulness  of  the 

surgeon. 

Appeal  from  judgment,  District  Court,  Union  County,  in  favor 
of  defendant. 

Temple  &  Hardinger,  for  appellant. 

Smith  McPherson  and  Sullivan  &  Sullivan,  for  appellee. 

In  May,  1893,  the  plaintiff  was  in  the  service  of  the  defendant  as 
flagman  and  rear  brakeman  on  one  of  its  passenger  trains.  While 
in  the  line  of  his  duty,  he  was  injured  by  a  collision  of  his  train  with 
another,  which  was  going  in  an  opposite  direction  on  the  same  trat^. 
He  alleges  that  the  accident  occurred  by  reason  of  the  negligence  of 
an  employee  of  the  defendant  in  failing  to  give  to  the  conductor  and 
engineer  in  charge  of  the  plaintiff's  train  a  telegraphic  order  to  hold 
that  train  at  Red  Oak  until  the  train  which  was  met  should  arrive 
there.  The  plaintiff  further  alleges  that  the  injuries  which  he 
received  in  the  collision  are  permanent,  and  he  asks  judgment  on 
account  of  them  for  the  sum  of  $1,999.99.  "^^^  district  court  ren- 
dered judgment  against  him  for  costs.  The  answer  of  the  defendant 
contained  a  general  denial,  and  alleged  that,  prior  to  and  at  the 
time  of  the  accident,  the  plaintiff  was  a  member  of  an  association 
organized  by  the  defendant  and  its  employees,  which  was  a  depart- 
ment of  the  defendant  known  as  the  "  Burlington  Voluntary  Relief 
Department,"  and,  by  reason  of  his  membership,  was  entitled  to 
certain  benefits  in  the  way  of  support  and  maintenance  while  injured 
or  sick,  during  hisemployment  in  the  service  of  the  defendant,  and, 
in  case  he  should  die  while  in  that  employment,  his  wife  would 
become  entitled  to  a  benefit;  that,  in  the  rules  and  regulations 
adopted  by  the  defendant  and  its  employees  for  the  management  of 
the  relief  department,  the  defendant  guarantied  the  expenses  neces- 
sary to  conduct  it,  and  paid  all  the  expenses  of  its  management, 
and  furnished  a  large  portion  of  the  funds  necessary  for  the  payment 
of  dues  and  benefits  on  account  of  the  sickness,  injury  and  death  of 
the  employees  as  members  of  the  association;  that,  in  becoming  a 
member  of  the  association,  the  plaintiff  contracted  with  it  and  the 
defendant  to  release  the  defendant  from  all  liability  on  account  of 
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any  accident  when  he  or  his  beneficiary  should  accept  the  benefits 
due  by  reason  of  the  accident  on  account  of  his  membership;  that, 
shortly  after  the  injuries  corilplained  of  were  received,  the  plaintiff 
made  application  to  the  relief  department  for  the  sum  of  ^39,  which 
was  due  him  as  benefits  under  his  contract,  and  that  the  sums  to 
which  he  became  entitled  have  been  tendered  to  and  accepted  by 
him  in  settlement  of  the  injuries  for  which  he  now  asks  to  recover; 
that  at  and  before  that  time  the  funds  of  the  relief  department  were 
insufficient  to  meet  the  demands  against  them,  and  the  defendant 
furnished  the  money  required  for  such  demands,  including  that  paid 
to  the  plaintiff;  and  that,  in  consequence  of  such  payments  and  their 
acceptance  by  the  plaintiff,  he  has  released  all  claims  against  the 
defendant  for  the  injuries  in  question.  The  answer  of  the  defendant 
further  alleges  that,  by  the  terras  of  the  contract  of  the  plaintiff  with 
the  relief  department,  he  had  an  election,  after  receiving  the  injuries, 
to  accept  the  benefits  provided  for  by  the  contract,  or  to  waive 
them,  and  claim  damages  aside  from  the  contract,  but  that  he  could 
not  do  both,  and  that,  by  reason  of  his  acceptance  of  the  benefits  as 
stated,  he  is  estopped  to  recover  in  this  action.  To  that  answer  the 
plaintifiF  filed  an  amended  and  substituted  reply,  and  afterwards  an 
amendment  to  his  petition,  and  still  later  an  amendment  to  his  last 
reply.  A  motion  to  strike  out  the  amendment  and  substituted  reply 
from  the  files,  a  demurrer  to  the  second  division  to  the  amendment 
to  the  reply,  and  a  demurrer  to  the  amendment  to  the  petition,  were 
filed  by  the  defendant  and  sustained.  The  plaintiff  withdrew  the 
first  division  of  the  amendment  to  his  reply,  and  refused  to  plead 
further.  Judgment  was  then  rendered  in  favor  of  the  defendant, 
as  stated. 

The  appellant  has  devoted  a  large  portion  of  his  argument  to  a 
consideration  of  his  contract  with  the  relief  association  and  insists 
with  much  earnestness  that  it  provides  for  insurance;  that  it  is  con- 
trary to  public  policy  and  is  illegal  and  void.  Substantially  all  of 
the  objections  thus  made  were  considered  by  us  in  Donald  v.  Railway 
Co.  (Iowa),  61  N.  W.  971,  and  held  not  to  be  well  founded.  See  also 
Railroad  Co.  v.  Bell  (Neb.),  62  N.  W.  314.  In  Donald  v.  Railway 
Co.,  it  was  decided  that  the  relief  department  was  not  an  insurance 
company,  and  we  are  of  the  opinion  that  it  does  not  do  an  insurance 
business,  within  the  meaning  of  the  laws  of  this  State  which  regulate 
insurance  companies.  Whether  the  chartered  rights  of  the  defendant 
are  sufficiently  broad  to  permit  it  legally  to  aid  in  carrying  on  the 
relief  department  is  a  question  presented  by  the  pleadings,  and 
referred  to  by  the  appellant  briefly  in  argument  and  not  mentioned 
in  the  argument  of  the  appellee.  Under  these  circumstances  we  do 
Vol.  II  —  a 
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not  feel  justifled  in  announcing  any  rule  which  shall  be  regarded  as 
defining  generally  the  powers  of  railroad  companies  in  such  cases, 
but  content  ourselves  with  saying  only  sb  much  as  seems  to  be  neces- 
sary to  a  decision  of  this  case.  The  practical  operation  of  the  relief 
department  is  to  furnish  certain  relief  to  its  members  in  cases  of 
sickness  or  accident,  and  in  case  of  death  to  provide  something  for 
their  relatives  or  other  beneficiaries  designated,  and  also  to  maice 
definite  and  certain  in  cases  where  the  benefits  of  the  department  are 
accepted  the  liability  of  the  defendant  for  injuries  which  have  been 
sustained  in  consequence  of  negligence  on  its  part.  To  this  extent, 
at  least,  the  department  is  beneficial  to  its  members  and  to  the 
defendant.  Since  the  defendant  is  thus  benefited,  we  cannot  say 
that  it  lacks  the  implied  power  to  aid  the  department  in  the  mode 
adopted  in  this  case.  Moreover,  the  plaintiff  has  accepted  benefits 
provided  for  by  his  contract,  and  the  payments  made  by  the  defend 
ant.  We  conclude  that  the  plaintiff  has  failed  to  show  that  the  con- 
tract in  question  is  unauthorized.  It  is  said  that  the  employees  of 
the  defendant  are  subjected  to  such  influences  that  they  feel  com- 
pelled to  join  the  department  for  fear  of  losing  their  places,  and  that 
it  is  voluntary  only  in  name.  The  record  submitted  to  us  does  not 
show  any  compulsion  or  undue  influence  upon  which  a  court  could 
act.  The  plaintiff  after  receiving  the  injuries  in  question  had  the 
right  to  elect  to  accept  the  benefits  provided  by  the  relief  depart- 
ment, or  to  hold  the  defendant  responsible  for  its  alleged  negligence. 
By  accepting  the  benefits  named,  he  elected  not  to  hold  the  defend- 
ant liable.  If  this  was  done  under  such  a  mistake  of  fact  that  the 
election  could  have  been  reconsidered,  he  should  have  returned  the 
money  received  to  the  relief  department  as  soon  as  the  mistake  was 
ascertained,  in  order  to  make  the  reconsideration  effectual.  But 
it  is  not  shown  that  he  made  any  attempt  whatever  to  return  the 
money.  More  was  required  of  him  than  a  refusal  to  accept  further 
benefits;  yet  he  did  nothing  to  correct  the  mistake  or  to  avoid  its 
effects  until  after  this  action  was  commenced.  That  was  in  October, 
1892,  In  November,  1894,  in  an  amended  and  substituted  reply,  for 
the  first  time  he  pleads  the  misuke  and  tenders,  not  to  the  relief 
department,  but  to  the  defendant,  the  money  he  had  received  and 
offers  to  allow  it  as  a  credit  on  the  amount  he  claims  to  be  due  him 
from  the  defendant.  That  was  not  sufficient  to  avoid  the  election 
he  had  made,  and  a  demurrer  to  a  paragraph  of  the  reply  which 
alleged  the  mistake  was  properly  sustained.  The  petition  alleges 
that  the  left  arm  of  the  plaintiff  was  broken  and  that  his  left  elbow 
was  dislocated  by  the  accident.  That  under  its  contract  with  the 
relief  department,  the  defendant  was  required  to  furnish  him  surgical 
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aA  ud  attendoc  ind  called  one  of  its  surgeons,  who  undertook  to 
mat  bim;  that  the  surgeon  so  furnished  either  lacked  the  requisite 
•ci.  ur  failed  to  exercise  it,  and  plaintiff's  arm  in  consequence  did 
so;  bea!  properiy.  It  was  the  duty  of  the  defendant  under  the  con- 
tract pleaded,  to  exeicl^;  due  care  and  diligence  to  select  surgeons 
vhowere  reasonably  competent  to  treat  the  plaintilf,  and,  if  it  did 
•L-.  II  *u  not  liable  for  the  negligence  of  the  surgeons  in  treating 
aod  caring  for  his  injuries.  Eighmy  v.  Railway  Co.  (Iowa),  6i  N.  W. 
1056,  The  petition  does  not  charge  any  lack  of  care  on  the  part  of 
'Jut  defendant  in  selecting  the  surgeon,  nor  that  he  lacked  the 
Tf^^-sM  skill,  although  it  alleges  that  he  "  ei:  ^?r  lacked  the  requisite 
»*.:  Lit  failed  to  exercise  the  same."  That  does  not  show  that  he 
w  ID  (act  unskilful  nor  that  the  defendant  was  negligent  in 
fBpl'Tiog  him. 

]^izjatat  affirmed. 

i>puuDn  by  RonNsoK,  J. 


FLEWELLING  V.  LEWISTON  AND  AUBURN 
HORSE  RAILROAD  COMPANY. 

S^nu  yudicial  Court,  MaitUy  February,  tSgj. 


OOLUSIOS  BETWEEN  ELECTRIC  CAR  AND  WAGON  — HORSE  BOLT- 
iSC  ACROSS  TRACK.— In  an  action  for  damages  for  injuries  sustained 
:*  »  .  ;iiitfin  between  an  electric  car  and  a  road  cart  in  which  plaintiff  was 
riitf  where  iht  erideiice  showed  that  the  horse  was  only  four  years  old, 
RaaUi  arrived  from  the  country,  bnt  had  been  frequently  driven  in  (he 
Knm  and  wms  frightened  by  an  electric  car  that  was  approaching  him  at 
cnai  ipeed.  and  the  electric  cnrrem  waa  bailing  and  snapping  on  the  wire, 
aad  tW  bnne  bolted  acTOH  the  track,  in  front  of  the  car,  and  the  collision 
•nirrrd.  the  ccMnpany  waa  liable. 

Th-i  vas  an  action  on  the  case  to  recover  damages  for  personal 
firm  ssttained  by  plaintiff  in  a  collision  between  an  electric  car 

!  'J»  defendant  and  the  horse  and  road  cart  of  the  plaintiff.  The 
.37  (otuMJ  for  the  plaintiff  and  assessed  the  damages  at  $1,797.85. 
''*  poiDti^s  evidence  showed  that  at  about  three  o'clock  in  the 
*-''-(nriMD  of  April  35,  1895,  Fast  Day,  he  was  driving  on  Fine  street 

"  Lew:«co,  in  a  two-wheeled  vehicle  drawn  by  a  four-year-old 
'■v  '.■■at  «as  of  a  gentle  disposition  and  well  broken  to  harness 
*=^  Kcntomed  to  electric  cars,  when  he  met  a  car  of  the  defendant ; 
^^^  t^  Sidewalk  was  fall  of  people  going  to  a  ball  game;  that  the 
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track  of  the  railroad  was  in  the  center  of  the  street,  which  was  fifty 
feet  wide  from  street  line  to  street  line  outside  limits;  that  the 
horse  and  car  were  going  in  opposite  directions  and  that  the  horse 
bega.i  to  act  afraid  of  the  car  when  it  was  about  sixty  feet  away  and 
tried  to  go  on  the  sidewalk;  that  the  plaintiff  reined  his  horse 
firmly  to  keep  in  the  street,  so  as  not  to  run  down  the  people  on  the 
sidewalk;  the  car  was  running  very  fast  and  the  heavy  current  was 
snapping  and  buzzing  on  the  trolley  line  and  the  horse  became  terri- 
fied, and  not  being  allowed  to  dash  upon  the  sidewalk,  he  suddenly 
bolted  across  the  track  in  front  of  the  electric  car,  which  collided 
with  the  plaintiff's  vehicle  with  great  force,  demolishing  it.  The 
plaintiff  and  his  companion  were  dragged  upon  the  ground  until  the 
car  was  stopped.  The  plaintiff  was  severely  injured.  The  defend- 
ant alleged  contributory  negligence  and  denied  any  negligence  on 
its  part.  The  defendant  claimed  that  the  following  were  undisputed 
facts;  The  plaintiff  was  engaged  in  handling  and  selling  horses  and 
the  one  plaintiff  was  driving  was  one  of  a  car  load  of  horses  brought 
from  Kansas,  seventeen  days  before  the  day  of  the  accident.  There 
was  an  unusual  number  of  teams  and  cars  on  the  street  that  day. 
The  plaintiff  put  the  horse  into  the  road  cart,  took  in  the  brother  of 
a  man  who  wanted  to  buy  a  horse,  and  rode  along  the  streets.  They 
had  scarcely  entered  upon  the  street  where  the  accident  occurred 
before  the  car  was  seen  a  long  distance  away.  They  continued  on 
until  the  collision  occurred. 

W.  H.  JuDKiNs,  for  plaintiff. 

W.  H.  White  and  S.  M.  Carter,  for  defendant. 

Peters,  Ch.  J. — We  apprehend  that  electric  street  cars  have,  in  a 
qualified  way  at  least,  the  right  of  way,  as  against  persons  on  foot 
or  traveling  with  carriages  and  teams,  in  the  same  manner  as 
ordinary  steam  railroads  have.  And  all  persons  passing  on  foot  or 
traveling  by  the  common  methods  on  the  highways  should  carefully 
observe  the  movements  of  the  street  cars,  and  leave  them  unob- 
structed passage,  as  well  as  they  reasonably  can. 

But  great  care  must  also  be  observed  by  conductors  and  drivers,  or 
motormen,  upon  the  cars,  to  see  that  no  injury  be  caused  by  them- 
selves to  persons  or  teams.  Street  railroads  are  granted  very  great 
privileges  out  of  the  public  right,  and  their  treatment  of  the  public 
must  be  reasonable  in  return;  so  that  when  a  person  or  a  team, 
through  accident  or  misjudgment,  or  for  any  cause,  be  caught  in  a 
position  of  any  peril  by  coming  in  collision  or  close  contact  with 
the  cars,  it  is  the  duty  of  those  who  are  managing  the  cars  to  use  all 
possible  effort,  by  slackening  the  speed  of  a  car  or  stopping  it  alto- 
gether, in  order  to  avoid  injury.     If  a  horse  driven  by  a  traveler 
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appears  to  be  restive  or  refractory  at  the  sight  of  a  moving  car,  the 
movement  of  the  car  should  be  managed  in  such  a  way  as  to  relieve, 
if  possible,  the  traveler  in  his  dilemma.  For  these  reasons,  as  well 
as  for  the  general  safety  of  passengers  within  and  persons  outside 
of  the  cars,  the  rate  of  speed  should  be  reasonable,  according  to 
circumstances. 

The  city  ordinance  of  Lewiston  limits  the  cars  of  this  road  to  a 
speed  of  five  miles  an  hour. 

On  both  points  to  be  considered,  more  especially  on  the  second, 
the  case  in  hand  is  a  somewhat  close  one.  The  plaintiff  contends 
that  the  car  with  whicli  his  horse  and  carriage  collided  was  running 
at  the  time  at  an  extraordinary  and  reckless  rate  of  speed.  This 
position  of  fact,  as  maintained  by  the  plaintiff,  is  strongly  contested 
by  the  defendant;  and  while  there  is  much  testimony  bearing  on 
this  contention,  pro  and  con,  we  cannot  very  well  assume  the  decis- 
ion of  the  question  ourselves,  and  determine  that  the  jury  committed 
a  mistake.  The  implication  of  the  verdict  is  that  the  unreasonable 
speed  of  the  car  caused  or  increased  the  fright  of  plaintiff's  horse, 
thereby  causing  the  accident  by  which  the  plaintiff  received  his  very 
serious  injury 

The  more  doubtful  question,  perhaps,  is  whether  or  not  the  plain- 
tiff was  himself  guilty  of  some  recklessness  and  carelessness  which 
contributed  in  causing  the  injury.  Any  person  driving  a  horse  on 
the  street,  especially  an  uncertain  and  unbroken  animal,  when  likely 
to  meet  a  car,  should  exercise  very  great  care  and  prudence,  so  as 
to  cope  with  the  occasion  with  safety,  and,  if  he  fails  to  do  so,  he 
enters  on  a  reckless  experiment  at  his  own  risk.  At  the  same  time  he 
is  not  to  be  debarred  from  reasonable  opportunities,  in  a  reasonable 
manner,  to  exercise  his  horse,  young  or  old,  spirited  or  dull,  in  the 
presence  of  either  stationary  or  moving  cars,  in  order  to  accustom 
his  horse  to  them  if  he  can. 

The  horse  driven  by  the  plaintiff  when  he  was  injured  was  but  four 
years  old.  But  his  driver  was  an  experienced  and  fearless  horse- 
man, and  he  says  that,  during  the  seventeen  days  he  had  owned  him 
prior  to  the  accident,  he  had  been  driven  frequently  by  the  cars 
without  his  showing  any  sign  of  fear  or  fright,  and  was  a  horse  of 
good  natural  disposition. 

The  defense  strongly  urges  that  he  could  have  and  should  have 
turned  off  into  a  street  when  his  horse  began  to  misbehave,  and  that 
in  that  way  there  was  an  easy  opportunity  to  have  avoided  the  col- 
lision, and  the  plaintiff  explains  his  conduct  in  that  respect  upon  his 
theory  of  the  situation. 

Although  there  is  force  in  the  position  of  the  defense,  still  we 
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hardly  think  we  should  overrule  the  imphed  finding  of  the  jury  on 
this  point  even,  and  so  we,  therefore,  feel  constrained,  all  tbin^ 
considered,  to  allow  the  verdict  to  stand 
Motion  overruled. 

REYNOLDS  V.  BARNARD. 

Supreme  yudicial  Court,  Massachusetts,  April,  iSpf 


MASTER  AND  SERVANT  —  STATUTE.  —  A  teqiporary  staging,  bailt  by  the 
workmen  Ihemselves  and  used  by  them  while  engaged  In  slating  a  roof,  is 
not  within  the  term  "  ways,  works  or  machinery  "  at  the  employer,  as  used 
in  the  statute  of  1SS7,  c.  270,  §  i,  making  him  liable  for  an  injury  to  aa 
employee,  because  of  a  defect  therein. 

FALL  OF  STAGING  — RISK  OF  EMPLOYMENT. —  Where  an  employee 
was  injured  by  a  support  of  such  a  staging,  that  was  heavily  loaded  witb 
slate,  giving  way,  it  cannot  be  said  as  matter  of  law  that  the  danger  of  col- 
lapse was  so  obvious  that  he  must  be  held  to  have  taken  the  risk. 

FELLOW-SERVANTS.—  The  fact  that  the  defendant's  son  was  foreman  of  the 
job,  was  enough  to  have  the  question  of  whether  the  principal  duty  of  the 
foreman  was  not  that  of  superintendence  submitted  to  the  jury,  notwith- 
standing the  testimony  that  he  did  manual  labor  on  the  same  roof  as  the 
plaintiff,  and  the  fact  of  the  manual  labor  of  the  defendant's  son  was  not 
conclusive  proof  of  his  being  a  fellow-servant. 

From  a  judgment  of  Superior  Court,  Worcester  County,  entered 
on  a  verdict  directed  for  defendant,  the  plaintiff  brings  exceptions. 

J.  B.  Ratigan,  for  plaintiff. 

Geo.  S.  Taft,  for  defendant. 

Barker,  J.  —  i.  The  ruling  that  plaintiff  could  not  recover  under 
the  first  count  was  right.  The  staging,  by  the  breaking  of  which  he 
was  hurt,  was  not  a  part  of  the  defendant's  ways,  works  or  machinery, 
within  the  meaning  of  St.  1887,  c.  270,  |  i,  cl.  i.  The  plaintiff  was 
a  slater,  whose  work  required  him  to  walk  upon  the  topmost  of  several 
stagings,  fastened  to  a  roof,  six  or  seven  feet  below  the  ridge-pole. 
The  staging  consisted  of  planks  laid  upon  triangular  brackets,  each 
made  of  three  pieces  of  wood  nailed  together,  and  fastened  to  the 
roof  by  a  strip  of  zinc,  one  end  of  which  was  nailed  to  the  roof  and 
the  other  end  to  the  bracket.  The  brackets  were  made  as  needed, 
from  pieces  of  refuse  lumber,  picked  up  at  the  building  by  any  of 
the  workmen  who  saw  fit  to  do  that  part  of  the  work;  and  those 
in  use,  when  the  plaintiff  was  hurt,  had  been  put  upon  the  secdon  of 
the  roof  where  he  was  working  by  other  workmen  after  the  plaintiff 
himself  had  taken  them  down  from  another  sectioQ.     The  staging 


DigiLizedbyGoOglc 


AMERICAN  NEGLIGENCE  RePOKTS.  23 

was  heavily  loaded  with  slates,  and  fell  by  reason  of  the  collapse  of 
an  upright  forming  part  of  one  of  the  brackets.  As  held  in  Burns-s'. 
Washburn,  i6o  Mass.  457, 36  N.  E.  199,  and  in  Adaskenzi.  Gilbert,  165 
Mass.  443,  43  N.  E.  199,  a  temporary  sta^ng  of  this  kind,  built  and 
put  up  by  the  workmen  themselves,  for  use  upon  a  particular  job, 
"  is  not  within  the  term  'ways,  works  or  machinery  '  in  the  statute." 
The  staging  as  to  which,  in  Prendible  v.  Manufacturing  Co.,  100 
Mass.  131,  35  N,  E.  675,  it  was  held  that  the  jury  could  find  it  to 
be  part  of  the  ways,  works  or  machinery,  was  one  of  several  per- 
manently kept  for  use  about  the  yard  of  a  mill,  and  taken  down  and 
put  up  from  time  to  time,  and  intended  to  be  used  from  four  days  to 
a  week  at  a  time  in  each  place  where  it  was  erected.  The  staging 
in  the  present  case  was  of  the  class  of  appliances  which,  in  Burns  v. 
Washburn,  and  in  Adasken  v.  Gilbert,  were  not  held  within  the 
statute. 

3.  While  it  cannot  be  said,  as  matter  of  law,  either  that  the  plain- 
tiff was  careless  in  going  upon  the  staging,  or  that  the  danger  that 
it  would  collapse  was  so  obvious  that  he  must  be  held  to  have  taken 
the  risk,  in  the  opinion  of  a  majority  of  the  court,  it  cannot  be  said, 
as  matter  of  law,  that  the  careful  oversight  of  the  work  by  a  superin- 
tendent would  not  have  prevented  the  loading  of  the  staging  with 
slate  to  such  an  extent  as  to  make  it  dangerous.  It.was  conceded 
that  the  defendant's  son  was  foreman  of  the  job,  and  that  he  had 
charge  of  it;  and,  in  the  opinion  of  a  majority  of  the  court,  this  was 
«nough  to  justify  the  plaintiff  in  his  contention  that  it  was  a  question 
for  the  jury  whether  the  principal  duty  of  the  foreman  was  not  that 
<ii  superintendence  notwithstanding  the  testimony  that  he  did  manual 
labor,  and  was  laying  slate  on  another  section  of  the  roof  at  the 
time  of  the  accident.  The  fact  that  the  person  in  charge  does 
manual  labor  is  not  conclusive  upon  the  question  whether  his  princi- 
pal duty  is  that  of  superintendence.  Malcolm  v.  Fuller,  152  Mass. 
160,  aj  N.  E.  83;  Prendible  v.  Manufacturing  Co.,  160  Mass.  131, 
136,  139,  35  N.  E.  675;  O'Neil  v,  O'Leary,  164  Mass.  387,  41  N.  E. 
66a;  Crowley  ij.  Cutting,  165  Mass.  436,  43  N.  E.  197.  Nor  was  the 
testimony  of  the  foreman  himself,  that  he  worked  on  the  copper 
gutters  nine-tenths  of  the  time,  conclusive  against  the  plaintiff. 
The  foreman  was  called  as  a  witness  by  the  defendant,  and  the  jury 
might  have  disbelieved  this  part  of  his  testimony,  and.  If  so,  there 
was  nothing  but  the  fact  that  he  was  at  work  slating  when  the  stag- 
ing collapsed,  to  show  that  his  principal  duty  was  not  that  of  super- 
intendence. This  was  not  enough  to  bring  the  case  within  the 
doctrine  of  O'Neil  v.  O'Leary,  164  Mass.  387,  41  N.  E.  662.  While 
proof  that  the  foreman  worked  with  his  hands  nine-tenths  of  the 
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time  would  have  brought  the  case  within  that  doctrine,  the  question 
whether  the  testimony  of  the  foreman,  called  as  a  witness  by  the 
defendant,  constituted  such  proof,  was  for  the  jury. 
Exceptions  sustained. 


EAST  OMAHA  STREET  RAILWAY  COMPANY  V. 
GODOLA. 

Supreme  Court,  Nebraska,  Marcn,  iSpy. 


RIDING  ON  PLATFORM  OF  STREET  CAR.—  It  is  not  negligence  per  se  for 
a  passenger  to  stand  upon  the  platform  of  crowded  street  car. 

THROWN  FROM  PLATFORM  WHILE  CAR  WAS  ROUNDING  CURVE.— 
Where  a  passenger  while  riding  upon  the  platform  of  a  street  railway  car 
was  thrown  therefrom  by  the  car  being  tun  upon  a  curve  of  the  road  at 
great  speed,  the  company  was  liable  for  the  injuries  sustained. 

CONFLICT  OF  LAWS.— As  a  genera!  rule  the  laws  of  sister  States  are,  in  the 
absence  of  proof  upon  the  subject,  presumed  to  be  the  same  as  our  own. 

From  a  judgment  of  District  Court,  Douglas  County,  in  favor  of 
plaintiff,  defendant  bring  errors. 

V,  0.  Strickler,  for  plaintiff  in  error. 

Wm,  F.  Gurlev,  and  Frank  T.  Ransom,  for  defendant  in  error. 

The  East  Omaha  Street  Railway  Company  is  engaged  in  operating 
a  suburban  railway  by  means  of  electricity. 

On  the  sixth  day  of  August,  1893,  as  alleged  by  the  plaintiff,  he 
took  passage  upon  one  of  the  defendant's  trains  atCourtland  Beach 
for  Omaha,  and  the  said  defendant,  in  consideration  of  the  usual 
fare  therefor,  undertook  to  safely  carry  him  to  his  aforesaid  destina- 
tion; that  the  train  upon  which  the  plantiff  had  taken  passage  was 
greatly  crowded,  as  the  defendant's  servants  well  knew,  yet  notwith- 
standing such  fact,  and  in  disregard  of  their  duty  to  the  plaintiff  and 
the  other  passengers  thereon,  the  conductor  and  motorman  in  charge 
of  said  train  negligently  and  carelessly  caused  the  same  to  be  run 
into  and  upon  the  curve  of  the  defendant's  said  track,  at  Locust 
street,  at  an  unusual  and  dangerous  rate  of  speed,  whereby  the 
plaintiff  was  thrown  from  said  train,  in  consequence  of  which  he 
suffered  personal  injuries,  to  his  damage,  etc.  The  plaintiff 
recovered  in  the  District  Court,  upon  the  cause  of  action  stated 
and  the  defendant  prosecutes  error.  It  is  first  insisted  that  there 
is  a  failure  of  proof  to  sustain  the  allegation  of  neghgence,  and  that 
the  speed  of  defendant's  train  at  the  time  of  the  injury,  was  both 
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reasonable  and  necessary,  in  view  of  the  circnmstance  of  the  case. 
But,  as  said  by  counsel  for  plaintiff,  men  in  human  affairs  judge 
largely  by  results;  and  when,  as  is  clearly  shown  by  the  record 
herein,  a  motor  train,  crowded  inside  and  out  with  passengers,  is 
run  into  a  curve  with  such  force  as  to  toss  persons  seated  within  to 
the  opposite  side  of  the  car  and  to  throw  others  from  the  platform 
of  the  motor  and  trailer  to  the  ground  while  striving  to  maintain 
their  positions  thereon,  a  finding  of  negligence  fails  to  strike  the 
judicial  mind  as  either  unreasonable  or  unwarranted.  There  was 
evidence  tending  to  prove  that  the  speed  of  the  train  when  it  struck 
the  curve  was  from  twelve  to  fifteen  miles  an  hour.  Mr.  Gray,  the 
conductor  in  charge,  testified  that  he  was  running  from  seven  to  ten 
miles  an  hour,  and  admitted  that  it  was  unsafe  to  go  around  the 
curve  in  question  at  a  rate  of  speed  exceeding  five  miles  an  hour. 
It  is  true  the  foregoing  statements  are  in  part  contradicted  by 
the  witnesses  for  the  defendant,  but  the  evidence,  under  the  well 
established  rule  of  this  court,  is,  to  say  the  least,  quite  sufficient  to 
sustain  the  verdict  upon  the  issue  of  negligence  in  the  operation  of 
the  train.  The  plaintiff  was  not,  as  a  matter  of  law,  guilty  of  con- 
tributory negligence  in  riding  upon  the  platform  of  the  motor.  Rail- 
way Co,  V.  Walling,  97  Pa.  St.  55;  Nolan  v.  Railroad  Co.,  87  N.  Y. 
63;  Railroad  Co.  v.  Higgs,  38  Kan,  379,  16  Pac.  667;  Matz  v. 
Railroad  Co.,  5*  Minn.  159,  53  N.  W,  1071;  Geitz  v.  Railroad  Co., 
Ti  Wis.  307,  39  N.  W.  866;  Railroad  Co.  v.  Lee,  50  N.  J.  Law,  438, 
14  Atl.  883;  Upham  v.  Railroad  Co.,  85  Mich,  iz,  48  N.  W.  199. 
It  is  evidence  of  negligence  on  the  part  of  a  street  railway  company 
to  carry  passengers  greatly  in  excess  of  the  seating  capacity  of  its 
trains  and  permitting  them  to  stand  upon  the  platform  and  steps  of 
its  cars.  Pray  v.  Railroad  Co.,  44  Neb.  167,  62  N.  W.  447.  The 
question  of  the  plaintiff's  alleged  contributory  negligence  was  fairly 
submitted  to  the  jury.  The  plaintiff's  witnesses  agree  that  the  train 
in  question  was  crowded  to  its  utmost  capacity,  not  only  the  space 
inside  the  cars,  but  the  platforms  of  the  motor  and  trailer.  The 
defendant  offered  to  prove  that  the  point  where  the  accident  occur- 
red is  within  the  State  of  Iowa,  and  which  evidence  was,  upon  the 
objection  of  the  plaintiff,  rejected.  It  does  not  appear  from  pleading 
or  proof  that  the  laws  of  Iowa  recognize  a  different  rule  of  liability 
from  that  which  governs  in  this  State,  and  in  the  absence  of  proof  to 
the  contrary,  the  laws  of  that  State  are  presumed  to  be  the  same  as 
our  own.  Fitzgerald  v.  Construction  Co.,  41  Neb.  374,  59  N, 
W.  838. 

Judgment  affirmed. 

Opinion  by  Post,  Ch.  J. 
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CHICAGO,  BURLINGTON  &  QUINCY  RAILROAD 
COMPANY  V.  GARDINER  ET  AL. 

Supreme  Court,  Nebraska,  March,  iSff^. 


COMMON  CARRIER -ORAL  NOTICE  OF  DAMAGE  SUSTAINED.— A 
provision  in  a  contract  of  shipment  of  horses  that  la  case  of  damage  written 
notice  thereof,  verified  by  affidavit,  should  be  presented  to  a  station  agent  is 
sufficiently  complied  with  by  oral  notice,  when  It  Is  not  shown  that  a  techni- 
cal compliance  with  the  terms  of  the  contract  would  have  been  followed  by 
the  railroad  company  with  any  other  steps  than  those  which  were  tkken. 

LIMITING  LIABILITY  BY  CONTRACT.— A  limitation  of  the  liability  of  a 
common  carrier  contained  in  a  shipping  contract  will  not  be  recognized  or 
enforced  in  this  Stale,  though  valid  In  the  State  where  made,  when  such 
attempted  restriction  of  liability  is  illegal,  and  contrary  to  the  public  policy 
of  this  State. 

From  a.  judgment  of  District  Court,  Adams  County,  in  favor  of 
plaintiffs,  defendant  brings  error. 
A.  W.  Ageb,  J.  W.  Deweese  and   F,   E,  Bishop,  for  plaintiff  in 

J.  A.  Gardiner  and  J.  B.  Cessna,  for  defendants  in  error. 
This  action  was  brought  in  the  District  Court  of  Adams  county, 
for  the  value  of  a  horse  alleged  to  have  been  injured,  so  as  to  have 
been  rendered  worthless,  on  the  line  of  railway  of  plaintiff  in  error, 
while  in  transit  between  Peoria,  111.,  and  Hastings,  in  this  State. 
There  was  a  verdict  against  the  railroad  company  in  the  sum  of  S1650, 
To  reverse  the  judgment  thereon  rendered,  the  railroad  company 
has  prosecuted  this  proceeding  in  error.  The  matters  in  defense 
will  now  be  separately  considered. 

The  contract  of  shipment  provided  that,  in  cases  where  no  rate  was 
expressly  inserted  therein,  the  value  of  each  horse  was  agreed  to  be 
4ioo,  and  in  this  connection  was  the  following  language:  "  Ajid 
that  the  above  rate  of  transportation  is  based  upon  the  agreement 
that  in  case  of  loss  or  damage  whether  resulting  from  accident  or 
negligence  of  said  railroad  company  or  its  servants,  said  railroad 
company  does  not  assume  a  liability  for  such  loss  or  damage  to 
exceed  the  valuation  of  each  animal. "  There  was  a  further  provision 
that,  in  case  of  damage  sustained,  a  written  claim  therefor,  verified 
by  affidavit,  should  be  presented  to  the  railroad  company's  general 
freight  agent  at  Chicago,  or  to  the  station  agent,  in  this  instance  at 
Hastings,  within  ten  days  after  the  removal  of  the  animal  from  the  car 
in  which  it  had  been  shipped.     There  was  evidence  of  an  oral  notice 
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of  the  character  above  indicated  within  the  time  fixed,  to  the  local 
agent  at  Hastings,  through  whose  procurement  an  examination  was 
at  once  made  of  the  condition  of  the  horse,  and  thereupon  immediate 
steps  were  taken  by  the  railroad  company  for  the  relief  of  the 
injuries  which  the  horse  had  sustained.  It  was  not  shown  that,  if 
there  had  been  a  technical  compliance  with  the  terms  above  pre- 
scribed, there  would  have  been  taken  any  other  steps  than  those 
which  were  taken.  Under  these  circumstances  we  do  not  think  that 
the  failure  to  give  a  written  notice  based  upon  an  affidavit  was  an 
indispensable  condition  precedent  to  a  right  of  recovery.  Railroad 
Co.  V.  Brown,  39  N,  E,  273. 

Plaintiff  in  error  contended  by  its  answer  in  the  District  Court,  as 
it  does  in  argument  in  this  court,  that,  by  the  decisions  of  the  courts 
of  Illinois,  introduced  in  evidence,  the  restriction  of  the  liability  of 
a  common  carrier  to  the  value  fixed  in  the  contract  of  shipment  was 
enforceable  in  that  State,  and  consequently  should  be  enforced  in 
this  State.  In  Railroad  Co.  v.  Witty,  32  Neb.  275,  49  N.  W,  183, 
there  were  under  consideration  very  much  the  same  circumstances 
as  are  now  under  consideration,  except  that  there  was  in  that  case 
no  averment  or  proof  as  to  the  law  of  Illinois  being  different  from 
that  of  Nebraska,  with  respect  to  the  right  of  a  common  carrier, 
by  contract,  to  limit  its  liability  for  negligence.  It  was  held  that 
no'such  restriction  could  be  made  under  the  laws  of  this  State,  and 
this  ruling  has  been  followed  and  approved  in  Railroad  Co.  v.  Lawler, 
40  Neb.  357,  58  N.  W.  968,  The  question  now  presented  is  whether 
or  not  our  conclusion  thus  announced  should  be  held  to  be  subject 
to  a  modification  on  account  of  the  alleged  difference  between  the 
laws  of  Illinois  and  those  of  Nebraska.  It  is  indicated  very  clearly 
that  the  courts  of  Illinois  do  not  hold  railroad  corporations  to  the 
strict  liability  of  common  carriers  enforced  in  this  State.  Railroad 
Co.  V.  Chapman,  30  III.  App.  533,  24  N.  E.  41S.  The  language  of 
OUT  Constitution,  "  that  the  liability  of  railroad  corporations  as 
common  carriers  shall  never  be  limited,"  is  very  clear  and  compre- 
hensive. The  legislature  of  this  State,  in  the  face  of  this  provis- 
ion, is  powerless  to  provide  a  restriction  on  the  liability  which  was 
enforced  in  Railroad  Co,  v.  Witty,  supra.  To  ask  that  the  law  of 
this  State,  on  principles  of  comity,  shall  give  way  to  the  law  of  Illinois, 
is  to  ask  that  the  courts  of  this  State  shall  sanction  what,  by  the 
Constitution,  has  been  declared  illegal,  and  against  the  public  policy 
of  this  commonwealth.     To  this  we  can  never  assent. 

Judgment  affirmed. 

Opinion  by  Ryak,  C, 
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DANECK    V.   PENNSYLVANIA    RAILROAD 
COMPANY. 

Court  of  Errors  and  Appeals,  New  Jersey,  March,  iS^. 


INJURED  BY  DRIVING  OVER  LAND  AT  END  OF  HIGHWAY  AND 
FALLING  INTO  RAILWAY  CUT.  —  A  public  highway  was  so  constituted 
that  it  terminated  twenty  feet  west  of  a  previously  existing  railway  cut,  the 
depth  of  which  was  live  feel  or  more  below  the  crown  of  the  highway.  Of 
the  twenty  feel  of  land  between  the  cut  and  the  highway,  a  strip  five  feet 
wide  next  to  the  cut  was  owned  by  the  railway  company,  and  the  remain- 
ing fifteen  feet,  next  to  the  highway,  constituted  an  unused  strip  owned  by 
a  third  person.  This  intermediate  land  was  a  foot  or  more  above  the 
crown  of  the  highway  and  rose  higher  to  the  west.  The  railway  cut  was 
not  fenced  or  otherwise  guarded  against  accident  to  users  of  the  highivay. 
A.,  who  was  ignorant  of  the  locality,  accompanied  by  a.  friend,  in  the  dark, 
at  night,  drove  a  horse  and  buggy  through  the  highway,  and  up  over  the 
intermediate  land,  into  the  railway  cut,  where  he  sustained  injury.  Held, 
that  no  liability  for  the  damage  suffered  by  A.  attached  to  the  railway 
company. 

From  an  order  of  Supreme  Court,  directing  verdict  for  defendant, 
platntifif  brings  error. 

The  plaintiff  was  driving  with  anotlier  man  on  April  15,  1S95,  from 
Elizabeth  to  Newark.  At  North  Elizabeth  they  drove  through 
Louisa  street,  which  is  graded,  flagged  and  curbed  to  within  about 
flfteen  feet  of  the  easterly  right  of  way  of  the  Pennsylvania  Railroad 
Company,  where  the  street  terminates.  This  fifteen  feet  of  land  is 
owned  by  a  third  person.  Beyond  this  fifteen  feet  of  land  there  is 
a  strip  of  land  five  feet  wide  owned  by  the  railroad  company 
extending  to  the  railway  cut,  which  cut  runs  at  right  angles  to 
Louisa  street,  is  five  feet  below  the  crown  of  the  street,  and 
was  in  existence  and  used  by  the  railway  prior  to  the  construc- 
tion of  Louisa  street.  The  piaintiff  and  his  companion,  being 
ignorant  of  the  locality,  after  reaching  the  end  of  Louisa  street, 
continued  on  over  the  fifteen  feet  of  land  above  mentioned  and 
the  five  feet  of  the  railroad  property  to  the  cut  and  plunged  down  it. 
The  horse  was  killed,  the  buggy  was  broken  up  and  the  plaintiff  was 
injured.  The  plaintiff  brought  this  action  for  the  damages  sustained, 
and  on  the  facts  stated  the  court  directed  the  jury  to  bring  in  a  ver- 
dict for  defendant. 

Samuel  Kalisch,  for  plaintiff  in  error. 

James  B,  Vsedekburgh,  for  defendant  in  error. 
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It  is  insisted  in  behalf  of  the  plainti£F  that  it  was  the  duty  of  the 
defendant  to  have  fenced  or  otherwise  to  have  suitably  guarded  the 
terminus  of  Louisa  street  against  the  railway  cut,  and  that  because 
of  its  failure  to  do  so,  the  plaintiff  may  maintain  his  action.  The 
doctrine  invoked  is  that  an  unguarded  excavation  upon  land  outside 
a  public  highway,  but  so  near  it  as  to  endanger  those  who  pass  along 
the  way  in  the  exercise  of  ordinary  caution,  is  a  public  nuisance, 
from  which  may  spring  a  right  of  action  to  one  who  suffers  individual 
injury  therefrom.  The  doctrine  appears  to  be  recognized  by  the 
weight  of  authority.  Barnes ».  Ward,  9C.  B.  392  (i);  Becki'.  Carter, 
68  N.  Y  283;  McAlpin  v.  Powell,  70  N.  Y.  126,  133;  Association  v. 
Giles,  33  N,  J.  Law,  260, 164;  Vanderbeck  v  Hendry,  34  N.  J.  Law, 
467,  471;  City  of  Norwich  v.  Breed,  30  Conn.  535.  It  seemingly  has 
not  the  approval  of  the  Supreme  Court  of  Massachusetts.  Rowland 
V.  Vincent,  10  Mete,  371;  Mclntire  v.  Roberts,  149  Mass.  450,  22 
N.  E.  13.  Our  Supreme  Court,  in  State  v.  Society  for  Establishing 
Useful  Manufactures,  42  N.  J.  Law,  504,  accepted  the  doctrine 
broadly  as  to  excavations  made  after  the  construction  of  the  high- 
way; but  in  the  game  case,  upon  the  rule  to  show  cause  why  there 
should  not  be  a  new  trial  (44  N.  J.  Law,  502),  held  that  the  doctrine 
was  not  applicable  in  the  case  of  a  highway  dedicated  after  the 
making  of  the  excavation. 

It  is  not  necessary  in  the  disposition  of  the  present  case  that  any 
opinion  shall  be  eitpressed  as  to  the  tenability  of  the  doctrine 
invoked.  Assuming  its  correctness  for  the  purpose  of  disposing 
of  this  case,  it  is  observed  that  an  essential  requisite  to  the  defend- 
ant's liability  and  limitation  of  the  doctrine  is  that  the  unguarded 
excavation  shall  be  so  near  the  highway  as  to  endanger  those  who 
use  the  way  with  reasonable  care.  What  is  meant  by  such  proximity 
is  well  defined  in  the  following  quotation  from  the  opinion  in  Hard- 
castle  V.  Railway  Co.,  4  Hurlst.  &  N.  67  (2):     "  When  an  excavation 

I.  In  Barnes  v.  Ward,  9  C.  B.  392,  3.  tn   Hardcastle  v.   Railway  Co.,  4 

U  Jnr.  3W.  '9  L   J-  C.  P.  195.  2  C.  &  H.  &  N.  67,  the  plaintiff's   intestate,  at 

K.  661,  it  was  held  that  a  person  who  nighl,  walked  along  an  ancient  public 

excavates   a.   hole  in  his  own  ground  footpath,  funning  beside  the  by-wash 

abutting    on   an    immemorial    public  of  the   defendant's  canal  and  coming 

highway,  so  that  Ibe  use  of  such  way  be  lo  a  turn  in  the  path  to  a  bridge  over 

rendered   unsafe    to   the   public   even  the  by-wash,  he,  by  mistake,  continued 

when  using  ordinary  care,  is  responsi-  straight  on  out  of  the  path,  upon  the 

ble    for    an    injury    lo    a    person   acci-  defendant's     land,     some      [weniy    or 

dentally   falling   into  such  hole  while  thirty  feet,  over  a  buttress,  and  into  a 

passing   with  ordinary  caution   along  reservoir  ot  the  defendant,  where  he 

the  highway.  was    drowned.     The    defendant    wag 
held  not  liable. 
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is  made  adjoining  a  public  way,  so  that  a  person  walking  on  it 
might  by  making  a  false  step,  or  being  affected  with  sudden  giddi- 
ness, or,  in  the  case  of  a  horse  or  carriage,  who  might,  by  the  sud- 
den starting  of  a  horse,  be  thrown  into  the  excavation,  it  is 
reasonable  that  the  person  making  such  excavation  should  be  liable 
for  the  consequences  But  when  the  excavation  is  made  at  some 
distance  from  the  way,  and  the  person  falling  into  it  would  be  a  tres- 
passer upon  the  defendant's  land  before  he  reached  it,  the  case 
seems  to  me  to  be  different.  We  do  not  see  where  the  liability  is 
to  stop.  A  man  going  off  a  road  on  a  dark  night,  and  losing  his  way, 
may  wander  to  any  extent;  and,  if  the  question  be  for  the  jury,  no 
one  can  tell  whether  he  was  liable  for  the  consequences  of  his  acts 
upon  his  own  land  or  not.  We  think  the  proper  and  true  test  of 
legal  liability  is  whether  the  excavation  be  substantially  adjoining 
the  way;  and  it  would  be  very  dangerous  if  it  were  otherwise,  and 
if  in  every  case  it  was  to  be  left  as  a  fact  to  the  jury  whether  the 
excavation  was  sufficiently  near  to  the  highway  to  be  dangerous." 
See  also  BIyth  w.  Topham,  Cro.  Jac.  158(1);  Hounsell  v.  Smyth,  7 
C.  B.  (N.  S.)  731  (2).  The  case  of  Binks  v.  Dun  Co.,  3  Best  &  S. 
344  (3),  is  perhaps  as  nearly  like  the  one  before  us  as  any  adjudication 


I.  In   BIyth  V.  Topharo,  Cro.  Jac. 
ijB.  i[  was  held  that  if  A.,  seized  of  a 

waste  adjaceaC  to  a  highway,  digs  a 
pit  in  the  waste  within  thirtv-six  feet 
of  the  highway  and  the  mare  of  B. 
escapes  into  the  waste  and  falls  into 
the  pit  and  dies  there,  B.  shall  not  have 
an  action  against  A.  because  the  mak- 
ing of  the  pit  in  the  waste  and  not  in 
the  highway  was  not  any  wrong  to  B., 
but  that  it  was  the  default  of  B.  him- 
self that   his   mare   escaped   into  the 

a.  In  Hounsetl  v.   Smyth.  7  C.   B. 

(N.  S.)  731,  the  allegation  of  the  de- 
claration was  that  an  unguarded 
,  quarry  was  situate  near  to  and  be- 
tween two  public  highways  in  a  waste, 
and  that  it  was  dangerous  to  persons 
who  might  accidentally  deviate  or 
siray  Irom  the  highways  or  intention- 
ally cross  the  waste  from  one  to  the 
other,  and  it  was  held,  as  the  danger 
was  not  alleged  to  the  persons  passing 
along  either  highway,  but  to  persons 
who  might  accidentally  deviate  or  stray 


from  or  intentionally  leave  the  ways, 
that  no  duty  to  guard  the  quarry  ap- 
peared, and  therefore  that  no  liability 
for  the  injury  complained  of   existed. 

3.  The  facts  in  Binks  v.  South  York- 
shire &  River  Dun  Co ,  3  Best  &  S.  a44. 
32  L.  J.  Q.  B.  26,  II  W.  R.  66,  7  L.  T. 
N.  S.  3SO.  were  as  follows  :  Defendant 
company  was  possessed  of  a  canal  and 
the  land  between  it  and  a  sluice;  an 
ancient  public  footpath  passed  through 
the  land  close  to  the  stuice;  then  was 
a  towing  path,  nine  feet  wide,  by  the 
side  of  the  canal,  and  an  intervening 
space  of  twelve  feet  of  grass  between 
the  towing  path  and  the  footpath.  By 
public  use  the  distinction  between  the 
path  and  ihe  rest  of  the  land  had  be- 
come obliterated.  A  person  using  the 
path  at  night  missed  his  way,  fell  into 
the  canal  and  was  drowned.  Held,  that 
the  canal  was  not  so  near  the  footpath 
as  to  be  adjoining  it  so  as  to  impose 
upon  defendant  duty  of  fencing  canal, 
nor  was  company  liable  for  the  acci- 
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that  can  be  found.  There  a  canal  was  constructed  beside  an  ancient 
footway,  at  a  distance  of  about  twenty-four  feet  from  it,  with  a  tow 
[Dg  path  on  the  bank  of  the  canal  and  an  intermediate  space  between 
that  and  the  footpath,  which  intermediate  space,  through  laxity  on  the 
part  of  the  defendant  company,  was  generally  walked  over  by  the 
public,  and  had  become  obliterated  as  a  dividing  line;  yet  it  was 
held  that  the  proximity  of  the  canal  to  the  footpath  was  not  such  as 
imposed  upon  the  defendant  company  a  duty  to  guard  it,  or  a  liability 
for  accident  to  one  who  strayed  from  the  path.  It  is  deemed  that 
the  case  considered  is  clearly  within  the  adjudications.  It  Is  deemed 
that  the  cnt  did  not  substanUally  adjoin  the  highway,  and  that  the 
defendant  is  not  liable,  and  we  consider  that  the  jury  was  properly 
instructed. 

Judgment  affirmed. 

Opinion  by  McGill,  Chancellor. 


CONSOLIDATED  TRACTION  COMPANY  V. 
GLYNN. 

Court  of  Err  en  and  Appeals  y  New  Jersey,  March,  iSgj. 


RUN  OVER  BY  ELECTRIC  CAR— SPEED  OF  CAR.— Where  the  plaintiff 
testified  that  he  saw  the  car  at  a  distance  of  more  than  three  hundred  feet, 
and  after  waiting  two  or  three  seconds  proceeded  to  cross  the  street  without 
looking  again  for  the  approaching  car,  and  was  struck  before  he  succeeded  in 
crossing  the  tracks,  it  was  a  question  for  the  jury  whether  the  plaintiff  in 
the  exercise  of  reasonable  prudence  and  caution  should  have  apprehended 
that  the  electric  car  was  approaching  him  at  so  high  a  rate  of  speed  that  it 
would  reach  him  before  he  could  pass  over  the  tracks,  and  to  determine 
whether  a  prudent  man,  with  the  right  to  presume  that  the  company  would 
exercise  due  care  on  its  part,  would  have  proceeded  to  cross  the  street  under 
the  circumstances  presented. 

From  a  judgment  of  Circuit  Court,  Essex  County,  in  favor  of 
plaintiff,  defendant  brings  error. 

Depue  &  Pakker,  for  plaintiff  in  error. 

Sau'l  Kalisch,  for  defendant  in  error. 

Van  Syckel,  J. —  Error  is  assigned  upon  the  refusal  of  the  trial 
court  to  nonsuit  the  plaintiff  below,  who  is  the  defendant  in  error. 
He  was  run  over  by  an  electric  car  in  April,  1894,  while  crossing 
Market  street,  at  Frederick  street,  in  the  city  of  Newark,  on  foot. 
The  evidence  on  the  part  of  the  defendant  company  was  that  the 
motorman  saw  the  plaintiff  leave  the  curbstone,  and  supposed  from 
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the  conduct  of  the  plaintiff  that  he  iitended  to  get  on  the  car,  and 
that,  when  the  car  was  within  five  or  six  feet  of  him,  he  stepped  in 
front  of  it  and  was  run  down.  If  these  had  been  the  admitted  facts, 
the  motion  to  nonsuit  should  have  prevailed;  but  the  testimony  on 
the  part  of  the  plaintiff  was  that  he  saw  the  car  at  Fillmore  street, 
a  distance  of  more  than  300  feet  from  where  he  was  struck;  that 
he  waited  two  or  three  seconds,  and  then  proceeded  to  cross  the 
street  without  looking  again  for  the  approaching  car,  and  was  struck 
before  he  succeeded  in  crossing  the  tracks.  It  must  be  assumed 
that  the  jury  found  the  facts  to  be  as  testified  to  on  the  part  of  the 
plaintiff,  and  the  case  must  be  passed  upon  in  that  aspect. 

It  has  been  repeatedly  declared  in  this  court  that  the  company 
must  run  its  cars  with  such  care,  and  at  such  a  rate  of  speed,  that 
other  persons,  either  on  foot  or  in  vehicles,  may  use  the  street  in 
safety,  provided  they  exercise  reasonable  care  for  their  own  pro- 
tection. The  company  had  no  right  to  propel  its  cars  at  such  a  rate 
of  speed  as  was  incompatible  with  the  safe  and  customary  use  of 
the  street  by  others  who  have  equal  rights  with  the  company  upon 
it.  It  was,  therefore,  a  question  of  fact  for  the  jury  to  settle 
whether  the  plaintiff,  in  the  exercise  of  reasonable  prudence  and 
caution,  should  have  apprehended  that  the  car  was  coming  at  so 
high  a  rate  of  speed  that  it  would  reach  him  before  he  cleared  the 
tracks,  and  to  determine  whether  a  prudent  man,  with  the  right  to 
presume  that  the  company  would  exercise  due  care  on  its  part, 
would  have  proceeded  to  cross  the  street  under  the  circumstances 
presented  on  behalf  of  the  plaintiff.  Contributory  negligence  can- 
not, as  a  matter  of  law,  be  predicated  on  the  evidence  for  the  plain- 
tiff. It  was  the  duty  of  the  motorman  to  keep  his  car  so  far  under 
control  that  he  could  have  averted  the  impending  danger,  if  the 
plaintiff  was  in  the  exercise  of  due  care  for  his  own  safety  when  he 
went  upon  the  track.  It  was  likewise  a  question  for  the  jury  whether 
the  motorman  lost  control  of  his  car  by  reason  of  the  dangerous 
rate  of  speed  at  which  he  was  running;  and  if  the  jury  found  that  he 
did  not  make  proper  effort  to  prevent  the  collision,  or  that  the  ina- 
bility to  stop  the  car  was  due  to  its  excessive  and  unlawful  rate  of 
speed,  that  constituted  actionable  negligence  on  the  part  of  the 
company.  The  nonsuit  was  properly  refused,  and  the  evidence 
submitted  to  the  jury  with  proper  instructions.  There  was  no  error 
in  the  proceedings  of  the  trial  court,  and  the  judgment  of  the 
Supreme  Court  affirming  the  judgment  of  the  trial  court  should  be 
affirmed. 
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CASE  V.  CENTRAL  RAILROAD  COMPANY  OF 
NEW  JERSEY. 

Court  of  Errors  and  Appeals,  New  Jersey,  March,  i8gj. 


VARIANCE  — PLEADING  AND  PROOF.— If  tue  plaintiff  fails  to  prove  the 
cause  ol  action  alleged  in  his  declaration,  but  proves  a  different  cause  o{ 
action,  a  nonsuit  is  not  erroneous  in  the  absence  of  a  motion  to  change  the 

ESCAPED  HORSES  KILLED  ON  TRACK.— H  horses  break  out  of  their 
owner's  pasture  tot  and  stray  upon  a  railroad  track  without  fault  on  the 
part  of  the  railroad  company,  and  are  killed  through  the  negligence  of  the 
company's  servants,  the  negligence  of  the  owner  in  permitting  the  horses 
to  stray  will  bar  him  from  recovering  damages  for  their  loss. 

From  judgment  of  nonsuit  plaintiff  brings  error. 

Mr.   Kuhl,  for  plaintiff  in  error. 

Mr.  Large,  for  defendant  in  error. 

Dixon,  J. — The  declaration  in  this  case  charged  that  "  the  defend- 
ant wilfully  and  wantonly  drove  its  locomotive  engine  and  cars  " 
against  several  horses  belonging  to  the  plaintiff,  and  killed  them, 
and,  therefore,  the  plaintiff  claimed  damages  from  the  defendant. 
Upon  the  trial  the  plaintiff  proved  that  the  horses  had  broken 
through  the  fence  between  his  pasture  lot  and  the  highway,  had 
strayed  along  the  highway  to  the  defendant's  railroad,  and  there, 
while  wandering  upon  the  track,  several  hundred  feet  from  the  high- 
way crossing,  had  been  killed.  At  the  close  of  the  plaintiff's 
evidence,  the  trial  justice  ordered  that  a  nonsuit  be  entered,  and 
upon  this  judgment  error  is  assigned.  In  more  than  one  aspect  of 
the  case  this  judgment  can  be  justified: 

1.  The  testimony  did  not  present  the  slightest  indication  that  the 
defendant  or  its  servants  had  willfully  or  wantonly  driven  the 
engine  against  the  horses;  nor  does  the  plaintiff  now  contend 
that  any  fault,  beyond  a  lack  of  ordinary  care  on  the  part  of  the 
engine  driver,  was  shown.  Manifestly  such  proof  did  not  establish 
the  alleged  cause  of  action,  and,  in  the  absence  of  an  application  to 
change  the  narr.,  a  nonsuit  was  not  erroneous. 

3.  But  if  the  declaration  had  charged  that  the  horses  were  killed 
through  the  defendant's  negligence,  still  the  nonsuit  would  have 
been  proper.  The  horses  were  trespassing  upon  the  defendant's 
track,  without  any  shadow  of  right,  and  the  plaintifT  did  not  attempt 
to  prove  that  for  this  trespass  the  defendant  was  in  fault,  under  either 
Vol.  H  — 3 
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the  common  law  or  any  statute.  The  authorities  are  not  entirely 
agreed  whether,  in  such  circumstances,  the  defendant  owed  to  the 
plaintiff  the  duty  of  exercising  ordinary  care  with  respect  to  the 
horses,  or  only  the  duty  of  abstaining  from  wilful  injury.  But  if  it 
be  conceded  that,  prima  facie,  the  defendant  owed  the  larger  duty 
of  ordinary  care,  yet,  as  it  appears  that  the  animals  came  upon  the 
track  through  the  fault  of  the  plaintifE,  his  claim  against  the  defend- 
ant was  legally  defeated  by  his  own  contributory  negligence.  For^ 
"  according  to  the  principle  of  the  common  law,  ♦  •  •  every 
man,  at  his  peril,  Is  bound  to  keep  his  cattle  on  his  own  close,  and 
prevent  them  from  going  on  to  that  of  his  neighbor."  Coxe  v.  Rob- 
bins,  9  N.  J,  Law,  384;  Chambers  v.  Matthews,  18  N.  J.  Law,  368. 
It  was  a  natural  and  proximate  consequence  of  the  plaintiff's  failure 
to  discharge  this  duty  that  the  horses  should  stray  into  the  highway, 
and  thence  upon  the  track,  and  there  meet  with  injury  from  passing- 
trains.  Such  a  fault  precluded  recovery,  even  though  the  negligence 
of  the  defendant's  servants  helped  to  cause  the  accident.  Vande- 
grift  V.  Rediker,  aa  N.  J.  Law,  185;  Price  v.  Transportation  Co., 
31  N.  J.  Law,  3*9. 

3.  But  lastly  the  existence  of  negligence  on  the  part  of  the  defend- 
ant's servant  was  negatived  by  the  testimony.  The  plaintiff  called 
the  engineer  as  a  witness,  and  he  swore  that  when  the  animals  were 
discovered  upon  the  track  the  alarm  whistle  was  sounded,  the  engine 
was  reversed,  the  Westinghouse  brake  was  applied,  and  the  train 
was  stopped  as  soon  as  possible.  Against  this  there  was  no  con- 
tradictory evidence. 

The  judgment  of  nonsuit  should  be  affirmed. 

DUNN  V.  MCNAMEE  ET  AL. 

Court  of  Errors  and  Appeals,  Nev)  yersey,  March,  i8y/. 


MASTER  AND  SERVANT  —  INJURY  TO  MINOR  —  ASSUMPTION  OF 
RISK. — A  person,  under  age,  who  is  employed  .n  operallns  a  dangerous 
macbine  knowing  it  to  be  bo,  and  being  a]d  enougl  [o  appreciate  its  dangers, 
assumes  those  risks  which  are  incident  to  its  operation,  to  the  same  extent 
as  a  person  of  mature  years;  and  no  action  will  lie  against  his  employer  for 
injuries  received  by  him  in  such  a  case. 

LOSS  OF  EYESIGHT— GLASS  FROM  BURSTING  BOTTLE-— So  held  in 
action  by  boy   nineteen  years  of  age  who,  while   employed  at  a  bottling 
machine,  bad  his  eyesight  destroyed  by  a  bottle  bursting. 
From  a  judgment  of  nonsuit  of  Circuit  Court,  Hudson  County, 

plaintifT  brings  error. 


DigiLizedbyGoOglc 


American  Negligence  Reports.  35 

Warren  Dixoh,  for  plaintiff  in  error, 

Wm,  p.  Douglass,  for  defendant  in  error. 

GuHUERE,  J. — This  is  a  suit  to  recover  for  personal  injuries 
received  by  the  plaintifE  while  in  the  employment  of  the  defendants, 
and  for  which  he  seeks  to  hold  them  responsible.  The  defendants 
were  engaged  in  the  bottling  business  in  the  city  of  Jersey  City,  and 
the  plaintiff,  who  was  nineteen  years  old,  was  employed  by  them 
as  a  "  passer  under;  "  his  duty  being  to  put  bottles  in  the  bottling 
machine,  and  to  remove  them  again  after  they  had  been  filled  by 
the  man  who  was  operating  it.  He  entered  the  defendants'  employ 
in  February,  1894,  and  remained  with  them  until  the  3d  day  of 
August,  in  that  year.  On  that  day  he  was  put  to  work  by  the 
defendants'  foreman  on  the  bottling  machine,  to  bottle  ginger  ale, 
and  continued  at  that  work  during  the  whole  of  the  forenoon.  He 
returned  to  the  same  work  at  the  expiration  of  the  noon  hour,  and 
the  first  bottle  which  he  filled  and  capped,  burst,  and  one  of  the 
flying  pieces  of  glass  struck  him  in  the  eye,  entirely  destroying  its 
sight.  It  appeared  from  the  evidence  adduced  on  the  part  of  the 
plaintiff,  that  the  bursting  of  bottles,  in  bottling  machines,  while  in 
process  of  filling  and  capping,  was  a  matter  of  frequent  occurrence, 
and  had  often  happened  in  the  presence  of  the  plaintiff.  It  further 
appeared  that,  when  a  bottling  machine  came  from  the  maker,  it 
was  protected  by  gates  which  prevented  the  flying  glass  of  bursting 
bottles  from  injuring  the  person  who  was  operating  the  machine, 
but  that  these  gates  were  almost  always  removed  from  the  machine 
by  the  workmen,  not  only  in  the  defendants'  establishment,  but  in 
other  places,  and  a  piece  of  board  substituted  as  a  protection,  in 
order  that  the  machine  might  be  worked  more  rapidly  than  it  could 
be  if  the  gates  were  permitted  to  remain  on  it.  It  was  also  shown 
that  the  machine  in  question  had  been  originally  furnished  with 
gates,  but  that  they  had  been  removed,  and  the  usual  board  put  up 
in  front  of  the  machine  to  protect  the  person  operating  it.  It  was 
further  proved  that  the  men  employed  on  bottling  machines  some- 
times wore  masks  to  protect  their  faces  from  glass,  but  whether 
such  masks  were  furnished  by  the  employer  or  the  employee  was  not 
known.  It  would  appear,  however,  that  masks  were  not  in  use  in 
the  establishment  of  the  defendants,  as  the  plaintiff  testified  that  he 
never  saw  any  there.  The  trial  judge,  conceivmg  that  this  state  of 
facts  did  not  impose  upon  the  defendants  any  legal  liability  to  com- 
pensate the  plaintiff  for  the  injury  received  by  him,  directed  a  non- 
suit, and  the  correctness  of  that  ruling  is  now  before  us  for  review. 

It  is  urged  on  behalf  of  the  plaintiff  that  the  liability  of  the  defend- 
ants was  conclusively  shown,  because,  by  permitting  the  gates  to  be 
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removed  from  the  bottling  machine,  and  a  section  of  board  to  be 
substituted  for  the  protection  of  the  operator,  they  rendered  the 
machine  unsafe  for  use,  and  yet  neglected  to  furnish  the  plaiatiff 
with  a  mask  to  shield  his  face  from  the  flying  glass  of  bursting  bottles. 
But  the  assumption  that  the  machine  was  rendered  unsafe  bj  remov- 
ing the  gates,  and  using  the  board  as  a  protection  in  their  place, 
does  not  seem  to  me  to  be  warranted  by  the  proofs;  for  although  it 
appears  that  it  is  the  common  practice,  not  only  in  the  defendants' 
establishment,  but  also  in  those  of  other  bottlers,  to  use  the  board 
instead  of  gates,  it  does  not  appear  that  an  accident  ever  occurred, 
either  at  the  defendants'  or  elsewhere,  to  a  person  operating  one  of 
these  machines  without  a  mask,  and  using  only  the  board  as  a  pro- 
tection, until  the  occasion  upon  which  the  plaintiff  lost  his  eye.  But, 
accepting  the  assumption  of  the  plaintiff  as  true,  that  the  removal 
of  the  gates  and  the  substitution  of  the  board  increased  the  risk  of 
the  operator  to  injury  from  the  glass  flying  from  bursting  bottles, 
we  would  not  be  justlfled  in  disturbing  the  nonsuit.  The  danger,  if 
it  existed,  was  an  obvious  one.  The  plaintiff  was  familiar  with  the 
machine,  and  knew  as  well  as  any  one  else  the  danger  to  be  appre- 
hended from  working  it.  The  law  is  entirely  settled  that  under  such 
circumstances  the  servant  takes  upon  himself  the  risks  incident  to 
the  employment,  and  that  no  action  will  lie  against  the  master  for 
injuries  to  the  servant  in  such  cases.  Foley  v.  Light  Co.,  54  N.  J. 
Law,  411,  24  Atl.  487,  and  cases  cited;  Buckley  v.  Manufacturing 
Co.,  113  N.  Y,  540,  2\  N.  E.  717;  Sullivan  v.  Manufacturing  Co., 
113  Mass,  396,  399.  Nor  is  the  fact  that  the  plaintiff  was  a 
minor  material.  He  was  nineteen  years  of  age  —  old  enough  to 
fully  appreciate  the  danger  of  operating  the  machine  —  and  conse- 
quently took  upon  himself  the  risks  incident  to  his  employment,  the 
same  as  a  person  of  more  mature  age.  Hickey  v.  Taaffe,  105  N.  Y. 
a6,  12  N,  E.  286;  Buckley  v.  Manufacturing  Co.,  supra.  The  trial 
judge  properly  directed  a  nonsuit,  and  the  judgment  below  should 
therefore  be  affirmed,  with  costs. 

DixoN,  J.  (dissenting). —  I  vote  to  reverse  this  judgment  of  non- 
suit, on  the  ground  that  a  master  who  employs  minors  to  work  upon 
dangerous  machinery  is  bound  to  take  care,  not  only  that  the  minors 
shall  perceive  the  danger,  but  also  that  they  shall  receive  necessary 
mstruction  as  to  the  reasonable  means  of  avoiding  or  lessening  the 
danger,  so  that  they  may  be  upon  a  level,  as  far  as  practicable,  with 
workmen  of  mature  age.  In  this  case  a  part  of  the  machine  at 
which  the  plaintiff  was  set  to  work  consisted  of  gates,  intended  to 
inclose  the  bottle  while  being  filled,  so  that,  if  it  burst,  the  frag- 
ments would  not  be  scattered.     These  gates  have  been  taken  off,  to 
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facilitate  the  work  of  filling.  Their  removal  made  the  machine 
defective  and  dangerous.  The  plaintiff  knew  nothing  of  the  gates. 
Had  he  known,  he  might,  by  replacing  them,  have  guarded  himself 
against  the  danger  which  resulted  in  his  injury.  It  is  not  claimed 
that  the  plaintiff  was  negligent.  The  claim  is  that  he  assumed  the 
risk.  But  the  true  rule  is  that  a  minor  employee  assumes  even 
apparent  risks  only  so  far  as  he  is  presumed  to  understand,  or  has 
been  properly  instructed  in,  the  means  of  obviating  them  by  due 
care;  and  if  the  master  has  taken  no  care  to  give  him  necessary 
instructions,  and  in  jury  results  through  the  lack  of  them,  the  master 
is  responsible. 

DODD  V.  BELL  et  al. 

Supreme  Court,  New  York,  Appellate  Division,  Third  Department, 
March,  i8gj. 


MASTER  AND  SERVANT— DEFECTIVE  MACHINERY.— Where  it  appeared 
that  an  engineer  lold  a  boy  fifteen  years  of  age  to  hold  b.  belt  on  a  pulley  made 
of  rags  on  a  revolving  shaft,  while  the  eng'ineer  was  repairing  the  belt,  and 
[he  ends  of  (he  rags  that  were  hanging  down  caught  the  sleeva  of  the  boy 
and  drew  his  arm  over  Ihe  shaft  and  injured  him,  and  the  boy  had  never 
worked  near  the  pulley  before  and  was  nol  warned  of  ihe  danger,  the  master 
was  liable. 

Appeal  from  judgment  Supreme  Court,  Trial  Term,  Ulster  County, 
in  favor  of  plaintiff. 

Herbert  C.  Smvth,  for  appellants. 

Howard  Chipp  and  E.  Daytoh,  for  respondent. 

On  the  35th  day  of  July,  1892,  the  plaintiff,  then  being  about  fif- 
teen years  old,  and  in  the  employ  of  the  defendants  at  their  factory, 
was  severely  injured  by  being  drawn  over  a  revolving  shaft.  The 
verdict  for  the  plaintiff  is  on  the  basis  that  the  plaintiff  was  injured 
by  reason  of  the  neligence  of  the  defendants  in  having  a  rag  pulley  on 
the  shaft.  The  facts,  as  established  by  the  verdict,  are  substantially 
as  follows:  The  plaintiff  worked  as  a  general  helper.  When  he 
first  went  to  the  factory,  about  three  months  before  the  accident, 
one  of  the  defendants  told  him  to  go  to  William  Donaldson,  and  he 
would  set  him  to  work.  Donaldson  was  the  engineer  and  foreman 
in  the  department  where  the  accident  occurred,  and  one  Krum  was 
assistant  engineer.  Upon  the  day  of  the  accident,  Donaldson  sent 
plaintiff  to  grind  some  needles  at  a  grindstone  in  the  basement. 
In  the  upper  part  of  the  room,  about  six  feet  from  the  floor,  there 
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passed  a  shaft,  from  which  there  was  a  belt  connected  with  the  grind- 
stone, and  furnishing  power  to  run  it.  This  belt,  when  in  use,  was 
put  upon  a  pulley  made  of  rags  or  fragments  of  goods  such  as  were 
made  in  the  factory.  These  rags  were  wound  around  the  shaft, 
making  a  thickness,  including  the  shaft,  of  about  five  inches,  and 
extending  along  the  shaft  about  twelve  inches.  From  this  bunch, 
loose  ends,  to  the  number  of  from  five  to  ten,  were  hanging  down 
from  four  to  eight  inches,  depending  somewhat  on  the  speed  of  the 
shaft.  The  rags  were  of  strong  material,  and  dirty,  and  appeared 
greasy.  Upon  the  floor  below  the  shaft  there  was  a  coal  bin,  in 
which  there  was  coal  to  the  depth  of  about  two  feet.  So  that  from 
the  top  of  the  coal  to  the  shaft  it  was  about  four  feet.  There  was 
no  belt  shifter.  Donaldson,  when  he  set  the  plaintiff  to  grind  the 
needles,  told  him,  if  the  belt  broke  to  go  to  Krum  and  get  him  to  fix 
it.  It  was  Knim's  duty,  under  the  rules  of  the  factory,  to  fix  the 
belts  when  broken  in  that  department.  The  belt  was  an  old  one, 
and  had  broken  before.  The  plaintiff  went  to  work,  and  after 
awhile  the  belt  broke,  and  he  called  on  Krum  to  fix  it.  Krum  came, 
and  told  plaintiff  to  get  up  on  the  coal  bin  and  put  the  belt  over  the 
shaft,  and  he  did  so.  Then,  as  the  plaintiff  testifies,  and  as  the  jury 
had  a  right  to  find,  Krum  told  him  to  stay  up  there  and  hold  it,  so 
that  it  would  be  more  steady  for  the  purpose  of  fixing  it.  The 
plaintiff  was  in  his  shirt  sleeves,  buttoned  at  the  wrist,  and  as  he 
stood  holding  the  belt  the  accident  happened. 

The  claim  on  the  part  of  the  plaintiff  is  that  his  shirt  sleeve  was 
caught  by  the  loose,  flying  ends  or  theads  from  the  rag  pulley,  and 
in  that  way  his  arm  pulled  over  the  shaft,  and  the  injury  resulted. 
Whether  the  accident  happened  in  this  way  was  for  the  jury  to 
determine.  It  was  also  for  the  jury  to  say  whether  the  defendants 
were  negligent  in  maintaining  at  this  place  a  pulley  of  that  kind  in 
that  condition.  It  was  easily  accessible,  the  belt  was  in  a  poor 
condition,  and  in  its  repair  and  readjustment  somebody  was  neces- 
sarily liable  to  be  brought  in  close  neighborhood  to  the  pulley.  It 
should  not  be  said,  as  matter  of  law,  that  an  accident  was  so  unlikely 
to  happen  as  to  relieve  the  defendants  of  any  liability.  Nor  should 
it  be  said,  as  matter  of  law,  that  the  danger  was  so  obvious  that  the 
plaintiff  was  chargeable  with  the  risk.  He  had  not,  as  he  testifies, 
ground  needles  there  before ;  had  not  been  warned  or  instructed  as  to 
the  danger  from  the  machinery;  had  not,  before  that  day,  noticed 
the  bunch  of  rags.  He  had  no  experience  in  the  use  of  such 
machinery.  Whether  he  had  sufficient  knowledge  or  experience  to 
appreciate  the  danger  in  getting  near  to  the  loose  ends  of  the 
rags  of  the  pulley  was  a  question  of  fact.     The  cases  cited  on  this 
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subject  by  the  counsel  for  the  defendants  do  not,  we  think,  reach 
this  case. 

The  defect  may  be  apparent  to  one  understanding  the  use  of 
machinery,  but  it  does  not  follow,  in  a  case  like  the  present,  that 
the  hazard  is  assumed.  Davidson  v.  Cornell,  132  N.  Y.  228,  30  N. 
E-  573-  The  question  of  contributory  negligence  was,  we  think,  for 
the  jury.  McCarragher  v.  Rogers,  lao  N.  Y,  526,  24  N.  E.  8ia; 
Palmer  r.  Dearing,  93  N.  Y.  7.  It  is  suggested  that  the  accident 
was  due  to  the  negligence  of  Krum,  in  telling  the  plaintiff  to  stay  on 
the  bin  and  hold  the  belt.  The  verdict,  however,  under  the  charge 
of  the  court,  was  not  based  on  the  theory  that  Krum  was  negligent 
in  giving  directions,  but  that  the  defendants  were  negligent  in  main- 
taining such  a  pulley.  That  was  the  only  ground  of  recovery  as 
presented  by  the  charge.  If  Krum's  negligence  contributed  to  the 
result,  that  would  not  relieve  the  defendants.  Coppins  v.  Railroad 
Co.,  122  N.  Y.  557,  25  N.  E.  915.  The  defendanu,  therefore,  were 
not  entitled  to  have  charged  the  request  that  the  direction  of  Krum, 
if  made,  was  the  act  of  a  fellow-servant,  for  which  the  defendants 
are  not  liable  for  an  injury  resulting.  The  defendants  were  liable 
for  their  own  negligence,  notwithstanding  Krum's  negligence.  If 
the  request  related  to  an  injury  solely  caused  by  Krum's  negligence, 
another  question  could  have  been  presented.  It  is  not  clear  that 
Krum  in  repairing  the  belt  was  in  the  position  of  a  fellow-servant. 
It  was  the  duty  of  the  master  to  keep  the  machine  in  order  and  he 
cannot  delegate  the  duty  so  as  to  escape  liability.  Bailey  v.  Railroad 
Co.,  139  N-  Y.  302. 

Judgment  affirmed. 

Opinion  by  Merwik,  J. 

LOWELL  V.  CENTRAL  VERMONT  RAILROAD 
COMPANY. 

Supreme  Court,  New  York,  Appellate  Division,  Third  Departmeni, 
March,  iS^J. 


DEFECTIVE  RAILROAD  CROSSING  — SLEIGH  OVERTURNED.— Where 
ihc  plaintiff  was  injured  by  his  cutler  overturaing  after  sliding  along  a  rail 
of  defendant's  track  on  a  crossing  from  which  defendant  removed  a  plank 
next  each  rail  in  the  winter  lo  prevent  snow  and  ice  accumulating  ia  the 
■mall  space  between  the  rail  and  plank  which  would  tend  lo  derail  the  cars, 
and  a  space  of  ten  inches  was  thereby  left  between  the  rait  and  planking, 
the  qneEtlon  of  negligence  was  for  the  jury,  and  a  verdict  for  plaintiff 
would  not  be  disturbed. 
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Appeal  from  judgment,  Supreme  Court,  Trial  Term,  Franklin 
County,  in  favor  of  plaintiff. 

This  was  an  action  for  damages  for  injuries  to  the  plaintiff  and  his 
horse  and  cutter.  On  the  14th  day  of  March,  1895,  the  plaintiff 
was  riding  in  his  cutter,  drawn  by  a  single  horse,  and  drove  upon  the 
railway  crossing  of  defendant  in  the  town  of  Burke,  Franklin  county. 
The  crossing  was  covered  with  planks,  lying  lengthwise,  except  in 
the  winter,  when  the  defendant  removed  a  plank  next  each  rail  od 
the  inside,  to  prevent  the  ice  and  snow  from  accumulating  and  harden- 
ing in  the  inch  and  a  half  space  between  the  rail  and  plank,  which 
would  derail  passing  cars.  The  plaintiff  was  driving  at  a  speed  of 
about  five  miles  an  hour  when  the  runner  of  his  cutter  came  in  contact 
with  the  easterly  rail,  slid  along  it  for  a  distance  and  then  the  cutter 
upset,  injuring  the  plaintiff  and  his  horse  and  cutter.  There  was 
evidence  that  the  removal  of  the  planks  mentioned  was  a  proper 
precaution.  Motion  for  a  nonsuit  was  denied.  A  verdict  for  $55 
was  rendered  for  plaintiff. 

Louis  Hasbbouck,  for  appellant. 

Gordon  H.   Main,  for  respondent. 

Landon,  J.  — We  assume  that  the  runner  of  the  plaintiff's  cutter 
sank  far  enough  into  the  space  in  the  crossing  formed  by  the  removal 
of  the  plank  next  the  easterly  rail  to  bring  the  runner  in  contact 
with  the  rail;  thus  preventing  gliding  smoothly  over  it,  as  it  would 
have  done  if  the  plank  had  been  in  place.  The  removed  plank  was 
about  ten  inches  wide.  The  diagonal  direction  of  the  crossing 
facilitated  the  sliding  of  the  runner  along  the  inside  edge  of  the  rail, 
and  thus  the  cutter  was  overturned.  Like  accidents  had  previously 
happened  at  the  same  crossing.  While  It  is  uncontradicted  that  the 
removal  of  the  plank  tended  to  the  safety  of  the  passing  trains  in 
the  winter,  we  cannot  say,  upon  the  evidence,  as  a  matter  of  law, 
that  it  was  proper  to  remove  the  plank  so  as  to  add  ten  inches  to 
the  customary  space  for  the  passage  of  the  flange  of  the  railroad 
wheels.  There  is  no  evidence  that  less  space  would  not  suffice,  and 
it  is  obvious  that  the  greater  the  space  the  greater  the  liability  of 
injury  to  passing  sleighs.  It  was  the  defendant's  duty  to  maintain 
the  highway  upon  this  crossing  in  a  safe  condition  for  public  use. 
Gale  V.  Railroad  Co.,  76  N.  Y.  594;  Bryant  v.  Town  of  Randolph, 
133  N.  Y.  77,  30  N.  E.  657 ;  Schild  v.  Railroad  Co,,  133  N.  Y.  446,  31 
N.  E.  327.  It  removed,  to  some  extent,  the  customary  safeguards, 
and  put  none  in  their  place.  We  cannot  say  that  the  verdict  is  con- 
trary to  the  evidence;  still  less,  that  there  is  no  evidence  to  support 
it.  It  is  not  a  case  where  the  jury  were  left,  without  evidence,  to 
their  own  speculation  as  to  what  should  have  been  done.     Here 
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what  was  done  appears,  and  whether,  in  the  presence  of  two  duties, 
one  was  negligently  sacrificed  for  the  sake  of  the  other,  was  a  ques- 
tion for  the  jury  to  decide. 
Judgment  and  order  afhrmed,  with  costs. 


STUDEOR  V.  VILLAGE  OF  QOUVERNEUR. 

Suprenu  Court,  New  York,  Appellate  Division,  Third  Department, 
March,  tSgj. 


HORSE  FRIGHTENED  BY  WAGON  STANDING  IN  VILLAGE  STREET.— 
It  is  not  negtigence  for  the  authorities  ot  a  village  of  4.000  population  10 
allow  two  wagons  to  stand  on  the  side  of  a  street  in  violation  of  a  village 
b]r-Iaw,  and  plaintiff,  who  was  injured  by  her  horse  taking  fright  at  the 
wagons,  should  have  been  nonsuited. 

Appeal  from  judgment.  Supreme  Court,  Trial  Term,  St.  Law- 
rence County,  in  favor  of  plaintiff. 

William  Neary,  for  appellant. 

Henry  Purcell,  for  respondent. 

Landon,  J. —  On  the  evening  of  the  29th  day  of  June,  1895,  the 
plaintiff  was  seated  in  her  buggy,  driving  northerly,  at  a  "  stiff 
gait  "  along  Clinton  street  in  the  village  of  Gouverneur,  when  her 
horse  shied  at  sight  of  two  lumber  wagons  standing  upon  the  west 
side  of  the  street  in  front  of  a  wagon  shop.  The  street  was  not 
lighted,  except  by  lights  in  the  buildings,  and  to  some  extent  by 
the  moon.  The  horse  sprang  towards  the  opposite  side  of  the 
street,  and  came  in  collision  with  a  team  and  heavy  wagon  coming 
in  an  opposite  direction.  The  plaintiff  was  thrown  violently  upon 
the  ground,  and  severely  injured.  The  wagons  in  front  of  the  shop, 
or  orw;  of  them,  had  been  standing  there  two  or  three  days.  The 
defendant  is  charged  with  negligence,  because  the  village  authorities 
suffered  these  wagons  to  stand  there.  The  street  was  three  rods 
wide,  and  the  wagons  did  not  obstruct  the  plaintiff's  passage  or  that 
of  any  other  travelers. 

We  do  not  think  the  recovery  ought  to  be  sustained.  The  village 
of  Gouverneur  has  a  population  of  between  4,000  and  4,500.  Clinton 
street,  upon  which  tlws  accident  occurred,  is  not  the  principal  busi- 
ness street  of  the  village.  In  a  large  city,  like  New  York,  it  may  be 
negligence,  amounting  to  a  nuisance,  to  permit  a  wagon  to  stand 
permanently  upon  the  side  of  the  street.  Cohen  v.  Mayor,  etc., 
113  N.  Y.  532,  z\  N.  E.  700.     But  the  conditions  in  that  city  are 
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unlike  those  in  the  village  of  Gouverneur.  The  customs  are  differ- 
-ent,  and  in  such  a  village  the  propriety  of  according  accommodation 
to  tradesmen  and  persons  in  industrial  occupations  in  front  of  their 
respective  places  of  business  should  be  measured,  as  it  is  in  New 
York  and  in  the  large  cities,  by  the  prevailing  conditions.  Negli- 
gence is  relative.  In  determining  its  presence  or  absence  in  a  given 
case,  the  abstract  terms  commonly  used  to  define  it  may  mislead, 
unless  accompanied  by  a  just  appreciation  of  all  the  conditions. 
Beltz  V.  City  of  Yonkers,  148  N.  Y.  67,  42  N.  E.  401,  which  holds 
that  a  city  is  not  bound  to  guard  against  a  danger  it  could  not 
reasonably  anticipate,  is  in  point.  We  think  that  the  evidence  in 
the  case  before  us,  tending  to  show  that  the  village  authorities  knew 
that  it  was  not  unusual  for  two  or  more  wagons  to  stand  tempo- 
rarily upon  the  west  side  of  Clinton  street,  in  front  of  the  wagoa 
shop  there,  and  that,  knowing  it,  they  did  not  take  any  steps  to 
remove  the  wagons,  although  there  was  a  by-law  of  the  village  which 
they  could  have  invoked  for  the  purpose,  does  not  justify  the  finding 
of  negligence  against  the  defendant.  The  defendant  is  not  liable 
because  its  trustees  did  not  enforce  this  by-law.  Coonley  v.  City  of 
Albany,  57  Hun,  327,  10  N.  Y.  Supp.  51a;  Toomey  w.  City  of  Albany 
(Sup.),  14  N.  Y.  Supp.  572;  Griffin  v.  Mayor,  etc.,  9  N.  Y.  456.  No 
doubt,  the  by-law  is  a  useful  power  to  have  when  needed  to  prevent 
abuses,  but  it  would  be  an  unreasonable  one,  and  become  an  abuse 
itself  in  such  a  village,  if  resorted  to  upon  every  casual  or  temporary- 
violation  of  it. 

But  it  is  claimed  that  the  wagons  were  an  obstruction  to  the  street, 
because  likely  to  frighten  horses.  It  has  been  held  that  such  objects 
as  are  likely  to  frighten  horses  of  ordinary  gentleness  ought  not  to 
be  suffered  to  remain  in  deposit  upon  the  side  of  the  streets  or  high- 
ways. Tinker  v.  Railroad  Co.,  71  Hun,  431,  24  N.  Y.  Supp.  977; 
Id.,  92  Hun,  269,  36  N,  Y.  Supp.  67a;  Eggleston  v.  Turnpike  Road, 
82  N.  Y.  278.  The  tendency  of  some  objects  to  frighten  horses 
may,  perhaps,  be  assumed  from  our  knowledge  of  the  habits  of  horses, 
and  from  the  strange  form  and  rare  presence  of  such  objects  upon 
the  streets.  But  ordinary  wagons  are  neither  strange  nor  rare.  Evi- 
dence was  given  in  the  Eggleston  Case  and  in  Champlin  v.  Village 
of  Penn  Yan,  34  Hun,  33,  tending  to  show  that  the  pile  of  stones 
in  the  one  case  and  an  overhanging  banner  in  the  other  had  fright- 
ened horses  before  the  occasions  complained  of.  In  the  absence  of 
evidence  tending  to  show  the  liability  of  horses  to  take  fright  at 
wagons,  we  think  the  jury  had  no  right  to  assume  it.  It  is  safer  to 
assume  that  a  horse  that  will  shy  at  common  wagons  upon  the  road 
or  standing  by  the  roadside  in   the   day  or  night-time,  is  not  of 
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ordinary  gentleness,  or  is  of  defective  training,  or  needs  to  be  firmly 
held  in  hand  by  the  driver.  We  think  the  motion  of  the  defendant 
for  a  nonsuit  should  have  been  granted. 

The  judgment  and  order  should  be  reversed;  new  trial  granted; 
costs  to  abide  the  event.     All  concur. 


KELLOGG  V.  MAYOR,  ETC.,  OF  CITY  OF  NEW 
YORK. 

Supreme  Cmrt,  New  York,  Appellate  Division,  First  Department, 
March,  iSgj, 


MUNICIPAL  CORPORATIONS— ACTION  BV  HUSBAND  FOR  LOSS  OF 
SERVICES  OF  WIFE.— Ad  action  by  a  husband  for  loss  of  services  of  bis 
wife  occasioned  by  injuries  through  alleged  negligence  of  a  city  is  an  action 
/or  personal  injuries  within  [he  provisions  of  Laws  1886,  chap.  S7*.  §  'i 
requiring  notice  to  be  given  within  one  year  after  the  Injury  of  the  Inten- 
tion to  commence  such  action. 

NOTICE  TO  CORPORATION.— Service  of  such  notice  is  a  condition  precedent 
to  the  right  to  bring  the  action. 

There  was  a  verdict  for  the  plaintiff  and  the  defendant  moved 
for  a  new  trial  on  exceptions  ordered  to  be  heard  at  Appellate 
Division. 

L.  J,  Morrison,  for  plaintiff. 

Robert  C.  Beattv,  for  defendant. 

The  action  was  brought  by  a  husband  to  recover  for  the  loss  of 
services  of  his  wife  occasioned  by  injuries  received  by  her,  alleged 
to  have  been  caused  by  the  negligence  of  the  defendant,  and  also  to 
recover  for  expenses  incurred  for  medicines,  medical  attendance, 
care  and  nursing  of  the  wife,  rendered  necessary  by  such  injuries 
so  caused.  The  injuries  were  received  on  the  a6th  day  of  March, 
1891.  The  action  was  commenced  December  11,  1893.  There 
was  never  any  notice  of  intention  to  commence  the  action  served 
upon  the  counsel  to  the  corporation.  The  answer  set  up  the  one- 
year  statute  of  limitations,  and  the  failure  to  serve  such  notice  of 
intention  to  commence  action,  and  called  attention  to  the  provisions 
of  chapter  572,  Laws  1886.  There  was  a  trial  and  verdict  for  the 
plaintiff,  the  defendant  raising  these  questions,  but  giving  no  evi- 
dence as  to  the  merits  of  the  claims  in  other  respects.  There  is  no 
dispute  as  to  the  facts,  and  the  only  question  is  whether  the  plaintiff's 
right  of  action  was  lost  by  a  failure  to  comply  with  the  provisions  of 
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the  statute  above  referred  to  {i).  The  plaintiff  claims  the  action  i<; 
not  for  damages  for  personal  injuries  sustained  by  reason  of  negli- 
gence of  the  defendant  so  as  to  bring  it  within  the  provision  of  this 
statute,  but  is  an  action  to  recover  for  an  injury  to  a  property  right. 
We  think,  however,  that  there  can  be  no  doubt  that  the  action  is 
one  directly  within  the  provisions  of  the  statute.  Whatever  the 
courts  may  have  written  in  other  cases,  the  Court  of  Appeals,  in 
Maxson  v.  Railroad  Company,  iia  N.  Y.  561,  20  N,  E.  544,  made  it 
quite  clear  that  such  an  action  as  this  was  an  action  for  damages  for 
personal  injuries.  We  regard  that  case  as  conclusive  and  controlling 
upon  us  in  the  determination  of  this  appeal. 

In  Curry  v.  City  of  Buffalo,  135  N.  Y.  366,  32  N.  E.  80,  it  was  held 
that  a  compliance  with  the  provisions  of  the  statute  in  question,  as 
to  the  service  of  the  notice,  was  a  condition  precedent  to  the  right 
to  bring  the  action,  and  the  commencement  of  the  action  could  not 
be  regarded  as  such  notice.  It  was  held  in  that  case  that  the  action 
could  not  be  maintained  in  the  absence  of  such  notice,  and  we  must 
decide  in  the  same  way  here. 

Motion  for  new  trial  granted. 

Opinion  by  Williams,  J. 

STABENAU  V.  ATLANTIC  AVENUE  RAILROAD 
CO.  OF  BROOKLYN. 

Supreme  Court,  New  York,  Appellate  Division,  First  Departmeni, 
March,  i8gj. 


CHILD  INJURED  BY  ELECTRIC  CAR  AT  CROSSING— MOTOR  MAN 
EXERCISING  JUDGMENT  AT  CRITICAL  MOMENT,— A  railroad 
company  is  not  guilty  of  negligence  where  it  appeared  that  a  child  nhile 
attempting  to  cross  a  street  ear  track  caught  her  foot  in  the  board  crossing 
and  was  unable  to  extricate  it  and  was  struck  by  the  car  that  was  approach- 
ing, and  that  the  motorman,  having  previously  turned  of!  the  power,  applied 
the  brake  as  soon  as  he  saw  the  child  on  the  track,  and  the  car  was  slopped 
after  it  had  gone  a  few  inches  beyond  the  child,  although  the  car  might 
have  been  slopped  sooner  by  using  the  reverse  handle. 

I.  The    statute    provides    in    brief:  have  accrued,  nor  unless  notice  of  the 

"  No  action  against  the  Mayor,"  etc  ,  intention  to  commence  such  action  and 

"  for  damages  for  personal  injuries  al-  of   the   lime  and   place   at   which   the 

leged  to  have  been  sustained  by  reason  injuries  were  received  shall  have  been 

of  the  negligence  of  such  mayor,"  etc.,  filed  with  the  counsel  to  the  corporation 

"shall  be  maintained,  unless  the  same  or   other    proper    law    officer   thereof, 

shall  be  commenced  within  one   year  within  six  months  after  such  cause  of 

after  the  cause  of  action  therefor  shall  action  shall  have  accrued." 
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Appeal  from  judgment.  Supreme  Court,  Trial  Term,  New  York 
County,  in  favor  of  plaintiff. 

Eugene  Lamb  Richards,  Jk.,  for  appellant. 

Henry  B.  Johnson,  for  respondent. 

The  plaintiff  was  injured  by  one  of  the  defendant's  cars,  and  the 
action  is  brought  to  recover  damages  sustained  in  consequence  of 
such  injury.  The  case  was  submitted  to  the  jury,  who  found  a  ver- 
dict for  the  plaintifF,  and  we  are  asked  to  reverse  this  judgment  on 
the  ground  that  the  evidence  did  not  justify  a  finding  that  the  acci- 
dent happened  because  of  the  negligence  of  the  defendant.  The 
accident  happened  at  a  street  crossing  at  New  Utrecht,  The 
defendant's  road  approaches  this  crossing  by  a  curve.  There  is  a 
high  board  fence  on  the  side  of  the  defendant's  road  as  it  rounds  this 
curve,  so  that  the  crossing  where  the  plaintiff  was  injured  is  invisible 
from  an  approaching  car,  until  it  is  quite  close  to  the  side  of  the 
street.  As  one  of  the  defendant's  cars  was  approact)ing  this  cross- 
ing at  about  seven  o'clock  on  the  evening  of  January  19,  1S94,  sev- 
eral children  attempted  to  cross  the  track  in  front  of  the  car.  It 
was  a  clear  night,  but  with  no  moon,  and  was  quite  dark.  All  of 
the  children,  except  the  plaintiff,  crossed  the  track  in  safety,  the 
plaintiff's  foot  having  been  caught  between  the  rail  and  one  of  the 
planks  out  of  which  the  crossing  was  constructed,  so  that  she  was 
unable  to  move.  There  is  no  evidence  from  which  it  can  be  deter- 
mined as  to  what  distance  the  car  was  away  from  the  plaintiff  at  the 
time  her  foot  was  caught.  The  car  was  well  under  the  motorman's 
control,  and  before  the  children  were  in  sight  the  power  had  been 
turned  off.  The  motorman  was  at  his  post,  attending  to  his  duties, 
and  the  plaintiff's  witnesses  say  that,  as  soon  as  he  became  aware  of 
the  presence  of  the  plaintiff  upon  the  track,  he  put  on  the  brake  as 
hard  as  he  could,  attempting  to  stop  the  car,  which  he  succeeded 
in  doing  when  it  had  gone  but  a  few  inches  past  the  child.  The 
plaintiff's  foot  was  not  run  over,  the  injury  being  inflicted  by  some 
portion  of  the  car  as  it  passed  striking  the  plaintiff's  foot.  It  seems 
to  us  that  this  evidence  fails  to  disclose  any  negligence  on  the  part 
of  the  defendant  in  the  performance  of  any  duty  which  it  owed  to 
the  plaintiff.  When  the  crossing  came  in  sight,  assuming  that  the 
car  was  in  the  neighborhood  of  a  hundred  feet  from  the  crossing, 
the  mere  fact  that  the  children  were  running  across  the  track  did 
not  require  that  the  motorman  should  at  once  stop  the  car,  as  there 
was  ample  time  for  the  children  to  safely  cross,  in  the  absence  of 
any  unusual  acccident.  This  is  apparent  from  the  fact  that  all  of 
the  children,  except  the  plaintiff,  crossed  in  safety,  until  the  fact  that 
the   child's  foot   was   caught  in  the  track  became  known  to  t^e 
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motorman,  or  until  the  fact  was  so  apparent  that,  in  the  exercise  of 
ordinary  care,  he  should  have  Icnown  it,  or  until  the  car  was  so  close 
to  the  child  that  there  was  ground  for  apprehending  that  the  child 
could  not  cross  the  track  in  safety,  it  does  not  seem  that  it  was  the 
duty  of  the  motorman  to  stop  the  car,  Fenton  v.  Railroad  Co.,  126 
N.  Y.  625,  26  N.  E.  968;  Lavin  v.  Railroad  Co.,  42  N.  Y.  Supp.  5 1  2. 
As  before  stated,  we  can  find  noevidence  to  justify  a  finding  that  there 
was  any  such  indication  as  would  import  to  the  motorman  a  knowl- 
edge of  the  plaintiff's  inability  to  get  out  of  the  way  of  the  car  prior 
to  the  time  the  motorman  commenced  to  put  on  the  brake.  It  seems 
that  these  cars  are  also  furnished  with  what  is  called  a  reverse  handle, 
which  it  appeared  would  stop  the  car  quicker  than  the  brake,  if  using 
it  in  that  way  did  not  blow  out  the  fuse.  When  the  fact  that  the 
plaintiff  was  in  danger  was  apparent,  the  motorman  had  to  determine 
instantly,  considering  the  distance  he  was  from  the  child,  and  the 
nature  of  the.  two  appliances  at  hand  to  stop  the  car,  whether  it 
was  better  to  use  the  brake  or  the  reverse  handle.  He  determined 
to  use  the  brake,  and  did  use  it,  with  such  success  that  it  stopped 
the  car  as  it  reached  the  child.  It  was  the  duty  of  the  motorman  to 
determine  which,  under  the  circumstances,  was  the  best  method  of 
stopping  the  car,  and  the  defendant  is  not  guilty  of  negligence 
because  of  an  error  of  judgment  exercised  under  such  circumstances. 
If  he,  under  the  circumstances,  in  good  faith,  considered  that  it 
was  safer  to  attempt  to  use  the  brake  at  that  time  than  to  adopt 
any  other  means,  and  did  use  the  brake  to  stop  the  car,  the  use 
of  the  brake,  rather  than  the  other  appliance  provided  for  the 
stopping  of  the  car,  was  not,  under  the  circumstances  here  dis- 
closed, evidence  of  negligence;  but  the  question  as  to  which  appli- 
ance should  be  used  depended  upon  the  judgment  of  the  motorman, 
under  the  circumstances  as  they  appeared  at  the  time.  There  could 
be  no  negligence  in  the  motorman's  not  applying  the  brake  or 
stopping  the  car  until  it  became  apparent  that  the  child  could  not 
cross  the  track  in  safety.  The  finding  of  the  jury  that  the  defend- 
ant was  guilty  of  negligence  was  without  support,  and  the  com- 
plaint should  have  been  dismissed. 

Judgment  reversed. 

Opinion  by  Ingraham,  ]. 
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VITTO  V.  FARLEY  et  al. 


Court ^    New    York^    Appellate    Division,    First    Department^ 
March,  iS^f. 


FELLOW-SERVANTS  —  LABORER  AND  FOREMAN  IN  CHARGE  OF 
EXCAVATION.— A  laborer  employed  to  drill  holes  for  blasis  and  the  fore- 
maa  who  directed  him  to  draw  an  unexploded  blast  were  fellow-servants, 
and  DO  recovery  can  be  had  against  the  employer  for  injuries  to  the  laborer 
though  the  foreman  did  not  notify  him  that  the  blast  contained  dynamite  ca. 
well  as  powder. 

Appeal  from  order  of  Court  of  Common  Pleas,  New  York  County, 
granting  new  trial  in  action  for  injuries  to  plaintiff  in  whose  favor  a 
verdict  was  rendered. 

Edward  W.  S.  Johnston,  for  appellant. 

Edwin  F.  Stern,  for  respondents. 

The  action  was  brought  to  recover  damages  for  personal  injuries^ 
to  the  plaintiff,  alleged  to  have  been  caused  by  the  negligence  of  the 
defendant's  testator,  who  has  died  since  the  verdict  was  rendered 
and  the  new  trial  ordered.  The  ground  upon  which  the  new  trial 
was  ordered  was  that  the  negligence  which  caused  the  injuries  was 
that  of  the  foreman  of  the  defendant's  testator,  and  that  he  was  the 
co-employee  of  the  plaintiff  in  such  a  sense  that  no  recovery  could 
be  had  by  reason  of  such  negligence.  The.  jury  passed  upon  the 
facts  favorably  to  the  plaintiff,  and  the  court,  in  ordering  the  new 
trial,  must  have  considered  the  facts  as  so  found  by  the  jury.  These 
facts  were  as  follows:  The  defendant's  testator  at  the  time  of  the 
accident,  in  January,  1882,  was  a  contractor,  and  was  engaged  upon 
several  jobs,  among  which  was  one  of  excavating  on  East  Seventy- 
third  street  in  New  York  city.  He  had  a  foreman,  named  Monahan, 
upon  this  job,  who  had  the  immediate  charge  of  the  work,  and  the 
direction  of  the  men.  The  defendant's  testator  was  at  the  job 
occasionally,  and  gave  his  instructions  to  the  foreman  and  not  to  the 
men  personally.  The  plaintiff  was  one  of  the  workmen  upon  this, 
job,  his  work  being  the  breaking  of  stone,  and  drilling  holes  for 
blasts.  He  had  had  many  years  of  experience  in  Italy,  and  some  two- 
years  in  this  country,  in  working  about  excavating  and  blasting. 
He  was  acquainted  with  the  use  of  powder,  but  not  dynamite,  as  an 
explosive,  used  in  blasting.  On  the  day  of  the  accident  a  blast  had 
been  exploded,  and  it  was  discovered  that  the  charge  in  one  of  the 
holes  had  not  gone  off,  and  the  foreman  directed  the  plaintiff  to  clear 
out  this  hole.     It  was  loaded  with  dynamite  below  and  powder  above. 
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but  the  plaintiff  did  not  know  there  was  dynamite  in  the  bole  and 
the  fpreman  did  not  tell  him  before  he  went  to  work  to  clean  it  out. 
While  the  plaintiff  was  engaged  in  this  work,  the  charge  exploded, 
and  he  was  injured.  It  is  said  there  was  proof  that  defendant's 
testator  was  actually  present  when  the  direction  was  given  by  the 
foreman  to  do  this  work.  There  might  well  be  doubt  upon  the 
evidence  as  to  whether  defendant's  testator  was  so  present,  but  it  is 
sufficient  to  say  that  the  court  charged  the  jury,  without  objection, 
that  it  was  not  claimed  that  the  defendant's  testator  was  himself 
personally  negligent,  but  that  the  foreman  was  negligent,  and  the 
defendant's  testator  was  chargeable  with  and  liable  for  the  negli- 
gence of  the  foreman.  The  case  was  submitted  to  the  jury  solely 
upon  this  theory,  and  not  upon  any  theory  that  the  defendant's 
testator  was  present  when  the  direction  was  given  to  the  foreman. 
The  only  question  considered  by  the  learned  judge  as  a  ground  for 
setting  aside  the  verdict  and  ordering  a  new  trial  was,  whether, 
under  the  facts  appearing  in  this  case,  as  found  by  the  jury,  the 
defendant's  testator  was  chargeable  with  and  liable  for  the  negligence 
of  his  foreman  in  directing  plaintiff  to  perform  this  work  without 
informing  him  of  the  presence  of  the  dynamite  in  the  hole,  as  a  part 
of  the  charge  which  failed  to  explode.  It  seems  to  us  that  this  ques- 
tion is  determined  by  a  line  of  decisions  by  the  Court  of  Appeals, 
which  clearly  upholds  the  decision  of  the  learned  trial  judge  in  set- 
ting aside  the  verdict,  Crispen  jj.  Babbitt,  8i  N.Y.516;  Loughlin  r. 
State,  105  N.  Y.  159,  11  N.  E.371;  Husseyz'.  Coger,  iizN.  Y.  614,  20 
N.E.sseiCullen^/.  Norton,  iz6N.Y.  i,  26  N.  E.  905;  Hankinsi'.  Rail- 
road Co.,  142  N.  Y.  416,  37  N,  E.  466;  Kimmer  v.  Weber,  iji  N. 
Y,  417,  45  N.  Y.  860  (i).  If  the  co-servant,  whose  act  or  omission 
caused  the  injury,  is  at  the  time  representing  the  master  in  doing 
the  master's  duty,  the  master  is  liable.  If,  on  the  other  hand,  he 
is  simply  performing  the  work  of  the  servant  in  his  character  as  a 
servant  or  employee  merely,  the  master  is  not  liable.  We  think  it 
must  be  said  that  the  cases  referred  to  are  conclusive  in  support  of 
the  order  from  which  this  appeal  is  taken.  The  foreman,  as  well  as 
the  plaintiff  was  a  servant  engaged  in  the  performance  of  the  work 
of  blasting,  preparing  the  holes,  inserting  the  charges,  exploding 
the  blasts;  and,  when  the  charge  did  not  go  off,  the  cleaning 
out  of  the  holes  was  a  necessary  and  proper  part  of  the  general 
employment. 

The  order  appealed  from  should  be  affirmed. 

Opinion  by  Williams,  J. 

I.   Kimmer  v.  Weber  {N,  Y.)  is  reponed  in  i  Am.  Neg.  Rep,  156. 
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LAtBLE  V.  NEW  YORK  CENTRAL  AND  HUDSON 
RIVER  RAILROAD  COMPANY  ET  AL. 

Supreme  Court,  Appellate  Division,  Fourth  Department,  January,  18^7. 


ACCIDENT  AT  CROSSING  — PROXIMATE  CAUSE  — CONTRIBUTORY 
NEGLIGENCE  — FRIGHTENING  HORSE.— Where  it  appeared  that  the 
plaintiff  was  in  a  wagon  with  her  brother  and  sister  and  drove  over  a  rail* 
road  crossing;  to  another  railway  crossing,  the  gates  of  which  were  up,  but 
which  was  obstructed  by  a  freight  train  on  the  track  furthest  from  thcm'i 
and  after  wailing  twenty  minutes  for  the  train  to  be  moved,  and  that  not 
being  done,  the  brother  left  the  wagon  for  the  purpose  of  asking  the  railway 
employees  to  move  the  train  so  that  they  could  pass  over,  and  after  he  had 
gone  a  few  feet  he  heard  a  train  approaching  on  the  tracks  they  had  shortly 
crossed  before  and  returned  to  the  horse  and  held  it  by  the  reins  near  the 
bit.  but  the  horse,  being  frightened  by  the  train,  jumped  to  one  side  and  the 
wheels  of  the  wagon  coming  into  contact  with  the  rails,  it  was  overturned 
and  the  plaintiff  was  thrown  out  and  her  arm  was  broken  and  permanently 
injured,  the  questions  of  negligence  should  have  been  submitted  to  a  jury 

Appeal  from  judgment  of  nonsuit  of  Supreme  Court,  Trial  Term, 
Wayne  County. 

W.  S.  Jenney,  for  plaintiff. 

Albert  V.  Harris,  for  New  York  Central  and  Hudson  River 
Railroad  Company, 

A,  S.  Kendall,  for  Fall  Brook  Railway  Company. 

Ward,  J. —  The  plaintiff  claims  that  the  neghgence  of  the  two 
defendant  railroad  companies  combined  to  cause  the  injury  which 
she  sustained;  that  the  Central  was  at  fault  for  obstructing  the 
crossing  an  unreasonable  length  of  time,  whereby  she  was  detained 
until,  by  the  action  of  the  Fall  Brook  Company,  her  horse  was 
frightened  while  she  was  thus  detained;  and  that  in  this  regard  the 
Fall  Brook  was  negligent.  The  Fall  Brook  claims  that  If,  In  approach- 
ing that  crossing,  it  had  given  notice  of  its  approach,  either  by 
ringing  a  bell  or  blowing  a  whistle,  it  would  have  created  more 
noise  than  it  did  by  passing  along  In  the  usual  way;  that  it  cannot 
be  said  that  the  horse  would  have  been  less  frightened  by  such 
increased  noise,  but  probably  more  so;  that  it  had  the  undoubted 
right,  except  as  to  persons  who  were  waiting  to  cross  at  its  track, 
to  pass  over  the  street  at  the  rate  of  speed  it  was  going,  without 
giving  any  signals  whatever.  The  Central  claims  that  the  proxi- 
mate cause  of  the  accident  was  the  fright  of  the  horse ;  that  it  did 
not  frighten  the  horse;  that  while  it  was  true,  perhaps,  that  if  the 
Vol.  11  —  4 


DigiLizedbyGoOglc 


so  American  Negligence  Reports. 

horse  had  not  been  detained  by  the  Central  occupyiijg  the  crossing- 
and  preventing  the  passage  over  it  for  twenty  minutes,  the  plaintif? 
and  her  party  would  have  passed  over  it  in  safety,  and  the  horse 
would  not  have  been  frightened,  but  still  the  act  of  the  Central 
Company  was  only  a  remote  cause  of  the  accident,  and  under  the 
decisions  it  was  not  liable.  So,  according  to  the  claims  of  these 
defendants,  neither  corporation  was  liable.  We  are  met  in  this  case 
with  the  familiar  question  as  to  what  is  a  proximate  cause,  a  con- 
current cause,  an  intervening  cause,  in  such  cases?  We  are  obliged 
to  confess  that  there  is  much  confusion  in  the  cases  upon  this  sub- 
ject. The  courts  have  explained,  defined,  distinguished  and  elabo- 
rated upon  this  subject  until  it  has  been  difficult  to  see  to  which 
class  of  these  causes,  if  any,  a  given  case  belongs.  We  may  mitigate 
this  uncertainty,  under  the  conditions  in  this  case,  in  our  judgment, 
by  an  appeal  to  first  principles,  to  reason,  and  to  the  fountain  head 
of  all  jurisprudence  —  common  sense.  It  seems  to  be  clear  that  the 
causes  which  produced  the  plaintiff's  injury  were  concurrent,  and 
they  were  both  proximate  causes,  which  we  understand  to  be  where 
two  causes  are  operating  directly  to  produce  the  same  injury  or 
result,  and  without  the  existence  of  each  of  which  the  result  would 
not  have  happened;  and,  if  it  be  so  that  one  of  the  causes  is  the 
negligence  of  one  party,  that  party  is  responsible,  whether  the  other 
proximate  cause  was  the  result  of  negligence  or  otherwise.  So  that 
whether  the  proximate  causes  that  we  are  considering  were  the 
result  of  the  negligence  of  both  of  these  defendants  jointly,  or  only- 
one  of  them  was  guilty  of  negligence,  the  party  guilty  of  negligence 
should  respond  in  damages,  providing  the  plaintiff  were  free  from 
contributory  negligence.  In  Railway  Co.  v.  Croskell  (Tex.  Civ. 
App.)  25  S,  W.  486,  where  it  appeared  in  an  action  for  personal 
injuries  against  two  railroad  companies,  that  the  track  was  owned 
by  one  of  the  companies,  but  was  used  by  both,  and  that  they 
employed  jointly  all  section  employees,  including  the  superintend- 
ent, but  the  men  running  the  trains  were  employed  by  the  respective 
companies,  the  accident  was  caused  by  an  engineer,  under  the  order 
of  a  superintendent,  going  on  a  side  track,  where  there  was  a  steep 
down  grade,  and  attempting  to  couple  some  loose  cars.  The  cars 
were  pushed  off  the  side  track  onto  the  main  track,  the  two  being 
connected  by  a  split  switch,  and  ran  down  the  grade,  colliding  with 
a  train  of  the  other  company,  and  injuring  the  plaintiff,  a  fireman 
upon  such  train.  Held,  that  both  companies  were  liable,  the  proxi 
mate  cause  of  the  injury  being  their  joint  negligence.  And  in 
Thompson  on  Negligence  (page  1085,  §  3)  the  author  says: 

"  Where  an  injury  is  the  combined  result  of  the  negligence  of  the 
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defendant  and  an  accident  for  which  neither  the  plaintiff  nor 
the  defendant  is  responsible,  the  defendant  must  pay  damages, 
unless  the  injury  would  have  happened  had  he  not  been  negli- 
gent." 

In  Borst  v.  Railway  Co.,  4  Hun,  346,  affirmed  66  N.  Y.  639,  it 
was  held  that  stopping  an  engine  on  a  railroad  track,  where  it 
crosses  a  public  highway,  in  such  a  manner  as  partially  to  block  up 
the  highway,  was  an  act  of  negligence.  In  Railway  Co.  v.  Prescott, 
8  C.  C.  A.  109,  59  Fed.  237,  it  was  held  that,  where  the  shying  of  a 
horse  brings  the  vehicle  into  collision  with  the  rear  end  of  a  train 
which  wrongfully  obstructs  most  of  the  street  crossing,  such  shying 
cannot  be  regarded  as  the  sole  proximate  cause,  and  the  jury  is  justi- 
fied in  finding  that  the  obstruction  directly  contributed  to  the 
accident. 

There  seems  to  be  no  difficulty  about  the  rule  thus  assumed,  and 
we  will  consider  first  the  responsibility  of  the  New  York  Central 
Company  in  connection  with  this  accident.  In  order  to  do  so  prop- 
erly, we  should  bear  in  mind  the  exact  situation,  and  the  connec- 
tion of  this  defendant  with  it.  When  the  plaintiljf  was  obstructed  on 
her  way  to  church  on  this  Sabbath  morning,  this  defendant  had 
control  of  three  railroads  at  or  near  the  point  of  the  accident.  It 
had  leased  the  West  Shore,  and  controlled  that.  It  had  a  traffic 
relation  with  the  Fall  Brook,  so  that  it  could  control  the  manage- 
ment of  its  trains  at  the  Lyons  connection.  It  had  surrounded  the 
plaintiff,  therefore,  at  this  time,  with  a  network  of  three  railroads. 
The  obstruction  on  the  Central  was  in  front  of  her.  The  West 
Shore  cross-over  of  the  Fall  Brook  was  seventy-five  feet  behind  her, 
and  the  West  Shore  crossing  still  further  behind.  It  will  be  seen, 
therefore,  that  the  crossing  at  which  the  plaintiff  was  delayed  was  a 
dangerous  one,  and  the  duty  and  care  of  the  Central  Company  as 
to  people  passing  along  the  highway  at  that  point,  should  have  been 
commensurate  with  the  dangers  of  the  situation.  The  plaintiff  was 
not  the  servant  of  the  Central.  She  was  exercising  her  right  of 
transit  in  passing  along  that  highway.  If  there  was  any  negligence 
on  the  part  of  the  gate-keeper,  or  the  employees  managing  the 
freight  train  in  front  of  her,  it  was  the  negligence  of  this  defendant. 
The  delay  at  this  crossing  of  twenty  minutes  was  unreasonable;  at 
least,  the  jury  was  at  liberty  so  to  find.  The  legislature  of  this 
State  has  indicated  its  judgment,  in  section  421  of  the  Penal  Code, 
upon  the  subject  of  the  detention  at  highway  crossings  by  railroad 
companies,  as  follows: 

"  A  person  acting  as  engineer  driving  a  locomotive  on  anj^  railway 
in  this  Sute     •     *    *     who  shall  wilfully  obstruct  or  cause  to  be 
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obstructed  any  farm  or  highway  crossing  with  any  locomotive  or 
car  for  a  longer  period  than  five  consecutive  minutes  is  guilty  of  a 
misdemeanor." 

The  legislature  could  not  reach  by  personal  punishment  the  intan- 
gible thing,  the  New  York  Central  corporation,  but  it  could  pre- 
scribe a  punishment  for  its  employees  for  obstructing  these  cross- 
ings for  a  longer  period  than  five  minutes;  and  the  necessity  which 
moved  the  legislature  to  enact  this  statute,  doubtless,  was  the  well 
understood  fact  that  the  employees  of  railroad  corporations  fre- 
quently obstruct  with  cars  the  highway  crossings  to  an  unreasonabte 
and  often  oppressive  extent,  so  that  travelers  upon  our  highways  are 
greatly  delayed.  No  reason  appears  in  the  evidence  why  this  delay 
of  twenty  minutes,  or  any  delay  further  than  was  necessary  for  the 
passage  of  the  train,  should  have  been  occasioned  by  this  freight 
train.  The  jury  had  the  right  to  find  from  the  evidence  that  there 
was  no  such  reason.  It  might  have  found  that  the  delay  of  twenty 
minutes  in  this  case  was  inexcusable;  nay,  that  it  had  assumed  the 
more  aggravated  character  of  a  public  nuisance.  It  might  have 
found  that,  as  the  train  that  frightened  the  horse  did  not  arrive  until 
twenty  minutes  after  the  plaintiff  had  been  stepped  by  the  freight 
upon  the  crossing,  she  would  have  passed  beyond  the  danger  before 
the  Fall  Brook  train  arrived.  So  we  meet  the  question  sharply 
raised  by  the  learned  counsel  for  the  Central,  that  this  delay  was 
not  the  proximate  cause  of  the  accident,  or  one  of  them.  The  cases 
we  have  cited  would  seem  to  hold  in  the  other  direction.  An  inter- 
esting case  was  presented  to  the  Court  of  Appeals  in  Gibney  v.  State, 
137  N.  V.  1, 33  N.  E.  142.  The  plaintiif,  with  her  husband  and  child, 
while  crossing  a  bridge  in  Syracuse,  that  it  was  the  duty  of  the 
State  to  keep  in  repair,  met  an  acquaintance,  and  stopped  to  talk 
with  him.  The  child  remained  within  a  few  feet  of  the  parents, 
and  suddenly  fell  through  an  opening  in  the  bridge  into  the  canal 
below.  The  father,  as  soon  as  he  discovered  that  the  boy  was  gone, 
plunged  into  the  canal  to  recover  the  child,  and  both  father  and  son 
were  drowned.  The  attorney-general,  for  the  State,  insisted  that  the 
hole  in  the  bridge  was  not  the  proximate  cause  of  the  father's  death. 
The  court  held  otherwise,  and  the  plaintiff  recovered.  It  will  be 
observed  in  this  case  that  the  immediate  cause  of  the  father's  action 
was  the  fact  that  his  child  was  in  the  canal  and  liable  to  drown;  the 
prior  cause  was  the  hole  in  the  bridge.  It  is  assumed  in  some  of 
the  cases  as  a  fair  test  of  what  a  proximate  cause  is,  is  where  the 
result  following  the  cause  is  such  as  might  reasonably  have  been 
anticipated  by  the  wrongdoer  in  case  of  a  tort,  or  by  a  contracting 
party  in  the  case  of  a  contract.     But  this  is  not  an  invariable  test. 
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especially  in  cases  of  tort.  It  was  said  by  Earl,  J.,  in  Ehrgott  v. 
Mayor,  etc.,  of  New  York,  96  N.  Y.  280,  281: 

"  It  is  sometimes  said  that  a  party  charged  with  a  tort  or  with 
breach  of  contract  is  liable  for  such  damages  as  may  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  both  parties  at  the 
time,  or  with  such  damages  as  may  reasonably  be  expected  to  result, 
under  ordinary  circumstances,  from  the  misconduct,  or  with  such 
damages  as  ought  to  have  been  foreseen  or  expected  in  the  light  of 
the  attending  circumstances,  or  in  the  ordinary  course  of  things. 
Thes«t  various  modes  of  stating  the  rule  are  all  apt  to  be  misleading, 
and  in  most  cases  are  absolutely  worthless  as  guides  to  the  jury. 
Leonard  v.  Telephone  Co.,  41  N.  Y.  544.  Parties  when  they  make 
contracts,  usually  contemplate  their  performance,  and  not  their 
breach,  and  the  consequences  of  a  breach  are  not  usually  in  their 
mind,  and  it  is  useless  to  adopt  a  fiction  in  any  case  that  they  were. 
When  a  party  commits  a  tort  resulting  in  a  personal  injury,  he  cannot 
foresee  or  contemplate  the  consequences  of  his  tortious  act.  He 
may  knock  a  man  down,  and  his  stroke,  months  afterwards,  may 
end  in  paralysis  or  death  —  results  which  no  one  anticipated  or 
could  have  foreseen.  A  city  may  leave  a  street  out  of  repair,  and 
no  one  can  anticipate  the  possible  accidents  which  may  happen,  or 
the  injuries  which  may  be  caused." 

In  Grimes  v.  Railway  Co.  (Ind.  App.),  30  N.  E.  200,  it  was  said 
that  : 

"  Where  a  horse  was  frightened  by  a  freight  car  unlawfully 
obstructing  a  street,  and  ran  away  and  was  killed,  it  was  not  neces- 
sary that  the  precise  injury  which  occurred  could  have  been  fore- 
seen, in  order  to  render  the  unlawful  and  negligent  acts  of  the  defend- 
ant the  proximate  cause  of  the  injury,  as  it  is  sufficient  that  such 
injury  might  reasonably  have  been  expected  to  occur." 

It  would  seem,  therefore,  that  in  cases  of  negligence,  in  order  to 
create  a  proximate  cause,  it  is  not,  in  reason  or  by  authority,  made 
necessary  that  the  wrongdoer's  act  would  have  necessarily  produced 
the  result  complained  of,  or  that  he  should  have  anticipated  that  it 
would.  In  this  case,  when  the  Central  obstructed  the  highway,  it 
had  knowledge  that  the  plaintiff  was  waiting  between  the  West 
Shore  cross-over  of  the  Fall  Brook  and  its  southerly  track,  and 
knew,  or  should  have  known,  that  the  train  of  the  Fall  Brook  was 
liable  to  come  and  pass  behind  the  horse  waiting  at  the  crossing. 
Horses  that  are  usually  gentle  and  kind,  and  not  liable  to  fright 
when  they  see  an  obj'ect  before  them,  are  quite  liable  to  be  fright- 
ened by  something  passing  behind  them,  that  they  hear  and  cannot 
tee.     Independent  of  this  question  of  liability  in  connection  with 
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the  Fall  Brook  train,  it  was  a  question  for  the  jury  whether,  when 
the  Central  assumed  to  stop  people  upon  the  highway  this  length  of 
time,  it  should  not  reasonably  have  anticipated  that  events  might 
occur,  either  from  the  passing  of  its  own  trains,  or  the  trains  upon  this 
cross-over,  or  from  other  causes,  or  that  the  horse  might  become 
frightened  or  restless,  and  thus  cause  injury  to  the  plaintiff.  Much 
more  should  it  be  held  responsible  if  it  were  guilty  of  a  nuisance  in 
obstructing  the  highway.  In  Selleck  v.  Railway  Co.,  93  Mich.  375, 
53  N.  W.  556,  a  freight  train  was  obstructing  a  highway  in  violation 
of  a  statute,  and  detained  plaintiff  and  his  team,  when  a  passenger 
train  came  along,  emitting  smoke  and  steam,  the  origin  of  which 
was  obscured  by  a  freight  train.  Plaintiff's  horses,  which  were 
gentle  and  used  to  trains,  were  frightened  by  the  smoke  and  steam, 
and  ran  away,  injuring  the  plaintiff.  It  was  held  that  whether  or 
not  the  obstruction  of  the  highway  by  the  freight  train  was  the  proxi- 
mate  cause  of  the  injury  was  properly  submitted  to  the  jury.  The 
Supreme  Court  of  Michigan  in  that  case  says: 

"The  obstruction  of  the  highway  was  a  continuous  breach  of 
duty.  It  was  the  cause  operating  at  the  time  of  the  injury.  The 
smoke  and  steam  of  the  passenger  train  were  concurrent,  rather 
than  intervening  causes.     They  were  contemporaneous." 

And  Cooley  on  Torts,  at  page  76,  lays  down  this  rule: 

"  If  the  original  act  was  wrongful,  and  would  naturally,  according 
to  the  ordinary  course  of  events,  prove  injurious  to  some  person  or 
persons,  and  that  does  actually  result  in  the  injury  through  the 
intervention  of  other  causes  which  are  not  wrongful,  the  injury  shall 
be  referred  to  the  wrongful  cause,  passing  those  which  are  innocent." 

A  reference  to  cases  in  other  States  upon  this  subject  may  be 
appropriate.  In  Waller  v.  Railway  Co.,  59  Mo.  App.  410,  it  was 
held  that,  where  two  proximate  causes  contributed  to  an  injury,  one 
who,  by  his  own  negligent  acts,  brought  about  one  of  such  causes,  is 
liable  for  the  injury  resulting  therefrom.  In  Railway  Co.  v.  Mcin- 
tosh (Ind.  Sup.),  38  N.  E.  476,  it  was  held  that  if  a  defendant  negli- 
gently encroached  upon,  and  maintained  an  obstruction  at,  the 
highway  crossing,  which,  concurring  with  the  movement  of  a  pass- 
ing train,  produced  the  collision  which  resulted  in  the  death  of  the 
decedent,  then  such  negligence  would  be  the  proximate  cause  of  the 
collision.  In  Ewing  i/.  Versailles  Tp.  (Pa.  Sup.),  23  Atl.  338,8 
public  road  was  located  between  two  railroads,  and  was  about  thir- 
teen feet  lower  than  one,  and  two  feet  lower  than  the  other.  Plain- 
tiffs were  driving  cattle  along  this  road,  when  they  became  fright- 
ened by  an  approaching  train  on  the  first-named  railroad,  and  they 
ran  upon  the  other,  where  they  were  killed.     There  was  no  fence 


izedbyGoOJ^IC 


American  Negligence  Reports.  55 

between  the  road  and  the  railroad,  and  plaintiffs  claimed  that  the 
township  was  liable  for  this  reason.  Held,  that  whether  the  absence 
of  the  fence  was  the  proximate  cause  of  the  injury  was  a  question 
for  the  jury.  In  Andrews  v.  Railroad  Co.,  42  N.  W,  513,  77  Iowa, 
669,  it  was  held  that  negligence  in  delaying  a  railroad  engine  in  a 
street  for  an  unreasonable  length  of  time  is  the  proximate  cause  of 
an  injury  occurring  by  plaintiff's  team  becoming  frightened  while 
passing  the  engine,  and  by  steam  escaping  therefrom.  We  refer 
also  to  Engelbach  v.  Ibert,  31  N.  Y.  Supp.  438;  Quill  v.  Telephone 
Co.,  34  N.  Y.  Supp.  470,  and  cases  cited,  where  Judge  Adams 
■exhaustively  reviews  the  subject.  City  of  Albany  v.  Watervliet 
TumpikeCo.  {Sup.)27  N.  Y.  Supp.  848;  Halestropw.  Gregory  [1895], 
1  Q.  B.  561,  IS  Reports,  306;  Kincaid  v.  Railway  Co.,  63  Mo.  App, 
365;  Wilder  V.  Stanley  (Vt.),  a6  Atl.  189;  Howe  v.  Ohmart  (Ind. 
App.).  33  N.  E.  466. 

The  learned  counsel  for  the  Central  seems  to  rely  upon  Scaggs  v. 
Canal  Co.,  145  N.  Y.  zoi,  39  N.  E.  716.  In  that  case  the  plaintiff's 
intestate  was  stopped  on  the  street  of  the  village  at  a  railroad  cross- 
ing where  the  gates  were  down.  A  locomotive  attached  to  a  train 
stopping  at  the  depot  projected  about  twelve  feet  upon  the  highway. 
Steam  was  escaping  from  an  automatic  or  mechanical  device  upon 
this  engine  for  that  purpose,  making  the  usual  noise.  A  horse  and 
wagon  were  on  the  street,  waiting  for  the  gates  to  be  raised,  and 
the  driver  was  having  much  difficulty  in  controlling  the  horse.  The 
gate-tender  raised  the  gates  sufficiently  to  allow  the  plaintiff's  intes- 
tate to  go  through,  and,  after  she  passed  the  locomotive,  he  raised 
the  gates  so  that  the  horse  and  wagon  could  pass  through  as  well. 
The  intestate,  after  passing  the  locomotive,  started  to  go  diagonally 
across  the  street.  The  driver  of  the  horse,  finding  himself  unable 
to  control  him,  hallooed  at  her,  to  which  she  paid  no  attention,  but 
walked  on,  and  was  struck  by  the  horse,  causing  her  death.  Judge 
Gray  held  that  the  automatic  escape  of  steam  from  the  engine  had 
nothing  to  do  with  the  accident,  and  says: 

"  Whether  the  locomotive  stood  upon  the  highway  to  any  extent 
VAS.  a  circumstance  which  had  no  possible  connection  with  what 
happened  to  the  woman.  If  Priester's  horse  was  so  frightened  by 
the  escaping  steam  as  to  get  beyond  hts  control,  precisely  the  same 
result  would  have  happened  if  the  engine  had  been  fifty  or  more  feet 
back  from  where  it  was." 

It  is  not  perceived  how  this  case  aids  this  defendant.  There  was 
a  serious  question  in  this  case,  also,  whether  the  decedent  was  not 
guilty  of  contributory  negligence. 

The  counsel  for  the  Central  also  calls  our  attention   to   cases 
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decided   in   other   States,  which   we   have   examined,  but  deem  it 
unnecessary  to  dwell  upon  them. 

The  trial  court  held,  as  a  matter  of  law,  that  there  was  nothing  in 
the  plaintiff's  case  that  should  have  been  submitted  to  the  jury. 
This  was  error.  In  what  we  have  said  upon  the  facts,  we  have  not 
desired  to  express  an  opinion  as  to  the  merits  of  the  case,  as  that 
might  tend  to  prejudice  the  defendants  upon  another  trial.  We 
simply  hold  that  the  questions  we  have  discussed  were  for  the  jury. 

The  next  question  arises  as  to  the  liability  of  the  Fall  Brook  Com- 
pany. There  is  more  difficulty  in  determining  that  question  than  in 
the  case  of  the  Central,  but  we  are  inclined  to  the  opinion  that  the 
trial  court  should  have  submitted  the  case  as  to  that  defendant  to 
the  jury,  also.  Did  the  Fall  Brook  exercise  reasonable  care  in  the 
conduct  of  its  train  in  crossing  Geneva  street?  —  a  street  greatly 
used  by  the  public,  and  over  which  persons  at  that  time  of  day  were 
constantly  passing.  Was  it  negligence  in  not  having  a  person  upon 
the  front  of  this  train  of  box  cars  that  was  being  moved,  by  an  engine 
from  behind,  over  this  crossing  ?  Had  such  person  been  there  and 
seen  the  situation  of  the  plaintil^  and  her  party,  waiting  at  the 
Central  crossing,  and  knowing  that  this  train  was  to  pass  behind 
them,  and  liable  to  frighten  the  plaintiff's  horse,  might  the  accident 
have  been  prevented?  Or  should  the  persons  managing  this  train 
at  a  reasonable  distance  east  of  such  crossing  have  given  some  signal 
of  the  approach  of  this  train,  that  persons  who  may  have  been  at  or 
near  the  crossing  could  have  protected  themselves  from  the  approach 
of  this  train,  or  that  the  gate-keeper  of  the  Central  could  have 
notice  of  such  approach,  from  such  signal,  so  that  he  could  have 
warned  the  people  waiting  near  his  gates  of  this  approaching  train? 
It  would  seem  that  these  were  proper  questions  for  the  jury  to  have 
considered  against  this  defendant  in  this  case.  It  is  possible  that 
the  liability  or  otherwise  of  this  defendant  may  be  more  clearly 
shown  upon  another  trial,  which,  we  have  reached  the  conclusion, 
must  occur  as  to  the  Central,  and  we  think  there  should  be  a  new 
trial  as  to  both  of  the  defendants. 

Both  defendants  claim  that  the  plaintiff  was  guilty  of  contributory 
negligence,  as  a  matter  of  law,  and,  therefore,  the  nonsuit  was  right. 
We  will  not  discuss  this  point  further  than  to  say  that  the  question 
of  contributory  negligence  was  clearly  for  the  jury. 

The  plaintiff's  exceptions  should  be  sustained,  and  a  new  trial 
granted,  as  against  both  defendants,  with  costs  to  abide  event. 

All  concur,  except  Follett,  J,,  who  dissents  from  that  part  of 
the  opinion  granting  a  new  trial  as  to  the  Fall  Brook  Railway. 
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PURCELL  V.  LAURER. 

Supreme  Court,  New  York,  Appellate  Division,  Fourth  Department^ 
February,  iSpy. 


PROXIMATE  CAUSE  OF  DEATH  — INJURED  BV  FALLING  OVER 
WIRE  STRETCHED  ACROSS  SIDEWALK.— In  an  action  for  damages 
lor  death  resulting  from  a  /all  where  the  plaintiff's  evidence  showed  that 
tbe  hurt  to  decedent's  knee  and  back  caused  an  abscess  from  which  blood 
poisoning  ensued  and  that  caused  gastritis,  which  was  the  cause  of  death, 
and  the  defendant's  evidence  showed  that  gastritis  was  caused  by  malaria, 
which  is  taken  into  the  system  either  through  Ihe  lungs  or  stomach  and 
cannot  result  from  physical  injury,  the  question  was  properly  left  to  the 
jury  and  a  verdict  for  plaintiff  wotfld  not  be  disturbed. 

DEATH  NOT  OCCURRING  WITHIN  A  YEAR  AND  A  DAY  AFTER 
INJURY.  —  The  common  law  presumption  in  relation  to  homicide  that  the 
injury  was  not  the  proximate  cause  of  the  death  because  it  did  not  occur 
within  a  year  and  a  day  after  the  injury  does  not  prevail  in  this  State  and 
has  no  application  to  civil  cases. 

EXCESSIVE  VERDICT.— A  verdict  for  $3,000  Is  not  excessive  where  it 
appeared  that  the  plaintiff  was  eighty-two  yean  of  age  at  the  lime  of  the 
death  of  bis  daughter  and  entirely  dependent  upon  her  for  support,  and  that 
be  was  likely  to  live  a  long  time. 

Appeal  from  judgment  of  Trial  Term,  Supreme  Court,  Monroe 
County,  in  favor  of  plaintiff. 

This  action  was  brought  for  damages  for  causing  the  death  of  Mary 
G.  Wooster,  on  March  11,  1895,  resulting  from  injuries  received  by 
her  on  October  13,  1893,  while  she  was  walking  on  a  sidewalk  in  the 
city  of  Rochester,  in  the  evening,  by  tripping  over  a  cable  wire 
drawn  across  the  walk  which  the  defendants  used  to  support  a 
derrick.  The  wire  was  raised  about  two  inches  above  the  sidewalk. 
The  deceased  was  a  large  woman,  weighing  about  180  pounds,  and 
was  carrying  several  bundles  in  her  arms  when  she  fell.  She  greatly 
injured  her  right  knee  and  slightly  her  left  one,  and  the  wrench 
given  to  her  body  seriously  injured  her  spine.  The  knee-cap  of  her 
left  leg  wasalso  injured.  Swelling  and  inflammation  resulted  and  the- 
accident  caused  a  great  shock  to  her  nervous  system.  She  received 
treatment  almost  continuously  to  the  time  of  her  death.  An  abscess 
was  formed  and  a  suppuration  created  under  her  knee  and  evidence 
of  blood  poisoning  occurred.  She  grew  weaker  and  thinner  until 
her  death,  and  at  times  had  symptoms  of  fever.  She  was  a  vigorous- 
woman  before  the  injury,  about  sixty  years  of  age.  Her  husband 
had  been  killed  in  the  war  of  the  Union,  and  she  drew  a  pension  of 
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$3oo  per  year,  and  she  earned  considerable  money  as  a  music  teacher. 
Her  next  of  kin  was  her  father,  who  at  the  time  of  the  trial  was 
about  eighty-two  years  of  age,  in  good  health  and  vigorous  and  to 
all  appearances  likely  to  live  a  long  time.  He  was  almost  entirely 
dependent  on  her  for  support.  It  is  conceded  that  the  deceased 
was  free  from  fault  as  to  the  injury,  and  that  she  might  have  recov- 
ered for  it  if  she  had  brought  the  action  herself, 

George  F.  Yeoman,  for  appellants. 

George  Raines,  for  respondent. 

Ward,  J. — The  question  of  fact  upon  which  arises  the  principal 
contention  of  the  defendants  upon  this  appeal  — as  to  whether  the 
injury  to  Mrs.  Wooster,  which  resulted  from  the  defendants'  negli- 
gence, was  the  proximate  cause  of  her  death  —  was  clearly  a  question 
for  the  jury,  and  was  fairly  submitted  to  them  by  the  learned  trial 
court.  The  plaintiff  having  established  the  injury  which  might  be 
productive  of  the  result  claimed,  and  shown  a  state  of  facts  that 
would  naturally  produce  it,  if  an  intervening  cause  were  established, 
sufficient,  as  a  matter  of  law,  to  show  another  cause  of  the  death, 
the  burden  of  doing  so  devolved  upon  the  defendants.  A  careful 
examination  of  the  whole  evidence  in  the  case  satisfies  us  that  this 
was  not  done;  at  least,  so  far  accomplished  as  to  justify  the  trial 
■court  in  taking  the  question  from  the  jury. 

The  fact  that  the  deceased  survived  the  accident  a  year  and  four 
or  five  months  is  greatly  relied  upon  by  the  defendants  to  justify 
their  position  that  a  presumption  has  obtained  from  the  lapse  of  time 
that  some  intervening  cause,  not  connected  with  the  accident,  caused 
the  death  of  Mrs.  Wooster;  and  they  refer  to  the  common-law  pre- 
sumption that  the  injury  was  not  the  proximate  cause  of  the  death, 
because  it  did  not  occur  within  a  year  and  a  day  after  the  injury. 
This  was  a  rule  of  the  common  law  in  relation  to  homicide,  and  does 
not  prevail  in  this  State  in  criminal  cases,  and  has  no  application  to 
civil  cases.  Schlichting's  Adm'x  v.  Wintgen,  35  Hun,  6a6.  That 
was  an  action  to  recover  damages  for  the  negligent  killing  of  a  per- 
son who  died  a  year  and  seventeen  days  after  the  injury.  And  see, 
also,  Sias  v.  Railway  Co.,  92  Hun,  140,  36  N.  Y.  Supp.  378.  But 
this  lapse  of  time  was  a  circumstance  to  be  submitted  to  the  jury  in 
connection  with  the  other  evidence  in  the  case. 

The  appellants'  counsel  relies  principally  upon  Scheffer  v.  Railroad 
Co.,  105  U.  S.  249,  which  was  a  railway  collision  case,  where  a  pas- 
senger was  injured,  and  afterwards  became  disordered  in  mind  and 
body,  and  some  eight  months  after  the  accident  committed  suicide. 
In  an  action  by  his  representatives  to  recover  damages  for  his  death, 
it  was  held  that  the  proximate  cause  of  his  death  was  the  suicide. 
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and  not  the  injury  received  by  the  deceased.  It  did  not  seem  sus- 
ceptible of  clear  proof  that  the  injury  caused  the  suicide.  Whether 
it  did  or  not  was  necessarily  a  matter  of  conjecture.  Could  it  have 
been  fairly  shown  that  the  suicijle  would  not  have  occurred  but  for 
the  injury,  a  different  case  would  have  been  presented.  But  the 
court  in  that  case  recognized  the  rule  to  be  that  ordinarily  in  such 
cases  the  liability  of  the  defendant  is  a  question  for  the  jury,  and 
cite  with  approval  Railway  Co.  v.  Kellogg,  94  U.  S.  469,  which  was 
a  fire  case,  where  the  sparks  from  a  steam  ferryboat  had,  through 
the  negligence  of  its  owner  (the  defendants),  set  fire  to  an  elevator. 
The  sparks  from  the  elevator  had  set  fire  to  the  plaintiff's  sawmill 
and  lumber  yards,  which  were  three  or  four  hundred  feet  from  the 
elevator.  The  court  was  requested  to  charge  the  jury  that  the 
injuries  sustained  by  the  plaintiif  were  too  remote  from  the  negli- 
gence to  afford  a  ground  for  a  recovery.  This  the  court  refused, 
but  submitted  to  the  jury  to  find  whether  the  burning  of  the  mill 
and  lumber  was  the  result  reasonably  to  be  expected  from  the  burn- 
ing of  the  elevator;  whether  it  was  the  result  which,  under  the  cir- 
cumstances, would  not  naturally  follow  from  the  burning  of  the  ele- 
vator; and  whether  it  was  the  result  of  the  continued  effect  of  the 
sparks  from  the  steamboat,  without  the  aid  of  other  causes  not  reas- 
onably to  be  expected. 

In  Ehrgott  v.  Mayor,  etc.,  96  N,  V.  264,  where  the  plaintiff  drove 
into  a  ditch  in  the  street,  his  horses  jumped,  the  axle  of  his  carriage 
was  broken,  and  he  was  dragged  partly  over  the  dashboard.  He 
procured  another  carriage.  The  matter  was  reported  to  the  police, 
and  the  plaintiff  drove  several  miles  to  his  home,  which  took  several 
hours,  and  during  which  time  he  was  exposed  to  the  cold  rain,  and 
his  clothes  became  saturated  with  water.  The  plaintiff's  evidence 
tended  to  show  that  the  injuries  which  resulted  were  caused  by  the 
strain  and  shock  of  the  accident,  and  the  defendant  gave  evidence 
tending  to  show  that  the  diseases  were  the  result  of  subsequent 
exposure  to  the  cold  rain.  The  trial  court  charged  that,  whether 
his  injuries  resulted  from  the  Strain  and  shock  or  from  the  exposure 
after  the  accident,  the  defendant  was  still  responsible  for  the  injuries 
from  which  the  plaintiff  was  suffering.  Upon  appeal  the  Court  of 
Appeals  sustained  this  charge,  and  the  opinion  of  Judge  Earl  in  the 
case  tends  to  sustain  the  conclusions  here  reached. 

Reference  may  also  profitably  be  had  to  PoUett  v.  Long,  56  N. 

Y.  »oo;  Sauter  v.  Railroad  Co.,  66  N.  Y.  50  (i);  Mitchell  v.  Railroad 

Co.,  4  Misc.  Rep.  S75>  ^5  N.  Y.  Supp.  744;  Leonard  v.  Telegraph 

I.  Saut«r  V.  New  York  Central,  etc.  R.  Co.,  66  N.  V.  50,  is  reported  in  5  Am. 

Neg.  Cm.  aoS. 
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Co.,  41  N.  Y.  544;  Perley  v.  Railroad  Co.,  98  Mass.  414;  Jucker  p. 
Railroad  Co.,  52  Wis.  150,  8  N.  W.  86z;  Delie  v.  Railroad  Co.,  51 
Wis.  400,  8  N.  W.  265;  Railroad  Co.  v.  Kemp,  61  Md.  74(1);  Williams 
V.  Vanderbilt,  28  N.  Y.  217. 

The  appellants  complain  of  the  charge  of  the  court  to  the  effect 
that  if  the  injuries  caused  the  abscess,  and  the  abscess  blood  poison, 
and  the  blood  poison  caused  the  gastritis,  from  which  Mrs.  Wooster 
died,  the  plaintiff  might  recover.  The  whole  charge  must  be  taken 
together.  The  court  did  charge  that  unless  the  death  was  the  proba- 
ble and  natural  result  of  the  injuries,  there  could  be  no  recovery. 
Also  that  unless  the  gastritis  was  the  natural  and  probable  result  of 
the  fall,  there  could  be  no  recovery.  Also  that  they  could  not  find 
for  the  plaintiff,  unless  they  could  say  as  a  matter  of  reason,  and 
not  conjecture,  that  the  fall  was  the  proximate  cause  of  death;  and 
the  court  added :  "  There  must  not  be  a  link  missing.  You  must 
find  the  chain  complete.  For  instance,  the  injury  which  she  received 
caused  the  abscess,  the  abscess  the  blood  poison,  and  the  blood 
poison  the  gastritis,  with  which  she  died."  The  matter  excepted  to- 
was  rather  by  way  of  illustration.  The  trend  of  the  cases,  both 
civil  and  criminal,  is  in  the  direction  that,  so  long  and  so  far  as  the 
ultimate  result  can  be  traced  directly  to  the  first  great  cause,  though 
through  successive  stages,  the  responsibility  rests  with  the  one  who 
put  in  operation  the  chain  of  events  which  wronged  or  injured  the 
plaintiff.  Particularly  is  this  so  in  cases  of  this  character.  We 
find  no  reversible  error  in  the  charge  or  in  the  exceptions  taken 
thereto  or  to  the  refusals  to  charge. 

The  jury  awarded  a  verdict  to  the  plaintiff  of  $3,000,  The  plain- 
tiff, the  next  of  kin,  was  before  them.  They  could  judge  from  his 
appearance  something  as  to  the  years  that  should  be  allotted  to  him 
in  the  future.  They  found  a  penniless  and  dependent  old  man, 
whose  span  of  life  might  be  stretched  out  a  decade.  The  only  child 
upon  whom  he  could  depend  for  his  support  in  his  old  age,  and  who 
was  comfortably  supporting  him  at  the  time  she  was  injured,  had 
been  taken  away  from  him  by  the  negligence  of  the  defendants,  as 
the  jury  found.  We  cannot  say  from  this  evidence  that  this  verdict 
was  so  excessive  as  to  justify  us  in  reversing  it  for  that  reason. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

All  concur,  except  Green,  J.,  dissenting. 

I.   Bait.  City  Pass.  R.  Co.  v   Kemp,      Gas.  655;  see  also  same  case,  motion 

61  Md.  74,  is  reported  in  3  Am.  Neg.      for  reargument,  injAm.  Neg.  Cas.667. 
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KANE   V.   PEOPLE'S   PASSENGER   RAILWAY 
CX3MPANY. 

Supreme  Court,  Pennsylvama,  April,  iS^. 


.'S'l'KED  WHILE  RIDING  WITH  DRIVER  OF  WAGON  BY  COLLISION 
WITH  TROLLEY  CAR.  — One  who  wu  injured  in  a  collision  with  a 
It  .XX  c^t  while  he  was  riding  with  the  driver  of  a  wngon  cannot  recover 
^ir*frt  tmm  the  companj  where  it  was  shown  thai  the  wagon  was  turned 
'.^  -.  the  track  when  the  car  was  only  a  short  distance  awajr  on  a  down 
(T-aJc.  that  the  car  was  running  at  a  moderate  rale  of  speed  and  the  molor- 
aa.a  ini  all  be  could  to  stop  it   bat  was  unable  to  prevent  the  collision. 

ArrtiL  fr'cn  judgment.  Court  of  Common  Pleas,  Philadelphia 
^.   :nir,  :n  fjvor  of  defendant. 

'.Se  .  ..jrt  below,  on  refusing  a  new  trial,  delivered  the  following 

■  r>.r  rerdict  in  this  case  was  directed  to  be  entered  in  favor  of 
;-.;  liefendznt  because  there  was  no  evidence  of  negligence  on  the 
-izX'i  the  defendant,  and  because  the  injury  to  the  plaintiff  was 
-..i-rf.;  v'>It  by  the  negligence  of  the  driver  of  the  brick  wagon  in 
■*•  '.  :-ie  piaintiff  was  riding  as  a  guest.  Conceding  that  the  negU- 
;"  r  •'.  hi*  driver  is  not  to  be  imputed  to  him,  under  the  cases  of 
r- •- -.^■•.  iif  Cariisie  v,  Brisbane,  113  Pa.  St.  554,6  Atl.  372,  and 
■'.CT  -.  Easton  City,  141  Pa.  St.  139,  21  Atl.  812,  yet  a  guest  cannot 
"-  trr  eKC<pt  upon  proiif  of  negligence  on  the  part  of  the  other 
>»r:r  :■■  a  col'.ision.  Here  the  driver  of  the  wagon,  in  which  the 
'■•'.'.  -ra-.  nding,  turned  out  of  the  down  track  of  a  passenger 
••  sji  .  i,nif>any  inti>  the  up  track,  directly  in  front  of  an  approach- 
'.'  4.'.  r.:nning  on  a  down  grade;  and  all  the  evidence  shows  that 
'  r  -   •,.  rman  did  all  he  could  to  stop  the  car  before  coming  into 

.  ■.  :,  but  without  success.  The  car  was  not  going  at  a  negU- 
;--.;  rate,  and  it  was  stopped  as  soon  as  possible.  There  was  no 
'    .T.  r  -i  any  excess  of  speed,  or  failure  on  the  part  of  those  in 

■-;.•  ■■■(  the  car  to  do  all  that  could  be  done  to  prevent  running 
1  wj~fin,  which  was  deliberately  driven  in  front  of  the  car. 
•    '  i  -  hari;ed." 

Ih-  ua-  a.  FaMY,  for  appellant. 

r-.Msit  B»eBi:R,  Hampton  L.  Carson  and  J.  Lkverinc  Jo-nf.s, 

-  .-pt..«. 

r'»  Ilkiam. — .\  careful   reading  of  the  testimony  in  this  case 

■■■  s.e*  t.ft  that  the  learned  judge  of  the  court  below  was  entirely 
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■  correct  in  directing  the  jury  to  find  a  verdict  for  th' 
His  reasons  are  clearly  expressed  in  the  opinion  on  th 
a  new  trial.  We  agree  that  there  was  no  evidence  of  n 
the  part  of  the  defendant.  The  car  was  moving  at  a  n 
of  speed,  and  there  was  no  negligence  in  its  managi 
wagon  in  which  the  plaintiff  was  riding  was  turned  to  en 
when  the  car  was  but  a  very  short  distance  away,  and, 
it  was  discovered,  everything  possible  was  done  to  stop  t 
testimony  does  not  disclose  any  want  of  care  on  the 
motorman.  It  is  beyond  all  question  that  the  wagon  wa 
gently  driven  on  the  track  in  front  of  an  approachin 
assignment  of  error  is  not  sustained. 
Judgment  affirmed. 

COLL  V.  EASTON  TRANSIT  CO 

Supreme  Court,  Pennsylvania,  April,  iSpy. 


ELECTRIC  CAR  RUNNING  OVER  PEDESTRIAN  WHO  I 
CROSSING  track:.— Where  a  witness  testified  that  be 
deceased  before  the  accident  about  eighty  or  ninety  feet  from  tl 
ron  pathway  between  the  tracks  and  the  edge  of  an  embankme 
Dal  ton,  V  ho  bad  been  riding  with  the  moiorman,  jump  froi 
run  forward  in  advance  of  it :  that  Ihc  speed  of  the  car  w. 
until  it  was  brought  to  a  sudden  stop,  and  the  deceased  w 
behind  the  car,  bis  legs  having  been  run  over  by  it,  and  D^ 
of  him,  the  jury  might  properly  infer  (hat  the  deceased,  findin 
position  of  danger  on  the  narrow  path,  attempted  to  reach  a 
by  crossing  the  track,  and  in  so  doing  be  tripped  and  fell,  an 
saw  him  fall  and  ran  to  his  assistance;  that  the  motorman 
or  should  have  seen  him,  when  he  was  eighty  feet  away,  anc 
attetnpted  Co  stop  the  car  at  once. 

EVIDENCE  — ^£.?  GESTAE.— Tr^limony  of  a  witness  thai  imn 
the  accident  and  before  the  injured  man  had  been  lifted  f 
Dalion  said  that  he  had  run  ahead  to  pull  the  man  of[  the 
not  have  time  to  do  it,  was  admissible,  as  part  of  the  ns  , 
Dal  ton  was  in  the  employ  of  Che  company  or  not. 

SAME  —  DECLARATION  OF  MOTORMAN.  —The  declarations 
man,  made  two  minutes  after  the  accidentand  while  he  and  ol 
of  the  company  were  in  charge  of  the  body  of  the  injured  man 
have  stopped  the  car  in  cime  buc  that  he  supposed  Dalton  wt 
the  man  .removed  from  the  track  before  the  car  reached  hir 
remote  from  Che  occurrence  to  be  admissible  as  pan  of  the  r« 

Appeal  from  judgment   of    nonsuit  of  Court  of  Cor 
Northampton  County,  in  action  for  death  of  plaintiff's  b 
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William  C.  Shipman  and  Hehry  S.  Cavanaugh,  for  appellant, 

W.  S.  &  M.  KiRKFATRicK  and  Russell  C.  Stewart,  for  appellee. 

Fell,  J. —  It  appeared  from  the  testimony  presented  by  the 
pbinttff  that,  at  the  time  of  the  accident,  the  defendant's  car  was 
running  after  dark  on  a  declining  grade,  on  a  road  which  passed 
along  the  top  of  an  embankment.  Between  the  tracks  of  the  rail- 
way and  the  edge  of  the  embankment  was  a  footpath,  covered  with 
cinders,  and  varying  in  width  from  four  to  six  feet.  At  the  outer 
edge  of  the  path  was  a  guard-rail  supported  by  posts.  The  roadbed 
was  in  an  unfinished  condition.  The  earth  which  had  been  thrown 
out  in  making  an  excavation  for  the  track  had  not  been  replaced, 
the  ties  were  exposed,  and  the  rails  projected  above  the  surface  of 
the  road.  The  plaintiff's  husband,  when  last  seen  before  the  accident, 
by  the  witness  called  at  the  trial,  was  on  the  footpath  eighty  or 
ninety  feet  from  the  car.  Dalton,  a  lineman  in  the  employ  of  the 
defendant  company,  who  had  been  riding  with  the  motorman  on  the 
front  platform  of  the  car,  was  seen  by  the  witness  to  jump  from 
the  car,  and  to  run  forward  in  advance  of  it.  The  speed  of  the  car 
was  not  checked  until  it  was  brought  to  a  sudden  stop.  The  person 
injured  was  then  found  behind  the  car,  his  legs  having  been  run 
over  by  it,  and  Dalton  had  hold  of  him. 

From  these  facts  it  may  be  inferred  that  the  deceased,  finding 
himself  in  a  position  of  danger  on  the  narrow  path,  and  fearing  that 
he  would  be  crushed  between  the  projecting  side  of  the  car  and  the 
guard-rail,  attempted  to  reach  a  place  of  safety  by  crossing  the  road, 
and,  in  doing  so,  he  tripped,  and  fell  across  the  track,  and  that 
Dalton  saw  him  fall,  and  ran  to  assist  him.  There  is  no  other 
explanation  of  Dalton's  conduct  in  jumping  from  the  car,  and  run- 
ning ahead,  in  connection  with  the  fact  that  he  had  hold  of  the  man 
immediately  after  his  legs  were  crushed.  If  Dalton  saw  the  man 
when  he  fell,  the  motorman,  who  was  standing  on  the  same  platform, 
and  whose  duty  it  was  to  look  ahead,  saw  him,  or  should  have  seen 
him,  when  he  was  eighty  feet  away,  and  he  should  have  attempted 
to  stop  the  car  at  once.  The  car  was  running  only  half  as  fast  as 
Dalton  ran,  and  its  speed  was  not  checked  until  it  had  run  eighty 
feet.  Whether  these  inferences  could  properly  be  drawn  was  a 
question  for  the  jury.  The  judge  could  not  say,  as  matter  of  law, 
that  they  were  without  foundation  on  the  facts  testified  to,  and  it 
was  error  to  enter  a  nonsuit. 

As  the  case  goes  back  for  trial,  it  is  important  that  the  remaining 
assignments  should  be  considered.  A  witness  had  testified  that 
immediately  after  the  accident,  and  before  the  man  injured  had 
been  lifted  from  the  tracks,  Dalton,  the  lineman,  said  that  he  had 
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run  ahead  to  puli  him  off  the  track,  and  did  not  have  time  to  do  it. 
This  testimony,  on  motion,  was  struck  out;  and  an  offer  to  prove 
that  the  motorman,  within  two  minutes  of  the  occurrence  of  the 
accident,  and  while  he  and  other  employees  of  the  company  were 
in  charge  of  the  body  of  the  injured  person,  had  said  that  he  could 
have  stopped  the  car  in  time,  but  that  he  supposed  that  Dalton 
would  have  had  the  man  removed  from  the  track  before  the  car 
reached  him,  was  rejected. 

The  testimony  relating  to  Dalton's  statement  appears  to  have 
been  struck  out  for  the  reason  that  he  was  not  employed  in  the 
operation  of  running  the  cars,  and  that  relating  to  the  statement  of 
the  motorman  to  have  been  rejected  for  the  reason  that  it  was  too 
remote  from  the  occurrence  to  be  admissible  as  part  of  the  res 
gesta.  Neither  ground  was  well  taken.  To  make  his  declaration 
admissible  as  part  of  the  res  gesla,  it  was  not  necessary  that  Dalton 
should  have  been  in  the  employ  of  the  company  for  the  purpose  of 
running  its  cars,  or  for  any  purpose.  His  acts  were  a  part  of  the 
occurrence,  and  they  could  have  been  proved  if  done  by  an  entire 
stranger.  His  declarations  made  at  the  time  explained  the  nature  of 
his  acts  and  the  acts  of  others,  which,  together,  made  upon  the  whole 
occurrence  under  investigation.  The  declaration  of  the  motorman, 
of  which  proof  was  offered,  was  separated  in  time  two  minutes  only 
from  the  infliction  of  the  injuries.  It  emanated  from  the  act.  It 
was  unconsciously  associated  with,  and  stood  in  immediate  causal 
relation  to  it.  The  occurrence  had  not  yet  ended.  He  was  not 
speaking  as  the  narrator  of  a  past  event,  but  as  a  participant  in  an 
uncompleted  one.  Both  of  these  declarations  clearly  come  within 
the  comprehensive  definition  given  in  Whart.  Ev.,  sec.  262:  "  The 
res  gesta  may,  therefore,  be  defined  as  those  circumstances  which 
are  the  undesigned  incidents  of  a  particular  litigated  act,  and  which 
are  admissible  when  illustrative  of  such  act.  These  incidents  may  be 
separated  from  the  act  by  a  lapse  of  time  more  or  less  appreciable. 
They  may  consist  of  speeches  of  any  one  concerned,  whether  partici- 
pant or  bystander.  They  may  comprise  things  left  undone,  as  well 
as  things  done.  Their  sole  distinguishing  feature  is  that  they 
should  be  necessary  incidents  of  the  litigated  act;  necessary  in  this 
sense,  that  they  are  part  of  the  immediate  preparations  for  or 
emanations  of  such  act,  and  are  not  promoted  by  the  calculated 
policy  of  the  actors." 

As  the  plaintiff  was  allowed  to  show  the  actual  physical  condition 
of  the  road  at  the  time  of  the  accident,  she  was  not  injured  by  the 
exclusion  of  the  testimony  referred  to  in  the  fourth  and  fifth  assign* 
ments;  and,  as  the  pleadings  stood  at  the  time  of  the  trial,  it  is 
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<loubtful  whether  the  testimony  was  admissible.  The  first,  second 
and  third  assignments  are  sustained,  and  the  judgment  is  reversed, 
with  i.  procedendo. 

FOLK  V.  SCHAEFFER  et  AL. 

Supreme  Court,  Pennyylvania,  April,  iSgj. 


DECLARATION  OF  PARTNER  BINDING  FIRM.— The  declaration  of  a 
partner  of  a  firm  being  sued  for  personal  injuries  that  the  plainti£F  ought 
to  be  paid  ;  that  he  had  always  been  willing  to  pay,  but  that  the  other  mem- 
bers of  the  firm  did  not  agree  with  him  and  that  he  preferred  to  pay  the 
plaintiff  rather  than  that  the  money  should  go  to  the  lawyers,  was  errone- 
ously admitted,  where  it  did  not  appear  that  he  had  any  personal  knowledge 
of  the  accident  or  of  the  circumstances  under  which  it  happened. 

Appeal  from  judgment.  Court  of  Common  Pleas,  Berks  County, 
in  favor  of  plaintiff. 

D.  Nicholas  Schaeffer  and  Cyrus  G.  Derr,  for  appellants. 

JoHK  H,  RoTHERMEL,  H.  P.  Keiser  and  J.  H.  Jacobs,  for 
appellee. 

Fell,  J.  —  The  plaintiff  was  injured  while  assisting  his  fellow- 
workmen  in  placing  a  hood  on  the  top  of  an  iron  smokestack.  The 
direct  cause  of  the  accident  was  the  slipping  of  a  knot  in  one  of  the 
guy  ropes  which  held  a  derrick  in  place.  The  knot  had  been  tied  by 
one  of  the  defendants  —  Merkel.  The  action  was  against  Schaeffer, 
Merkel  and  Betolette,  copartners  trading  as  Schaeffer,  Merkel  &  Co. 
At  the  time  of  the  accident,  the  work  was  in  charge  of  the 
plaintiff.  None  of  the  defendants  were  present,  and  none  of  them 
-except  Merkel  had  seen  the  appliance  used,  or  had  any  connection 
with  the  work.  At  the  trial  an  offer  was  made  to  prove  by  a  witness 
that  after  the  accident  Schaeffer  had  said  that  the  plaintiff  ought  to 
be  paid;  that  he  had  always  been  willing  to  pay  him;  that  the 
other  members  of  the  firm  did  not  agree  with  him  ;  and  that 
he  preferred  to  pay  the  plaintiff,  rather  than  that  the  money 
shotild  go  to  the  lawyers  who  had  brought  the  action.  Under 
objection,  this  witness  testified  that  two  years  after  the  accident, 
Schaeffer  had  made  to  him  a  statement  substantially  the  same  as  that 
set  out  in  the  offer.  It  does  not  appear  that  Schaeffer  had  any  per- 
sonal knowledge  of  the  accident,  or  of  the  circumstances  under 
which  it  happened.  He  made  no  admission  of  a  fact  from  which 
negligence  could  be  inferred,  and  no  acknowledgment  of  a  liability 
recognized  by  the  firm.  At  the  most,  he  but  expressed  his  individual 
Vol.  II  — 5 
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opinion  that  the  plaintiff  should  be  paid,  and  a  willingness  on  his 
part,  not  acquiesced  in  by  his  partners,  that  the  firm  should  pay- 
something  to  avoid  litigation.  His  opinion  as  to  the  legal  liability 
of  his  firm,  and  his  expression  of  a  willingness  to  pay  something  in 
compromise  of  pending  litigation,  neither  imposed  a  liability  nor 
tended  to  establish  facts  from  which  it  would  arise.  This  testimony 
was  doubtless  prejudicial  to  the  defendant,  and  the  error  in  admit- 
ting it  was  not  cured  by  limiting  its  effect  to  the  party  who  made  the 
statement.  As  the  action  was  against  the  firm,  there  could  practi- 
cally be  no  such  limitation.  The  case  could  not  have  been  properly 
withdrawn  from  the  jury,  and  it  was  carefully  submitted  by  the 
learned  trial  judge.  The  first,  second  and  third  assignments  of  error 
are  overruled,  and  for  the  reason  stated  the  fourth  and  fifth  assign- 
ments are  sustained. 
The  judgment  is  reversed,  with  a  venire  facias  de  ntmo. 


REILLY  V.  SHANNON  ET  AL. 

Supreme  Court,  Pennsylvania,  April,  iSpy. 


WORKMAN  INJURED  IN  SHAFT  BY  ELEVATOR  IN  LESSEE'S  BUILD- 
ING.—  Wbere  the  employee  of  a  Contractor  engaged  in  repairing  a  dam- 
aged building  was  injured  while  working  in  the  elevator  shaft  bj  the 
moving  of  the  elevator  that  was  used  by  the  defendants  wbo  were  lessees 
of  the  building,  bat  the  elevator  was  not  completed  and  had  not  been 
turned  over  lo  them,  they  were  not  liable  in  the  absence  of  proof  that  they 
or  any  one  in  their  employ  had  Etaned  the  elevator. 

Appeal  from  judgment.  Court  of  Common  Pleas,  Philadelphia 
County,  in  favor  of  defendant. 

J.  Washington  Logue  and  Francis  H.  Garrett,  for  appellant. 

Richard  P.  White,  for  appellees. 

McCoLLUM,  J. —  The  defendants  were  lessees  of  the  building  in 
which  the  plaintiff  was  injured,  and  Henry  C.  Lea  was  the  owner 
and  lessor  of  it.  Some  time  previous  to  the  occurrence  in  question, 
the  building  was  damaged  by  fire,  and  at  the  time  of  the  accident 
the  work  of  repairing  it  was  in  progress.  It  appears  that  the  work 
was  being  done  under  a  contract,  and  that  William  McPherson,  Jr., 
was  the  contractor.  The  evidence  does  not  show  when  the  lease  was 
made,  who  was  the  other  party  to  the  contract  for  repairs,  or 
that  the  defendants  were  in  possession  of  the  building  before  the 
fire.  It  is  clear,  however,  that  such  use  as  the  defendants  had  of 
the  building  at  the  time  of  the  accident  was  permissive  only.     They 
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were  allowed  to  bring  into  the  building,  and,  by  means  of  the  eleva- 
tor, carry,  some  of  their  goods  to  upper  floors.  The  elevator  was 
not  turned  over  to  them.  It  was  unfinished,  and  still  in  charge  of 
the  men  who  put  it  in.  These  were  not  employees  of  the  defend- 
ants, or  subject  to  their  orders.  The  plaintiff  was  an  employee  of 
McPherson,  whose  foreman  directed  him  to  do  the  work  in  which 
he  was  engaged  when  he  received  his  injury.  The  defendants  had 
no  supervision  of  this  work  or  control  of  the  person  performing  it. 
They  had  no  connection  with  the  alleged  cause  of  the  accident.  It 
was  not  shown  that  they,  or  any  one  in  their  service,  started  the 
elevator  while  the  plaintiff  was  in  the  shaft.  McPherson's  foreman 
testified  that  when  he  went  to  work  in  the  building  "  it  wasn't  occu- 
pied at  all,"  but  the  defendants  had  some  stock  m  it  at  the  time  of 
the  accident.  The  evidence  submitted  by  the  plaintiff  clearly  shows 
that  the  repairs  and  improvements  contracted  for,  and  necessary  to 
fit  the  building  for  the  possession  and  use  of  the  defendants  in  car- 
rying on  their  business,  were  not  completed  on  the  28th  of  August. 
The  carpenters,  painters,  plumbers  and  elevator  men  were  then  at 
work  there.  All  the  work  then  in  progress  was  being  done  under 
contract.  The  defendants  did  not  supervise  or  direct  the  perform- 
ance of  any  portion  of  it.  The  injury  the  plaintiff  received  may 
have  resulted  from  his  want  of  ordinary  care  in  the  performance  of 
the  work  he  was  directed  to  do,  from  the  negligent  act  of  a  fellow- 
workman,  or  from  some  omission  of  the  duty  on  the  part  of  his 
employer;  but  his  evidence  is  insufficient  to  charge  the  defendant 
with  any  negligence  in  connection  with  the  accident. 
Judgment  affirmed. 

LAIB  V.   PENNSYLVANIA   RAILROAD  COMPANY. 

Supreme  Court,  Pennsylvania,  April,  i8gj. 


KILLED  BY  TRAIN  WHILE  ATTEMPTING  TO  DRIVE  ACROSS  TRACKS 
ATCROSSING.  —  Acase  was  properljr  lefitolhe  jury  where  it  was  shown 
that  before  the  deceased  atlempted  to  drive  across  the  tracks  he  stopped  his 
horse  at  the  first  track  and  then  started  across  and  was  struck  while  on  the 
fonrlh  track  by  a  train  traveling  at  the  rate  of  from  Ihirly-eight  to  fifty 
miles  an  honr  and  that  «t  the  time   there  was  a  severe  rain  storm  prevait- 

was  blown, 
\   rung   and 

.  The  court  cited  Gray  v.  Railroad      34  Atl.  B56 ;  Roberts  v.   Canal  Co.  177 
.  17a  Pa.  St.  363,  33  Atl.  6g7:  Phil-      Pa.  St.  183,  35  Atl.  723. 
:tv.  Railroad   Co..   175  Pa.   St.  570, 
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Appeal  from  judgment  of  Court  of  Common  Pleas,  Philadelphia 
County,  in  favor  of  plaintiff. 

George  Tucker  Bispham,  for  appellant. 

P.  F,  RoTHERMEL,  JR.,  for  appcllec. 

In  the  cases  in  which  the  rule  contended  for  by  the  appellant  was 
enforced,  it  was  clear  that  the  only  inference  from  the  uncontested 
facts  was  that  the  person  injured  or  killed  did  not  Stop,  look  and 
listen,  or,  if  he  did,  he  must  have  seen  or  heard  the  train  which 
struck  him,  the  moment  he  walked  or  drove  upon  the  track.  If  it 
is  clear  that  this  is  the  only  inference  which  can  be  drawn  from  the 
evidence  in  the  case  before  us,  the  defendant's  fourth  point  should 
have  been  affirmed.  There  were  four  tracks  at  the  crossing  on 
which  Laib  was  killed.  These  tracks  crossed  a  public  highway,  on 
which  there  was  a  great  amount  of  travel.  Hundreds,  if  not  thou- 
sands, of  people  passed  over  it  daily.  There  were  no  gates  at  the 
crossing,  and  there  was  no  electric  bell  there  to  give  notice  of 
approaching  trains.  Near  sunset  on  the  loth  of  September,  1894, 
Laib  approached  the  crossing  from  the  north  side  of  the  railroad. 
'■  A  short  time  before  he  arrived,  a  severe  storm  arose.  It  became 
almost  as  dark  as  night,  and  the  rain  descended  in  torrents."  Three 
disinterested  witnesses  testified  that  he  stopped  with  his  horse's  head 
a  few  feet  from  the  first  track,  then  started  across,  and  was  struck 
by  a  train  on  the  fourth  track,  which  train  was  moving  at  the  rate 
of  about  fifty  miles  an  hour.  They  also  testified  that  no  bell  was 
rung  or  whistle  blown,  and  as  he  started  across  the  tracks  they 
looked  in  the  direction  from  which  the  train  came,  and  that  it  was 
not  visible  then,  because  of  the  rain  and  darkness.  They  testified 
further  that  there  was  no  watchman  at  the  crossing  at  the  time  of, 
or  immediately  before,  the  accident.  This  testimony  was  contra- 
dicted by  the  defendant's  witnesses.  The  engineer  testified  that  the 
train  was  running  at  the  rate  of  from  thirty-eight  to  forty  miles  an 
hour,  although  he  had  previously  testified  before  the  coroner  that  it 
was  running  at  the  rate  of  about  fifty  miles  an  hour.  He  also  testified 
that  the  bell  was  rung  and  that  there  was  a  headlight  on  the  engine. 
The  watchman  testified  that  he  was  at  the  crossing  when  Laib 
approached  it,  and  that  he  waived  his  lamp,  and  called  to  him  to 
"  Look  out  for  the  fast  train."  He  also  testified  that  he  saw  the 
headlight  and  heard  the  bell  ring.  Their  testimony  was  supported  to 
some  extent  by  the  testimony  of  other  witnesses  for  the  defendant. 
It  was  conceded  by  the  engineer  and  the  defendant  that  the  whistle 
was  not  blown.  It  is  obvious  from  the  undisputed  testimony  that 
the  conditions  created  by  the  storm  were  not  favorable  to  a  view  of 
the  tracks  for  any  considerable  distance  from  the  crossing,  and  that 
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they  naturally  impaired  the  ability  to  hear  the  signals  which  ordi- 
narily give  notice  of  an  approaching  train.  If  these  conditions 
required  of  Laib  a  higher  degree  of  care  in  the  performance  of  his 
duty  to  stop,  look  and  listen,  Lhey  also  required  the  defendant  to 
exercise  care,  commensurate  with  the  danger,  to  render  the  crossing 
reasonably  safe  under  the  circumstances.  In  Childs  v.  Railroad  Co., 
150  Pa,  St.  73,  24  Atl.  341,  we  held  that;  "  The  greater  the  speed, 
the  greater  the  degree  of  care  required  in  giving  warning  when 
approaching  a  road  crossing  at  grade."  In  this  case  the  speed  of 
the  train  and  the  conditions  referred  to  independent  of  the  conflict- 
ing testimony  in  relation  to  the  ringing  of  the  bell,  fairly  raised  the 
questions  submitted  to  the  jury  in  Child's  Case.  In  Haverstick  v. 
Railroad  Co.,  171  Pa.  St.  101.  32  Atl.  iiiS,  it  was  held  that  the  pre- 
sumption that  the  trainmen  performed  their  duty  when  a  train 
approached  a  grade  crossing,  might  be  rebutted  by  the  testimony  of 
a  single  witness  for  the  plaintiff,  that  no  whistle  was  sounded  or 
bell  rung. 

Judgment  affirmed. 

Opinion  by  McCollum,  J. 


LAWALL  V.  GROMAN. 

Supreme  Court,  Petinsyfvania,  April,  r8p7. 


ATTORNEY  AND  CLIENT  — NEGLIGENCE  IN  SEARCHING  RECORD — 
An  atiorney  acting  for  a  borrower  in  the  matter  of  a  mortgage  Is  liable  for 
negligence  in  failing  lo  discover  liens  on  the  property  on  which  the  security 
was  10  be  given  where  the  lender  told  the  attorney  to  search  the  records  and 
he  said  he  would,  though  the  atiorney  is  to  leceive  compensation  from  the 
borrower  only. 

MISFEASANCE.  — One  who  undertakes  lo  do  a  certain  thing  lor  another,  even 
without  reward,  is  responsible  for  performing  it  without  exercising  ordinary 
and  reasonable  skill  and  care. 

DAMAGES.—  The  mortgagee  was  entitled  to  the  security  as  a  first  lien  and  the 
attorney  was  liable  (or  the  difference  in  value  between  that  and  what  she 
got.  although  it  was  not  shown  that  any  actual  damage  had  been  suffered. 

Appeal  from  judgment  of  nonsuit  of  Court  of  Common  Pleas, 
Lehigh  County,  in  action  by  Marion  Lawall  against  Clinton  A. 
Groman,  for  negligence  in  failing  to  discover  a  prior  lien  on  prop- 
erty on  which  the  plaintiff,  loaned  money  on  a  mortgage. 

William  H.  Glace  and  James  S   Biery,  for  appellant. 

Milton  C   Henninger  and  Marcus  C.  L.  Kline,  for  appellee. 
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In  matters  of  the  present  kind,  it  is  not  uncommon,  in  many 
places,  including  some,  at  least,  of  the  counties  of  this  State,  for  the 
same  counsel  to  represent  both  borrower  and  lender,  upon  mort- 
gage or  similar  security,  although  the  former  only  is  expected  to  pay 
the  fees. 

In  the  present  case  it  is  undeniable  that  the  defendant  was  acting 
for  Roberts,  the  borrower,  from  whom  he  received  his  compensation, 
and  to  whom  alone  upon  the  manifest  understanding  of  all  parties 
he  was  to  look  for  it.  But  that  fact  does  not  of  itself  prevent  the 
relation  of  attorney  and  client  between  plaintiff  and  defendant,  if 
such  was  the  mutual  understanding.  There  was  no  evidence  of  cus- 
tom in  that  respect  and  the  court  beiow  might  not  be  able  to  say,  as 
matter  of  law  —  certainly  we  cannot  —  that  such  was,  in  fact,  the  cus- 
tom. But,  outside  of  the  existence  of  any  general  rule,  there  was 
evidence  from  which  the  jury  might  have  inferred  that  such  was  the 
understanding  of  these  parties  in  this  particular  case.  The  defend- 
ant  unquestionably  acted  to  some  extent  for  and  in  behalf  of  the 
plaintiff.  After  the  money  was  paid  over,  he  kept  the  mortgage, 
which  was  then  the  property  of  the  plaintiff,  and  he  put  it  on  record. 
In  so  doing  he  was  clearly  acting  for'  plaintiff,  and,  tf  he  had  negli- 
gently delayed  recording  it  until  a  subsequent  judgment  or  other 
incumbrance  slipped  in  ahead  of  it,  there  can  be  no  question  that 
he  would  have  been  liable  for  the  negligent  performance  even  of  a 
duty  voluntarily  assumed.  But  there  was  evidence  that  he  did  more 
for  plaintiff  than  put  the  mortgage  on  record.  Lawall  testified  that 
he  told  defendant  "to  search  the  title  and  the  records  in  reference 
to  liens,"  and  that  "  he  said  he  woald,"  and  more  to  the  same  effect. 
The  presumption  is  that  this  was  done  in  behalf  of  plaintiff.  To 
Roberts,  the  borrower,  the  priority  of  other  incumbrances  was  of  no 
concern,  with  regard  to  this  loan,  extept  as  bearing  on  plamtiff's 
willingness  to  advance  the  money;  but  to  plaintiff  it  was  a  material 
fact,  as  part  of  the  inducement  or  consideration  for  risking  the 
investment.  We  are  of  opinion,  therefore,  that  there  was  sufficient 
evidence  to  submit  to  the  jury  on  the  existence  of  the  relation  of 
attorney  and  client  in  the  case. 

But  the  nonsuit  was  also  erroneous  for  another  reason.  Inde- 
pendent of  the  relation  of  attorney  and  client,  there  was  evidence, 
already  noticed,  that  defendant  undertook  certain  duties  for  the 
plaintiff.  The  learned  judge  rightly  says  that  collusion  or  fraud 
could  not  be  found,  on  the  evidence  in  the  case,  but  this  does  not 
exclude  liability  arising  from  negligence.  The  principle  settled  in 
Coggs  ;',  Bernard,  i  Smith's  Leading  Cases,  369(1),  that  one  who 
I.  For  a  full  report  of  Coggs  v.  Bernard,  Ece  1  Am.  Neg.  Cas.  946. 
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undertakes  to  do,  even  without  reward,  is  responsible  for  misfeasance, 
though  not  for  nonfeasance,  has  been  generally  adopted.  If,  there- 
fore, defendant,  knowing  that  plaintiff  was  relying  on  him,  in  his 
professional  capacity,  to  see  that  her  mortgage  was  the  first  lien, 
although  Roberts  was  to  pay  the  fees,  undertook  to  perform  that 
duty,  he  was  bound  to  do  it  with  ordinary  and  reasonable  skill  and 
care  in  his  profession,  and  would  be  liable  for  negligence  in  that 
respect. 

The  argument  for  the  third  ground  of  nonsuit,  that  it  has  not  yet 
been  shown  that  plaintiff  has  suffered  any  damage,  would  not  be 
without  force,  if  the  question  were  new,  inasmuch  as  she  took  the 
mortgage  as  security  only,  and  the  mortgagor,  when  called  upon, 
may  pay  the  debt,  or,  the  mortgage  being  sued  out,  the  property 
may  bring  enough  to  cover  it.  But  the  law  is  settled  the  other  way. 
Plaintiff  is  entitled  to  the  security  she  contracted  for,  and  may 
recover  the  difference  in  value  between  that  and  what  she  actually 
got.  The  cause  of  action  is  the  breach  of  duty,  not  the  damages, 
which  are  only  an  incident.  Miller  v.  Wilson,  24  Pa.  St.  114;  Moore 
V.  Juvenal,  92  Pa.  St.  484;  Lilly  v   Boyd,  73  Ga.  83. 

Judgment  reversed  and  procedendo  awarded.  Opinion  by 
Mitchell,  J. 


CITY  OF  PAWTUCKET  v.  BRAY  ET  al. 

Supreme  Court,  Rhode  Island,  April,  iSgj. 


MUNICIPAL  CORPORATIONS— FALLING  INTO  OPENING  IN  SIDE- 
WALK—NUISANCE—OWNER OF  BUILDING  LIABLE.  -  Where  a 
verdict  was  rendered  against  a  city  for  injuries  sustained  by  a  person  fallil]g 
into  an  elevator  well  in  the  sidewalk  and  the  owner  of  the  building  was  noti- 
fied by  the  city  to  appear  and  defend  the  action  and  failed  to  do  so.  the  city 
may  recover  from  the  owner  the  amount  paid  where  his  negligeace  was  the 
caoM  of  the  injuries,  though  the  opening  in  the  sidewalk  was  not  of  itself 
a  nuisance. 

Action  by  the  city  of  Pawtucket  for  reimbursement  of  amount  of 
judgment  paid  by  the  city 

Jaues  L.  Jenks,  for  plaintiff. 

AxNOLD  Green,  for  defendants. 

The  defendants  are  the  proprietors  of  a  store  on  Main  street  in 
the  city  of  Pawtucket,  from  the  cellar  of  which  they  operate  a  freight 
elevator  to  the  sidewalk  in  front  of  the  store  The  elevator  well  is 
covered  by  an  iron  grating,  opening  from  the  center  in  two  parts  on 
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hinges  at  tlie  sides,  at  right  angles  from  the  front  of  the  building- 
On  the  26th  of  November,  1889,  while  they  were  using  the  elevator, 
Mrs  Julia  Major,  who  was  passing  along  the  sidewalk,  about  dusk, 
stepped  sidewise,  fell  into  the  opening  and  was  injured.  She  brought 
a  suit  against  the  city  of  Pawtucket,  and  the  defendants  were  noti- 
fied to  appear  and  defend  it,  as  the  city  would  look  to  them  for  any 
judgment  which  might  be  recovered.  The  case  was  tried.  The 
defendants  did  not  appear,  and  judgment  was  obtained  against  the 
city  for  the  sum  of  $3,400.  which  has  been  paid.  This  suit  is  for 
reimbursement  by  reason  of  the  ultimate  liability  of  the  defendants. 
The  right  to  reimbursement  is  recognized  in  Bennet  v  Fifield.  13 
R.  I.  139,  where  the  court  say  that,  if  the  town  is  forced  to  pay  for 
the  injury,  it  will  have  an  action  over  against  the  party  who  placed 
the  obstruction  in  the  highway.  See  also  Hill  v.  Bain,  15  R.  I.  75, 
33  Atl  44;  Washington  Gaslight  Co.  v.  District  of  Columbia,  161 
U.  S.  316,  16  Sup.  Ct.  564.  We  do  not  understand  the  dtfiiudants 
to  deny  that  this  rule  is  established  by  the  decided  weight  of 
authority,  but  they  claim  that  under  the  decision  of  this  court  \a 
Adams  v.  Fletcher,  17  R.  I  137,  20  Atl.  26^,  that  an  opening  in 
the  sidewalk  is  not  of  itself  a  nuisance,  and  that  the  court  must  find 
that  the  defendants  were  negligent  in  the  use  of  it.  We  agree  with 
the  decision  in  that  case  that  an  opening  in  the  sidewalk,  if  properly 
constructed,  is  not  a  nuisance;  and  in  that  case,  as  well  as  in  this,  so 
far  as  appears,  such  was  the  fact.  In  that  case  there  was  no  negli- 
gence on  the  defendant's  part.  The  negligence  was  that  of  the  ten- 
ant of  the  building  or  of  those  serving  him  with  coal.  But  in  the 
present  case,  the  injury  was  caused  by  the  negligence  of  the  servants 
of  these  defendants,  and  we  see  nothing  in  Adams  v.  Fletcher 
which  excuses  them.  The  party  injured  could  have  sued  originally 
cither  these  defendants  for  their  negligence,  or  the  city  of  Paw- 
tucket, or  both.  Bennett  v.  Fifield,  13  R.  I.  139.  Having  sued  the 
city,  it  has  its  action  over  against  the  party  primarily  responsible  for 
the  injury,  by  reason  of  negligence  in  the  use  of  an  opening,  not  in 
itself  a  nuisance.  This  being  so,  we  thmk  it  follows  from  the  cases 
cited  above,  that  the  defendants,  who  were  duly  notified  to  defend 
the  original  suit,  are  bound  by  the  judgment  in  that  suit.  In  this 
case  the  plaintiff  has  also  introduced  evidence  to  show  that  the  proxi- 
mate and  sole  cause  of  the  injury  was  the  negligence  of  the  defend- 
ants' servants.  They  had  been  notified  that  the  opening  was  dan- 
gerous, and  that  it  should  be  protected.  One  of  the  defendants 
testified  that  it  was  customary  to  protect  it  by  a  board  in  front  when 
the  doors  were  open,  the  doors  themselves  being  a  sufficient  pro- 
tection for  the  sides,  where  they  stood   up  nearly  perpendicular. 
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The  precaution  of  putting  up  the  board  was  omitted  on  the  occasion 
of  this  accident.  The  only  precaution  taken  was  that  the  two  men 
shouted  "  Elevator,"  as  they  came  up  on  it.  At  the  time  of 
day  —  about  five  o'clock  in  the  afternoon,  in  November  —  this  can 
hardly  be  called  a  precaution,  especially  to  a  woman  like  Mrs. 
Major,  who  was  deaf.  This  testimony  is  properly  introduced  to  show 
that  the  negligence  of  the  defendants  was  the  proximate  cause  of 
the  injury,  and  so  that  there  is  a  right  of  recovery  over  in  this  case. 
The  case  of  Central  Baptist  Church  and  Society  v.  Manchester,  17  R. 
I.  49J,  23  Atl.  30,  cited  by  the  defendants,  does  not  apply.  The 
defendants  are  liable  in  this  action,  and  plaintiff  is  entitled  to  judg- 
ment for  the  amount  claimed. 
Opinion  by  Stiness,  J. 

SHERMAN,   SHREVEPORT    &   SOUTHWESTERN 
RAILWAY  COMPANY  V.  PAYNE 

Court  of  Civil  Appeals,  Texas,  March,  iSpj. 


EMPLOYEE  INJURED  WHILE  LOADING  TIES  —  NEGLIGENCE  OF 
FOREMAN.  —  Where  pUinliS,  an  employee  of  defendant  company,  while 
working  wich  other  employees  in  loading  tiea  on  cars,  was  injured  by  the 
fall  of  a  tie,  due  lo  neglect  of  foreman  to  wait  for  signal,  there  was  no  evi- 
dence of  contributory  negligence  on  his  part,  but  the  injury  was  due  to 
negligence  of  foreman,  and  judgment  for  plaintiff  affirmed. 

Appeal  from  judgment  for  plaintiff  rendered  in  the  District 
Court,  Hopkins  County.     The  opinion  states  the  facts. 

Craddock  &  LooNEV,  for  appellant. 

C.  O.  James  and  B.  F.  Crosby,  for  appellee. 

Stephens,  J.  (Statement  and  conclusions  of  fact.)  —  This 
appeal  is  from  a  verdict  and  judgment  for  damages  in  the  sum  of 
$1,500,  on  account  of  personal  injuries  received  by  appellee  on  the 
a4th  day  of  October,  1895,  while  engaged  as  a  section  hand  of 
appellant,  in  loading  on  its  cars  large  switch  ties  or  headlocks,  which 
were  hewn  timbers  of  such  weight  as  required  two  crews  of  section- 
men  to  load  them.  The  two  crews  so  engaged  in  this  instance  were 
known  as  the  "  Sulphur  Springs  Crew  "  and  the  "  Como  Crew,"  both 
working  under  the  direction  of  one  Lavalle,  foreman  of  the  Sulphur 
crew,  which,  besides  the  foreman,  was  composed  of  five  negro  sec- 
tion-hands; F.  M.  Wilson,  foreman,  with  six  section- hands,  two  of 
whom  were  negroes  —  appellee  being  one  of  the  other  four  —  com- 
posed the  Como  crew.    There  was  little  or  no  conflict  in  the  evidence. 
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appellee  testifying,  in  substance:  "  That  he  and  other  Como  section- 
hands  were  at  the  west  end  of  the  tie,  and  the  Sulphur  Springs  crew 
were  at  the  east  end,  and  that  in  loading  ties,  the  following  order 
and  general  custom  was  observed:  One  of  the  section-hands  would 
say,  '  All  right,'  and  the  hands  would  pick  a  tie  up.  He  would  then 
say, '  Breast  high.'  It  would  be  raised  breast  high.  Then  he  would 
say,  '  Heigh  ho,  heave,'  and  the  tie  would  be  thrown  into  the  car. 
That,  having  been  engaged  in  taking  standards  off  the  side  of  the 
car,  he  did  not  take  hold  of  the  tie  in  question  until  it  was  breast 
high,  and  that,  when  the  tie  was  raised  head  high.  Foreman  Lavalle, 
who  was  standing  ten  or  twelve  feet  from  the  crew,  cursed  his  hands 

and  said,  '  You  G d s b !  pick  it  up  and  throw  it 

on ! !  and  they  threw  their  end  without  giving  us  any  notice,  and  the 
tie  kind  of  turned  and  slipped,  and  caught  my  head  between  it  and 
the  cuff  on  the  car,"  which  was  of  iron,  and  placed  on  the  side  of 
the  car  to  put  a  standard  in.  He  further  testified  that  George 
Sanders,  a  negro,  was  doing  the  calling,  and  that  both  crews  were 
following  the  calls  of  Sanders,  and  that  Lavalle  heard  Sanders  giv- 
ing the  orders,  and  that  they  always  loaded  that  way,  one  of  the 
hands  doing  the  calling.  He  further  testified  as  to  the  extent  of  his 
injuries,  showing  that  he  suffered  pain  for  about  six  months,  and 
tending  to  show  that  permanent  internal  injuries  had  been  received, 
though  the  evidence  upon  this  point  was  by  no  means  satisfactory. 

The  evidence  warrants  the  following  conclusions  of  fact:  i.  The 
accident  was  due  to  the  negligence  of  Lavalle,  the  foreman,  who 
was  admittedly  the  vice-principal  of  appellant,  in  prematurely  giving 
the  order  quoted  above  in  advance  of  the  regular  and  customary 
signal,  thereby  provoking  unexpected  action  on  the  part  of  the 
Sulphur  Springs  crew,  which  prevented  that  unity  of  action  on  the 
part  of  both  crews  which  was  necessary  to  the  successful  throwing 
of  the  tie.  2.  If  not  due  exclusively  to  his  negligence,  it  was  due 
to  the  concurrent  negligence  of  said  foreman  and  the  Sulphur  Springs 
crew.  3.  The  evidence  did  not  tend  to  show  that  the  accident  was 
due  to  any  other  cause.  4.  There  was  no  evidence  of  contributory 
negligence  on  the  part  of  appellee.  5.  There  was  evidence,  though 
of  an  unsatisfactory  character,  that  appellee  received,  nut  only  pain- 
ful, but  permanent,  injuries. 

Conclusions  of  law. — As  the  above  conclusions  of  fact  are  sup- 
ported, not  only  by  the  evidence,  but  also  by  the  pleadings,  the 
motion  in  arrest  of  judgment  was  properly  overruled;  and  the  first 
assignment  of  error,  complaining  of  that  action,  must  also  be 
overruled. 

If  the  charge  of  the  court  was  subject  to  criticism,  it  was  because 
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it  was  more  favorable  to  appellant  than  it  had  any  right  to  ask  or 
eipect,  nearly  every  instruction  requested  by  it  having  been  given. 
If  the  court  erred  in  qualifying  the  seventh  special  charge  requested 
by  appellant,  the  error  would  not  be  reversible,  because,  as  requested, 
the  charge  was  erroneous,  and  the  qualification  added  was  but  a 
repetition  of  a  special  charge  already  given  at  its  instance.  Besides, 
as  the  evidence  admitted  of  no  other  reasonable  interpretation  than 
that  of  liability  on  the  part  of  appellant,  all  the  assignments  of  error 
complaining  of  the  court's  action  in  giving  and  refusing  charges  are 
overruled,  as  are  also  those  complaining  of  the  verdict  upon  the 
question  of  liability. 

We  are  thus  brought  to  the  thirteenth  and  last  assignment,  which 
challenges  the  sufficiency  of  the  evidence  to  sustain  the  amount  of 
the  verdict.  But  as  appellant's  brief  fails  to  contain  a  statement, 
either  under  this  assignment  or  in  the  general  statement  of  the 
material  facts,  of  the  testimony  bearing  upon  this  issue,  we  could, 
and  perhaps  should,  decline  to  consider  the  assignment.  However, 
appellee's  brief  contains  such  statement,  and  we  have  given  it  care- 
ful consideration,  and  have  finally  reached  the  conclusion,  though 
not  without  considerable  hesitation,  that  we  would  not  be  warranted 
in  disturbing  the  verdict  on  the  ground  of  excess.  Railway  Co.  ;'. 
Davidson,  3  Tex.  Civ.  App.  541,  zi  S.  W,  Rep.  68. 

The  judgment  is  therefore  affirmed. 

FORT  WORTH  TRANSFER  OOMPANY  V.  ISAACS. 

Court  of  Civil  Appeals,  Texas,  March,  iSgj. 


TRUNK  STOLEN  FROM  STATION  PLATFORM.— Where  plalntirs  trunk 
was  stolen  from  a  station  platform,  the  trunk  having  been  placed  ifaere 
with  other  baggage  by  defendant  company,  the  question  of  negligence  of 
either  party  where  there  was  conflicting  evidence  was  for  the  jury,  and  a 
peremptory  charge  to  find  for  plaintiff  is  reversible  error. 

From  a  judgment  rendered  for  plaintiff  in  Tarrant  County  Court, 
defendant  brings  error. 

W,  Gregg,  for  plaintiff  in  error. 

Ireland  Hampton  and  Capps  &  Cantey,  for  defendant  in  error. 

Hunter,  J. —  At  about  seven  o'clock  p.  m.,  in  February,  1894, 
appellee  delivered  his  trunk  to  the  appellant,  in  Fort  Worth,  to  be 
carried  by  it  to  the  Union  depot,  in  said  city,  to  meet  a  south-bound 
railroad  train,  which  departed  therefrom  at  eleven  o'clock  that  night, 
and  upon  which  he  intended  to  become  a  passenger.     The  driver  of 
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the  transfer  or  baggage  wagon  testifies  that  he  told  appellee  he 
would  have  his  trunk  at  the  depot  by  seven-thirty  or  eight  o'clock, 
when  appellee  said,  in  effect,  that  he  would  be  on  hand.  This  state- 
ment is  contradicted  by  appellee.  The  driver  took  the  trunk  to  the 
depot  at  seven-thirty  o'clock  that  night,  and  waited  for  appellee 
until  half-past  eight  o'clock,  when,  appellee  failing  to  appear,  he 
went  away,  to  get  other  baggage  for  said  train.  The  trunk  was  left 
near  and  in  front  of  the  Union  depot  baggage-room  door,  on  the 
platform,  with  other  baggage,  as  was  customary  with  the  drivers  of 
the  baggage  wagons  of  the  appellant  company.  The  baggage-room 
men  were  there,  but  they  were  railroad  employees,  and  in  no  manner 
connected  with  the  appellant  transfer  company.  It  had  been  the 
custom  of  appellant's  manager  for  at  least  four  years  {the  time  he 
had  been  manager  of  the  company),  to  take  baggage  gathered  in  the 
city  to  the  depot  platform,  and  leave  it  as  was  done  m  this  case. 
The  owners,  upon  arrival,  always  came  forward  and  claimed  it,  and 
had  the  Union  depot  baggagemen  then  and  there  check  it  for 
the  proper  train  and  destination.  Appellee  did  not  arrive  at  the 
depot  until  about  eleven  o'clock  (his  train  time),  and  upon  arriving^ 
found  that  his  trunk  had  been  stolen  from  the  depot  platform,  and 
could  not  be  found.  The  driver  and  manager  of  appellant  were 
there,  searching  for  the  trunk,  as  the  fact  of  its  being  missing,  upon 
his  return  to  the  depot,  had  been  discovered  by  the  driver,  and 
reported  to  the  manager.  The  trunk  was  found  some  days  or  weeks 
later,  but  it  had  been  broken  open  and  robbed  of  its  contents. 
Appellee  demanded  from  appellant  payment  for  the  trunk  and  con- 
tents, which  was  refused,  upon  the  ground  that  delivery  on  the  depot 
platform,  according  to  a  long  prevailing  custom  of  the  transfer  com- 
.  pany,  was  delivery  to  the  appellee,  and  that  appellant  was,  therefore, 
not  liable.  Appellee  sued  and  recovered  $131.65  fo""  the  value  of 
his  trunk  and  its  contents,  which  consisted  of  clothing,  such  as 
properly  constitute  a  passenger's  baggage. 

The  County  Court  peremptorily  charged  the  jury  to  find  for  the 
plaintilT,  Isaacs,  the  reasonable  market  value  of  the  property  lost, 
and  this  charge  is  complained  of  We  think  the  charge  is  erroneous, 
because  the  testimony  was  conflicting  as  to  what  time  the  appellee 
was  to  be  at  the  depot  to  receive  his  trunk  The  evidence  clearly 
shows  that  the  appellant  was  a  common  carrier  of  goods  for  hire, 
and  if  it  received  the  trunk,  and  agreed  to  carry  it  to  the  depot,  and 
there  deliver  it  to  appellee  at  eight  o'clock  that  night,  as  appellant's 
evidence  tends  to  prove,  its  liability  as  a  common  carrier  ceased  when 
it  placed  the  trunk  on  the  platform  at  the  usual  and  customary  place 
for  delivering  trunks,  and,  according  to  the  agreement  as  testified 
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to  by  appellant's  witness,  its  contract  as  a  common  carrier  was  per- 
formed on  its  part,  and  the  strict  rule  by  which  its  liability  is  deter- 
mined also  ceased.  The  appellant,  however,  would  have  no  right  to 
abandon  the  property,  because  the  owner  had  not  come  forward  to 
receive  it,  but  it  would  be  required  to  exercise  such  degree  of  care 
in  keeping  and  protecting  the  trunk  as  an  ordinarily  prudent  person 
would  exercise  towards  such  property  under  the  same  circumstances; 
and  a  failure  to  exercise  such  care  would  be  negligence,  for  which 
it  would  be  liable  for  the  value  of  the  trunk  and  contents.  This 
question  of  negligence  is  a  question  for  the  jury,  and,  in  view  of 
the  conflicting  character  of  the  evidence  in  this  case,  should  have 
been  submitted  to  them  under  a  proper  charge.  For  the  error  in 
the  charge,  we  order  that  the  judgment  be  reveraed,  and  the  cause 
remanded  for  a  new  trial,  in  accordance  with  this  opinion. 

MISSOURI,  KANSAS  AND  TEXAS  RAILWAY  COM- 
PANY V.  CHITTIM. 

Court  of  Civil  Appeals,  Texas,  March,  z8gf. 


INJURY  TO  CATTLE  IN  TRANSIT— MEASURE  OF  DAMAGES.  — In  an 
action  to  recover  damages  for  injury  to  caltie  due  to  negligence  of  the 
carrier,  it  is  not  necessary  to  allege  the  value  of  the  cattle  at  the  point  of 
destination,  as  the  law  fixes  the  measure  of  damages  when  there  is  a  failure 
[a  deliver  the  cattle  at  point  of  destination. 

Appeal  by  defendant  from  judgment  for  plaintiff,  rendered  in  the 
District  Court,  Bexar  County, 

Barnard  &  McGown  and  F.  C.  Davis,  for  appellant. 

Ogden  &  Terrell,  for  appellee. 

Flv,  J. —  This  is  a  suit  for  damages  to  cattle  shipped  fromSinton, 
Tex.,  to  Checotah,  Indian  Ter,  There  were  two  cases,  which,  under 
the  direction  of  the  court,  were  consolidated,  the  consolidated 
demand  being  for  $a,so8.  A  jury  assessed  the  damages  at  $854, 
and  judgment  was  rendered  for  that  sum.  We  find  that  appellee  was 
damaged  by  the  negligence  of  appellant,  as  alleged  in  the  petition, 
while  transporting  the  cattle  over  its  line,  in  the  sum  found  by  the 
jury.  Evidence  was  introduced  by  appellee  to  the  effect  that 
injury  resulted  to  the  cattle  by  rough  handling  and  switching,  which 
was  objected  to  on  the  ground  that  the  grounds  for  recovery  set 
out  in  the  petition  were  delay  in  transportation  and  failure  to  feed 
and  water  the  cattle.  It  was  alleged  in  the  petition  "  that,  in  viola- 
tion of  their  duty  as  such  common  carriers,  the  said  defendants  so 
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negligently  and  wrongfully  transported  said  cattle  that  eighty-one 
head  thereof  died  before  they  reached  their  destination,  or  soon 
thereafter,  as  the  immediate  and  proximate  result  of  the  negligent 
acts  of  defendants,  and  that  the  remainder  of  the  cattle  were  injured 
by  shrinkage  in  weight  and  loss  of  flesh,  owing  to  such  negligence 
on  the  part  of  said  defendants;  said  eighty-one  head  of  cattle  were 
of  the  reasonable  value  of  $1,134,  o"'  $14  per  head;  and  that  the  injury 
and  damage  sustained  by  the  remainder  of  said  cattle  was  of  the 
reasonable  value  of  $300."  Similar  allegations  were  made  in  con- 
nection with  the  other  shipment,  and,  had  there  been  no  other  alle- 
gations, any  evidence  tending  to  show  negligence  would  have  been 
admissible.  Railway  Co.  v.  Smith,  74  Tei.  276;  Railway  Co.  v. 
Wilson,  79  Tex,  372.  The  foregoing  allegations,  however,  were 
qualified  and  narrowed  down  by  allegations  following  them  to 
certain  specific  acts  of  negligence,  namely,  delay,  and  a  refusal  to 
permit  appellee  to  unload  and  feed  the  cattle;  and  it  is  alleged  that 
"said  acts  contributed  to  and  caused  the  damages  aforesaid." 
Having  qualified  the  general  allegation  of  negligence  by  an  allega- 
tion of  specific  acts  of  negligence,  appellee  should  have  been  con- 
fined to  the  specific  acts  alleged  (Railway  Co.  v.  Hennessey,  75  Tex, 
iSS',  12  S.  W.  608),  unless  there  are  allegations  in  the  answer  under 
which  such  proof  was  permissible.  In  the  answer  it  was  alleged  that 
"  said  cattle  were  very  thin,  weak  and  poor,  and  in  such  condition 
that  it  was  impossible  to  ship  them  without  great  loss  through  their 
getting  down  and  trampling  each  other  to  death;  and,  knowing  this, 
the  plaintiff  was  guilty  of  contributory  negligence,  and  assumed  all 
risks  incident  to  the  shipping  of  cattle  in  their  condition ;  wherefore 
he  cannot  recover  any  <Jamages  herein,  this  defendant  having  used 
all  reasonable  care  in  handling  said  stock."  Under  the  allegations 
of  the  answer,  any  fact  was  admissible  that  tended  to  show  that  the 
cattle  did  not  die  and  were  not  injured  on  account  of  their  poor  con- 
dition, but  that  the  damages  occurred  through  the  negligence  of 
appellant,  and  that  the  cattle  were  not  handled  with  care.  On  the 
allegation  of  contributory  negligence  it  was  proper  for  appellee  to 
prove  any  fact  showing  that  it  had  not  existed.  Railway  Co.  v. 
Anderson,  76  Tex,  244;  Elevator  Co.  v.  Mitchell,  78  Tex.  64;  Gas- 
ton V.  Wright,  83  Tex.  jga.  Proof  of  value  of  the  cattle  at  the  point 
of  destination  was  sufficient,  and  the  allegations  were  sufficient  to 
admit  proof  of  value.  It  was  not  necessary  to  allege  the  market 
value  of  the  cattle  in  Checotah.  The  law  fixes  the  measure  of  dam- 
ages when  there  is  a  failure  to  deliver  the  cattle  at  point  of  destina- 
tion. If  there  was  no  market  value  for  the  cattle  at  Checotah  or 
any  other  accessible  point,  proof  of  the  intrinsic  value  of  the  cattle 
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was  admissible.  The  proof  showed  there  was  no  market-value  for 
the  cattle  shipped  by  appellee,  and  their  real  value  was  proved,  but 
the  court  instructed  the  jury  to  find  for  the  market-value  of  the 
cattle  at  Checouh,  This  was  error,  but  one  which  we  do  not  think 
was  injurious  to  appellant.  The  charge  confined  the  recovery  for 
the  cattle  to  the  cattle  that  were  killed  on  the  cars,  and  that  died 
from  the  effect  of  their  injuries.  There  was  proof  of  at  least  eighty 
being  killed,  but  at  the  rate  of  $14  per  head  —  the  lowest  price  put 
on  the  cattle  —  appellee  recovered  for  only  sixty  one  head.  The 
evidence  was  such  that  the  verdict  might  have  been  for  a  muchjarger 
amount,  and  we  conclude  that  the  erroneous  charge  did  not  cause 
any  injury  to  appellant.  The  result  must  have  been  the  same  had 
the  court  instructed  the  jury  to  find  for  the  intrinsic  value  of  the 
cattle,  as  there  was  no  conflict  of  evidence  on  the  question  of  value 
The  evidence  of  G.  H.  Bowers  as  to  what  a  certain  book  contained 
as  to  the  cattle  of  appellee,  was  properly  rejected.  The  entries 
themselves  were  the  best  evidence.  Who  Bowers  was,  or  how  he 
became  acquainted  with  the  entries,  does  not  appear  in  the  bill  of 
exceptions.  The  objections  made  to  the  evidence  arc  not  disclosed 
by  the  bill  of  exceptions,  as  should  have  been  done.  Arambula  v. 
Sullivan,  80  Tex.  615.  There  being  evidence  that  the  cattle  were 
delayed,  and  that  they  were  not  properly  fed  and  watered,  the  court 
did  not  err  in  submitting  the  question  of  negligence  to  the  jury  on 
those  points.  The  testimony  supports  the  verdict.  None  of  the 
assignments  can  be  sustained. 
The  judgment  is  affirmed. 


TEXAS  AND  PACIFIC  RAILWAY  COMPANY  V. 

BOGGS  ET  AL 
Court  of  Civil  Appeals,  Texas,  yanuary,  iSgj. 


SHIPPING  CATTLE-WHEN  PROVISION  LIMITING  LIABILITY  WILL 
NOT  PREVAIL.— Where  a  railway  company  violated  ils  comracl  by  send- 
ing callle  over  a  different  route  from  that  agreed  upon,  it  became  respon- 
sible for  all  damages  which  occurred  to  Ihe  shipment,  notwithstanding  Ihe 
provision  of  the  contract  limiting  liability  to  damages  occurring  upon   its 

MEASURE  OF  DAMAGES —  INSTRUCTION.— A  request  to  charge  "that 
the  measure  of  damages,  so  far  as  the  falling  market  is  concerned,  is  the 
difference  between  the  market-price  ol  cattle  on  the  day  Ihe  cattle  should 
have  been  put  on  the  market  and  the  lirsl  day  lollowing,  and  defendant  is 
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not  liable  far  additional  depreciation  m  price  four  days  after  the  cattle 
should  have  been  marketed,  if  delivered  in  time."  was  properly  refused 
where  the  main  charge  stated  the  measure  of  damages  as  to  the  market 
price  and  added  depreciation.  If  any.  in  weight  of  cattle  by  reason  of  delay 
in  sending  them  over  a  roule  other  than  that  agreed  upon. 

Appeal  by  defendant  from  judgment  for  plaintiff  rendered  in 
district  Court,  Kaufman  County,  The  facts  are  stated  in  the 
opinion. 

M.   H.  GossETT,  for  appellant. 

T.   L.  Stanfield,  for  appellees. 

FiNLEV,  J  —111  1888,  J.  S  Boggs  &  Bro  sued  John  C.  Brown, 
receiver  of  the  Texas  &  Pacific  Railway  Company,  in  the  District 
Court  of  Kaufman  county,  Tex.,  alleging:  That  on  the  23d  day  of 
June,  j888,  said  plaintiffs  delivered  to  said  defendant,  at  the  city  of 
Terrell,  165  head  of  fat  cattle,  to  be  shipped  to  Chicago,  III.  On 
the  same  day,  Terrell  &  LaRoe  shipped  eighty-six  head  from  Wills 
Point,  to  be  shipped  on  the  same  train.  That  in  order  to  secure  a 
special  train,  so  as  to  get  an  expeditious  run,  the  plaintiffs  and  others 
made  up  a  train  load;  and  that  defendant  agreed  and  contracted 
to  ship  said  cattle  over  its  connecting  line,  known  as  the  "  Wabash 
Route;  "  and  that  those  shipped  from  Wills  Point  were  to  be  shipped 
to  their  place  of  destination  in  the  same  train,  and  were  so  shipped  to 
St.  Louis.  The  plaintiffsreliedon  the  agreement  of  defendant  to  ship 
said  cattle  over  the  Wabash  route,  and  believed  that  they  had  done 
so  until  they  reached  St.  Louis,  when  they  were  separated  against 
the  will  and  over  the  protest  of  plaintiffs.  That  said  cattle  shipped 
over  the  Wabash  route  did  reach  Chicago  in  time  to  be  placed  on 
the  market  on  the  28th  day  of  June,  1888.  That  defendant  and  his 
employees  were  negligent,  and  handled  said  cattle  in  a  careless  and 
negligent  manner,  and  greatly  delayed  said  train  at  its  time  of  start- 
ing, and  at  various  and  sundry  points  on  said  route.  That,  by  reason 
of  said  cattle  being  sent  over  the  Chicago  &  Alton  route,  and  said 
delay  and  rough  handling,  one  steer,  of  the  value  of  $30,  was  killed, 
and  the  balance  of  plaintiffs'  cattle  were  greatly  reduced  in  weight 
and  value.  Plaintiffs  alleged  that  on  June  28th,  and  before  the  open- 
ing of  the  succeeding  market,  there  was  a  heavy  decline  in  the  price 
of  cattle,  and  that,  by  reason  of  said  facts,  they  were  forced  on  a 
low  market,  and  plaintiffs  were  thereby  damaged  in  the  sum  of 
$2,000,  Pending  the  suit,  said  John  C.  Brown  was  discharged  from 
said  receivership,  and  the  Texas  &  Pacific  Railway  Company  was 
made  a  party  defendant.  Defendant  answered:  i.  General  denial; 
2.  Special  answer,  denying  liability  for  negligence  and  delay  on 
■connecting  lines  beyond  its  terminus;  all  of  the  remaining  part  of 
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said  answer  being  strickcD  out.  February  13,  1896,  the  cause  was 
tried  by  a  jury,  which  rendered  a  verdict  in  favor  of  plaintiffs  for 
51,000,  from  which  defendant  below  (appellant  here)  has  appealed. 
On  the  trial  of  the  case,  \\  was  proven  that  plaintiffs  shipped  the 
cattle  as  alleged,  directing  that  they  be  shipped  by  way  of  the  Wabash 
line,  from  St.  Louis  to  Chicago.  At  St.  Louis  the  cattle  were  turned 
over  to  the  Chicago  &  Alton  road,  and  they  reached  Chicago  later 
than  they  would  have  done  over  the  Wabash  line.  Had  they  been 
shipped  over  the  Wabash  line,  they  would  have  arrived  in  time  for 
the  market  of  June  aSth.  They  arrived  in  time  to  be  put  on  the 
market  June  Z9th,  but  the  market  price  had  declined,  and  plaintiffs 
were  forced  to  sell  at  the  lower  price.  One  steer  was  killed  by  rough 
handling,  and  others  were  damaged  by  some  cause  and  delay,  on  the 
Chicago  &  Alton  line.  The  amount  of  damages  shown  to  have  been 
sustained  was  fully  as  great  as  the  amount  of  the  verdict. 

The  first  assignment  of  error  presented  by  appellant  complains  of 
the  refusal  of  the  following  special  charge:  "  The  jury  is  instructed 
that  if  you  find  from  the  evidence  in  this  case  that  there  was  a 
contract  between  plaintiffs  and  defendant,  that  plaintiffs'  cattle 
should  be  shipped  by  the  Wabash  route,  but  that  said  contract,  if 
any,  was  violated  by  defendant,  and  the  cattle  sent  over  the  Chicago 
&  Alton  route,  and  were  thereby  delayed,  and  failed  to  reach  Chicago 
in  time  for  the  market  of  the  day  of  arrival,  then  defendant  would 
be  liable  for  loss  sustained  by  such  delay,  and  consequent  loss  in  fall 
of  the  market  on  the  next  day,  but  vould  not  be  liable  for  damages 
sustained  by  reason  of  rough  handling  and  abuse  of  said  cattle, 
while  in  the  hands  of  the  Chicago  &  Alton  road,  but  that  the  road 
inflicting  the  damage  under  the  shipping  contract  in  this  case  is  liable 
to  plaintiffs  for  such  damage."  The  court  did  not  err  in  refusmg 
diis  special  charge.  If  the  railway  company  violated  its  contract  by 
sending  the  cattle  over  a  different  route  from  that  agreed  upon,  it 
became  responsible  for  all  damages  which  occurred  to  the  shipment, 
notwithstanding  the  provision  of  the  contract  limiting  the  liability 
to  damages  occurring  upon  its  own  line.  Railway  Co.  v.  Allison,  59 
Tei.  193. 

The  second  assignment  of  error  complains  of  the  refusal  of  the 
first  special  charge  requested:  "  The  jury  is  instructed  that,  if  you 
find  for  the  plaintiffs,  the  measure  of  their  damages,  so  far  as  the 
falling  market  is  concerned,  is  the  difference  between  the  market 
price  of  cattle  on  the  day  the  cattle  should  have  been  put  on  the 
market  and  the  first  day  following;  and  the  defendant  company  is  not 
liable  for  additional  depreciation  in  price,  four  days  after  the  cattle 
should  have  been  marketed,  if  delivered  in  time."  The  main  charge 
Vol.  II  —  6 
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of  the  court  upon  tnis  point  was  as  follows:  "  If  you  find  for  plain- 
tiffs, the  measure  of  their  damages  will  be  the  difference  between  the 
price  of  said  cattle  at  Chicago  at  the  time  they  were  delivered  and 
could  have  been  placed  upon  the  market,  and  at  the  time  when  they 
should  have  arrived  and  been  placed  upon  the  market;  and  also  the 
damages,  if  any,  occasioned  by  the  depreciation,  if  any,  in  the  weight 
of  said  cattle  by  reason  of  delay,  if  any,  on  account  of  sending  them 
over  the  Chicago  &  Alton  route."  We  think  the  main  charge  of  the 
court  correctly  presented  the  measure  of  damages,  and  there  was  no 
error  in  refusing  the  special  charge  requested.  It  was  clearly  shown 
that  the  cattle  should  have  arrived  in  time  for  the  market  of  June 
38th.  It  was  also  shown  that  the  market  declined  before  the  next 
day,  and  that  the  cattle  were  sold  upon  the  next  best  market.  We 
are  unable  to  see  how  the  jury  could  have  been  in  any  way  misled 
upon  the  measure  of  damages. 

The  fifth  assignment  of  error  complains  that  the  court  erred  in 
allowing  J.  S.  Boggs,  plaintiff,  to  testify  to  conclusions  and  estimates 
of  damages  per  head  because  of  delay  and  rough  handling  of  the 
cattle  by  the  Chicago  &  Alton  Railway  Company.  The  witness 
detailed  the  manner  in  which  the  cattle  were  damaged  by  delay  and 
rough  handling,  gave  loss  in  weight,  etc.,  and  stated  the  amount  in 
which  the  cattle  were  damaged  per  head.  We  do  not  think  the  rules 
of  evidence  were  violated  by  the  admission  of  this  testimony. 

The  sixth  assignment  of  error  is  as  follows:  "  The  court  erred  in 
failing  to  grant  a  new  trial,  because  the  verdict  and  judgment  is 
excessive  under  the  law  and  facts  of  this  case."  This  assignment 
is  not  sustained  by  the  record.  The  evidence  abundantly  justified 
the  jury  in  estimating  the  amount  of  damages  as  high  as  that  repre- 
sented by  the  verdict.  There  are  no  other  assignments  of  error  pre- 
sented in  the  brief  of  appellant,  and  we  find  no  fundamenul  error 
apparent.  There  was  no  question  made  in  the  court  below,  and 
none  here  urged,  relating  to  the  admissibility  of  the  evidence  touch- 
ing the  fact  of  the  agreement  that  the  cattle  should  be  shipped  by 
the  Wabash  line;  and  we  will  not,  therefore,  consider  that  question. 

The  judgment  of  the  court  below  is  affirmed. 
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McCREERVS  ADM'X  V.  OHIO  RIVER  RAILROAD 
COMPANY. 

Supreme  Court  of  Appeals,  West  Virginia,  March,  iSg^. 


PLEADING— CONTRIBUTORY  NEGLIGENCE— CHARGE, —When  con- 
tribntory  negligence  is  relied  on  in  defense  of  an  action  for  wrongful 
injury  or  death,  a  hypothetical  instruction  directing  a  finding  in  favor  of 
plaintiff,  which  omits  any  reference  lo  the  facts  tending  to  esublish  Con- 
tributory negligence,  and  entirely  ignores  such  defense,  is  erroneous.  Nor 
can  such  error  be  cured  by  other  instructions  given  in  behalf  of  either 
party. 
(Syllabus  by  the  court.) 

Error  to  Circuit  Court,  Cabell  County.  Judgment  for  $4,200  for 
plaintiff  and  defendant  brings  error.  The  facts  appear  in  the 
opinion. 

H.  P.  Camden  and  Vinson  &  Thompson,  for  plaintiff  in  error. 

SiuMS  &  Enslow,  for  defendant  in  error. 

Dent,  J. — The  facts  are  as  follows:  The  plaintiff's  intestate, 
James  C.  McCreery,  for  about  two  years  prior  to  April,  1893,  when 
the  accident  complained  of  in  the  declaration  in  this  case  occurred, 
had  been  in  the  employment  of  the  Huntington  &  Big  Sandy  Rail- 
road Company  as  passenger  conductor.  A  short  time  prior  to  the 
accident  which  resulted  in  his  death,  the  Ohio  River  Railroad  Com- 
pany leased  the  property  and  franchises  of  the  Huntington  &  Big 
Sandy  Railroad  Company,  and  continued  the  said  McCreery  in  his 
appointment  as  passenger  conductor  on  what  is  known  as  the 
"Dummy  train,"  which  ran  between  Guyandotte  and  Kenova'. 
Between  the  two  points  above  mentioned  there  is  a  bridge  across 
Twelve  Pole  river.  Some  fifty  or  sixty  feet  north  of  this  bridge 
there  had  been  erected,  by  the  contractors  who  constructed  the 
bridge,  a  derrick,  which  had  been  used  by  them  in  raising  stone 
during  the  construction  of  the  abutments  of  the  bridge.  This 
derrick  was  not  on  the  land  of  the  defendant.  The  work  on  the 
bridge  had  been  completed  several  months  before  the  happening  of 
the  accident,  and  the  derrick  had  been  dismantled.  On  the  evening 
before  the  accident  occurred,  the  derrick  had  been  set  up  again  and 
used  by  some  one  in  loading  some  stone  on  cars  belonging  to  the 
defendant.  Half  an  hour  before  the  wreck  occurred,  the  section 
foreman  of  the  petitioner  passed  by  the  derrick,  and,  seeing  the  rope 
attached  thereto  loose,  had  it  fastened  back.     The  train  known  as 
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the  "  Dummy  train  "  consists  of  a  small  engine  and  car,  very  similar 
to  a  street  car,  upon  which  McCreery  had  been  conductor  ever  since 
the  opening  of  the  Huntington  &  Big  Sandy  Railroad.  This  car 
made  at  least  seven  round  trips  each  day  between  Huntington  and 
Kenova,  passing  the  point  of  accident  at  least  fourteen  times  each 
day.  The  rules  of  the  company  required  that  when  McCreery  was 
not  engaged  in  collecting  fares,  he  was  to  station  himself  in  a  con- 
spicuous place  on  the  rear  of  the  train  (if  it  should  be  running  back- 
wards), so  as  to  keep  a  constant  lookout,  and  avoid  accidents. 
McCreery  had  control  of  this  train,  and  could  direct  whether  it 
should  be  run  with  the  car  in  front  or  the  engine  in  front.  He 
had,  however,  been  directed,  whenever  it  was  possible  to  do  so,  to 
run  the  train  with  the  engine  in  front.  The  morning  of  the  accident 
McCreery  was  running  the  train  with  the  car  in  front.  It  was  rain- 
ing, and  McCreery  was  inside  the  car.  Upon  the  point  as  to  whether 
he  was  keeping  a  lookout  or  not  the  evidence  is  conflicting.  This 
derrick  which  caused  the  accident,  and  the  chain  or  rope  attached 
thereto,  might  have  been  seen  by  one  standing  on  the  front  of  the 
car  from  a  point  six  or  seven  hundred  feet  north  of  the  point  of  the 
accident  in  favorable  weather.  The  accident  happened  as  follows: 
The  boom  of  the  derrick  swung  around  over  the  railroad  track,  and 
the  hook  depending  therefrom  caught  the  drawbar  of  the  front  car, 
jerked  it  from  the  track,  and  threw  it  down  an  embankment  about 
twenty-five  feet  in  height,  smashing  the  car  to  pieces,  and  killing 
the  conductor.  One  of  the  non-assignable  duties  of  a  railroad  com- 
pany towards  its  employees  is  that  of  providing  a  reasonably  safe 
place  in  which  to  work  \  to  keep  its  track  clear  of  unnecessary 
obstructions.  Flannegan  v.  Railway  Co.,  40  W.  Va.  436;  Robinson 
V.  Railroad  Co.,  40  W.  Va.  583  And  the  mere  fact  that  the  boom 
of  this  derrick  was  permitted  to  swing  across  the  tracks,  forming,  as 
it  did,  a  most  deadly  and  unnecessary  obstruction,  furnishes  ample 
ground  to  sustain  the  inference  of  negligence,  notwithstanding  the 
evidence  that  the  proper  employee  of  the  company  had  attempted 
to  firmly  secure  the  boom  but  a  short  time  previous.  The  derrick 
was  not  an  obstruction  itself,  for  it  was  not  even  dangerous.  But 
the  negligence  consisted  in  the  insecurity  of  the  boom,  which  could 
have  been  so  easily  avoided,  either  by  dismantling  it,  or  fastening 
it  back  in  such  condition  that  it  could  not  have  been  swung  loose 
by  the  force  of  the  wind.  It  is  true,  it  might  have  been  loosened 
by  some  person,  but  such  is  not  a  probable  inference,  so  far  as  the 
evidence  discloses,  which,  however,  was  a  question  for  the  jury. 

The  only  defense  is  contributory  negligence,  the  defendant  insist- 
ing that   the  accident  could  have  been  averted  had  the  intestate 
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properly  discharged  liis  duties.  Ward's  Adm'r  v.  Railway  Co.,  39  W. 
Va.  46.  The  intestate  was  acting  in  the  capacity  of  both  conductor 
and  flagman  on  the  train,  and  receiving  pay  accordingly.  His  duty 
as  flagman  was  when  the  train  was  running  backward  under  his 
directions,  to  keep  a  lookout,  when  not  otherwise  engaged,  in  front 
of  the  train,  so  as  to  notify  the  engineer  of  obstructions,  and  pre- 
vent therefrom,  not  only  for  his  own,  but  for  the  safety  of  others, 
and  the  property  of  the  company.  If  this  accident  could  have  been 
avoided  by  the  proper  discharge  on  his  part  of  this  duty,  then  he 
oaght  not  to  recover,  for  the  liabilities  imposed  on  the  company  by 
the  destruction  of  its  property  and  damages  occasioned  to  innocent 
passengers  are  already  sufficient  in  amount,  without  adding  thereto 
the  life  of  the  employee  whose  negligence  is  primarily  responsible  for 
the  accident.  To  avoid  accidents  was  one  of  the  duties  of  his  employ- 
ment, and  his  failure  to  discharge  such  duty  ought  not  to  inure  to 
the  emolument  of  his  beneficiaries,  to  the  detriment  of  his  employer. 
The  evidence  on  this  question  is  contradictory.  It  therefore 
becomes  a  mixed  question  of  law  and  fact  for  the  determination  of 
the  jury  under  instruction  as  to  the  law  by  the  court. 

At  the  instance  of  the  plaintiff,  the  court  gave  the  jury  six  instruc- 
tions, to  each  of  which  the  defendant  objected.  For  obvious  reasons 
they  will  be  considered  in  their  inverse  order.  The  sixth  instruction 
is  as  follows:  "The  court  instructs  the  jury  Chat  it  was  the 
duty  of  the  defendant  in  this  case  to  keep  its  roadbed  and  track  in 
a  reasonably  safe  condition  for  the  passage  of  its  trains  along  and  over 
the  same,  and  to  keep  the  same  clear  of  obstructions  thereon,  or  in 
close  and  dangerous  proximity  thereto;  and  if  the  jury  believe, 
from  the  evidence  in  this  case,  that  there  was  standing  near  the 
plaintiff's  railroad  and  track  at  the  point  where  it  is  alleged  in  the 
declaration  that  the  accident  herein  occurred  a  derrick,  with  an  arm 
or  boom  attached  thereto,  and  that  said  arm  or  boom  of  said  derrick 
was  of  sufficient  length  to  swing  over  the  roadbed  or  track  of  the 
defendant,  and  thereby  endanger  the  passage  of  trains  along  and  over 
said  track  at  said  point,  then  it  was  the  duty  of  the  defendant  to  either 
cause  said  derrick  and  arm  or  boom  attached  thereto  to  be  removed, 
or  to  see  that  the  same  was  kept  securely  fastened  in  such  a  way 
and  manner  as  not  to  obstruct  the  passage  of  trains  along  said  track 
at  said  point.  And  that  this  duty  devolved  upon  the  defendant, 
although  said  derrick  may  not  have  been  upon  the  right  of  way  of 
defendant,  nor  upon  lands  under  its  immediate  control."  The  only 
objection  urged  to  this  instruction  is  the  right  of  this  company  to 
keep  a  swinging  boom  or  derrick  in  proximity  to  its  track.  This  right 
is  not  denied   by  the  instruction,  but   it   simply   imposes  on  the 
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company  the  duty  of  keeping  such  swinging  boom  so  fastened  as  to 
prevent  it  obstructing  the  track,  which,  of  course,  is  right. 

The  fifth  instruction  is  as  follows:  "  The  court  instructs  the  jury 
that  where  the  defense  is  contributory  negligence  on  the  part  of 
the  plaintiff's  decedent,  the  burden  of  proving  contributory  negli- 
gence is  on  the  defendant,  and,  to  sustain  it,  must  have  a  pre- 
ponderance of  the  evidence;  /.  e.,  it  must  appear  from  all  the 
evidence  in  the  case."  No  objection  is  urged  against  it,  and 
apparently  there  is  none. 

The  fourth  instruction  is  as  follows:  "The  court  instructs  the 
jury  that  if  they  find  from  the  evidence  that  James  C,  McCreery,  at 
the  time  of  the  accident,  was  standing  either  in  the  door  of  the  front 
car  as  it  was  moving,  or  looking  through  the  glass  in  the  door,  and 
that  he  could  see  ahead  of  the  train  as  well  as  if  he  had  been  on  the 
outside,  that  would  be  a  sufficient  compliance  with  the  rule  requiring 
him  to  take  a  conspicuous  place  on  the- front  of  the  car."  The 
objection  to  this  instruction  is  that  there  was  no  evidence  that 
intestate  "  was  standing  either  in  the  door  of  the  front  car  "  "  or 
looking  through  the  glass  in  the  door."  The  evidence  of  the  witness 
Ferguson  is  that  the  conductor  was  standing  at  the  door  in  the  west 
end  of  the  car,  where  his  duty  would  require  him  to  be  to  keep  a 
lookout;  hence  the  presumption  is  that  he  was  there  for  that  pur- 
pose, and  discharging  his  duty,  in  the  absence  of  evidence  to  the 
contrary.  At  least  this  evidence  tends  to  prove  the  matter  of  the 
instruction,  and  it  was,  therefore,  proper  for  the  consideration  of 
the  jury. 

The  third  instruction  is  as  follows:  "The  court  instructs  the 
jury  that  an  employee  running  on  the  trains  of  the  defendant  has 
the  right  to  presume  that  the  roadbed  is  in  a  reasonably  safe  con- 
dition for  the  passage  of  its  trains,  and  that  the  mere  fact  that  a 
derrick  is  standing  by  the  roadside  is  not  notice  that  it  is  dangerous, 
unless  the  employee,  McCreery,  in  the  case,  had  seen  it  upon  the 
track,  or  knew  that  it  was  in  the  habit  of  swinging  across  the 
track,  and  after  such  knowledge  continued  to  run  defendant's  train 
without  complaint,"  The  objection  to  this  instruction  is  as  fol- 
lows: "  Instruction  No,  3  is  bad  because  it  interprets  the  evidence 
for  the  jury,  and  tells  them  from  what  facts  they  may  or  may  not 
infer  knowledge  on  the  part  of  the  decedent  of  the  danger.  If  the 
derrick  or  boom  was  swinging  loose  parallel  to  the  track  for  some 
time,  and  the  decedent  saw  it  in  that  position,  the  jury  had  a  right 
to  say  that  it  was  sufficent  notice  to  him  that  it  might  swing  across 
the  track  in  a  wind  storm,  whether  he  had  ever  seen  it  across 
the  track  or  not."     The  objection  and  instruction  so  thoroughly 
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:spond  that  it  is  hard  to  distinguish  between  the  two  in  the 
light  of  evidence.  It  is  therefore  untenable.  The  objector  evi- 
dently does  not  distinguish  between  the  standing  derrick  and  the 
swinging  boom  that  may  or  may  not  be  attached  thereto.  The 
derrick  itself  would  be  no  obstruction,  nor  would  the  boom,  if  prop- 
erly secured.  The  negligence  relates  to  the  insecure  boom,  and 
there  is  no  evidence  that  it  had  been  swinging  loose  for  some 
time.     On  the  contrary,  it  is  shown  to  have  been  dismantled. 

The  second  instruction  is  as  follows:  "  The  court  instructs  the 
jury  that,  although  the  employee,  McCreery,  did,  in  fact,  know  of  the 
existence  of  the  derrick  in  question,  and  its  situation  with  reference 
to  the  roadbed  and  track,  yet  the  said  McCreery  had  the  right  to 
presume  that  the  defendant  would  keep  said  derrick  so  secured  as 
to  make  it  reasonably  safe,  or  cause  the  same  to  be  removed 
after  the  completion  of  the  bridge;  and  it  was  not  such  negli- 
gence on  the.  part  of  said  McCreery  to  remain  in  the  employ- 
ment of  said  defendant  as  would  defeat  a  right  of  recovery  in 
this  case."  The  same  objection  is  urged  to  this  instruction  as  to 
the  third,  and  is  equally  untenable.  The  company  had  the  right  to 
have  the  derrick  there,  but  they  should  have  kept  the  boom  secure, 
so  as  to  prevent  its  becoming  a  dangerous  nuisance  to  its  employees 
using  its  track,  and  this  whether  owned  by  itself  or  its  independent 
contractor,  doing  its  work ;  and  the  conductor  had  the  right  to  pre- 
sume the  company  would  do  its  duty  in  this  respect.  It  was  not 
one  of  the  ordinary  risks  of  his  employment. 

The  first  instruction  is  as  follows:  "  The  court  instructs  the  jury 
that  it  is  the  duty  of  a  railroad  company  to  keep  its  roadbed  in  a 
reasonably  safe  condition,  so  its  employees  on  its  train  may  not  be 
endangered  in  the  discharge  of  their  duties;  and  if  the  jury  find  from 
the  evidence  that  the  defendant  allowed  and  permitted  a  derrick  to 
stand  on,  or  so  near  its  right  of  way  and  roadbed,  and  so  loosely 
fastened  and  tied  that  it  was  liable  to  be  blown  or  to  be  swung  around 
across  the  defendant's  track,  and  thereby  endanger  the  passage  of 
trains  and  the  life  and  Umbs  of  employees  thereon,  and  that  said 
derrick  did  actually  blow  around  or  swing  across  the  track,  and 
cause  the  injury  complained  of,  then  you  should  find  for  the  plain- 
tiff, and  assess  her  damages  such  as  may  seem  fair  and  just,  not 
exceeding  $10,000."  This  instruction  clearly  violates  the  rule  laid 
down  in  the  case  of  Woodell  v.  Improvement  Co.,  38  W.  Va.  23,  17 
S.  E.  386.  The  third  syllabus  is  as  follows:  "When  the  court 
instructs  the  jury  that,  if  they  believe  from  the  evidence  certain 
hypothetical  facts  mentioned  in  the  instruction,  they  must  find  for  the 
party  plaintiff  or  defendant,  as  the  case  may  be,  but  omits  from  such 
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sutement  of  facts  a  materia]  fact,  which,  being  believed  from  the 
evidence,  would  require  a  different  verdict,  such  instruction  is 
erroneous,  and,  if  excepted  to,  and  not  cured,  is  ground  for  reversal," 
This  present  instruction  entirely  omits  any  reference  to  the  facts 
bearing  on  the  intestate's  alleged  contributory  negligence,  and 
which,  if  established  to  the  satisfaction  of  the  jury,  were  sufficient 
to  defeat  the  action.  C.  E.  Bryan  testified  that  at  the  time  he  first 
noticed  the  boom  across  the  track  —  which  was  about  300  feet  from 
it,  and  too  late  to  stop  the  train  at  the  speed  it  was  going  —  the 
conductor  was  sitting  at  the  end  of  the  car  nearest  the  engine,  with 
a  newspaper  in  his  hand.  If  this  were  true,  he  was  not  at  his  post 
of  duty,  nor  keeping  a  proper  lookout  ahead,  and  the  jury  could 
very  well  infer  therefrom  that,  had  he  been  discharging  his  duty, 
the  accident  would  not  have  happened.  But  the  instruction  entirely 
ignores  this  fact,  and,  even  standing  by  itself,  takes  away  from  the 
jury  the  question  of  contributory  negligence,  and  directs  them,  if 
they  believe  the  defendant  was  negligent,  as  alleged,  that  they  must 
find  for  the  plaintiff.  Nor  could  this  defect  be  remedied  by  other 
instructions  in  behalf  of  plaintiff  or  defendant,  as  they  would  only 
tend  to  contradiction  and  confusion,  and  thus  mislead  the  jury. 
McKelvey  v.  Railroad  Co.,  35  W.  Va.  500;  McMechen?'.  McMechen,. 
17  W.  Va.  683;  Mason  v.  Bridge  Co.,  20  W.  Va.  223;  Railroad  Co. 
V.  Sanger,  15  Grat.  230;  Hall  v.  Lyons,  29  W.  Va.  420.  This- 
instruction  having  been  given  over  the  objection  of  the  defendant, 
and  being  plainly  erroneous,  according  to  the  former  holdings  of 
this  court,  the  judgment  must  be  reversed,  the  verdict  of  the  jury 
set  aside,  and  a  new  trial  awarded. 


KLINKLER  v.  WHEELING  STEEL  AND  IRON 
COMPANY. 

Supreme  Court  of  Appeals,  West  Virginia,  March,  18^7. 


BILL  OF  EXCEPTIONS  — EVIDENCE.— When  &  bill  of  exceplioDS  is  taken 
after  all  the  evidence  has  been  submitted,  and  it  purports  to  set  out  all  the 
evidence,  the  evidence  set  out  in  this  bill  of  exceptions  may  be  looked  to 
in  considering  the  questions  raised  in  another  bill  of  exceptions  taken  in 
the  progress  of  the  trial.     Hall  v.  Hall.  12  W.  Va.  a. 

QUESTIONS  OF  LAW  AND  FACT  — PRACTICE.  — When  a  given  state  of 
facts  is  such  that  reasonable  men  may  differ  upon  the  question  whether 
there  was  negligence  or  not,  the  determination  of  the  matter  is  for  the  juty. 
But  when  the  facts  are  such  that  all  reasonable  men  must  draw  from  them 
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the  same  condasion  —  when  there  is  no  room  for  tw 
about  it —  then  il  becomes  a  qnealion  of  law  (or  the  ci 
waj  Co.,  39  W.  Va.  50.  syllabus  3  and  3. 
EVIDENCE.—  WhcD  the  evidence  is  so  clearly  deficient  as  [o  give  no  support 
to  a  verdict  for  plaintiS,  if  so  rendered,  the  court  should  exclude  the  evi- 
dence from  the  jury. 
(Syllabus  by  the  court.) 

Error  to  Circuit  Court,  Ohio  County.  The  (acts  appear  in  the 
opinion. 

DovENER  &  CoNiFF,  (or  plaintiff  in  error. 

W.  P.  Hubbard,  for  defendant  in  error. 

McWhorter,  J. — Albert  Klinkler  instituted  his  action  of  trespass 
on  the  case  in  the  Circuit  Court  of  Ohio  county,  September  19, 1893, 
against  the  Wheeling  Steet  &.'  Iron  Company,  alleging  injuries  to  the 
person  of  the  plaintiff  as  the  result  of  carelessness  and  negligence  on 
ihe  part  of  the  defendant  company.  Demurrer  to  the  declaration 
was  sustained,  and  the  case  remanded  to  rules,  with  leave  to 
plaintiff  to  amend,  and  an  amended  declaration  was  filed,  to  which, 
also,  defendant  demurred,  which  demurrer  was  overruled,  and  on  the 
19th  day  of  December,  1894,  defendant  pleaded  not  guilty,  and 
issue  was  thereon  joined,  and  a  jury  impaneled,  and  before  the  plain- 
tiff's evidence  was  all  in  he  asked  leave  to  further  amend  his  declara- 
tion, which  leave  was  granted,  and  plaintiff  filed  his  declaration  as 
amended;  and,  all  the  evidence  adduced  by  the  plaintiif  having  been 
fully  heard,  and  the  plaintiff  having  rested  his  case,  the  defendant, 
without  offering  any  evidence,  moved  the  court  to  exclude  the  evi- 
dence from  the  consideration  of  the  jury,  to  the  granting  of  which 
motion  the  plaintiff  objected,  and  on  argument  and  consideration 
the  court  sustained  the  motion,  and  plaintiff  excepted.  Thereupon 
the  jury  returned  a  verdict  for  the  defendant.  The  plaintiff 
moved  the  court  to  set  aside  said  verdict  and  grant  him  a  new  trial, 
which  motion  was  set  for  hearing  on  December  29,  1894,  on  which  last- 
mentioned  day  said  motion  was  argued  and  overruled  by  the  court, 
to  which  plaintiff  excepted,  and  the  court  proceeded  to  render  judg- 
ment upon  said  verdict.  The  plaintiff  took  four  bills  of  exception, 
which  were  duly  signed  by  the  judge,  and  made  part  of  the  record. 
The  first  was  to  the  ruling  of  the  court  in  excluding  the  evidence  from 
the  jury  and  relieving  the  jury  from  the  consideration  thereof.  This 
bill  of  exceptions  No.  i  failed  to  certify  the  evidence  so  excluded. 
The  second  bill  of  exceptions  was  taken  to  the  overruling  by  the 
court  of  the  motion  of  the  plaintiff,  made  after  the  rendering  of  the 
Terdict,  to  set  aside  the  verdict  and  grant  a  new  trial  of  the  cause, 
ind  the  plaintiff  also  asked   the   court   to  certify  in  this  bill  of 
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exceptions  No.  2  all  the  evidence  introduced  in  said  cause,  which  was 
done.  The  bill  of  exceptions  No.  3  was  to  the  ruling  of  the  court  in 
sustaining  the  defendant's  objection  to  two  certain  questions  asked 
by  plaintiff  of  witness  J.  M.  Vance.  And  bill  of  exceptions  No.  4 
was  taken  to  the  ruling  of  the  court  sustaining  a  like  objection  to  a 
question  by  plaintiff  asked  of  witness  R.  T.  Devries. 

It  is  contended  by  defendant  that  the  bill  of  exceptions  No,  i 
taken  to  the  action  of  the  court  in  excluding  the  evidence  of  the 
plaintiff  from  the  jury,  not  setting  forth,  either  directly  or  by  refer- 
ence to  any  other  part  of  the  record,  the  evidence  which  is  said  to 
have  been  excluded,  this  court,  of  course,  cannot  see  from  this  bill 
of  exceptions  that  the  court  below  erred,  and  it  must  be  assumed 
that  its  judgment  was  right;  and  it  is  further  contended  that  the 
court  cannot  refer  to  the  second  or  any  other  bill  of  exceptions  for 
the  purpose  of  seeing  what  evidence  is  referred  to,  such  other  bill 
not  being  referred  to  in  bill  No.  i  — and  cites  the  case  of  Zumbro 
V.  Stump,  38  W.  Va.  334,  in  support  of  the  position,  which  says 
(quoting  from  1  Bart.  Law  Prac.  p.  659):  "  The  facts  stated  in  the 
first  bill  of  exceptions,  however,  cannot  be  noticed  by  an  appellate 
court  in  considering  another,  unless  the  first  bill  is  referred  to  in  the 
second  and  adopted  as  part  of  it,"  — and  cites  Crawford  v.  Jarrett, 
Adm'r,  2  Leigh,  639;  Perkins'  Adm'r  v.  Hawkins'  Adm'r,  9  Grat. 
649;  Brooke  v.  Young,  3  Rand.  106.  It  will  be  found  in  some  of 
the  cases  here  cited,  notably  that  of  9  Grat.  and  also  in  Hall  v.  Hall, 
12  W.  Va.  21,  and  set  out  in  syllabus  2  of  that  case,  an  exception  ts 
made  to  the  rule,  as  when  a  bill  of  exceptions  is  taken  after  all  the 
evidence  has  been  submitted  to  the  jury,  and  it  purports  to  set  out 
all  the  evidence,  the  evidence  set  out  in  this  bill  of  exceptions  may 
be  looked  to  in  considering  the  question  raised  in  another  bill  of 
exceptions  taken  in  the  progress  of  the  trial.  So  tHat  we  see  no 
difference  in  the  way  of  considering  the  evidence  certified  in  the  bill 
of  exceptions  No.  2,  to  ascertain  whether  the  court  erred  in  exclud- 
ing the  evidence  from  the  jury. 

Plaintiff  was  conductor  on  the  transfer  train  to  make  connection 
between  Wheeling  and  Benwood  on  passenger  trains  to  and  from 
Wheeling.  On  the  8th  of  April,  1893,  plaintiff  says  in  his  testimony, 
they  took  charge  of  the  train  from  Wheeling,  and  took  the  connection 
to  Benwood,  and  then  made  connection  there  with  the  regular  train 
No.  47  from  Grafton,  and  brought  her  up  to  the  Baltimore  &  Ohio 
shop  at  Twenty-seventh  street,  Wheeling,  where  the  shops  were 
then  located,  and  then  took  the  train  from  the  regular  engine  from 
Grafton,  and  put  on  engine  62,  to  get  the  passenger  train  to  the  depot. 
The  train  was  pushed  up  in  front  of  the  engine  on  the  main  and 
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eastern  track,  plaintiff  standing  on  front  platform  furthest  from  the 
engine,  the  proper  place  for  the  conductor  when  the  train  was  being 
poshed.  With  plaintiff,  on  front  end  of  car,  were  four  other  men. 
About  Twenty-sixth  street  are  situated  the  works  of  the  defendant, 
on  the  east  side  of  the  Baltimore  &  Ohio  tracks,  from  which  the 
defendant's  railroad  runs  across  the  several  tracks  of  the  Baltimore 
4  Ohio  to  the  track  of  the  Pittsburg,  Wheeling  &  Kentucky  Rail- 
roads operated  by  the  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company.  At  the  time  of  the  accident  the  next  track  of 
the  Baltimore  &  Ohio,  on  the  west  of  the  main  track,  was  filled  with 
freight  cars  of  the  Baltimore  ft  Ohio  Company,  which  obstructed 
the  view  between  the  main  track  and  the  cross  track  from  the  point 
at  which  the  train  was  being  pushed.  The  engine  of  the  defendant, 
called  a  "dinkey,"  was  coming  from  the  Pittsburg,  Wheeling  & 
Kentucky  track  towards  the  iron  works,  with  two  freight  cars.     On 

the  engine  were   J.  C.  Maloney,  engineer  and  fireman,  and 

Householder,  brakeman.  Before  reaching  the  second  track,  on 
which  the  freight  cars  were  standing,  defendant's  engine  stopped, 
and  Householder  went  forward  past  the  freight  cars,  and  says  he 
looked  down  and  saw  a  train  of  coaches,  and,  supposing  they  were 
switching  out  of  the  shop  and  stopped,  he  (Householder)  waived  the 
defendant's  engineer  ahead,  but  he  was  a  little  slow  in  starting,  and 
be  (Householder)  started  back  —  stepped  on  the  footboard  on  front 
of  the  engine  as  she  came  up.  Plaintiff  says  he  was  about  forty  feet 
away  when  he  saw  Householder  wave  him  out.  Plaintiff's  train  was 
moving  "  about  twenty  miles  an  hour."  He  afterwards,  however, 
corrects  this,  and  says  he  was  going  at  rate  of  eight  or  ten  miles 
an  hour.  Another  witness,  James  Young,  put  it  at  six  miles  per 
hour  that  plaintiff's  train  was  moving  at  time  of  accident.  Plaintiff 
sa>'s  he  did  not  know  what  Householder  was  waving  for. 

It  is  provided  in  section  6i,  c.  54,  Code,  that  "  when  the  tracks 
of  two  railroads  cross  each  other,  or  in  any  way  connect  at  a  com- 
mnn  grade,  the  crossing  shall  be  made  and  kept  in  repair  and  watch- 
man maintained  thereat  at  the  joint  expense  of  the  companies  own- 
ii^g  the  tracks,  and  all  trains  or  engines  passing  over  such  tracks 
shill  come  to  a  fuU  stop  not  nearer  than  200  feet  nor  further  than 
Soo  feet  from  the  crossing,  and  shall  not  cross  until  signaled  so  to 
do  by  the  watchman,  nor  until  the  way  is  clear."  In  answer  to  the 
<iaestioo,  "  Did  you  stop  on  account  of  this  crossing? "  plaintiff 
answered:  "Did  I  stop?  No,  sir.  I  stopped  on  the  crossing 
because  I  couldn't  help  myself,  when  the  accident  occurred." 
■■  Before  that  had  you  stopped?  "  He  replied:  "  We  were  coming 
to  the  depot  on  regular  time,  and  we  was  coming  at  our  usual  rate. 
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Never  had  any  orders  to  stop  at  that  crossing."  Rule  37,  of  the- 
Baltimore  &  Ohio  Company,  which  plaintiff  said  was  in  force,  is  a* 
follows:  "Trains  are  run  under  the  charge  of  the  conductors 
thereof,  and  their  directions  relative  to  the  management  of  trains 
will  be  observed,  except  in  cases  where  such  directions  may  be  in 
violation  of  the  rules  of  this  company  or  of  safety,  in  which  cases 
enginemen  will  call  the  attention  of  conductors  to  the  fact,  as 
understood  by  them,  and  decline  compliance.  This  same  also  holds 
good  in  all  cases  of  doubt.  Enginemen,  as  well  as  conductors,  must 
in  every  case  absolutely  know  that  they  are  entitled  to  the  track 
before  proceeding.  Conductors  and  enginemen  will  in  all  cases  be 
held  equally  responsible."  Also  rule  80,  as  follows:  "  Pushing 
cars  ahead  of  the  engine  is  positively  forbidden,  except  in  cases  of 
helpers  on  grades,  or  when  impossible  to  avoid  it.  In  the  latter 
case,  speed  must  not  exceed  four  miles  per  hour,  with  man  on  look- 
out in  front  of  car  in  sight  of  engineman."  Also  rule  61,  as  follows: 
"Whenever,  in  the  absence  of  special  orders  to  do  so,  it  becomes 
necessary  to  back  a  train  in  the  opposite  direction  from  that  in  which 
it  is  expected  to  move,  it  must  be  done  with  great  care,  and  at  a 
rate  of  speed  not  exceeding  four  miles  per  hour,  keeping  a  flagman 
constantly  not  less  than  1,500  yards  in  advance  of  the  rear  of  train 
to  warn  any  train  that  may  be  approaching.  In  all  cases  of  backing 
a  train,  a  competent  man,  the  conductor  if  possible,  must  be  sta- 
tioned at  the  rear  of  last  car  to  watch  for  signals  or  obstructions,  and 
to  signal  the  engine  and  stop  train  whenever  necessary.  If  a  passen* 
ger  train,  he  must  hold  bell  cord  in  his  hand  in  readiness  to  sound 
the  engineman's  alarm  bell."  Also  rule  77,  which  is  intended  to 
carry  out  the  statutory  provision:  "  All  engines  and  trains  must 
come  to  a  full  stop  not  less  than  300  feet  nor  more  than  800 
feet  from  each  railroad  crossing,  and  not  proceed  until  the  cross- 
ing signal  indicates  their  right  to  do  so.  Where  there  is  no  such 
signal,  the  engineman  will  send  the  fireman  or  brakeman  ahead 
to  ascertain  that  the  way  is  clear,  and  to  flag  the  train  over  the  cross- 
ing." And  in  order  to  secure  the  safety  and  efficiency  of  its  employ- 
ees, the  Baltimore  &  Ohio  Company  had  in  force  the  following  rules, 
Nos.  121  and  76,  respectively:  "The  company  does  not  wish  or 
expect  its  employees  to  incur  any  risks  whatsoever  from  which,  by 
the  exercise  of  their  own  judgment  and  by  personal  care,  they  can 
protect  themselves,  but  enjoins  upon  them  to  take  time  in  all  cases 
to  do  their  duty  in  safety,  whether  they  may  be  at  the  time  acting 
under  orders  of  their  superiors  or  otherwise."  "  All  employees 
must  familiarize  themselves  with  the  general  and  special  rules  per- 
taining to  their  respective  positions.     If  in  doubt  as  to  the  meaning 
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of  any  rule  or  special  order,  application  must  be  made  at  ODce  to 
proper  authority  for  an  explanation.  Ignorance  cannot  be  accepted 
as  an  excuse  for  neglect  or  omission  of  duty." 

These  rules  are  reasonable,  and  provided  by  the  railroad  company, 
as  well  for  the  safety  of  its  passengers  and  employees  as  for  that  of 
its  own  property  and  interests,  and  it  is  the  imperative  duty  of  all 
employees,  especially  those  of  the  grade  of  conductors  and  engineers, 
whose  responsibilities  are  so  great,  to  thoroughly  acquaint  them- 
selves with  the  rules,  and  to  strictly  observe  them  in  the  perform- 
ance of  their  duties.  Plaintiff  was  conductor  in  charge  of  this  train, 
and  as  such,  it  was  not  only  his  duty  to  obey  the  rules  himself,  but 
to  see  that  all  employees  on  the  train  did  the  same.  On  the  con- 
trarr,  he  violated  directly  many  of  the  rules  of  the  company,  includ- 
ing statutory  rules,  with  such  recklessness  as  is  seldom  found,  not 
only  endangering  the  lives  of  the  passengers  in  his  charge  and  the 
(Icstmction  of  the  property  of  his  employer,  but  greatly  endangering 
his  own  life.  Plaintiff  was  in  the  position  on  the  train  it  was  proper 
for  him  to  occupy  in  pushing  a  train,  which  is  about  all  that  can  be 
said  for  him.  He  failed  to  stop  before  the  crossing,  to  have  his 
hand  upon  the  cord  to  sound  the  engineer's  alarm  bell  and  apply  the 
air  brake,  to  send  a  watchman  ahead,  or  to  await  the  signal  to  pro- 
ceed. Just  as  the  collision  was  about  to  take  place,  plaintiff  says  he 
thought  the  best  thing  he  could  do  to  save  the  passengers  was  to  stop 
the  train  by  putting  the  air  on,  which  he  did,  by  a  handle  underneath 
the  car  —  that  he  reached  down  underneath  the  car  to  get  it  and 
"put  on  the  air  just  as  he  hit  us."  So,  instead  of  using  the  more 
certain  means  of  putting  on  the  air  by  pulling  the  rope,  he  chose  the 
unusual  method  of  reaching  under  the  car,  which  threw  him  between 
the  colliding  "dinkey"  and  car,  whereby  his  head  was  badly 
injured.  The  former  mode  was  the  one  provided,  safe  and  effective ; 
the  latter,  never  intended  to  be  so  used,  and  under  the  circumstances 
most  dangerous.  If  the  plaintiff  had  used  ordinary  care  and  pre- 
caution, this  unfortunate  occurrence  would  not  have  been  brought 
about,  by  which  he  is  left  a  mere  wreck  of  a  man,  perhaps  for  the 
rest  of  his  life. 

It  is  contended  that  the  Baltimore  &  Ohio  train  on  the  main  track 
had  the  right  of  way,  and  that,  "  although  the  plaintiff  be  guilty  of 
negligence,  which  may  have  contributed  to  the  injury,  yet  if  the 
defendant  or  its  servant  knew  of  that  negligence,  or  might  have 
known  of  it  by  the  use  of  care  and  diligence,  and  could  then  have 
prevented  the  injury  to  the  plaintiff,  then  the  plaintiff's  negligence 
wii!  not  defeat  him,  the  defendant's  negligence  being  the  proximate 
cause  of  the  injury."     It  is  true  plaintiff's  train  had  the  right  of  way, 
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but  this  fact  did  not  authorize  him  to  violate  the  law  and  the  rules 
of  the  company,  made  for  his  guidance  and  control,  and  the  observ- 
ing of  which  —  indeed,  of  almost  any  one  of  them  —  would  have 
prevented  his  injury.  Who  can  believe,  for  a  moment,  from  the 
evidence  adduced  by  plaintiff  in  this  case,  that  "  his  injury  would 
have  occurred  from  the  defendant's  negligence  just  the  same 
if  the  plaintiff  had  been  in  no  wise  negligent,"  as  in  Carrico  v. 
Railway  Co.,  39  W.  Va.  87,  "  When  a  given  state  of  facts  is  such 
that  reasonable  men  may  differ  upon  the  question  whether  there  was 
negligence  or  not,  the  determination  of  the  matter  is  for  the  jury." 
Raines  v.  Railway  Co.,  39  W.  Va.  50,  syllabus  2.  "  But  when  the 
facts  are  such  that  all  reasonable  men  must  draw  from  them  the  same 
conclusion  —  when  there  is  no  room  for  two  reasonable  opinions 
about  it  —  then  it  becomes  a  question  of  law  for  the  court."  Id., 
syllabus  3.  I  am  a  firm  believer  in  the  right  of  trial  by  jury,  and 
jealous  of  any  encroachments  on  that  right,  and  have  feared  some- 
times that  the  circuit  courts  infringe  upon  the  province  of  the  jury; 
but  in  a  case  where  the  evidence  is  so  clearly  deficient  as  to  give  no 
support  to  a  verdict  for  plaintiff  if  so  rendered,  there  can  be  but  one 
course  to  pursue,  and  that  is  for  the  court  to  exclude  the  evidence 
from  the  jury,  and  end  the  case,  and  in  this  case  the  court  did  not 
err  in  so  excluding  the  evidence. 

As  to  the  third  and  fourth  bills  of  exceptions  to  the  action  of  the 
court  in  sustaining  objections  to  certain  questions,  it  matters  not 
what  the  answers  may  have  been.  The  result  could  not  have  been 
affected  by  them.  For  the  reasons  stated,  as  much  as  my  sympathies 
go  out  to  the  unfortunate  plaintiff,  the  judgment  of  the  Circuit  Court 
must  be  affirmed, 

CARMER  V.  CHICAGO,  ST.  PAUL,  MINNEAPOLIS 
&  OMAHA  RAILWAY  COMPANY. 

Supreme  Court,  Wisconsin,  March,  iSgy. 


BOY  KILLED  WHILE  ATTEMPTING  TO  CROSS  OVER  FREIGHT 
TRAIN.  —Where  il  appeared  thai  a  boy  eight  and  one-half  years  0/  age 
was  killed  white  attempting  to  dimb  between  cars  of  a  freight  train  that 
had  stood  on  a  side  track  obstructlnga  crossing  for  nearly  an  hour,  and  that 
the  boy  had  been  playing  between  the  tracks,  as  was  the  custom  known  to 
the  railway  employees,  and  no  trainmen  saw  the  deceased,  and  there  was  a 
conflict  of  testimony  as  to  whether  any  signal  was  given  before  the  train 
moved,  the  questions  of  negligence  and  contributory  negligence  should 
have  been  left  to  the  jury  and  a  nonsuit  was  error. 
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Appeal  from  a  judgment  of  Superior  Court,  Douglas  County, 
entered  on  a  verdict  directed  by  the  court  in  favor  of  defendant. 

The  action  was  by  the  administrators  of  the  estate  of  the  intestate, 
a  boy  eight  and  a  half  years  of  age,  who  was  run  over  and  killed  by 
defendant's  freight  train,  at  the  village  of  Hawthorne,  on  November 
11,  1892,  The  following  are  the  facts:  The  village  is  a  small  hamlet 
on  defendant's  line,  of  about  150  population,  the  houses  being  built 
along  the  railroad  tracks,  which  ran  nearly  north  and  south  at  this 
point.  There  were  three  tracks  running  through  the  village,  the 
side  track  where  cars  were  stored  was  the  roost  easterly,  then  the 
main  track  and  then  came  the  passing  track,  on  the  west  of  the  main 
tract,  and  distant  forty  feet  from  it;  the  passing  track  was  used 
when  trains  passed  each  other.  The  two  switch  tracks  were  about 
1,000  feet  in  length  and  about  the  middle  of  them  the  people  of  the 
'  Tillage  were  accustomed  to  cross  the  three  tracks  on  foot  and  with 
teams,  and  had  done  so  for  years.  Plank  crossings  had  been  laid  by 
the  railroad  company  at  this  point  over  the  side  track  and  the  main 
track,  but  not  over  the  passing  track.  A  highway  came  up  to  this 
crossing  on  the  east  side  and  another  on  the  west  side,  but  no  legal 
highway  had  ever  been  laid  across  the  railroad  tracks.  Between  the 
main  track  and  the  passing  track  and  about  150  feet  north  of  this 
crossing  stood  the  depot,  near  which  on  the  west  side  of  the  passing 
track,  were  most  of  the  buildings  of  the  village.  The  space  between 
the  tracks  was  used  by  the  people  of  the  village  indiscriminately  for 
crossing  the  tracks,  and  children  played  between  the  main  track  and 
the  passing  track.  About  aoo  feet  south  of  the  crossing,  on  the  west 
side  of  the  tracks,  stood  the  school-house,  which  was  attended  by 
about  thirty  children,  half  of  whom  came  from  the  east  side  of  the 
village.  The  plaintiff's  intestate,  on  the  day  of  the  accident,  got 
out  of  school  about  eleven  a.  m.,  with  two  other  boys,  and  they  came 
down  to  the  passing  track,  where  they  found  a  freight  train  of 
twenty-eight  cars.  They  went  south  to  the  end  of  the  train  and 
crossed  the  track  to  the  east  side,  where  one  of  the  boys 
lived,  and  then  returned  north  to  the  crossing,  intending  to  go 
to  the  hotel  on  the  west  side  of  the  track,  where  the  intestate  was 
living  with  his  parents.  The  boys  stopped  and  played  awhile  in  the 
fony-foot  space  between  the  main  and  passing  tracks,  where  the  train 
was  still  standing.  While  the  boys  were  there  the  intestate's  father 
climbed  through  the  standing  train,  on  his  way  to  the  mill  pond,  and 
cautioned  the  intestate  about  the  cars.  After  awhile  the  boys  started 
10  climb  through  the  opening  between  two  cars,  which  stood  over 
the  crossing,  and  just  as  they  got  on  the  end  of  a  "  dongola  car," 
the  train  started  with  a  couple  of  jerks,  and  the  two  companions 
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tucceeded  in  jumping  off,  but  the  intestate  was  thrown  down  between 
the  cars  and  was  run  over  and  killed.  The  evidence  is  conflicting 
■as  to  whether  any  signals  were  given  before  the  train  was  started. 
No  trainman  saw  the  boys  or  knew  of  the  accident.  The  train  was 
waiting  for  the  passenger  train  from  the  north,  and  had  stood  on 
the  crossing  for  nearly  fifty  minutes, 

Hetzel  &  Smart,  for  appellants. 

Pope  &  Pehrin,  for  respondent. 

WiNSLOw,  J.  —  Had  the  plaintiff's  intestate  been  an  adult  attempt- 
ing to  climb  between  the  cars,  under  the  circumstances  stated,  it 
seems  that  he  would  have  been  guilty  of  contributory  negligence,  as 
matter  of  law.  Flynn  v.  Railway  Co.,  83  Wis.  238,  53  N.  W,  494. 
There  is  no  such  hard  and  fast  rule,  however,  applicable  to  children 
of  the  tender  age  of  the  intestate.  Generally  the  question  as  to  the 
degree  of  diligence  required  of  the  child  must  be  submitted  to  the 
jury.  Whalen  v.  Railway  Co.  75  Wis.  654,  44  N.  W,  849.  Certainly 
the  present  is  not  a  case  where  the  court  can  say,  as  a  matter  of  law, 
that  the  child  was  guilty  of  contributory  negligence.  McVoy  v. 
Oakes,  91  Wis.  214,  64  N.  W.  748.  Contributory  negligence  not 
being  shown  as  matter  of  law,  the  sole  question  is  whether  there  is 
proof  of  negligence  on  the  part  of  the  employees  of  the  railway  com- 
pany, sufficient  to  go  to  the  jury.  There  was  much  proof  tending  to 
show  that  the  place  where  the  boy  was  injured  was  a  licensed  way, 
within  the  decisions  of  this  court.  There  seemed  to  be  no  sub- 
stantial dispute  on  the  question,  but,  even  if  there  was  a  dispute, 
there  was  certainly  ample  evidence  to  require  the  submission  of  the 
question  to  the  jury.  Mason  v.  Railway  Co.,  89  Wis,  156,  61  N.  W. 
300.  Not  only  did  the  proof  tend  to  show  that  there  was  a  licensed 
way,  but  it  also  tended  strongly  to  show  that  the  entire  space  between 
the  depot  and  the  crossing,  including  the  tracks  and  the  ground 
between  the  tracks,  was  almost  constantly  used  by  grown  persons 
and  children  passing  and  repassing  with  the  knowledge  of  the  rail- 
way employees,  and  without  objection  to  such  use.  Whatever  may 
be  the  law  in  other  jurisdictions,  it  is  very  well  settled  in  this  State 
that  trains  cannot  be  operated  in  such  places  in  the  same  manner 
that  they  may  be  lawfully  operated  in  the  country.  Such  a  state  of 
facts  calls  for  the  exercise  of  some  additional  care  in  the  movement 
of  trains.  The  care  to  be  exercised  is  undoubtedly  that  degree  of 
care  which  is  reasonably  adequate  to  meet  and  avoid  the  dangers 
which  ought  to  be  anticipated  under  the  circumstances.  Townly  v. 
Railway  Co.,  53  Wis.  626,  11  N.  W.  55;  Whalen  v.  Railway  Co.,  75 
Wis.  654,  44  N.  W.  849;  Johnson  v.  Transfer  Co.,  86  Wis.  64,  56  N. 
W.  161.     Jt  was  clearly  a  question  for  the  jury  in  the  present  case 
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to  decide  whether  the  trainmen  ought,  in  the  exercise  of  due  care, 
to  have  anticipated  that  a  child  might  be  present  on  the  track  or  on 
the  cars  when  the  train  started,  and,  if  so,  whether  some  greater 
degree  of  care  should  have  been  exercised  in  giving  warning  of  the 
starting  of  the  train,  or  some  greater  precaution  taken  to  guard 
against  such  an  accident.  The  train  had  stood  in  that  place  for 
nearly  an  hour,  blocking  all  the  communication  between  the  two 
sides  of  the  village.  The  proof  was  ample  to  show  that  grown  per- 
sons and  children  frequently  crawled  under  or  climbed  over  trains 
at  that  place  under  like  circumstances.  Upon  this  very  day  the  con- 
ductor of  the  train  saw  children  playing  between  the  tracks  and 
attempting  to  ride  on  the  cars  of  his  train  when  it  pulled  in.  The 
question  whether  he  and  his  colleagues  in  the  management  of  the 
train  exercised  that  degree  of  care  when  the  train  pulled  out  which 
ought  to  have  been  exercised,  in  view  of  the  dangers  to  be  reasonably 
anticipated,  was  a  question  (or  the  jury. 
Judgment  reversed  and  action  remanded  for  a  new  trial. 


CROWTY  V.  STEWART. 

Supreme  Court,  Wisconsin,  March,  iSg?. 


PLEADING  IN  ACTION  FOR  MALPRACTICE.— In  an  action  for  inalprac 
tke  a  cotnptaint  is  sufficieni  that  alleges  Ihai  plaintiff's  leg  was  broken  and 
thai  he  employed  defendant,  a  surgeon,  to  exaniine  and  set  the  same  If 
broken,  that  the  defendant  undertook  to  treat  it  and  failed  to  ascertain  that 
it  was  broken  and  tried  to  heal  the  same  as  though  it  was  not  broken,  and 
that  by  reason  of  defendant's  negligence  and  unskilful  treatment,  plaintiff 
suffered  much  pain  and  was  put  to  great  expense. 

Appeal  from  judgment,  Superior  Court,  Douglas  County,  over- 
ruling demurrer  to  complaint,  in  an  action  by  Simon  Crowly  against 
C.  A.  Stewart,   for  malpractice.     The  complaint  was   as  follows: 

"  The  complaint  of  the  above-named  plaintiff  respectively  shows 
to  the  court;  That  in  the  month  of  May,  A,  D.  1894,  the  plaintiff 
*as,  at  the  city  ©f  Dututh,  in  the  State  of  Minnesota,  kicked  on  the 
right  leg  by  a  vicious  horse,  and  the  same  thereby  broken  and 
greatly  injured.  That  at  that  time  the  defendant,  being  a  surgeon, 
the  plaintiff  called  and  informed  him  of  the  manner  of  receiving 
such  injury,  and  employed  him,  as  such  surgeon,  to  examine  such 
broken  leg  and  ascertain  the  extent  of  the  injury  thereby  caused, 
and  to  set  the  same,  if  broken,  and  to  treat  and  heal  the  same,  for 
whatever  the  injury  was  to  it;  and  for  that  purpose  the  said  defendant 
Vol.  11  —  7 
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undertook,  as  a  surgeon,  to  examine  said  injured  ]eg,  to  ascert^a 
'whether  the  same  was  broken,  and  also  undertook  to  treat  and  heal 
said  injured  leg  for  whatever  the  injury  was  or  may  have  been  to  it. 
That  pursuant  to  said  undertaking  said  defendant  examined  the  said 
injured  leg  of  the  plaintiff  in  a  negligent  and  unskilful  manner,  and 
failed  to  ascertain  that  the  same  was  broken,  or  the  extent  of  the 
injury  to  the  same,  and  that  he  treated  and  tried  to  heal  the  same  as 
though  it  was  not  broken,  greatly  to  the  plaintiff's  injury.  That,  by 
reason  of  the  defendant's  negligence  and  unskilful  examination  and 
treatment  of  plaintiff's  said  broken  leg,  the  plaintiff  was  made 
sick  and  kept  from  attending  to  .his  business  ever  since  the  date 
aforesaid,  suffered  much  pain  and  annoyance,  and  was  put  to  great 
expense,  and  has  been  and  still  is  disabled  from  attending  to  his  busi- 
ness, to  the  damage  of  the  plaintiff  $1,950."  A  general  demurrer  to 
the  complaint  was  overruled,  and  the  defendant  appealed. 

W.  M.  Steele  and  Edson  &  Hanks,  for  appellant. 

Swift  &  Cooper,  for  respondent. 

WiMSLOW,  J. — It  is  manifest  that  the  complaint  is  entirely  suf- 
ficient. It  contains,  in  substance,  the  averments  declared  by  this 
court  to  be  necessary  in  the  case  of  Jones  v.  Burtis,  88  Wis.  478,  60 
N.  W  785,    No  further  treatment  of  the  subject  is  necessary. 

Order  affirmed. 


CONROY  V.  CHICAGO,  ST.  PAUL,  MINNEAPOLIS 
AND  OMAHA  RAILWAY  COMPANY. 

Supreme  Court,  Wisconsin,  March,  i8g^. 

WRECK  ON  TRACK— BURNING  OIL  TANK  — TRANSFER  OF 'PAS- 
SENGERS AROUND  WRECK  — EXPOSURE  TO  DANGER.  — A  lr»in 
upon  which  the  ptainliff  was  a  passenger  was  stopped  bclore  it  reacbed  » 
wreck  of  a  freight  train  upon  which  were  tanks  containing  oil  and  naphtha 
that  were  on  fire,  and  the  passengers  were  conducted  around  the  fire  to  the 
other  side  of  the  wreck,  250  feet  from  the  tanks,  where  they  were  to  wail 
for  another  train  to  continue  their  journey.  Plaintiff  approached  to  within 
eighty-five  feet  of  the  burning  tanks,  and  after  standing  there  about  half 
an  hour  an  explosion  occurred  and  he  was  injured  by  the  burning  oil  falling 
upon  hini.  The  special  verdict  found  that  if  the  plainlilT  had  remained  at 
the  place  designated  "  he  would  not  have  been  seriously  injured,"  but  that 
he  "  unnecessarily  and  from  motives  of  curiosity  and  pleasure  went  from 
there  to  a  place  much  nearer  the  burning  tank  "  from  which  he  received  hi» 
injuries,  which  "  were  caused  by  reason  of  bis  so  going  nearer  the  burning 
tank;"  the  verdict  also  found  that  the  railroad  company  "  in  the  exercise 
of  ordinary  prudence  should  have  known  of  the  plaintiff's  position  In  tim« 
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10  warn  him  of  the  danger  which  threatened  on  account  of  the  burning 
tank,"  and  onghi  "  to  have  anticipated  that  the  plainiifl  would  go  nearer  to 
the  burning  tank  ;"  the  verdict  also  found  that  the  defendant  gave  plainliS 
warning  of  the  danger,  but  it  was  negligently  given  ;  that  the  plaintill  was 
not  guilty  of  any  want  of  ordinary  care,  however  slight,  in  so  going  much 
nearer  the  burning  oil  tank,  and  that  a  prudent  man,  situate  as  pUintiS 
was,  wotlld  not  have  anticipated  an  explosion,  and  that  defendant's  officers 
ought  to  have  expected  one  to  occur  and  were  guilty  of  negligence  that  was 
■  the  proximate  cause  of  the  plaintiff's  injuries.  Held,  that  the  verdict  was 
inconsistent  and  contradictory  and  no  judgment  should  have  been  entered 

FAILURE  TO  GIVE  WARNING  OF  APPARENT  DANGER,— II  appearittg 
that  the  flames  from  the  burning  tank  rose  to  a  great  height  and  the  danger 
of  approaching  was  obvious,  the  company  was  not  guilty  of  negligence  in 
not  giving  warning  lo  the  plaintiff. 

CONTRIBUTORY  NEGLIGENCE.— The  plaintiff  in  this  case  voluntarily  and 
out  of  mere  curiosity  and  for  his  own  pleasure  went  from  a  safe  place  pro- 
vided by  the  railway  company  to  one  of  danger,  and  he  cannot  hold  the 
company  liable  for  injuries  Co  which  such  act  contributed. 

NEGLIGENCE.— It  was  not  negligence  on  the  part  of  the  defendant  and  its 
agents  that  they  did  not  restrain  the  plaintiff  by  physical  force  from  unneces- 
sarily exposing  himself  to  danger  from  the  burning  tank  of  oil. 

CARRIER  AND  PASSENGER.-.The  relation  of  carrier  and  passenger  existed 
between  the  plaintiff  and  defendant  at  the  lime  of  his  injury,  although  his 
actual  transit  as  such  had  been  interrupted  for  the  time  being,  and  he  had 
been  directed  and  had  proceeded  to  a  place  on  the  defendant's  premises  to 
await  the  arrival  of  another  train  upon  which  to  complete  his  journey. 

CHARGE. —  It  was  reversible  error  for  the  court  to  charge  that  it  was  "  the  duty 
of  the  carrier  to  exercise  extraordinary  vigilance  aided  by  the  highest  skill,. 
and  to  exercise  the  highest  degree  of  care  to  prevent  the  interposition  of  any 
obstacle  to  expose  the  plaintiff  to  danger  while  waiting  for  the  train," 
although  the  court  correctly  said  elsewhere  in  the  charge  chat  the  duty  the 
defendant  owed  to  the  plaintiff  to  protect  him  from  injury  from  the  burning 
oil  tank  was  "  only  that  of  ordinary  care  and  prudence." 

Appeal  from  judgment,  Circuit  Court,  Pierce  County,  in  favor  of 
plaintiff. 

Thouas  Wilson  anil  L.  K.  Luse,  for  appellant. 

J.W.Hancock,  O.  A.  Turner  and  E.  A.  Jaggard.  for  respondent. 

The  action  was  for  the  recovery  of  damages  sustained  by  the  plain- 
tiff while  a  passenger  on  its  easterly  bound  train  of  cars  from  Ells- 
worth to  Marshfield,  Wis.  The  train  arrived  at  the  wreck  of  a 
freight  train  that  had  tanks  of  naphtha  and  kerosene  oil  on  board, 
and  were  on  fire  and  in  a  dangerous  condition.  The  passengers, 
including  the  plaintiff,  walked  around  the  wreck,  through  the  fields, 
as  directed  by  the  defendant's  servants,  to  a  point  about  250 
feet  from  the  wreck,  where  they  were  to  wail  for  a  train  that  was 
to  carry  them  on  their  journey.     About  an  hour  after  the  arrival  of 
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the  passenger  train,  the  explosion  occurred.  The  plaintiff  had 
approached  to  within  about  eighty-five  feet  of  the  burning  cars  and 
tanks  and  had  stood  there  about  half  an  hour,  when  the  tank 
exploded  and  the  plaintiff  was  injured  by  the  burning  oil  falling 
upon  him.  , 

The  points  decided  are  stated  in  the  syllabus. 

Judgment  reversed. 

Opinion  by  Pinney,  J. 

PYLE   V.  CLARK   ET  al. 
CLARK   ET  AL.  V.   WRIGHT. 

U.  S.  Circuit  Court  of  Appeals,  Eighth  Circuit,  March,  18^. 


DRIVING  ACROSS  RAILROAD  TRACK  —  COLLISION  —  CONTRIBU- 
TORY NEGLIGENCE.— Where  there  wasanunobstrucied  view  o(  a  railroad 
track  for  2. 000  feet,  and  the  driver  of  a  wagon,  without  lookiag  for  the 
approach  of  a  train,  drove  slowly  across  the  track,  and  while  so  doing 
an  engine  struck  the  wagon  and  plaintiff  was  injured,  there  was  sucb  con- 
tributory negligence  as  would  bar  recovery,  and  direction  of  verdict  for 
defendant  was  proper. 

RIDING  WITH  NEGLIGENT  PERSON— QUESTION  FOR  JURY.— Where 
a  person  was  riding  with  another  who  failed  to  exercise  proper  care  in 
driving  upon  railroad  track,  the  question  of  such  personal  negligence  was 
properly  submitted  to  jury. 

In  Error  to  the  Circuit  Court  of  the  United  Slates  for  the  Dis- 
trict of  Utah. 

Two  actions,  one  by  George  M.  Pyle,  and  the  other  by  A.  E, 
Wright,  against  S.  H.  H.  Clark  and  others,  receivers  of  the  Union 
Pacific  Railway  Company,  to  recover  damages  for  personal  injuries. 
A  verdict  was  directed  in  favor  of  defendants  in  the  case  of  Pyle, 
who  assigns  that  ruling  as  error.  The  case  of  Wright  having  been 
submitted  to  the  jury,  and  a  verdict  returned  in  his  favor,  the 
defendants  assign  as  error  the  submission  of  his  case  to  the  jury. 

David  Evans  (L.  R.  Rogers  with  him  on  the  brief),  for  plain- 
tiff in  error,  Geo.  M.  Pyle,  and  defendant  in  error,  A.  E.  Wright. 

Parley  L.  Williams,  for  S.  H.  H.  Clark  and  others,  receivers. 

Sanborn,  Circuit  Judge. — At  four  o'clock  in  the  afternoon  on  a 
clear,  still  day  in  July,  1895,  George  M.  Pyle  and  A.  E,  Wright  were 
riding  west  along  Second  North  street,  in  Salt  Lake  City,  in  a  covered 
wagon,  drawn  by  two  horses.  They  were  sitting  on  the  front  seat 
of  the  wagon.     Pyle  on  the  north  side  and  Wright  on  the  south  side, 


izedbyGoOJ^IC 


AMERICAN  NEGLIGENCE  REPORTS.  101 

and  the  cover  was  turned  back,  so  that  they  could  see  everywhere. 
Pyle  owned  the  horses  and  wagon,  and  was  driving  the  team,  and 
Wright  was  riding  with  him.  They  were  strangers  in  the  city,  but, 
when  they  were  about  loo  feet  east  of  Second  West  street,  they 
observed  a  railroad  upqp  it,  which  crossed  the  street  on  which  they 
•ere  traveling,  at  right  angles.  When  they  were  fifty  feet  from  the 
railroad  track,  Pyle  stopped  his  team,  and  an  engine  passed  across 
the  street  from  north  to  south,  and  then  turned  upon  a  spur  track, 
and  stopped  at  the  line  of  the  soith  sidewalk,  and  remained  there 
blowing  off  steam.  Pyle  then  drove  his  team  up  to  within  ten  to 
twenty-five  feet  of  the  track,  and  again  stopped  it.  From  this  point 
the  men  had  an  unobstructed  view  for  a  distance  of  2,000  feet  to 
the  north  up  the  track  on  which  the  train  that  subsequently  struck 
them  came.  At  a  point  z.ooo  feet  north,  the  track  on  which  the 
train  approached  curved  to  the  west,  and  disappeared  from  view, 
while  a  spur  track  stretched  on  to  the  north  a  distance  of  a  mile 
and  a  half.  The  men  did  not  observe  the  curve  of  the  main  track, 
but,  when  they  stopped  the  second  time,  they  looked  north  along 
the  track  and  saw  that  on  which  the  train  subsequently  came  for 
1,000  feet,  and  the  spur  track  beyond  that  point  for  more  than  a 
mile,  and  saw  no  engine  or  train  approaching  from  that  direction. 
They  then  looked  south,  watched  the  engine  which  was  standing 
just  south  of  the  street  for  a  minute,  and  Pyle  then  drove  his  team 
slowly  onto  the  main  track  of  the  railroad,  without  again  looking  to 
the  north,  when  a  train  coming  from  that  direction  collided  with  his 
wagon,  and  injured  him  and  Wright.  This  train  was  operated  by 
S.  H.  H.  Clark  and  others,  the  receivers  of  the  Union  Pacific  Rail- 
way Company,  and  Pyle  and  Wright  brought  separate  actions  against 
these  receivers  for  negligence  in  causing  their  injuries.  The  two 
cases  were  tried  together.  There  was  the  usual  conflict  of  testi- 
mony over  the  ringing  of  the  bell  of  the  engine  and  the  blowing  of  its 
whistle  before  the  accident,  and  there  was  evidence  that  the  train 
was  running  about  fifteen  miles  an  hour,  in  violation  of  an  ordinance 
which  prohibited  a  speed  of  more  than  eight  miles  an  hour  at  the 
place  of  the  collision.  Upon  this  state  of  facts,  the  court  below 
instructed  the  jury  to  return  a  verdict  in  favor  of  the  receivers  in 
Pyie's  case,  and  submitted  the  case  of  Wright  to  the  jury,  who 
returned  a  verdict  in  his  favor.  Pyle  assigns  the  ruling  of  the  court 
directing  a  verdict  in  his  case  as  trror,  and  the  receivers  assign  the 
ruling  of  the  court  submitting  Wright's  case  to  the  jury  as  error. 

There  was  sufficient  evidence  of  the  negligence  of  the  receivers  in 
these  cases  to  warrant  the  submission  of  that  question  to  the  jury, 
if  there  had  been  no  evidence  of  contributory  negligence  on  the  part 
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of  the  men  who  were  injured  by  the  collision,  so  that  the  only  ques- 
tion presented  here  is  whether  the  proof  of  the  negligence  of  the  lat- 
ter, was  so  conclusive  that  the  court  should  have  instructed  the  jury 
that  they  could  not  recover.  One  whose  negligence  is  one  of  the 
proximate  causes  of  his  injury  cannot  recover  damages  of  another, 
even  though  the  negligence  of  the  latter  also  contributed  to  it.  The 
question  in  such  a  case  is  not  whose  negligence  was  the  more  proxi- 
mate cause  of  the  injury,  but  it  is,  did  the  negligence  of  the  com- 
plainant directly  contribute  to  it?  If  it  did,  that  negligence  is  fatal 
to  his  recovery,  and  the  negligence  of  the  defendant  does  not  excuse 
it.  Railway  Co.  v.  Davis,  lo  U.  S,  App.  422,  426,  3  C,  C.  A.  429,  431, 
and  53  Fed.  Rep.  61,  63;  Railway  Co.  v.  Moseley,  is  U.  S.  App,  601, 
608,  6  C,  C.  A,  641,  643,  646,  and  57  Fed.  Rep.  921,  923,  925;  Rey- 
nolds V.  Railway  Co,,  3a  U,  S,  App.  577,  16  C.  C,  A,  435,  and  69 
Fed.  Rep.  808,  811 ;  Motey  v.  Granite  Co,,  36  U.  S.  App.  682,  20  C. 
C.  A.  366,  and  74  Fed.  Rep.  156;  Schofield  v.  Railway  Co.,  114  U,  S. 
615,  £iS,  5  Sup.  Ct.  1125;  Railroad  Co.  v.  Houston,  95  U.  S.  697, 
70a;  Hayden  v.  Railway  Co.,  124  Mo.  566,  573,  28  S,  W.  Rep.  74; 
Wilcox  V.  Railroad  Co.,  39  N.  Y,  358.  Every  railroad  is  a  menace 
of  danger.  It  is  the  duty  of  every  one  who  approaches  it  to  look 
both  ways  and  to  listen,  before  crossing  its  track ;  and,  when  a  dili- 
gent use  of  the  senses  would  have  avoided  the  injury,  a  failure  to 
use  them  is,  under  ordinary  circumstances,  contributory  negligence, 
and  should  be  so  declared  by  the  court.  Where  contributory  negli- 
gence is  established  by  the  un controverted  facts  of  the  case,  it  is  the 
duty  of  the  trial  court  to  instruct  the  jury  that  the  plaintiff  cannot 
recover.  See  the  cases  cited  supra,  and  Railroad  Co.  v.  Whittle,  40 
U.  S,  App,  23,  20  C.  C.  A.  196,  and  74  Fed.  Rep.  296,  301;  Donald- 
son %<.  Railway  Co.,  21  Minn.  293;  Brown's  Adm'x  v.  Railway  Co., 
22  Minn.  165;  Smith  v.  Railway  Co.,  26  Minn.  419,  4  N.  W,  Rep. 
782;  Lenix  v.  Railway  Co.,  76  Mo.  86;  Railroad  Co.  v.  Dick,  91  Ky, 
434.  15  S.  W.  Rep.  665;  Aerkfetz  v.  Humphreys,  145  U.  S,  418,  420, 
12  Sup.  Ct.  835;  Powell  V.  Railway  Co.,  76  Mo.  80;  DIauhi  r.  Rail- 
way Co.,  105  Mo.  645,  654,  658,  16  S.  W.  Rep.  281.  But  it  is  only 
where  the  undisputed  facts  are  such  that  reasonable  men  can  fairly 
draw  but  one  conclusion  from  them  that  the  question  of  negligence 
is  considered  one  of  law  for  the  court.  Railway  Co.  v.  Jarvi,  10 
U.  S.  App.  439,  451,  3  C.  C.  A,  433,  and  53  Fed.  Rep.  65;  Railway 
Co.  V.  Ives,  144  U.  S.  408,  417,  12  Sup.  Ct.  679;  Railroad  Co.  r. 
Converse,  139  U.  S.  469,  11  Sup.  Ct.  569;  Railroad  Co.  v.  Pollard, 
22  Wall.  341. 

Pyle  was  the  driver  of  the  team,  and  he  was  responsible  for  its 
movements.     He  was  sitting  on  the  north  side  of  the  wagon,  on  the 
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side  from  which  the  train  that  collided  with  his  wagon  approached. 
His  view  of  the  track  on  which  it  came  was  unobstructed  for  »,ooo  feet. 
His  horses  were  not  afraid  of  the  cars,  and  they  were  standing  still 
from  fifteen  to  twenty-five  feet  from  the  track.  He  sat  quietly  in 
his  wagon  for  a  minute  after  he  looked  to  the  north,  and  then, 
without  looking  north  'again,  he  drove  slowly  upon  the  track,  and 
the  engine  coming  from  that  direction  caught  him.  His  failure  to 
use  his  eyes  diligently,  his  failure  to  look  to  the  north  for  an  entire 
minute  before  he  drove  upon  the  track,  and  his  act  of  starting  his 
horses  forward  upon  it,  without  glancing  alternately  in  each  direction, 
were  acts  of  gross  negligence.  If  he  had  not  been  guilty  of  them, 
the  accident  could  not  have  happened.  If  he  had  not  driven  his 
horses  upon  the  track  in  front  of  the  approaching  engine,  there  would 
have  been  no  collision ;  and,  if  he  had  looked  to  the  north  immedi- 
ately before  he  drove  them  forward,  he  would  never  have  done  so. 
Upon  this  state  of  facts,  there  was  no  escape  from  the  conclusion 
that  the  negligence  of  Pyle  was  the  proximate  cause  of  the  collision. 
On  the  other  hand,  Wright  was  sitting  on  the  south  side  of  the  wagon, 
and  he  exercised  no  control  over  the  movements  of  the  team.  The 
wagon  and  the  horses  were  Pyle's,  and  he  was  driving  them.  It 
was  his  act  of  starting  them  forward  upon  the  track  without  looking 
for  the  train  that  came  from  his  side  of  the  vehicle,  that  was  the 
active,  moving  cause  of  the  disaster.  Wright  was  not  responsible  for 
this  act.  The  negligence  of  the  owner  and  driver  of  a  vehicle  cannot 
be  imputed  to  one  who  is  riding  with  him  gratuitously,  so  as  to  defeat 
a  recovery  for  an  injury  caused  by  the  concurring  negligence  of  the 
driver  and  the  third  person.  Railway  Co.  v.  Lapsley,  4  U.  S.  App.  542, 
)  C.  C,  A.  149,  and  51  Fed.  Rep.  174,  178,  and  cases  cited;  Little  v. 
Hackett,  116  U.  S.  366,  6  Sup.  Ct.  391.  It  may  be  that  a  person  of 
ordinary  prudence  riding  with  another  under  such  circumstances  as 
existed  in  this  case  would  put  a  certain  trust  in  the  driver  —  would 
naturally  expect  that  he  would  watch  for  the  approach  of  danger 
from  his  side  of  the  vehicle,  and  that  he  would  not  drive  forward 
unless  he  was  assured  that  there  was  none  in  that  direction;  and 
that  in  this  way  one  might  be  lulled  into  some  degree  of  security, 
and  led  to  watch  for  danger  from  his  own  side,  and  be  less  cautious 
about  its  approach  from  the  opposite  direction  than  he  would  be  if  he 
were  the  driver.  The  question  was  whether  Wright  exercised  such 
care  as  a  person  of  ordinary  prudence  would  have  used  under  the 
circumstances  of  his  case.  We  hesitate  to  say  that  the  facts  in 
Wright's  case  were  such  that  all  reasonable  men,  in  the  exercise  of 
their  deliberate  judgment,  must  come  to  the  conclusion  that  he  did 
not  exercise  ordinary  care.     In  our  opinion,  there   was  sufUcient 
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doubt  about  this  question  to  warrant  its  submission  to  the  jury.  The 
judgments  in  these  cases  must  accordingly  be  affirmed,  with  costs; 
and  it  is  so  ordered. 


FARMERS'  LOAN  AND  TRUST  COMPANY  V. 
NESTELLE. 

U.  S.  Circuit  Court  of  Appeals,  Ninth  Circuit,  February,  1S97. 


JUDGMENT  LIEN.  —An  order  direciing  receiver  lo  pay  a  judgment  against 
a  railroad  company  in  a  personal  injury  case  reversed  where  foreclosure 
proceedings  had  been  taken  against  the  railroad  company  by  other  parties. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  Division  of  the  District  of  Washington. 

Crowley  &  Grosscup  and  John  B.  Allen,  for  appellant. 

Cabr  &  Preston  and  S.  H.  Piles,  for  appellee. 

Hawley,  District  Judge. —  On  January  12,  1890,  Mrs.  Lavinia 
Nestelle,  while  a  passenger  on  one  of  the  trains  of  the  Northern 
Paciiic  Railroad,  sustained  an  injury.  She  subsequently  died,  and 
her  husband,  L.  W.  Nestelle,  petitioner  herein,  thereafter  brought 
an  action  against  the  railroad  company  for  the  injuries  received  by 
his  wife,  through  its  negligence,  and  recovered  a  judgment  for  $500 
and  costs.  On  October  30,  1893,  the  Farmers'  Loan  and  Trust 
Company,  appellant  herein,  instituted  foreclosure  proceedings 
against  the  Northern  Pacific  Railroad  Company,  and  receivers  were 
appointed  to  take  possession  of,  manage  and  operate  the  property  of 
said  railroad  company.  L.  W.  Nestelle  intervened  in  said  fore- 
closure proceedings,  and  on  April  i,  1896,  the  circuit  court  made  an 
order  directing  the  receiver  to  pay  the  judgment  obtained  by  Nestelle 
against  the  railroad  company,  with  interest  and  costs.  This  appeal 
is  taken  from  that  order.  The  judgment  in  favor  of  Nestelle  was 
obtained  prior  to  the  appointment  of  the  receiver.  Upon  the  princi- 
ples announced  in  Farmers'  Loan  &  Trust  Co.  v.  Northern  Pac.  R. 
Co.  (No.  319),  79  Fed.  Rep.  227,  and  the  authorities  there  cited, 
the  order  of  the  Circuit  Court  is  hereby  reversed,  with  costs  in  favor 
of  the  appellant. 
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ARKANSAS    MIDLAND    RAILWAY    COMPANY    V. 
GRIFFITH. 

Supreme  Court,  Arkansas,  February,  iS^j. 


MEASURE  OF  DAMAGES  —  VALUE  OF  SERVICES  —  EVIDENCE.  —  In  mi 
action  for  personal  injuries  it  is  permissible  for  plaintiff  to  show  tlie  value 
of  hit  annual  services  as  a  fanner  by  giving  ttie  facts  as  to  living  expenses. 

DERAILMENT  —  PRESUMPTION  OF  NEGLIGENCE  —  INSTRUCTION.  — 
Where  a  passenger  sustains  injury  in  a  derailment  due  to  a  defective  rail 
there  is  a  presumption  of  negligence  on  the  part  of  the  railway  company, 
o  that  effect  is  not  error. 


Appeal  from  judgment  for  plaintiff  in  the  Circuit  Court,  Prairie 
County. 

J.  J.  &  E.  C.  HoRNOR,  for  appellant. 

J.  H.  Harrod,  for  appellee. 

This  is  an  action  for  damages  for  personal  injuries  received  by 
plaintiff  and  appellee  while  a  passenger  on  one  of  defendant's  and 
appellant's  trains,  and  by  reason  of  the  negligence  of  the  latter. 
Trial  and  judgment  against  defendant  for  $3,000.80,  substantially 
the  amount  claimed,  and  defendant  appealed.  We  are  of  opinion 
that  there  was  evidence  sufficient  to  warrant  the  verdict. 

The  fifth  ground  of  error  is  that  the  court  should  have  excluded 
pkintiS's  testimony  in  so  far  as  it  shows  the  value  of  his  annual  serv- 
ices as  a  farmer,  because  his  testimony  is  only  his  opinion  as  to 
such  services  and  their  value,  and  he  was  not  shown  to  be  an  expert, 
whose  opinion  alone  can  be  taken  and  given  in  evidence  in  such  mat- 
ters. Where  the  plaintiff  (as  showing  his  method  of  arriving  at  the 
value  of  his  services  annually)  testified  that  it  required  about  $300 
for  him  to  make  a  living,  implying  that  he  made  a  living  for  himself 
and  those  dependent  upon  him,  he  exhibited  a  practicable  method 
of  calculation  far  above  and  far  more  accurate  than  any  the  mere 
theorists  have  been  able  to  discover.  The  opinion  of  a  non-expert 
witness  is  admissible  in  evidence  as  to  matters  of  common  knowl- 
edge among  people  of  his  particular  calling  or  vocation.  It  is  proper 
for  such  witness,  also,  to  state  the  facts  upon  which  his  opinion  is 
founded,  in  order  that  the  jury  may  be  aided  in  determining  as  to 
the  correctness  of  his  conclusions.  Railway  Co.  v.  Lyman,  57  Ark. 
S19,  t^  S.  W.  Rep.  170;  Phillips  v.  Terry,  5  Abb,  Pr.  (N.  S.)  327. 
We  think  the  fact  stated  by  the  witness  in  this  case,  that  it  took 
$300  to  make  a  living  for  himself,  followed  by  the  natural  inference 
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that  he  made  a  living,  was  sufficient  to  warrant  his  opini 
subject. 

As  to  the  objections  to  instructions.  It  is  undoubtedly 
viewed  abstractly,  the  first  of  these  instructions  is  erronec 
cannot  be  maintained  as  an  abstract  proposition  that  "  wh 
senger,  being  carried  on  a  train,  is  injured  without  fault  or 
the  law  presumes  that  there  was  negligence  on  the  part  o 
rier,  and  the  carrier  must  remove  the  presumption  by  c 
because  the  injury  may  proceed  from  something  entirel 
nected  from  the  condition  or  operation  of  the  road  and 
something  over  which  the  carrier  has  no  control.  But,  c 
as  applying  to  the  facts  of  this  case,  we  see  no  error  in  it, 
there  having  been  a  derailment  by  reason  of  a  broken  rail, 
occurring  by  reason  of  a  defective  cross-tie,  producing  i 
things  from  which  plaintiff  received  his  injury,  while  a  pasi 
one  of  the  cars  so  derailed,  the  presumption  of  negligence 
as  stated  in  that  and  the  third  of  these  instructions;  nor  is 
cient  defense,  as  said  in  the  third  one,  to  show  that  defei 
not  know  of  the  defect.  The  company  must  show  that  it 
ctsed  the  proper  degree  of  care  to  discover  the  defect 
course,  to  remedy  it  when  discovered,  and  thus  prevent  the 
as  far  as  possible. 

Judgment  affirmed. 

Opinion  by  Bunn,  Ch.  J. 

ILLINOIS  CENTRAL  RAILROAD  COMPAI 
SANDERS. 

Supreme  Court,  lUituns,  April,  l&^. 


MASTER  AND  SERVANT  — BRAKEMAK  RUN  OVER  WHII 
LING  CARS  — DANGEROUS  CONDITION  OF  TRACK.- 
appeared  (hat  a  brakeman  wag  injured  while  coupling  cars  in 
jard  of  a  station  by  his  foot  being  caught  in  one  of  the  spaces  b 
ties  of  Ibe  track  thai  was  not  filled  up  to  the  level  of  the  ties  as  i) 
done,  and  that  he  had  no  knowledge  that  the  track  was  in  such 
condition,  he  having  been  on  that  run  for  only  three  weeks  prev 
accident,  the  company  was  liable. 

Appeal  from  judgment  of  appellate  court.  Fourth  Dej 
affirming  judgment  in  favor  of  plaintiff,  €6  111.  App.  4 
declaration  alleged  that  the  plaintiff  was  a  brakeman  in  de 
employ  and  that  it  was  his  duty  to  assist  in  switching  cars, 
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the  defendant  neglected  to  fiU  in  the  track  between  the  ties  with 
cinders  or  other  substance  so  that  a  brakeman  while  walking  on  said 
track  would  not  be  exposed  to  unnecessary  danger  of  catching  his 
foot  between  said  ties;  that  the  defendant  permitted  certain  ties  to 
remain  above  the  ground  and  that  the  plaintiff  while  engaged  in 
coupling  cars  and  using  due  care  and  diligence  for  his  own  safety 
had  one  of  his  feet  entangled,  caught  and  fastened  between  and 
underneath  two  of  said  ties  of  defendant's  track  and  was  thrown 
down  and  upon  the  rails,  and  run  over  by  the  cars  he  was  engaged 
in  coupling.  On  the  first  trial  plaintiff  recovered  a  judgment,  which 
was  reversed  by  the  appellate  court.  On  the  second  trial  the  plain- 
tiff again  recovered  a  judgment,  which  was  affirmed  by  the  appellate 
court.  The  plaintiff  was  about  twenty-six  years  of  age  at  the  time 
of  the  accident,  February  23,  1S92,  and  had  been  in  the  employ  of 
the  company  as  a  brakeman  and  switchman  for  about  three  years, 
and  had  been  transferred  to  this  run  about  February  i,  1892.  The 
crew  of  the  train  consisted  of  an  engineer,  fireman,  conductor  and 
three  brakemen,  of  whom  appellee  was  one.  The  train  made  a  trip 
of  fifty-two  miles  every  morning,  returning  the  evening  of  the  same 
day,  and  the  crew  was  required  to  load  and  unload  all  freight  and 
to  switch  and  transfer  all  cars  from  the  sidings  and  switch  tracks. 
On  the  day  of  the  injury  to  plaintiff  the  train  reached  Edgewood 
about  4.30  p.  M.,  and  the  train  was  divided,  two  cars  being  left,  and 
the  forward  portion  of  the  train  was  started  back  to  couple  on  the 
rear  end,  standing  in  the  north  part  of  the  yard.  The  north  car  in 
the  forward  portion  of  the  train  was  a  box  car  with  a  high  drawhead, 
and  the  south  car  of  the  rear  portion  of  the  train  had  a  low  draw- 
head,  and  the  coupling-pin  was  somewhat  bent.  As  the  rear  end  of 
the  train  was  approached  the  appellee  climbed  down  the  ladder  of 
the  car  he  was  on  and  was  engaged  in  giving  the  engineer  signals, 
and  when  about  a  car-length  from  the  rear  end  of  the  train  he  got 
off  and  walked  beside  the  car  rapidly  enough  to  get  to  the  north  end 
of  it  before  the  other  car  was  struck.  At  the  same  time  another 
train  of  cars  of  appellant  came  in  on  the  pass  track  directly  west, 
the  space  between  the  two  trains  being  only  sis  or  eight  feet.  Appel- 
lant attempted  to  enter  the  link  and  force  down  the  pin  as  the 
cars  came  together,  but  the  pin  did  not  go  down.  The  momentum 
of  the  forward  part  of  the  train  striking  the  rear  portion  caused  all 
to  move,  and  appellee,  still  endeavoring  to  make  the  coupling, 
walked  along  between  the  two  cars,  and  while  thus  engaged  his  left 
foot  went  down  between  two  of  the  ties ;  he  had  hold  of  the  car  in 
front  with  his  left  hand,  and  clung  to  it.  The  other  car  following 
struck  him  in  the  back,  and  as  he  made  a  step  with  his  right  foot  to 
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keep  from  falling,  it  went  into  the  trestle  or  cattle-guard  between 
the  ties,  and  before  he  could  extricate  his  right  limb  from  the  trestle 
he  fell  and  his  leg  was  run  over  above  the  knee. 

William  H.  Green,  for  appellant. 

Samuel  L.  Dwight  and  Frank  F.  Noleman,  for  appellee. 

It  is  first  claimed  in  the  argument  that  the  appellate  court  erred 
in  failing  to  give  the  reasons  of  the  court  for  the  opinion  affirming 
the  judgment  of  the  circuit  court.  In  affirming  the  judgment  the 
appellate  court  filed  an  opinion  purporting  to  show  the  grounds 
upon  which  the  judgment  of  the  court  was  predicated.  The  main 
objection  to  the  opinion  is  that  it  fails  to  discuss  the  facts.  We 
shall  not  stop  to  discuss  the  question  whether  error  can  be  predi- 
cated on  the  fact  that  an  opinion  of  the  appellate  court  may  contain 
too  much  or  too  little,  or  whether  it  may  be  too  long  or  too  short. 
It  is  sufficient  in  this  case  to  say  when  the  case  was  first  before  the 
appellate  court  the  facts  were  fully  discussed  (see  Railroad  Co.  v. 
Sanders,  58  III.  App.  120),  and,  as  the  facts  were  substantially  the 
same  on  the  second  appeal  (66  111.  App.  439),  no  necessity  existed 
for  repetition  of  the  discussion  found  in  the  first  opinion.  The 
principal  ground  relied  upon  by  appellant  to  reverse  the  judgment 
is  the  refusal  of  the  circuit  court  to  instruct  the  jury  to  find  for  the 
defendant.  This  is  predicated  on  the  assumed  position  that  there 
was  no  evidence  tending  to  prove  the  exercise  of  ordinary  care  on 
behalf  of  appellee,  and  no  evidence  tending  to  prove  culpable  negli- 
gence on  behalf  of  the  railroad  company.  If  there  was  no  evidence 
whatever  tending  to  prove  that  the  plaintiff  was  in  the  exercise  of 
due  care  at  the  time  he  was  injured,  it  is  well  settled  by  numerous 
decisions  of  this  and  other  courts  that  he  could  not  recover. 
Indeed,  in  a  case  of  this  character,  the  exercise  of  ordinary  care  is 
indispensable  to  a  recovery.  So,  also,  if  there  was  no  evidence  tend- 
ing to  prove  negligence  on  behalf  of  the  defendant,  the  plaintiff 
could  not  recover.  It  will  be  remembered  that  the  car  where  the 
coupling  was  to  be  made  was  left  standing  over  an  old  cattte-guard ; 
and  there  was  evidence  tending  to  prove  that  the  ties  south  of  the 
cattle-guard,  over  which  appellee  was  required  to  pass  in  making  the 
coupling,  were  above  the  surface  of  the  ground,  and  the  spaces 
underneath  and  between  the  ties  were  not  filled  with  earth  or  other 
substance,  so  that  a  person  could  not  pass  over  them  without  stum- 
bling, or  getting  the  feet  fastened.  In  other  words,  the  track  where 
the  coupling  was  required  to  be  made  was  not  smooth  or  level,  but 
dangerous.  And  the  evidence  tends  to  prove  that  when  appellee 
stepped  between  the  two  cars,  and  attempted  to  make  the  coupling, 
his  left  foot  went  down  between  two  ties,  and  was  caught  underneath 
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them,  where  the  dirt  had  been  removed;  and  when  he  stepped 
fonrard  with  his  right  foot,  to  keep  from  falling,  his  right  foot  did 
not  strike  a  level  footing,  but  went  into  the  cattle-guard.  The  law 
does  not  require  a  railroad  company  to  furnish  machinery,  tracks, 
and  switches  for  their  employees  which  are  of  the  best  character,  or 
that  are  absolutely  safe,  but  the  duty  imposed  is  to  use  reasonable 
and  ordinary  care  and  diligence  in  providing  safe  machinery,  tracks, 
and  switches  for  the  use  of  those  engaged  in  its  service.  Railroad 
Co.  V.  Lonergan,  ii8  III.  48,  7  N.  E.  Rep.  55.  But  this  rule,  as  the 
evidence  tends  to  show,  was  not  observed.  The  evidence  seems  to 
show  that,  as  a  general  rule,  railroad  companies,  at  stations  within 
switching  limits,  have  their  tracks  filled  up  to  the  level  of  the  ties, 
so  that  brakemen  may  walk  over  the  ties  in  coupling  cars  without 
stumbling  or  falling.  If  this  precaution  had  been  observed,  it  is 
apparent  appellee's  foot,  in  attempting  to  couple  the  cars  in  ques- 
tion, would  not  have  been  caught  under  the  ties,  and  he  would  not 
have  stepped  into  the  cattle-guard  and  received  the  injury. 

But,  it  is  said,  conceding  appellant  permitted  certain  ties  to  remain 
above  the  ground,  and  neglected  to  have  the  spaces  underneath  and 
between  the  ties  filled  with  a  proper  substance,  and  neglected  to 
have  the  cattle-guard  property  covered  with  a  suitable  passage,  yet, 
as  these  defects  were  not  concealed,  and  appellee  saw  them,  or 
might  have  seen  them,  and  having  notice,  he  voluntarily  took  the 
risk  arising  out  of  the  danger.  If  the  plaintiff  knew,  or  by  the  ex- 
ercise of  ordinary  diligence  might  have  known,  that  the  track  and 
the  cattle-guard  were  dangerous,  and,  knowing  these  facts,  at- 
tempted to  make  the  coupling,  and  was  injured,  he  ought  not  to 
recover.  But  the  plaintiff  testified — and  in  this  he  is  not  contra- 
dicted —  that  he  had  no  knowledge  whatever  that  the  track  where 
the  coupling  was  attempted  was  out  of  repair.  The  law  required 
the  railroad  company  to  furnish  a  reasonably  safe  track  inside  of  the 
switching  limits  where  the  switching  was  required  to  be  done;  and 
the  plaintiff,  in  the  absence  of  knowledge  to  the  contrary,  had  the 
right  to  presume  that  the  railroad  company  had  discharged  its  duty 
in  this  regard.  It  is  true  that  the  plaintiff  had  been  on  this  run  for 
three  weeks  before  the  accident,  and  he  had  passed  over  the  track 
twice  every  day  during  that  time;  but  in  making  a  round  trip  of  one 
hundred  miles,  and  doing  all  the  switching  required  in  ten  or  twelve 
switch-yards,  besides  handling  all  the  local  freight,  as  was  done  by 
the  crew  constituting  the  train  with  which  plaintiff  was  connected, 
it  is  unreasonable  to  suppose  that  the  plaintiff  would  in  so  short  a 
time  become  familiar  with  the  condition  of  the  track  where  switch- 
ing was  required  to  be  done  along  the  entire  line  from  Centralia  to 
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Effingham.  The  ruling  in  Railroad  Co.  v.  Johnson,  ii6  III.  206,  4 
N.  E.  Rep.  381,  that  the  law  does  not  require  a  brakeman  upon  a 
freight  train  absolutely  to  know  all  the  defects  of  construction  which 
may  be  along  the  line  of  the  railroad,  is  applicable  here.  But  it  is 
said  the  defective  track  and  cattle-guard  were  in  plain  view,  and 
might  have  been  seen  by  the  plaintiff  if  he  had  looked.  The  coup- 
ling of  cars  is  a  dangerous  service.  The  work  has  to  be  done 
instantly  when  the  cars  come  together.  A  slight  misstep  or  a  false 
movement  on  the  part  of  the  brakeman  may  expose  his  life  or  limb 
to  danger.  Hence  it  is  apparent,  when  a  brakeman  undertakes  to 
make  a  coupling  he  has  no  time  to  investigate  the  track,  and  deter- 
mine whether  it  is  defective  or  safe.  His  whole  attention  is  directed 
to  the  cars  that  are  coming  together,  and  the  dangerous  act  he  is 
required  to  perform,  and  it  cannot  be  expected  that  he  will  stop  in 
the  performance  of  his  duty  to  examine  the  condition  of  the  track. 
What  is  said  in  Railroad  Co.  v.  Hines,  132  111.  161,  23  N.  E.  Rep. 
1021,  applies  here. 

Under  such  circumstances,  plaintiff  could  not  be  chargeable  with 
notice  of  the  defective  condition  of  the  track.  Under  the  facts  as 
they  appear  in  the  record,  we  are  of  the  opinion  that  the  court  did 
not  err  in  refusing  to  instruct  the  jury  to  find  for  the  defendant. 

Judgment  affirmed. 

Opinion  by  Craig,  J. 


WEST  CHICAGO  STREET  RAILWAY  COMPANY 
V.  McNULTY. 

Supreme  Court,  lUincit,  April,  iSg^. 


STREET  RAILWAYS— INSTRUCTION.  — An  instruction  that  "the  plain- 
tiff, as  a  passenger,  was  not  required  by  law  to  exercise  extraordinary  care, 
or  manifest  the  big-hcst  degree  of  prudence  to  avoid  injury.  AH  the  law 
required  of  him  while  traveling  as  a  passenger  was  that  he  should  exercise 
ordinary  care  and  prudence  for  bis  safety,  such  as  ordinarily  careful  persons 
would  exercise  under  the  same  circumstances  as  those  shown  in  evidence," 
is  not  erroneous,  the  two  sentences  not  being  in  conflict  as  alleged  not  do 
they  pronounce  a  conclusion  from  the  evidence  wbicb  the  jury  alone  may 
lawfully  determine.     Railroad  Co.  v.  Fisher,  14.1  111.  614. 

SAME.  — An  instruction  offered  by  defendant  that,  "  the  jury  are  instructed  as 
a  matter  of  law,  that  ordinary  care  and  prudence  is  the  exercise  of  that  care 
which  every  person  of  common  prudence  bestows  upon  his  affairs  and  con- 
cerns, imd  a  person  of  ordinary  prudenct  britaws  the  kighetl  degree  af  mgilanee 
and  care  1/^on  Hi  evm  affairs  when  danger  surrounds  Aim  or  Jke  ^prihtneb^ 
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impending  diiailtr.  The  plaintiff  was  bound  to  exercise  that  degree  of 
care,  and  if  by  that  degree  of  care  on  his  pan  the  accident  might  have 
been  avoided,  the  plaintiff  cannot  recover  in  this  case,"  was  properly 
modified  by  the  court  by  striicing  out  the  words  printed  in  italics  before  it 
was  given  to  the  jury,  as  [here  was  no  evidence  that  ih'e  plaintiff  had  reason 
to  apprehend  disaster  till  the  instant  he  was  struck  by  the  wagon, 
INSTRUCTION  — PASSENGER  ON  STREET  CAR  INJURED  IN  COU 
LISION.  —  It  was  proper  for  the  court  to  modify  a  retjuested  special  Inter- 
T<^atory;  "Could  the  plaintiff,  by  the  exercise  of  ordinarv  reasonable 
pmdence  for  his  own  safety,  under  all  the  circumstances  which  you  find 
from  the  evidence  surrounded  him  at  the  time  of  Iht  injury  complaintd  af 
in  Ml  rait,  havi  rtmoved  in  time  to  avoid  tht  injuriei  comptainid  of? —  by 
suilcing  out  the  woids  printed  in  italics  and  inserting  in  their  stead  the 
words  "  accident  in  question,  have  avoided  the  accident  and  injuries  com- 
plaioed  of ;  "-^  the  proper  inquiry  being  not  whether  he  might  not  have 
removed  himself  from  the  car  steps  upon  which  he  was  riding  when  injured 
by  collision  with  a  team  of  horses,  but,  being  there,  could  he  have  avoided 
the  injury  by  tbe  exercise  of  ordinary  care  and  prudence. 

Appeal  from  judgment,  Appellate  Court,  First  District,  afErming 
judgment  in  favor  of  plaintiff  (64  III.  App.  549). 

D.  W.  MuNN,  for  appellant. 

Wm.  Devar  and  Kavanagk  &  O'Donnell,  for  appellee. 

This  was  an  action  by  appellee  against  appellant  to  recover  dam- 
ages for  a  personal  injury  alleged  to  have  been  sustained  by  reason 
of  the  negligence  of  the  latter's  servants.  The  cause  was  tried 
before  a  jury  in  the  Superior  Court  of  Cook  county,  where  a  verdict 
was  returned  in  favor  of  the  plaintiff  for  $3,500.  The  amended 
declaration  consisted  of  four  counts,  and  alleged  —  First,  that  on  the 
5th  day  of  July,  1893,  the  plaintiff  became  a  passenger  on  one  of 
defendant's  Milwatikee  avenue  cable  cars,  and  that  while  he  was  in 
the  exercise  of  due  care  and  diligence  for  his  safety,  the  car  upon 
which  he  was  riding  was,  by  reason  of  the  neghgence  of  the  defend- 
ant's servants,  caused  to  collide  with  a  certain  wagon  or  vehicle, 
whereby  the  plaintiff  was  struck  and  thrown  with  great  violence 
from  the  car;  second,  that  the  defendant's  servants  negligently 
failed  to  notify  and  warn  the  plaintiff  of  the  danger  and  proximity 
of  the  wagon;  third,  that  the  defendant's  servants  negligently  failed 
to  manage  and  control  said  cars,  so  as  to  prevent  a  collision,  and 
carelessly  continued  to  operate  said  train  at  a  great  rate  of  speed; 
fourth,  that  the  defendant  negligently  allowed  the  plaintiff  to  be 
Uirown  on  the  pavement  of  the  street  and  dragged  a  great  distance. 
The  points  decided  by  the  court  are  fully  stated  in  the  syllabus. 

Judgment  affirmed. 

Opinion  by  Baker,  J. 
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VILLAGE  OF  CHATSWORTH  V.  ROWE. 

Supreme  Court,  Illinois,  April,  i8gj. 


VARIANCE.  —  An  objection  that  there  Is  a  variance  must  be  made  at  the  time 
the  evidence  is  offered,  otherwise  it  will  be  waived. 

EVIDENCE — DAMAGES.  —  Evidence  of  plaintiff's  daily  earnings  was  prop- 
erly admitted  under  an  allegation  that  "  plaintiff  was  hindered  from  trans- 
acting her  business  affairs,  etc..  wherefore  plaintiff  says  she  is  injured,  and 
has  sustained  damages  to  [he  amount,"  e[c. 

EVIDENCE  — EXPERT  — PHYSICIAN.— The  opinion  of  a  physician  after 

tionable. 
EVIDENCE.  —  An  objection  to  a  hypothetical  question  that  it  was  incompetent 
does  not  raise  the  question  of  its  being  objectionable  in  form  or  that  it  con- 
tained incompetent  matter. 

Appeal  from  Appellate  Court,  Second  District. 

C.  C.  &  L.  F.  Strawn,  for  appellant. 

Torrance  &  Torrance,  for  appellee. 

This  is  an  appeal  from  a  judgment  of  the  appellate  court  affirming 
a  judgment  of  the  circuit  court  of  Livingston  county,  wherein 
appellee,  Eliza  Rowe,  saed  the  village  of  Chatsworth  for  an  injury 
alleged  to  have  been  received  from  a  fall  on  a  defective  sidewalk  in 
the  village.  It  appears  from  the  record  that  the  plaintiff  resided  in 
the  village  of  Chatsworth ;  that  she  followed  washing  for  the  resi- 
dents of  the  village;  that  on  May  7,  1889,  she  left  her  home  in  the 
southwest  part  of  the  village  to  go  to  the  residence  of  W.  W,  Sears, 
in  the  northwest  part  of  the  town,  to  do  the  family  washing;  that 
when  she  arrived  at  a  point  on  the  sidewallc  between  the  residences 
of  Trask  and  one  Sears,  her  foot  was  caught  in  a  hole  in  the  plank 
sidewalk;  she  fell  and  received  a  severe  injury  on  the  knee  of  one  of 
her  limbs.  It  is  claimed  there  was  a  variance  between  plainti&'s 
proof  and  the  declaration.  In  order  to  avail  of  a  variance  between 
the  proof  and  the  declaration,  it  is  well  settled  that  the  objection 
must  be  made  at  the  time  the  evidence  is  offered;  otherwise  it  will 
be  waived.  Here  the  record  fails  to  show  that  an  objection  of  that 
kind  was  made  at  the  time.  It  is  next  claimed  that  the  court  erred 
in  allowing  plaintiff  to  testify  that  she  was  engaged  in  washing,  and 
received  for  her  work  one  dollar  per  day.  It  was  alleged  in  the 
declaration  that  "  plaintiff  was  hindered  from  transacting  her  busi- 
ness affairs,  etc.,  wherefore  plaintiff  says  she  is  injured,  and  has 
sustained  damages  to  the  amount,"  etc.     Under  the  declaration, 
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plaiottfi  had  the  right  to  show  what  her  business  was,  what  she  was 
earning,  or  what  her  labor  was  worth.  In  Railroad  Co.  v.  Fried- 
man, 146  111.  593,  the  declaratioa  cont^ned  no  allegation  of  any 
special  contract  or  engagement  of  plaintiff  with  any  person  under 
which  he  might  earn  money  for  his  services. 

Dr.  Whelmaa,  who  had  treated  plaintiff's  knee,  testified  that  the 
condition  of  the  knee  when  he  first  examined  it  could  have  been  pro- 
duced by  a  fall  or  external  injury.  He  also  gave  the  same  opinion 
from  an  examination  at  different  times.  We  perceive  no  objection 
to  this  evidence.  If,  from  an  examination  of  the  injury,  the  physi- 
cian was  able  to  tell  what  was  the  cause  of  the  injury,  his  opinion 
was  competent  for  the  jury,  in  connection  with  the  other  evidence. 
It  is  also  insisted  that  the  court  erred  in  allowing  a  hypothetical 
question  to  be  asked  an  expert,  Dr.  Marshall.  Whether  the  form 
of  the  question  was  objectionable,  or  whether  it  contained  incompe- 
tent matter,  we  are  not  called  upon  to  determine,  as  no  such  ques- 
tion was  raised.  The  only  objection  made  to  the  question  was  that 
it  was  incompetent.  It  is  a  common  practice  in  cases  of  this  kind 
to  call  experts  and  ask  hypothetical  questions,  and  it  has  never  been 
understood  that  such  questions  are  incompetent.  Another  objec- 
tion made  to  the  question  was  that  the  doctor  was,  in  a  part  of  the 
question,  requested  to  state  his  opinion  from  what  he  had  observed 
from  a  personal  examination  of  the  limb.  If  the  expert  had  an 
opinion  in  regard  to  the  injury  from  a  personal  examination  of  the 
knee,  we  see  do  reason  why  that  opinion,  whatever  it  might  be 
worth,  was  not  proper  forthe  jury. 

Judgment  affirmed. 

Opinion  by  Craig,  J. 


WESTERN  BREWERY  CO.  V.  MEREDITH. 

Supreme  Court,  Illinois,  April,  1897. 


PLEADING  — WILFUL  NEGLIGENCE  —  BR AKEMAN  KNOCKED  FROM 
BOX  CAR  BY  PIPE  CROSSING  TRACK.  —  A  declaration  thai  allegcE 
tbal  pUintiff  was  injured  "  because  of  the  wilful,  careless  and  neg-llgcnt  act 
of  the  defendant  in  manner  and  form  following,"  that  is  to  say,  in  placing  a 
steam  pipe  across  its  switch  track  from  the  engine-house  to  another  building 
at  snch  a  low  elevation  that  it  was  impossible  for  the  plalnllR,  while  discharg. 
ing  his  dniie*  as  a  brakeman  on  top  of  the  box  car,  to  pass  under,  and  he 
wu  struck  by  the  pipe  and  thrown  to  the  ground,  does  not  charge  "  wilful  '* 
o^ligeace. 
Vol.  II  —  S 
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INSTRUCTION  —  DAMAGES.  —  An  instruction  llial  the  jury  miyht  lake  into 

coQai<lera.tion  In  fixing  damages  the  plaintiff's  suffering  in  body  and  mind.  If 
any,  resulting  from  such  injuries,  did  not  authorize  a  recovery  for  injury 
to  mind  but  only  for  mental  suffering  caused  by  and  inseparable  from  physi- 
cal pain,  and  there  was  no  need  of  any  allegation  of  special  damages  for 
mental  suffering. 

Appeal  from  judgment,  Appellate  Court,  Fourth  District,  affirm- 
ing judgment  for  plaintiff  (66  111.  App.  454).  The  plaintiff  was  a 
brakeman  on  the  Louisville,  Evansville  &  St.  Louis  Consoiidated 
Railroad  that  ran  its  cars  on  a  switch  extending  into  the  grounds  of 
the  defendant  for  the  purpose  of  carrying  ice  and  other  freight  to 
its  plant  and  taking  out  beer  for  shipping.  The  plaintifif,  in  dis- 
charge of  his  duty,  was  on  top  of  a  refrigerator  car  that  was  run  in 
on  this  switch  when  he  was  struck  by  an  overhead  pipe  thrown  to 
the  ground  and  received  a  fracture  of  the  hip.  The  allegation  of 
negligence  is  that  the  defendant,  a  short  time  before  the  accident, 
had  placed  a  steam-pipe  across  said  switch  track  from  its  engine- 
house  to  the  main  building  at  such  a  low  elevation  that  it  was 
impossible  for  the  plaintiff,  while  in  discharge  of  his  duties  of  brake- 
man  on  the  top  of  the  box-car,  to  pass  under.  The  court  denied  the 
motion  of  the  defendant  to  instruct  the  jury  to  find  for  the  defend- 
ant. During  the  argument  to  the  jury,  and  after  the  defendant  had 
submitted  to  the  court  instructions  that  plaintiff  could  only  recover 
upon  proof  that  defendant  in  placing  the  pipe  across  the  track  acted 
wilfully,  the  plaintiff  was  allowed  to  amend  the  declaration  by  strik- 
ing out  the  word  "  wilful."  The  defendant  moved  for  a  continu- 
ance on  the  ground  of  surprise,  which  was  overruled.  The  jury  ren- 
dered a  verdict  for  plaintiff  for  $3,000. 

Turner  &  Holder  and  C.  W.  Thomas,  for  appellant. 

Jones  &  Blair  and  C.  H.  Patton,  for  appellee. 

The  declaration  stated  in  the  usual  form  the  facts  and  circum- 
stances of  the  accident,  and  in  that  connection  used  the  language: 
"  Plaintiff  because  of  the  wilful,  careless  and  negligent  act  of  the 
defendant  in  manner  and  form  following,"  that  is  to  say,  etc. ;  then 
charging  specifically  the  acts  of  negligence  in  the  language  above 
quoted,  and  in  which  the  word  "  wilful  "  is  not  found.  By  amend- 
ment made  during  the  trial,  the  word  "  wilful  "  as  used  was  stricken 
out;  but  doing  so  neither  added  to  nor  took  from  the  legal  effect  of 
the  declaration.  The  action  was  not  for  an  act  wantonly  or  wilfully 
committed,  but  for  negligence.  That  the  evidence  tended  to  prove 
negligence  on  the  part  of  the  defendant,  and  due  care  by  the  plain- 
tiff,  is  not  denied.  The  instruction  to  find  for  the  defendant  was 
therefore  properly  refused.     Striking  out  the  word  *'  wilful  "  was  a 


DigiLizedbyGoOglc 


American  Negligence  Reports.  115 

wholly  immaterial  amendment,  and  for  that  reason  no  ground  for  a 
continuance  was  shown.  The  refused  instructions  Hmited  plaintiff's 
right  of  recovery  to  wilful  negligence  on  the  part  of  the  defendant, 
and  were  properly  refused. 

It  is  insisted  that  the  third  instruction  erroneously  authorized  the 
jury  to  give  damages  for  mental  suffering,  and  it  is  said  the  claim 
made  in  the  declaration  is  for  the  physical  injury  only.  The  instruc- 
tion informed  the  jury  what  facts,  if  proved,  it  might  take  into  con- 
sideiation  in  fixing  the  damages,  among  which  was  his  suffering  in 
body  and  mind,  if  any,  resulting  from  such  injuries.  This  did  not 
authorize  a  recovery  for  injury  to  mind,  but  only  for  mental  suffer- 
ing caused  by  and  inseparable  from  physical  pain.  Therefore  no 
allegation  of  special  damages  for  mental  suffering  was  necessary. 
Railroad  v.  Stables,  6z  111,  330;  City  of  Chicago  v.  McLean,  133  111. 
'53,  34  N.  E.  Rep.  527;  Railway  Co.  v.  Serfass,  153  111.  384,  39  N- 
E.  Rep.  119.  The  sense  of  pain  is  only  experienced  through  the 
mental  faculties,  and  proof  of  bodily  pain  necessarily  proves  some 
degree  of  mental  suffering.  The  instruction  was  not  without  evi-\ 
dence  to  support  it.     It  was  not  error  to  give  it. 

Judgment  affirmed. 

Opinion  by  Wilkin,  J. 


CHICAGO,  BURLINGTON  &  QUINCY  RAILROAD 
COMPANY  V.  WINGLER. 

Supreme  Court,  Illinois,  April,  189J. 


PRACTICE.  —  A  jadgmenc  cannol  be  entered  Htmt  pro  time  at  a  sabsequent 
term  unless  the  judgment  was  in  (act  rendered  at  the  previous  term. 

Appeal  from  judgment,  appellate  court.  Third  District,  affirming 
a  judgment  in  favor  of  plaintiff  in  action  for  the  death  of  the  plain- 
tiff's intestate  caused  by  the  negligence  of  the  defendant.     67  111. 
App.  377- 
.  John  A.  Gray  and  Walrer  &  Landaur,  for  appellant. 

G.  L.  Miller,  for  appellee. 

This  is  an  appeal  from  the  judgment  of  the  appellate  court  for  the 
Third  district  affirming  a  judgment  of  the  Circuit  Court  of  Fulton 
county  in  favor  of  appellee  against  appellant.  The  trial  took  place 
at  the  December  term,  1895,  when  a  verdict  was  returned  in  favor 
of  appellee,  who  was  plaintiff  in  the  suit.     A  motion  for  a  new  trial 


i 


D,j.,.db,Googlc 


116  AMERICAN  NEGUGENCE  REPORTS. 

was  made  by  defendant  and  overruled,  and  to  this  ruling  the  defend- 
ant excepted.  A  motion  in  arrest  of  judgment  was  then  interposed, 
and,  upon  said  motion  being  overruled  by  the  court,  defendant 
prayed  an  appeal  to  the  appellate  court,  which  was  allowed  on  filing 
a  bond  within  seventy  days.  No  judgment  was  entered  at  that 
term,  and  the  case  went  off  from  the  docket.  At  the  succeeding 
March  term,  1896,  plaintiff  entered  his  motion  to  redocket  the  case 
and  to  have  judgment  upon  the  verdict  of  the  jury  entered  nuru  pro 
turn  as  of  said  December  term,  1895.  The  motion  was  allowed,  the 
cause  redocketed,  judgment  entered  mtnc  pro  tunc,  and  the  time  for 
filing  an  appeal  bond  was  extended  to  April  10,  1896.  There  is  no 
escape  from  the  conclusion  that  the  court  was  without  power  to 
enter  the  judgment  nunc  pro  tunc  as  of  the  previous  term.  The 
rule  forbidding  such  a  practice  is  too  well  settled  to  admit  of  ques- 
tion. The  judgments  of  the  appellate  court  and  circuit  court  are 
reversed  and  the  cause  remanded  to  the  circuit  court  with  leave  to 
appellee  to  move  for  the  entry  of  a  proper  judgment  on  the  verdict. 
Opinion  by  Cartwright,  J. 

CLEVELAND,  CINCINNATI,  CHICAGO  AST.  LOUIS 
RAILWAY  COMPANY  V.  GRAY  (i). 

Supreme  Court,  Indiana,  April,  iSgj. 


PLEADING  — STATUTE— RAILWAY  CROSSIKG.  — An  alleffation  in  a 
complaint  (hat  the  defendant's  train  ran  upon  the  crossing  "  without  first 
coming-  to  a  full  slop,"  and  negligently  ran  into  another  train  standing 
upon  the  other  company's  tracks  is  not  based  entirely  upon  sec.  3193,  Rer. 
St,  iSi)4  (sec.  SI72,  Rev.  St.  1861),  which  prescribes  a  penalty  for  so 
approaching  a  crossing. 

SAME.  —  Where  such  an  allegation  appears  in  a  complaint  it  is  not  necessary 
to  allege  that  the  crossing  was  not  provided  with  interlocking  switches 
under  sec.  5156,  Rev.  St.  1894,  which  provides  that  in  such  case  trains 
need  not  stop  at  the  crossing  of  another  railroad. 

RUNNING  INTO  ANOTHER  TRAIN  AT  CROSSING.  —  It  is  no  excuse  (or 
the  negligence  of  a  railway  company  running  its  train  into  another  com- 
pany's train  at  a  crossing  that  the  signal  lights  were  hidden  by  the  other 
company's  train,  and  that  a  city  electric  light  near  the  crossing  obscured 
the  view  of  the  crossing,  as  such  surroundings  should  have  caused  greater 
care  lo  be  exercised  in  approaching  the  crossing. 

EVIDENCE.  —A  non-expert  witness  may  testify  as  to  the  condition  of  health 
of  a  party. 
I.  See  also  Cleveland,  C.  C.  &  St.  L.    ported,  an  action  arising  out  of  the 

R.  Co,   V.  Huddleton,  case    next  re-     same  accidentas  the  (^se  at  bar. 
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injured  bv  one  train  running  into  another  at  crossing.  — 

Where  it  appeared  that  the  plaintiff  was  in  a  telegraph  office  near  the  cross- 
iQg' of  tno  railroads  and  that  a  train  on  the  defendant's  road  approached 
the  crossing  without  stopping  and  can  into  the  other  company's  train  that 
was  standing  on  the  crossing,  and  a  car  of  the  tatter  company  was  throwa 
agsJnst  the  telegraph  office  demolishing  it  and  injuring  the  plaintiff,  the  first 
aamed  company  was  liable. 

Appeal  from  judgment,  Circuit  Court,  Wayne  County,  in  favor  of 
plaintiff. 

Elliott  &  Elliott  and  John  T.  Dye,  for  appellant, 

Maksh  at.  Jaqua,  Engle  &  Parry,  and  Brown  &  Brown,  for 
appellee. 

The  appellee  recovered  damages  in  the  sum  of  $5,000  for  injuries 
alleged  to  have  been  caused  by  the  negligence  of  appellant.  The 
fixBt  paragraph  of  the  complaint  alleges  that  the  appellant  was,  on 
May  27,  189s,  the  owner  and  operator  of  a  line  of  railway  extending 
east  and  west  through  the  city  of  Winchester,  Ind. ;  that  said  line  is 
crossed  in  said  city  by  a  line  of  railway  of  the  Grand  Rapids  &  In- 
diana Railroad  Company,  which  runs  north  and  south;  that  just 
north  of  the  appellant's  line,  and  west  of  the  Grand  Rapids  line,  the 
appellant  maintained  a  small  wooden  building  about  ten  by  eighteen 
feet,  which  it  used  as  a  telegraph  and  signal  office,  and  that  it  kept 
an  agent  and  telegraph  operator  in  said  building;  that  from  said 
building,  by  a  system  of  levers,  the  appellant  also  operated  a  system 
of  targets  and  signals  to  notify  its  agents  and  servants  when  the 
said  crossing  was  open  for  its  trains  to  pass ;  that,  when  a  target  was 
swung  across  the  main  track  of  either  of  said  lines,  it  meant  that  the 
crossing  was  not  clear  for  the  company  across  whose  line  the  target 
was  swung  to  pass.  It  is  also  alleged  that  said  building  was  used 
as  the  office  of  the  Western  Union  Telegraph  Company,  and  persons 
were  invited  thereto  for  the  purpose  of  receiving  and  sending  mes- 
sages and  transacting  business  with  said  telegraph  company.  It 
was  farther  alleged  that  on  May  27,  1895,  the  plaintiff  with  one 
Huddleston  at  said  small  wooden  building,  for  the  purpose  of  send- 
ing a  telegram,  and  that  at  the  time  a  freight  train  on  said  Grand 
Rapids  &  Indiana  Railroad  was  occupying  said  crossing,  and  while 
the  target  was  closed  against  the  defendant,  the  engineer  and  serv- 
ants of  the  defendant  did  then  and  there  carelessly  and  negligently 
run  a  locomotive  and  freight  train  from  the  east  upon  and  across  the 
said  track  of  said  Grand  Rapids  &  Indiana  Railroad  Company  with- 
out first  coming  to  a  full  stop  and  without  first  ascertaining  that 
there  was  no  other  train  or  locomotive  in  sight  approaching  and 
^out  to  pass  over  said  track  and  crossing  or  occupying  the  same, 
and  that  the  said  locomotive  came  in  contact  with  said  train  of  cars 
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and  violently  pushed  a  car  so  standing  on  said  Grand  Rapids  & 
Indiana  Railroad  sidewise  against  said  small  wooden  building  so 
located  a.';  aforesaid  and  occupied  by  the  plaintiff  in  the  manner 
aforesaid,  crushing  the  building  and  overwhelming  appellee  in  the 
ruins  and  thus  causing  the  injuries  complained  of,  A  demurrer  was 
overruled  to  this  paragraph  of  the  complaint,  and  that  ruling  is  the 
first  error  assigned  and  discussed  by  counsel.  Because  it  is  alleged 
in  the  complaint  that  appellant's  train  ran  upon  the  crossing  "  with- 
out first  coming  to  a  full  stop,"  counsel  argue  that  it  is  thereby 
shown  that  the  complaint  is  based  upon  section  2293,  Rev.  St.  1894 
(section  1172,  Rev.  St.  i88r),  which  section  of  the  statute  prescribes 
a  penalty  for  so  approaching  a  crossing  without  stopping  and  ascer- 
taining that  there  is  no  other  train  or  locomotive  in  sight,  approach- 
ing and  about  to  pass  over  such  other  track ;  and  counsel  say  that  if 
such  is  the  theory  of  the  complaint,  the  pleading  is  insufficient  for 
failing  to  allege  in  the  language  of  that  statute  that  each  of  the 
railroads  is  one  "  upon  or  over  which  passengers  are  or  may  be  trans- 
ported." Because  the  particular  act  of  negligence  prohibited  by 
the  statute  is  included  in  the  sum  total  of  negligent  acts  charged 
against  appellant,  it  does  not  follow  that  the  theory  of  the  complaint 
is  thereby  confined  and  limited  to  the  statutory  offense  charged. 
See  Coulter  if.  Railway  Co.  (N.  D.)  67  N.  W.  Rep.  1046;  Railroad 
Co.  V,  Dillon,  123  III.  570,  15  N.  E.  Rep.  181. 

Another  reason  urged  against  the  sufficiency  of  the  first  paragraph 
of  the  complaint  is  that  "  it  does  not  allege  that  the  crossing  of  the 
appellant's  line  and  the  Grand  Rapids  line  was  not  provided  with 
interlocking  switches,  or  '  works  or  fixtures  '  which  excused  the 
companies  from  stopping  their  trains  at  such  crossings."  The  basis 
of  this  contention  is  that,  while  the  statute  above  cited  requires 
trains  before  reaching  the  crossing  of  another  road  to  come  to  a 
stop  and  look  out  for  trains  on  the  other  road,  yet  that  by  section 
5156,  Rev.  St.  1894  (Acts  1883,  p.  55),  it  is  provided  that  where 
roads  erect  "  a  system  of  interlocking  or  automatic  signals,"  render- 
ing it  safe  for  trains  to  pass  over  on  either  road  without  stopping, 
then  the  law  as  to  stopping  and  looking  out  for  trains  at  the  inter- 
section  will  not  apply.  In  the  case  at  bar  there  were  no  interlocking 
switches,  and  the  complaint  was  drawn  without  reference  to  the 
statute  relating  to  such  switches.  We  do  not  think  this  was  error, 
even  if  the  charge  was  merely  the  violation  of  a  statutory  obliga- 
tion, which,  as  we  have  seen,  it  was  not.  The  interpretation  given 
by  counsel  to  the  statute  under  discussion  could  not  be  correct  in 
any  event.  If  two  railroads  provide  interlocking  switches,  so  that 
it  may  be  safe  for  the  trains  of  each  to  pass  over  the  common  crossing 
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without  stopping,  it  is  true  that  the  statute  makes  it  "  lawful  for 
the  engines  and  trains  of  such  railroad  or  railroads  to  pass  over  said 
crossing  without  stopping."  The  reason  for  that,  however,  is  that, 
in  case  of  such  interlocking  switches,  when  one  train  is  upon  the 
crossing  the  other  cannot  go  upon  it.  The  statute  does  not  intend 
so  absurd  a  thing  as  to  authorize  one  train  to  run  into  another.  The 
offending  train  would  find  itself  off  its  own  track  if  it  should  attempt 
such  a  feat.  Had  there  been  an  interlocking  switch  at  the  crossing, 
it  would  have  been  open  to  the  Grdnd  Rapids  train,  which  was  upon 
Ihe  crossing,  and  the  appellant's  train,  instead  of  running  against 
the  Grand  Rapids  train,  would  have  run  off  the  track.  It  is  said 
that  the  answer  shows  that  it  was  impossible  for  the  employees  on 
appellant's  train  to  see  the  signal  light  in  its  crossing- signal  system, 
because  the  same  was  obscured  by  a  car  of  the  Grand  Rapids  train 
standing  across  appellant's  track.  That  was  certainly  a  possibility 
whenever  a  train  of  the  other  road  stood  upon  the  crossing,  and  to 
be  guarded  against  accordingly.  No  better  reason  need  be  given 
to  show  that  appellant's  train  should  have  come  to  a  stop  in  order  to 
ascertain  for  a  certainty  that  the  crossing  was  clear.  A  Uke  reply 
may  be  made  to  the  statement  that  a  lantern  placed  on  a  platform 
by  employees  of  the  Grand  Rapids  train  was  mistaken  for  a  switch 
light  east  of  the  crossing,  and  thus  gave  the  employees  on  appellant's 
train  the  impression  that  the  crossing  was  clear.  It  is  averred  that 
the  city  of  Winchester  had  placed  an  electric  light  ten  feet  east  of 
the  crossing;  that  it  hung  a  short  distance  above  the  level  of  an 
ordinary  freight  car,  and  that  by  reason  of  said  light  the  view  of  the 
crossing  and  of  the  signals  was  obscured.  It  thus  appears  that 
appellant  knew  of  the  light  and  was  hence  required  to  take  the 
greater  precaution  in  passing  over  the  crossing.  Had  appellant's 
train  come  to  a  stop  when  near  the  electric  light,  the  Grand  Rapids 
train  would  have  been  discovered.  The  proximate  cause  of  the 
accident  and  injury  to  appellee  was  not  any  action  on  the  part  of 
the  city  in  placing  an  electric  light  at  a  street  crossing,  nor  any 
action  of  the  employees  of  the  Grand  Rapids  road,  who  rightfully 
occupied  the  crossing  with  their  train,  but  the  negligence  of  the 
employees  of  appellant's  train  in  approaching  the  crossing  without 
first  ascertaining  that  the  way  was  clear.  See  Railroad  Co,  v. 
Ellison,  117  Ind,  234.  ao  N.  E.  Rep.  135.  Evidence  given  by 
appellee's  wife  as  to  the  condition  of  his  health  was  not  error, 
neither  was  there  error  in  admitting  evidence  as  to  appellee's  earn* 
ing  capacity  as  a  physician. 

Judgment  affirmed. 

Opinion  by  Howard,  J. 
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CLEVELAND,  CINCINNATI,  CHICAGO  &  ST.  LOUIS 
RAILWAY  COMPANY  V.  HUDDLESTON  (i). 

Supreme  Courty  Indiana,  April,  i8^. 


EVIDENCE  — PHYSICAL  EXAMINATION. —  The  refusal  of  the  trial  judge 
in  aa  action  for  personal  injuries  to  g:rant  a  motion  to  require  the  plaintiff 
wbo  alleged  that  he  suffered  from  albumen  and  sug-ar  in  his  urine  as  a  result  ■ 
of  tbe  injury,  to  produce  in  court  for  analysis  specimens  of  his  urine  with 
an  affidavit  that  it  was  voided  by  him,  vras  error  and  cause  for  ceversal- 
Examination  of  such  a  substance  is  not  an  examination  of  the  person. 

Appeal  from  judgment,  Circuit  Court,  Henry  County,  in  favor  of 
plaintifif. 

Elliott  &  Elliott  and  M.  E.  Forkner,  for  appellant. 

Marsh  &  Jaqua,  Englb  ix.  Parrv,  and  Brown  &  Browm,  for 
appellee. 

The  accident  was  the  same  as  that  described  in  the  case  of  Rail- 
way Co.  V.  Gray  at  this  term  (see  preceding  case).  The  action  of 
the  court  in  overruling  the  demurrer  to  the  complaint  in  the  case  at 
bar  is  therefore  approved.  Previous  to  the  trial  of  the  cause,  by 
order  of  the  court,  the  examination  of  the  appellee,  as  party  plain- 
tiff,  was  taken  by  the  appellant.  In  this  examination,  among  other 
things,  the  appellee  testified  that  he  was  suffering  from  albumen  and 
sugar  in  the  urine,  as  a  result  of  the  injury  complained  of.  There- 
after, on  the  5th  day  of  February,  1896,  fifteen  days  before  the  open- 
ing of  the  trial,  the  appellant  filed  in  open  court  a  verified  motion 
which  stated  that  it  would  be  claimed  on  the  trial  "  that  the  plain- 
ttlf's  injuries  consist  of  a  dislocation  of  the  kidney,  producing  the 
secreting  of  albumen  and  sugar  in  the  urine ;  that  the  defendant  has 
no  means  of  meeting  any  proof  that  the  plaintiff  might  adduce  upon 
the  subject  of  his  condition  in  this  respect.  The  defendant,  there- 
fore, asks  that  the  plaintiff  be  ordered  and  required  to  produce  in 
court,  at  such  time,  at  or  in  advance  of  the  trial,  as  the  court  may 
order,  specimens  of  his  urine,  that  it  may  be  examined  and  analyzed 
by  proper  experts  and  physicians,  with  a  view  to  determine  whether 
or  not  he  is  suffering  from  the  conditions  above  stated,  and  that  the 
defendant  be  required  to  file  with  such  specimens  his  sworn  affidavit 
that  the  specimen  produced  is  urine  voided  by  him."  The  appellee 
objected  to  the  granting  of  the  request  thus  made,  whereupon  the 
court,  over  the  objection  and  exception  of  the  appellant,  overruled 

I.  See  also  Cleveland.  C.  C.  &  St.  L. 
R,   Co.   V.    Gray,    preceding   case    te- 
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the  motion.  This,  we  think,  was  error.  The  ruling  of  the  court, 
it  seems,  was  based  upon  decisions  of  this  and  other  courts  denying 
the  right  of  a  court  to  subject  a  party  to  an  examination  of  his  per- 
son for  the  purpose  of  enabling  the  adverse  party  to  secure  desired 
evidence.  Such  examination  is  held  to  be  an  invasion  of  the  right 
of  the  person — an  indignity  to  which,  in  the  absence  of  a  positive 
statute,  no  one  should  be  subjected  against  his  will.  Pennsylvania 
Co.  V.  Newmeyer,  129  Ind.  401,  28  N.  E.  Rep.  860  (i);  Railway 
Co.  V.  Botsford,  141  U.  S.  250,  11  Sup.  Ct.  looi  (2);  Kern  v.  Brid- 
well,  119  Ind.  226,  z\  N,  E.  Rep.  664  {3).  In  the  three  cases  above 
cited,  which  are  those  relied  upon  to  sustain  the  action  of  the  court 
iu  overruling  the  motion  here  under  consideration,  it  will  be  seen 
that  it  is  the  trespa.<;s  upon  the  sacred  privacy  of  the  person  that 
the  law  refuses  to  sanction.  But  urine  which  has  passed  from  the 
body  is  no  part  of  the  person.  It  is  a  lifeless  substance  separated 
forever  from  the  individual,  and  it  can  be  no  more  indignity  to  his 
person  to  subject  such  substance  to  examination  and  analysis  than 
it  would  be  to  require  a  like  examination  of  the  cast-off  clothing  of 
the  same  individual. 

Nor  was  there  anything  unfair  in  the  manner  of  the  request.  The 
appellant  did  not  ask  that  the  urine  should  be  given  to  appellant's 
counsel  or  to  its  experts  or  physicians.     All  would  be  under  the 

woman  for  slander  where  it  was  al- 
lege! (hat  (he  defendant  had  spoken  of 
the  ptainlifi  as  a  whore  and  Ihal  Hhe 
had  become  pregnantand  had  suffered 
an  abortion  to  be  procured  upon  her, 
it  was  held  that  the  defendant  was  not 
en  tided,  under  a  plea  of  justificaiion, 
to  an  order  requiring  the  plaintiff  to 
submit  her  person  to  an  examination 
by  medical  experts. 

See  also  Sioux  City  &  Pacific  R.  Co, 
V.  Pinlayson,  16  Neb.  57S,  where  it 
was  held  (hat  the  court  may  refuse  to 
order  the  plaintiff  to  submit  to  a  phy- 
sical examination  by  defendant's  medi- 
cal witnesses,  in  private.  Hatfield  v. 
St.  Paul  &  D.  R.  Co.,  33  Minn.  130; 
Roberts  v.  Ogdensburgh  &  Lake  Cham- 
plain  R.  Co..  2g  Hun,  155;  McQuigan 
V.  Del.,  Lack.  &  W.  R.  Co..  129  N.  Y. 
SO.  Contra,  White  v.  Milwaukee  City 
R'y  Co..  61  Wis.  536;  Schroeer  v.  C, 
R.  r.  &  p.  R.  Co.,  47  Iowa.  375;  Atchi- 
son, etc.,  R.  Co.  f.  Thul,  29  Kans.  466. 


I.  In  Pennsylvania  Co.  v,  New- 
meyer, I2g  Ind.  401,  which  was  an 
Bciion  for  damages  alleged  to  have 
been  received  at  a  railroad  accident, 
the  trial  court  refused  to  require  the 
injured  party  to  submit  to  an  examina- 
tioa  of  his  person  by  surgeons  to  be 
appointed  by  the  court  for  the  purpose, 
and  that  ruling  was  approved  on 
appeal. 

1.  In  Railway  Co. 
U.  S.  250,  it  is  said :  ' 


V.  Botsford,  141 

No  right  is  held 

more    carefully 

law.  than  the 


guarded,  by  the 
right  of  every  individual  to  the  posses- 
uon  and  control  of  his  own  person, 
free  from  all  restraint  or  interference 
of  others,  unless  by  clear  and  unques- 
lioaable  authority  of  taw.  The  invio- 
lability of  the  person  is  as  much 
invaded  by  a  compulsory  stripping  and 
exposure  as  by  a  blow." 

3.  In  Kern  v.  Bridwell,  iiq  Ind.  2z6, 
which  was  an  action  by  an  unmarried 


DigiLizedbyGoOglc 


122  AMERICAN  Negligence  Reports. 

direction  of  the  court.  The  court  would  determine  who  were 
"  proper  experts  and  physicians."  The  request  was  certainly  a 
reasonable  one. 

Judgment  reversed  with  instructions  to  grant  a  new  trial. 

Opinion  by  Howard,  J, 

LOUISVILLE,  NEW  ALBANY  AND  CHICAGO  RAIL- 
WAY COMPANY  V.  NORMAN. 

Appellate  Court,  Indiana,  April,  iSfiJ. 


ASSIGNMENTS  OF  ERROR  —  PRACTICE.  —  Separate  assignments  of  error 
to  the  sufficiency  of  the  paragraphs  of  the  complaint  will  not  be  entertained 
when  raised  for  the  first  time  on  appeal  without  an  assignment  that  the 
complaint  as  an  entlretv  is  insufficient. 

IMPROPER  REMARKS  OF  COUNSEL  TO  JURY.  — Remarlts  of  pUinUff's 
counsel  in  the  argument  to  the  jury,  that  a  witness  "  knows  that  his  rail> 
way  company  never  pays  for  stock  it  kills,"  is  not  ground  for  new  trial 
where  it  appeared  that  the  court  in  admonishing  the  counsel  showed  the 
jury  the  irrelevancy  of  the  remark  of  the  attorney. 

Appeal  from  judgment,  Circuit  Court,  Boone  County,  in  favor  of 
plaintiff. 

L.  L.  Smith  and  Ralston  &  Keepe,  for  appellant. 

The  appellee's  complaint  against  the  appellant  to  recover  the 
value  of  cattle  killed  by  being  run  against  by  the  appellant's  loco- 
motive and  cars  consisted  of  six  paragraphs.  In  the  appellant's 
assignment  of  errors  there  are  seven  specifications.  Each  one  of 
the  first  six  specifications  seeks  to  question  in  this  court  for  the  first 
time  the  sufficiency  of  a  separate  paragraph  of  the  complaint.  There 
is  no  assignment  addressed  to  the  question  of  the  sufficiency  of  the 
entire  complaint.  The  statute  (Rev,  St.  1894,  sec.  667;  Horner's 
Rev.  St.  1896,  sec,  655)  requires  that  the  assignment  of  errors  shall 
be  specific.  The  assignments  relating  to  the  separate  paragraphs  of 
appellee's  complaint  do  not  present  any  question  for  our  considera- 
tion. Higgins  V.  Kendall,  73  Ind,  522;  Cami.  State,  81  Ind.  342, 
Nothing  less  than  an  assignment  that  the  complaint,  as  an  entirety, 
does  not  state  facts  sufficient,  will  raise  any  question  concerning  the 
sufficiency  of  any  paragraph  of  the  complaint.  Schuff  v.  Rawson, 
79  Ind.  458;  Board  v.  Tichenor,  129  Ind.  562,  29  N.  E.  Rep.  ja. 
One  of  the  causes  stated  in  the  motion  for  a  new  trial  was  that  the 
court  erred  in  permitting  the  attorney  for  the  plaintiff,  while  com- 
menting upon  the  testimony  of  one   King,  a  witness  m  the  cause. 
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made  use  of  the  following  language:  "He  knows  that  his  railway 
company  never  pays  for  stock  it  kills."  To  which  remark  counsel 
for  defendant  objected,  but  the  court  overruled  the  objection  and 
admonished  the  counsel  for  plaintiff  to  confine  his  remarks  to  the 
evidence  and  to  keep  within  the  record,  to  which  ruling  of  the  court 
the  defendant  at  the  time  excepted.  The  bill  does  not  show  in 
what  language  the  court  overruled  the  objection,  but  it  appears  that 
in  the  presence  of  the  jury  where  the  language  to  which  objection 
was  made  had  been  spoken,  the  court,  in  admonishing  counsel, 
showed  the  jury  the  irrelevancy  of  the  remark  of  the  attorney. 
Under  the  facts  shown  by  the  record  we  cannot  conclude  that  the 
remark  of  counsel  in  question  was  substastially  injurious  to  the 
appellant. 

Judgment  affirmed. 

Opinion  by  Black,  J. 


CHICAGO  &  ERIE  RAILROAD  COMPANY  V. 
BAILEY. 

Appellate  Court,  Indiana,  ApHl,  iSff?. 


DAMAGES  FROM  FIRE  FROM  COMBUSTIBLES  ON  RIGHT  OF  WAY.— 
WbcTc  a  railroad  company  negligently  permits  combustible  matter  to  accu- 
mulate upon  'as  right  of  way  and  it  catches  fire  from  a  spark  of  a  passing 
locomotive,  and  the  fire  spreads  to  the  property  of  an  adjojaing  owner 
without  negligence  oo  his  part,  the  railroad  company  is  liable  regardless  of 
how  much  care  was  observed  in  the  construction  and  operation  of  the 
locomotive. 

SPECIAL  VERDICT  — CONTRIBUTORY  NEGLIGENCE. —  A  special  ver- 
dict in  an  action  for  damages  caused  by  fire  spreading  from  a  railroad  com- 
pany's right  of  way  to  the  plaintiff's  property,  that  fails  to  show  that  the 
plaintiff  was  free  from  negligence,  fs  fatally  defective,  and  a  verdict  for 
plaintiff  will  be  reversed. 

Appeal  from  judgment.  Circuit  Court,  Pulaski  County,  in  favor  of 
plaintiff. 

M,  WiNHELD  and  W.  O.  Johnston,  for  appellant. 

Spaugher  Si.  Spaugher,  for  appellee. 

This  was  an  action  brought  by  appellee  against  appellant,  whereby 
he  seeks  to  recover  damages  for  the  loss  of  a  certain  lot  of  hay, 
com  fodder  and  com  which  he  alleges  was  burned  and  destroyed, 
caused  by  appellant's  negligence.  He  further  claims  damages 
resulting  from  the  same  cause  by  reason  of  the  destruction  of  the  sod 
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of  Rve  acres  of  his  land.  The  complaint  is  in  three  paragraphs. 
Each  paragraph  of  the  complaint  alleges  that  the  appellant  had 
negligently  suffered  and  permitted  dry  grass,  weeds,  and  other  com- 
bustible material  to  be  and  accumulate  upon  the  right  of  way;  that 
the  same  was  ignited  by  a  spark  of  fire  from  its  locomotive,  and  the 
fire  so  ignited  was  negligently  permitted  by  appellant  to  escape  from 
its  right  of  way  and  spread  to  and  consume  appellee's  property; 
all  of  which  was  without  any  fault  or  negligence  on  plaintiff's  part. 
It  was  solely  upon  the  theory  of  appellant's  negligence  in  allowing 
combustibles  to  accumulate  and  remain  upon  its  track  that  appellee 
obtained  his  judgment.  The  verdict  clearly  shows  that  the  fire  was 
not  negligently  allowed  to  escape  from  appellant's  locomotive  as 
appears  from  the  questions  and  answers  submitted  to  and  answered 
by  the  jury.  But  this  does  not  relieve  appellant  from  liability 
herein.  If  appellant  was  guilty  of  negligently  permitting  com- 
bustibles to  accumulate  and  remain  on  its  right  of  way,  and  set  fire 
to  the  same,  and  without  fault  upon  the  part  of  appellee  such  fire 
escaped  from  its  right  of  way,  and  spread  to  and  consumed 
appellee's  property,  without  any  fault  or  negligence  upon  appellee's 
part,  appellant  would  be  liable  to  him  for  damages.  Railroad  Co.  v. 
Clark,  7  Ind.  App.  155,  34  N.  E.  Rep.  587;  Railway  Co.  v.  Jones, 
86  Ind.  496;  Railway  Co.  v.  Hart,  119  Ind.  273,  21  N.  E.  Rep.  753; 
Railway  Co.  v.  Overman,  no  Ind.  538,  10  N.  E.  Rep.  575.  Whether 
a  railroad  company  used  the  proper  care  to  remove  combustible 
material  from  its  right  of  way  is  a  question  of  fact  for  the  determina- 
tion of  the  jury  under  the  particular  circumstances  of  each  case. 
Railroad  Co.  v.  Mills,  42  III.  407;  Perry u.  Railroad  Co.,  soCal.  578; 
Kellogg  V.  Railway  Co.,  26  Wis.  223.  And  it  remains  a  question  of 
fact,  regardless  of  how  much  care  was  observed  in  the  construction 
and  operation  of  the  locomotives.  It  cannot  he  said  that  a  railroad 
company  is  guilty  of  negligence  per  se  from  the  fact  that  fire  from 
its  locomotives  ignites  dry  leaves  or  grass  on  its  line  or  right  of 
way.  Whether  or  not  the  company  is  guilty  of  negligence  is  a  ques- 
tion of  fact  to  be  determined  by  the  jury  in  view  of  the  extent  to 
which  dead  grass  and  weeds  or  other  combustible  material  have  been 
allowed  to  accumulate  at  the  pomt  where  the  fire  originated;  and 
the  season  of  the  year  and  all  other  circumstances  affecting  liability 
from  fire,  are  proper  matters  of  evidence  to  go  to  the  jury  to  aid 
them  in  determining  this  question.  It  is  claimed  by  counsel  for 
appellant  that  the  verdict  does  not  show  that  the  appellee  was  free 
from  negligence.  It  was  certainly  material  and  necessary  in  this 
case  that  the  verdict  should  show  appellee's  freedom,  from  negli- 
gence.    The  fact  that  the  appellee  had  uken  certain  precautions  to 


DigiLizedbyGoOglc 


American  Negligence  Reports.  125 

prevent  the  destruction  of  his  property  prior  to  the  date  at  which 
the  fire  occurred  will  not,  under  the  authority  by  which  we  are  bound, 
excuse  him  from  showing  his  freedom  from  negligence  at  the  time 
the  fire  actually  did  occur.  The  verdict  is  silent  as  to  whether  the 
appellee  was  present  when  the  fire  started  or  at  any  time  during  its 
continuance.  Neither  does  the  verdict  excuse  him  in  any  way  by 
showing,  as  it  might  have  done  if  the  evidence  justified  it,  that  at 
the  time  the  fire  occurred  he  was  abseot  or  away  from  home.  If  he 
was  present  when  the  fire  occurred,  it  became  his  duty  to  try  and 
prevent  the  destruction  of  his  property,  and  the  facts  as  to  what  he 
did  at  the  time  to  prevent  the  spread  of  the  fire  should  be  shown  by 
the  verdict.  Railway  Co,  v.  Hadley,  iz  Ind,  App.  516,  40  N.  E. 
Rep.  760.  "  In  the  present  case  the  finding  fails  to  show  where  the 
appellee  was,  or  what  he  was  doing  at  the  time  of  the  fire.  Whether 
he  was  present  thereat  or  absent,  or,  if  present,  what  he  did  to  keep 
the  fire  from  spreading,  is  not  made  to  appear.  The  facts  found  are 
silent  as  to  his  whereabouts,"  We  think  the  verdict  in  this  case  is 
fatally  defective  in  failing  to  show  that  the  appellee  was  himself 
without  fault. 

Judgment  reversed. 

Opinion  by  Henlbv,  J. 

TODD  V.  DANNER. 

Appellate  Court,  Indiana,  April,  iS^. 


INJURED  BY  STEER  — ERRONEOUS  INSTRUCTIOK.  —  In  an  action  for 
Injuries  to  ptftintiff  (ram  »  steer  belonging  to  the  defendant,  an  instruction 
tbal  the  facu  essential  to  warrant  finding  a  verdict  for  plaintiff  must 
appear  from  plaintiff's  evidence  was  not  equivalent  to  telling  the  jury  that 
the  (acts  must  be  proved  by  a  preponderance  of  the  evidence  given  in  the 
case  and  a  refusal  lo  give  an  instruction  embodying  tbe  latter  proposidon 
was  cause  for  reversal  (i). 

Appeal  from  judgment,  Circuit  Court,  Switzerland  County,  in 
favor  of  plaintiff. 

Johnston  &  Shutts  and  Geo.  S.  Pleasants,  for  appellant. 

F.  M.  Griffith  and  Vanosdal  &  Francisco,  for  appellee. 

Appellee  seeks  to  recover  damages  for  personal  injuries  sustained 
by  reason  of  appellant's  alleged  negligence.  A  verdict  was  returned 
by  the  jury  in  appellee's  favor  for  $1,200,  for  which  sum  judgment 

I.  For  ftctions  arising  out  of  inju-  classified.  For  particular  injuries  in- 
riet  inflicted  by  animals,  see  i  Am.  flicted  by  bulls,  etc..  see  i  Am.  Neg. 
N^.  C«a.  I — 436,  where  the  same  are      Cas.  i-4a. 
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was  rendered,  over  appellant's  motioa  for  a  new  trial.  The  com- 
plaint avers  that  on  the  first  day  of  June,  1893,  the  appellant  was  the 
owner  of  a  large  steer  which  was  of  dangerous  and  vicious  disposi- 
tion, hooking  and  attacking  men  and  animals,  all  of  which  the  appel- 
lant at  the  time  well  knew;  that,  without  disclosing  or  in  any  man- 
ner informing  appellee  of  the  dangerous  and  vicious  disposition  of 
said  steer  to  attack  and  injure  mankind  and  animals,  and  appellee 
being  ignorant  thereof,  appellant  placed  the  steer  in  appellee's  care, 
and,  with  appellee's  consent,  turned  the  steer  at  large  in  appellee's 
pasture,  with  appellee's  cows  and  horses,  and  near  to  appellee's  resi- 
dence; that  while  the  steer  was  in  appellee's  pasture  without  notice 
or  knowledge  of  his  dangerous  disposition,  and  without  any  fault  or 
negligence  on  appellee's  part,  appellee  was  attacked  by  the  steer  and 
severely  injured.  To  entitle  the  appellee  to  a  verdict  he  must  aver 
in  his  complaint  and  prove  the  negligenceof  the  appellant  and  his 
own  freedom  from  any  negligence  which  proximately  contributed  to 
the  injury.  Appellant  had  the  right  to  have  the  jury  fully  instructed 
on  this  subject,  and  the  only  question  here  is  whether  that  was 
done.  The  court,  after  giving  requested  instructions,  of  its  own 
motion  gave  the  following  instructions:  The  complaint  in  this  case 
is  in  two  paragraphs.  It  is  not  claimed,  however,  that  there  were 
or  are  two  separate  causes  of  action.  But  the  same  cause  of  action 
is  stated  in  somewhat  different  language.  The  defendant  has  filed 
as  his  answer  the  general  denial,  which  puts  in  issue  the  material 
allegations  of  the  complaint.  To  recover  on  either  paragraph  of 
the  complaint,  it  must  appear  from  the  plaintiff's  evidence  that  the 
defendant  owned  the  animal  mentioned  in  the  complaint;  that  such 
animal  was  vicious  and  dangerous  as  alleged;  that  the  defendant 
had  knowledge  of  the  character  of  such  animal,  and  that  the  plaintiff 
did  not  know  of  such  vicious  character.  It  must  also  appear  that 
the  injury  to  the  plaintiff  did  not  result  from  his  own  contributory 
negligence.  If  you  lind  for  the  plaintiff,  you  will  award  him  such 
damages  as,  judging  from  the  evidence,  you  may  think  he  has  sus- 
tained. If  you  find  for  the  defendant,  you  have  only  to  say  so  in 
your  verdict."  Among  the  instructions  requested  by  appellant  and 
which  the  court  refused  to  give  were  the  following:  "  i.  In  this 
case  the  burden  of  proof  rests  upon  the  plaintiff,  z.  The  plaintiff's 
alleged  cause  of  action  is  set  forth  in  his  complaint,  and  before  he 
can  recover  he  must  have  proved  by  a  fair  preponderance  of  the 
evidence  all  the  material  allegations  of  his  complaint,  or  enough  of 
such  material  allegations  to  constitute  a  cause  of  action  against  the 
defendant.  3.  The  plaintiff  has  alleged  in  each  paragraph  of 
his  complaint,  among  other  things,   that   he   received   the   injury 
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CMDplained  of  without  fault  or  negligence  on  his  part.  This  is  a 
material  and  necessary  allegation.  Without  such  allegation  his 
complaint  would  not  have  been  sufficient  to  have  constituted  a  cause 
of  action,  and  before  the  plaintiff  can  recover  he  must  have  proved 
by  a  fair  preponderance  of  the  evidence  that  he  did  receive  said 

injuries  without  fault  or  negligence  on  his  part  directly  and  materially 
contributing  to  the  injury.  It  is  not  enough  to  enable  the  plaintiff 
to  recover  that  he  shall  have  proved  fault  and  negligence  on  the 
part  of  the  defendant.  He  must  also  prove  that  he  himself  was  free 
from  such  fault  or  negligence,  and,  if  he  has  failed  to  prove  by  a 
fair  preponderance  of  the  evidence  that  he  received  the  injury  with- 
out such  fault  or  negligence  on  his  own  part,  he  cannot  recover.  5. 
The  plaintiff  has  alleged  in  each  paragraph  of  his  complaint  that  the 
steer  in  question  was  of  a  dangerous  and  vicious  disposition  in  the 
habit  of  attacking  mankind  and  animals.  He  has  also  alleged  that 
the  defendant  knew  of  such  dangerous  and  vicious  disposition  of 
said  steer,  and  that  he  (plaintiff)  had  no  knowledge  of  such  danger- 
ous and  vicious  disposition.  To  entitle  the  plaintiff  to  recover,  he 
must  have  proved  by  a  fair  preponderance  of  evidence  not  only  that 
the  steer  was  dangerous  and  vicious,  but  that  the  defendant  knew 
that  fact,  and  the  plaintiff  was  ignorant  of  it."  These  instructions 
requested  by  appellant  correctly  state  the  law,  whether  the  animal 
in  question  had  a  vicious  and  dangerous  disposition  which  was 
known  to  the  appellant,  and  of  which  appellee  was  ignorant,  were 
questions  the  jury  must  necessarily  determine.  These  matters  were 
to  be  determined,  not  from  plaintiff's  evidence,  but  by  a  fair  pre- 
ponderance of  all  the  evidence  in  the  case.  It  cannot  be  said  that 
any  meaning  was  intended  in  the  court's  instructions  other  than  that 
which  ordinarily  atuches  to  the  words  used,  or  that  the  jury  gave 
the  language  used  other  than  its  ordinary  meaning.  It  cannot  be 
presumed  that  the  jury  did  not  understand  what  the  court  told  them. 
When  the  jury  is  told  that  a  fact  or  facts  necessary  to  a  recovery 
most  appear  from  the  plaintiff's  evidence,  it  is  not  equivalent  to 
telling  the  jury  that  a  fact  or  facts  must  be  proved  by  a  preponder- 
aoce  of  the  evidence  given  in  the  case,  where,  as  in  this  case,  there 
was  evidence  introduced  by  both  plaintiff  and  defendant.  Instruc- 
tions I,  2,  3  and  s  correctly  state  the  law,  are  applicable  to  the 
evidence,  are  not  covered  by  any  instructions  given  by  the  court, 
and  should  have  been  given  to  the  jury.  We  cannot  say  that  the 
instructions  given  present  the  law  correctly,  nor  that  they  were  not 
calculated  to  mislead  the  jury.  Judgment  reversed  with  instructions 
to  susuin  the  motion  for  a  new  trial. 

Opinion  by  Robinson,  J, 


DigiLizedbyGoOglc 


AMERICAN  Negligence  reports. 


HEMMI  V.  CHICAGO  GREAT  WESTERN  RAILWAY 
COMPANY  ET  AL. 


Supreme  Court,  Iowa,  April,  li^ 


FIRE  ON  RAILROAD  RIGHT  OF  WAY.  —  The  fact  that  a  locomotive  passed 
the  place  where  the  lire  vras  first  seen  but  a  few  nionients  before,  that  ii 
was  in  line  with  the  direction  from  which  the  wind  was  blowing,  that  two 
or  three  lires  were  set  simultaneously,  that  several  witnesses  who  were  in 
the  vicinity  saw  the  lire  start  at  about  the  same  lime,  was  sufficient  to  war- 
rant the  jury  in  finding  that  the  lire  was  set  out  by  the  locomotive  although 
no  one  saw  the  sparlc  fall  and  there  was  evidence  that  other  fires  were 
set  out  earlier  in  the  day  in  the  vicinity  by  tramps. 

CONFLICT  OF  EVIDENCE  — SUBMISSION  TO  JURY.  — Proof  of  damage 
by  fire  from  a  locomotive  is  prima  facie  evidence  of  negligence  on  the  part 
of  the  railroad,  and  wheie  there  is  evidence  of  no  fault  in  the  engine  or  its 
management,  there  is  a  conflict  of  evidence  which  should  be  submitted  to 
the  jury. 

MISCONDUCT  OF  JURY.  —  Evidence  that  jurors  dcanlt  beer  during  the  time 
the  trial  was  in  progress  is  not  sufficient  to  vitiate  the  verdict. 

Appeal  from  judgment.  District  Court,  Dubuque  County,  io  favor 
of  plaintiff. 

D.  W.  Lawler  and  Lyon  &  Leneuan,  for  appellants. 

LoNGUEviLLE  &  McCarthv,  fof  appellee. 

Plaintiff  is  the  owner  of  one  hundred  and  thirty  acres  of  land  in 
Dubuque  county.  Defendant's  line  of  road  runs  through  a  portion 
of  the  land  in  a  northeasterly  and  southwesterly  direction,  cutting 
the  farm  in  two,  except  the  northerly  portion,  which  is  bounded  on 
the  west  by  what  is  known  as  "  Nutwood  Park."  Defendant's 
track  runs  immediately  east  of  the  park,  and  a  steep  and  almost 
perpendicular  bluff  rises  immediately  east  of  the  right  of  way,  the 
rise  in  some  places  commencing  on  the  right  of  way.  The  level 
space  between  the  park  and  the  bluff  on  plaintiff's  land  is  almost 
wholly  occupied  by  defendant's  right  of  way.  The  main  part  of 
plaintiff's  farm,  including  his  improvements,  is  east  of  the  railway 
track,  and  extends  along  the  right  of  way  for  nearly  a  mile  north 
and  south.  The  bluff  to  which  we  have  referred  as  lying  east  of  the 
railway  track  was  at  the  time  in  question  covered  with  grass  and  a 
few  straggling  trees.  On  the  day  the  fire  occurred  defendant  hastily 
started  a  wrecking  train  from  its  yards,  which  were  south  of  plain* 
tiff's  farm,  to  go  to  the  town  of  Kidder   to   remove  a  wreck  from 
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the  track.  The  train  ran  north,  passed  the  bluff  to  which  reference 
has  been  made,  and  on  about  its  mission.  Shortly  after  it  passed 
the  bluff  fire  was  noticed  in  two  or  three  places,  two  hundred  and 
fifty  or  more  feet  apart,  on  the  face  of  the  bluff,  by  several  witnesses 
who  were  inside  the  park.  On  account  of  a  high  wind  which  then 
prevailed  these  fires  spread  rapidly  over  the  face  of  the  bluff,  passed 
in  a  southeasterly  direction,  and  finally  reached  the  barn  and  other 
improvements  belonging  to  plaintiff,  which  were  situated  on  the  top 
of  the  bluff,  and  totally  consumed  them.  This  action  is  to  recover 
for  the  loss  sustained. 

The  first  point  made  by  the  appellant  is  that  the  verdict  is  not 
sustained  by  the  evidence.  It  is  said  that  the  record  affirmatively 
shows  that  the  fire  was  not  set  out  by  the  passing  engine,  but  by 
tramps  who  were  in  that  vicinity  at  or  about  the  time  of  the  fire,  or, 
if  this  be  not  true,  that  the  evidence  leaves  the  case  in  such  condi- 
tion that  it  is  impossible  for  any  one  to  tell  whether  the  fire  was 
caused  by  the  engine  or  by  the  act  of  some  third  party,  and  that  for 
this  reason  there  should  have  been  a  verdict  for  the  defendant.  It 
is  also  contended  that  the  evidence  shows  affirmatively  that  there 
was  no  negligence  on  the  part  of  the  defendant  with  respect  to  its 
engine  or  in  the  management  thereof,  and  that  the  prima  facie  case 
made  by  plaintiff,  conceding  that  he  established  the  setting  out  of 
the  fire  by  the  defendant,  has  been  fully  and  completely  overcome. 
It  IS  true  that  no  one  saw  the  spark  fall  which  set  out  the  fire,  and 
that  the  cause  of  the  conflagration  is  left  largely  to  inference.  But 
the  plaintiff  proved  such  a  state  of  facts  as  justified  the  jury  in  find- 
ing that  the  fire  was  set  out  by  the  defendant's  engine.  The  fact 
that  the  locomotive  passed  the  place  but  a  few  moments  before  the 
fire  was  seen,  that  it  was  in  line  with  the  direction  from  which  the 
wind  was  blowing,  that  two  or  three  fires  were  sefsimultaneously, 
that  several  witnesses  who  were  in  the  vicinity  saw  the  fire  start  at 
about  the  same  time,  that  it  spread  very  rapidly,  and  was  carried  by 
a  high  wind  very  speedily  to  plaintiff's  improvements,  and  some 
other  matters  to  which  we  need  not  refer,  point  almost  unerringly 
to  the  fact  that  the  fire  was  set  out  by  the  locomotive.  It  is  true 
that  the  defendant  offered  evidence  to  show  that  other  fires  were 
sec  out  in  the  vicinity  earlier  in  the  day  by  tramps  or  vagabonds, 
and  that  the  jury  might  have  concluded  that  plaintiff  failed  in  its 
proof  upon  this  point.  It  is  manifestly  a  case  where  the  evidence  is 
conflicting,  and  with  the  finding  of  the  jury  we  cannot  interfere. 
There  are  two  circumstances  in  the  case  which  point  quite  strongly 
to  the  correctness  of  the  verdict.  The  fire  occurred  early  in  the 
afternoon,  and  a  very  strong  wind  had  been  blowing  from  -the 
Vol.  n  —  9 
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northwest  nearly  all  day.  The  fires  set  out  by  the  tramps  were  seen 
early  in  the  morning,  and  were  in  such  places  that  it  was  almost 
impossible  for  fire  or  sparks  to  be  carried  in  the  direction  of  the 
place  where  the  fire  was  first  seen  in  the  afternoon.  Moreover,  the 
wind  was  blowing  so  hard  that  the  fire,  had  it  come  from  that  set 
out  by  the  tramps,  would  have  reached  the  plaintiff's  premises  much 
earlier  in  the  day  than  it  did.  It  was  but  a  few  moments  from  the 
time  it  was  first  seen  upon  the  bluff  until  it  spread  rapidly  and 
reached  the  plaintiff's  improvements.  Looking  to  the  whole  record, 
it  seems  to  us  that  the  jury  were  justified  in  finding  as  they  did  on 
this  question  of  fact. 

As  to  defendant's  negligence,  we  have  frequently  held  that  proof 
of  damage  by  fire  is  in  such  cases  prima  facie  evidence  of  negli- 
gence, and  that  the  railroad  company,  to  avoid  liability,  must  over- 
come this  presumption;  and  this  it  can  do  only  by  negativing  every 
fact  the  proof  of  which  would  justify  a  finding  of  negligence  on  its- 
part.  It  follows,  then,  as  said  by  this  court  in  the  case  of  Green- 
field V.  Railroad  Co  ,  85  Iowa,  270,  49  N.  W,  Rep,  95,  that,  if  it  be 
conceded  there  was  no  fault  in  the  engine  or  its  management,  it  can- 
not be  said,  as  a  matter  of  law,  that  the  fire  was  not  the  result  of 
negligence.  But  if  this  were  not  the  rule,  the  point  relied  upon  by 
appellant  is  of  no  avail,  for  the  reason  that  we  have  expressly  held 
that  in  such  cases  there  is  a  conflict  in  the  evidence  —the  prima  facie 
case  of  negligence  made  by  the  plaintiff  standing  on  one  side  of  the 
issue,  and  the  direct  evidence  of  the  defendant  as  to  its  care  and 
diligence  upon  the  other  —  and  that  it  is  the  duty  of  the  court  to. 
submit  such  conflict  to  the  jury.  Babcock  v.  Railroad  Co.,  6a  Iowa, 
593.  '3  ^-  ^ ■  Rep.  740,  and  17  N.  W.  Rep.  909;  Id.,  72  Iowa,  197, 
28  N.  W.  Rep.  644,  and  33  N.  W.  Rep.  628;  Greenfield  v.  Railroad 
Co.,  supra;  Hockstedler  v.  Railroad  Co.,  88  Iowa,  236,  55  N.  W, 
Rep.  74.  These  rules  to  which  we  have  called  attention  were  suffi- 
cient to  take  the  case  to  the  jury,  and  to  sustain  the  verdict,  if  there 
had  been  nothing  but  the  presumption  of  negligence  in  the  plaintiff's 
favor.  But  we  find  on  looking  to  the  record  that  there  was  evidence 
to  the  effect  that  the  spark-arrester  was  not  in  good  condition  at  the 
time  of  the  fire.  The  engine  was  an  old  one,  and  it  had  been 
pitched  or  repaired  both  before  and  shortly  after  the  fire.  These 
repairs  were  made  so  short  a  time  after  the  conflagration  as  to 
justify  the  inference  that  the  locomotive  was  not  in  good  condition 
on  the  day  in  question. 

It  is  likely  true  that  some  of  the  jurors  drank  beer  during  the 
time  the  trial  was  in  progress,  and  before  the  submission  of  the 
case,  but  this  of  itself  is  not  sufficient  to  vitiate  the  verdict.     State 
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V.  Bruce,  48  Iowa,  536;  State  v.  Livingston,  64  Iowa,  560,  21  N.  W. 
Rep.  34. 

Judgment  affirmed. 

Opinion  by  Deeher,  J. 


CANON  V.  CHICAGO,  MILWAUKEE  &  ST.  PAUL 
RAILWAY  COMPANY. 

Supreme  Court,  Iowa,  April,  i8gy. 


DEATH  OF  CAR  INSPECTOR  WHILE  UNDER  CARS.  ~  Under  the  Code, 
sec.  1307,  which  makes  railroad  corporations  liable  to  their  employees  for 
the  negligence  of  fellow-aervanls,  recovery  may  be  had  for  the  death  of  a  car 
inspector  who  was  killed  by  cars  being  run  against  the  train  under  which 
be  was  at  work;  Ibe  duty  which  required  him  to  go  under  and  between 
cars  exposed  him  to  the  baiards  peculiar  to  the  business  of  using  and 
operating  railroads. 

CONTRIBUTORY  NEGLIGENCE  — YARD  FOREMAN.— The  employee 
having  the  express  promise  of  the  yard  foreman  who  controlled  the  move- 
ment of  trains  in  the  yard  that  no  cars  should  be  sent  back  on  the  track  on 
which  were  the  cars  under  which  he  was  working,  was  not  guilty  of  con- 
tributory negligence  as  matter  of  law,  in  not  complying  with  a  rule  that 
required  him  to  put  a  red  Sag  on  the  train  as  a  notice  of  his  presence. 

Appeal  from  the  District  Court  of  Palo  Alto  County. 

The  plaintiff's  intestate  was  a  car  inspector  employed  by  the 
defendant  company.  His  duty  was  to  go  alongside  of  a  train  on  its 
arrival  in  the  yard  and  to  go  under  and  between  the  cars  for  the 
purpose  of  discovering  defects  in  them.  On  January  19,  1895, 
Applegate,  the  yard  master,  who  had  charge  of  making  up  trains  in 
the  yard,  came  to  Canon  and  told  him  that  the  fourth  car  on  the 
train  Canon  was  examining  was  wanted.  Canon  said  he  could  have 
it,  but  not  to  throw  any  cars  in  on  that  track,  as  he  was  not  through 
inspecting  the  train.  Applegate  said  he  would  not.  The  four  cars 
were  then  taken  out  and  switched  on  to  other  tracks,  and  afterwards 
the  engine  returned  with  two  cars  that  were  kicked  back  upon  the 
track  upon  which  the  cars  that  Canon  was  examining  were  standing 
with  such  force  that  the  whole  train  was  moved  from  twelve  to  six- 
teen feet,  and  Canon,  being  between  the  cars,  was  killed.  When 
trains  were  to  be  inspected  it  was  the  usual  custom  to  uncouple  the 
road  engine  from  the  train  and  leave  the  train  standing  still  until 
the  inspection  was  finished;  it  was  not  usual  or  the  custom  to  move 
a  train  that  was  being  inspected  or  to  run  cars  down  the  track  upon 


DigiLizedbyGoOglc 


132  American  Negligence  reports. 

or  against  such  a  train.  It  was  not  the  custom  for  a  t 
being  inspected  to  be  moved  before  a  signal  was  j 
inspector  that  he  was  through.  If  a  car  was  wanted  tht 
would  ask  permission  of  the  inspector  to  take  it  out. 
that  the  death  of  Canon  was  caused  by  his  own  negligei 
hazard  was  an  incident  to  his  employment,  and  that 
rule  of  the  company.  The  court  sustained  a  motion  by 
the  close  of  the  plaintiff's  evidence  to  direct  a  verdict  fc 
upon  which  judgment  was  entered,  and  plaintiff  appeals 

Shortly  &  Harpel  and  C.  E.  Cahoon,  for  appellan 

J.  C.  Cook  and  George  E,  Clark,  for  appellee. 

The  controlling  question  in  the  case  is  whether  the 
of  plaintiff's  intestate  was  such  as  to  bring  him  within  tl 
of  Code,  §  1307.  That  section  provides  that  "  every 
operating  a  railway  shall  be  liable  for  all  damages  sust 
person,  including  employees  of  such  corporation,  in  coi 
the  neglect  of  agents,  or  by  any  mismanagement  of  t 
or  other  employeus  of  the  corporation,  and  in  conseqi 
wilful  wrongs,  whether  of  commission  or  omission,  of 
engineers  or  other  employees,  when  such  wrongs  are  in 
connected  with  the  use  and  operation  of  any  railway, 
which  they  shall  be  employed."  Appellee's  theory  is 
the  custom  of  the  company,  cars  were  to  be  inspected 
and  not  moving,  and  as  Canon's  work  was  to  be  don 
conditions,  he  was  not  exposed  to  the  dangers  of  r 
Recovery  is  not  limited  even  to  cases  where  the  injury  ■ 
by  the  movement  of  cars  or  engines  on  the  track.  Smi 
Co.,  78  Iowa,  584,  43  N.  W.  Rep.  545.  See  Haden  v. 
92  Iowa,  229,  60  N.  W.  Rep.  537;  Larson  v.  Railroad  C 
N.  \V,  Rep.  !o76.  As  is  said  in  Smith  v.  Railway  d 
test  of  liability  is,  "  Does  the  duty  of  the  employee  re 
perform  service  which  exposes  him  to  the  hazard  pei 
business  of  using  and  operating  a  railroad?" 

Clearly,  the  duty  of  car  inspector,  which  requires  the 
go  under  and  between  cars,  exposes  him  to  the  hazard 
the  business  of  using  and  operating  railroads.  It  mat 
it  may  be  contemplated  by  the  custom  m  force  that  cars 
absolutely  at  rest  while  such  duty  is  being  performed, 
theless  exposed  to  the  perils  and  hazards  which  may 
movement  of  the  cars  in  violation  of  such  custom.  His 
case  was  caused  by  the  operation  of  the  road,  by  the 
trains  or  cars  thereon,  and  his  work  constantly  expose 
such  perils  and  dangers  as  are  incident  to  the  moven 
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The  claim  that  he,  by  permitting  the  yard  master  to  take  out  the 
four  cars,  voluntarily  went  outside  of  his  employment,  and  threw 
aside  the  protection  which  had  been  placed  around  him  for  his 
safety,  is  not  well  founded.  Indeed,  it  appears  from  the  evidence 
that,  in  permitting  the  yard  master  to  take  out  the  cars,  he  was  but 
conforming  to  the  custom  in  force  when  a  car  was  wanted  before 
the  entire  train  had  been  inspected.  The  applicability  of  this  sec- 
tion is  not  to  be  determined,  as  counsel  seems  to  think,  by  the  fact, 
if  such  it  be,  that  the  employment  of  Canon  did  not  contemplate 
the  hazards  of  moving  trains  or  cars  while  he  was  engaged  in  his 
work.  It  is  not  a  question  of  contemplation  at  all,  but  a  question 
of  whether,  in  fact,  he  was,  while  engaged  in  his  work,  exposed  to 
the  perils  and  hazards  incident  to  the  movement  of  cars  or  trains. 
That  he  was  so  exposed,  no  matter  what  the  parties  might  have 
contemplated,  is  too  plain  to  admit  of  argument. 

It  is  said  that  plaintiff's  intestate  was  guilty  of  contributory  negli- 
gence. This  claim  is  based  upon  a  claimed  disobedience  of  a  rule, 
and  upon  what  is  said  to  have  been  a  waiver  of  the  custom.  In  the 
answer  defendant  pleads  that  for  the  protection  of  car  inspectors 
the  company  had  promulgated  a  rule  providing  that  "  a  red  flag  by 
day  and  a  red  light  by  night,  placed  on  the  end  of  a  car,  denotes 
that  the  car  inspectors  are  at  work  under  or  about  the  car  or  train. 
The  car  or  train  so  protected  must  not  be  coupled  to  or  moved  until 
the  red  signal  is  removed  by  car  inspectors."  It  is  averred  that 
Canon  knew  of  said  rule  and  did  not  obey  it,  and  that  such  disobe- 
dience resulted  in  his  death.  Whatever  may  have  been  Canon's 
duty,  under  other  circumstances,  he  was  not,  in  law,  guilty  of  negli- 
gence under  the  facts  established,  for  he  had  the  promise  of  the 
yard  foreman,  who  had  the  control  of  the  movement  of  cars  in  the 
yards,  that  no  cars  would  be  sent  back  upon  the  track  upon  which 
stood  the  train  which  he  was  inspecting.  There  is  no  basis  for  the 
claim  that  Canon,  in  consenting  to  the  removal  of  the  four  cars, 
most  be  presumed  to  have  known  that  some  of  them  would  be 
kicked  back  again  on  that  track,  and  hence  should  have  ceased 
inspecting  until  after  the  other  cars  had  been  returned.  He  had  the 
express  promise  of  the  man  who  controlled  the  movement  of  cars 
that  no  cars  would  be  sent  back  on  that  track.  He  had  done  every- 
thing required  of  him  to  protect  himself  from  danger  from  moving 
cars,  by  telling  Applegate  he  was  not  through  inspecting  the  train, 
and  that  he  must  not  throw  any  cars  in  on  that  track.  Having 
Applegate's  promise  that  no  cars  would  be  thrown  in  on  that  track, 
he  had  a  right  to  rely  thereon,  and  to  pursue,  as  he  did,  his  work, 
relying  upon  Applegate  to  see  to  it  that  his  safety  was  not  imperilled 
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by  cars  being  kicked  down  upon  the  track  while  he  was  : 
ing  the  train.  As  a  matter  of  law,  it  cannot  be  said  thai 
negligent.  The  court  below  erred  in  sustaining  the  moti 
a  verdict.     Reversed. 

Opinion  by  Kinne,  Ch.  J. 

WHITESELL  V.  HILL. 

Supreme  Court,  Iowa,  April,  iSgj. 


MALPRACTICE  —  DEGREE  OF   SKILL  REQUIRED  OF  PH 

A  physician  when  employed  in  his  professional  capacity  i 
exercise  that  degree  of  skill  and  care  which  phjrsicians  practii 
lar  localities  "  oidiitarily  possess,  and  an  instruction  in  an  a 
practice  that  stated  that  the  physician  should  exercise  the  sk 
the  treatment  of  the  plaintiff  that  was  possessed  by  physjci. 
"  in  the  locality  of  the  defendant  "  was  erroneous,  but  not  pr< 
plaintiff  where  there  was  evidence  that  there  were  several 
experienced  physicians  practicing  in  the  town  where  defeodai 
DAMAGES.  —  A  physician  though  guilty  of  negligence  in  the  1 
patient  can  recover  for  the  value  of  his  services,  less  the  an: 
age  sustained  by  reason  of  his  negligence. 

Appeal  from  judgment  of  District  Court,  Hardin  Cou 
of  plaintiff.  The  defendant  in  a  counterclaim  sought  to 
for  services  rendered.  The  verdict  was  for  one  dollar,  a 
ment  was  for  that  sum  and  costs.  This  is  the  second  si 
this  case  in  this  court,     66  N.  W.  Rep.  894, 

J.  H.  Scales,  for  appellant. 

F.  M.  Williams  and  Albrook  &  Lundy,  for  appellee 

In  this  action  for  malpractice  the  defendant,  a  si 
employed  to  treat  the  plaintiff's  arm  and  to  reduce 
thereof.  In  its  charge  the  court  instructed  the  jury  thi 
duty  of  the  defendant,  under  his  employment,  "  to  e 
degree  of  proficiency,  skill  and  care  in  the  treatment  of  t 
injuries  that  is  ordinarily  possessed  and  exercised  by  me 
skill,  learning  and  proficiency  in  the  medical  professic 
in  the  vicinity  of  where  the  defendant  practiced,  and  v 
possess  and  exercise  such  degree  of  proficiency,  skill  ai 
in  the  reduction  of  the  fracture  of  plaintiff's  arm,  and 
ment  at  the  time,  and  afterwards  during  the  course  of 
ment."  The  court  further  charged  that  "  negligence, 
consists  of  the  doing  by  the  defendant,  in  the  treati 
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plaintiff's  injury,  of  some  att  which  a  physician  and  surgeon  possess- 
ing the  average  proficiency,  skill  and  care  of  the  medical  profession 
io  the  Ticinity  of  defendant's  residence  would  not  ordinarily  do  under 
'  like  circumstances,  or  the  omission  to  do  some  act  in  such  treatment 
which  a  physician  or  surgeon  possessing  such  average  proficiency, 
skill  and  care  would  ordinarily  do  under  like  circumstances."  The 
application  of  the  rule  thus  given  to  the  evidence  in  the  case  was 
then  stated.  The  appellant  claims  that  the  portions  of  the  charge 
thus  given  were  conflicting  and  erroneous.  We  do  not  think  there 
is  any  material  conflict  between  them,  but  are  of  the  opinion  that 
the  rule  in  regard  to  proficiency,  skill  and  care  required  in  such 
cases  was  erroneously  stated.  Smothers  v.  Hanks,  34  Iowa,  3S7; 
Almond  r.  Nugent,  Id.  300;  Peck  v.  Hutchinson,  88  Iowa,  327,  55 
N.  W.  Rep.  511;  Small  v.  Howard,  128  Mass.  136  (1).  We  are  of 
the  opinion  that  the  correct  rule  is  that  a  physician  and  surgeon, 
when  employed  in  his  professional  capacity,  is  required  to  exercise 
that  degree  of  knowledge,  skill  and  care  which  physicians  and 
surgeons  practicing  in  similar  localities  ordinarily  possess.  We 
conclude,  however,  that  the  portions  of  the  charge  under  considera- 
tion, although  not  correct,  considered  abstractly,  could  not  have 
prejudiced  the  plaintiff.  The  evidence  shows  that  there  were  sev- 
eral educated  and  experienced  physicians  and  surgeons  who  practiced 
in  Iowa  Falls  and  vicinity.  They  are  not  shown  to  have  been 
incompetent,  and  the  presumption  is  that  they  had  the  average 
ability  ordinarily  possessed  by  men  of  their  profession  in  similar 
localities-     Pelky  v-  Palmer,  67  N.  W.  Rep.  561- 

The  court  also  charged  the  jury  as  follows:  "  You  will  determine 
the  amount,  if  anything,  due  the  defendant  on  his  counterclaim,  and 
after  deducting  the  lesser  from  the  greater  amount,  you  will  return 
yoar  verdict  for  the  difference,  if  any,  in  favor  of  the  plaintiff  or 
defendant,  as  you  find  the  fact  to  be.  If  you  find  nothing  due  either 
party,  you  will  simply  return  a  verdict  in  favor  of  the  defendant." 
The  appellant  complains  of  this  paragraph,  and  urges  that  a  valid 
claim  for  services  rendered  by  a  physician,  and  one  for  damages 
sustained  by  the  patient  in  consequence  of  malpractice,  cannot 
co-exist;    that  a  recovery  for  one  is  a  bar  to  a  recovery  for  the 

I.  Tlw   court    also  cited   Kelsey   v.  trici  court   herein,  Gates  v.  Fletcher, 

H»)f,  S4  Ind.  189;  Howard  v.  Grover,  67    Wis.    506,    30    N.    W.    Rep,    674; 

4*  Am.    Dec.   478,   note;     Wilmot    v.  Nelson  v.  Harrington,  ^^  Wis.  591,  40 

Howard,  39  Vt.  447T  Pelky  v.  Palmer  N.  W.  Rep.  226;  Lawson  v.  Cononay 

(Mich.)  67  N.  W.  Rep.  seiiTefftp-Wil-  (W.  Va.),  16  S.   E.  Rep.  564;  Hathorn 

«n.  6  Kao.  46.     Aad   as   tending  to  f.  Richmond,  48  Vt.  557- 
SDpport  the  mie  as  stated  by  the  dis- 
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other.  Some  authorities  tend  to  support  this  claim.  I 
Craigue,  31  Barb.  534;  Patten  y.  Wiggen,  51  Me.  594.  The 
the  appellant  seems  to  be  that  the  right  of  a  physician  to  1 
services  rendered  rests  upon  a  contract,  and  that  if  he 
the  requisite  diligence  and  skill  he  forfeits  all  right  to  a 
tion.  That  is  not  in  accord  with  the  law  and  practice  of 
Pixlcr  i".  Nichols,  8  Iowa,  107;  McClay  ».  Hedge,  iSIowa 
V,  Gerr,  43  Iowa,  341 ;  ^tna  Iron  &  Steel  Works  v.  Kossi 
Iowa,  40,  44  N.  W.  Rep.  11$.  If  the  physician's  treat 
unskilful  or  negligent  that  the  injury  exceeds  the  va 
services,  he  should  be  permitted  to  show  the  value  of  the 
reduce  the  amount  for  which  he  is  liable,  and  this  is  tn 
the  action  against  him  for  malpractice  is  regarded  as  fou 
contract  or  tort. 

Judgment  affirmed. 

Opinion  by  Robinson,  J. 


GOULD  V.  SCHERMER. 

Supreme  Court,  Iowa,  April,  1897. 


BRIDGE  — GUARD  RAILS  — NEGLIGENCE  OF  SUPERVISOR 
—  As  tbe  pUinliff  drove  upon  a  bridge  wiihout  guard  rails 
the  defendant  as  road  supervisar.  a  horse  ran  under  it,  througl 
way  made  by  defendant  to  connect  bis  lands,  and  without  aulbc 
frightened  the  plaintiff's  horse  that  it  fell  off  [he  bridge,  carryin) 
and  plaintifi  wilb  it.  In  presenting  tbe  case  to  tbe  jury,  the  cc 
that  the  6rst  and  second  counts  were  the  same  in  substanci 
count  makes  reference  to  the  bridge  and  the  second  does  not, 
liability  is  predicated  upon  the  charge  that  the  cattle  pass  was 
without  authority  and  was  the  proximate  cause  of  plaintiff's 
Held,  that  there  was  no  error  by  the  court. 

WIDTH  OF  BRIDGE  — INSTRUCTION  — GROSS  NEGL^GE^ 
Code  (sec.  looi),  provides  that  bridges  erected  or  maintained  b; 
must  not  be  less  than  sixteen  feet  wide.  There  was  evideoc 
bridge  was  a  little  over  fourteen  feel  wide  and  evidence  of  a  re 
township  authorizing  such  construction.  The  court  instructed 
directions  were  followed  by  defendant  In  building  the  bridge  i 
that  might  be  considered  In  lessening  the  negligence  of  defend 
error,  as  was  also  that  portion  of  the  charge  "  that  it  being 
erect  the  bridge,  he  (the  supervisor),  can  only  be  held  liable  (orj 
gence  on  his  part. 

GUARDRAILS  — INSTRUCTION. —  It  was  a  question  of  fact  f< 
to  determine  whether  the  construction  of  tbe  bridge  without  rail 
riers   in   view  of   the   situation   and   the  use   to   which   it  wai 
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negltgence,  and  an  inslruclion  "  that  the  Ian  does  not  require  a  guard  or 
railing  to  be  placed  along  the  sides  of  the  bridge,  and  you  need  not  talis  that 
into  consideration  in  deiermining  the  liability  of  defendant,"  was  error. 

INSTRUCTION  — PROXIMATE  CAUSE.  — An  instruction  in  cflccl  that  if 
there  were  other  causes  than  that  of  the  cattle  way  or  defective  bridge  con- 
curring lo  produce  the  iujury,  plaintiff  could  not  recover,  unless  these  causes 
were  also  the  wrongful  act  of  the  defendant,  was  erroneous,  for  the  rule 
of  the  law  is  well  settled  thai  the  mere  fact  that  some  other  cause  operates 
with  the  negligence  of  the  defendant  to  produce  the  injury  does  not  relieve 
the  defendant  from  liability. 

EXPERT  EVIDENCE— BOOKS.  — The  introduction  in  evidence  of  certain 
passages  from  boots  treating  of  horses  on  the  issue  of  the  contributory 
negligence  of  Che  plaintiff  in  driving  a  horse  with  only  one  eye,  was  error, 
as  expert  evidence  was  not  needed  to  delennine  the  question  as  to  whether 
the  horse  plaintiff  was  driving  was  likely  on  account  of  its  blindness  to  take 
fright  or  shy. 

Appeal  from  judgment,  District  Court,  Delaware  County,  in 
favor  of  defendant. 

John  B.  Utt,  A.  A.  House,  and  Yoran  &  Arnold,  for  appellant. 

Chas.  Husted  and  Dunham  &  Norris,  for  appellee. 

At  the  time  of  tlie  mishap  in  question  defendant  was  a  road  super- 
visor, and  as  such  he  built  a  bridge  across  the  highway  in  his  district 
to  replace  one  previously  existing  at  the  saois  point.  He  made  the 
new  bridge  two  feet  and  seven  inches  higher,  six  feet  longer,  and 
about  the  same  width  as  the  old.  The  distance  from  the  top  of  the 
bridge  to  the  channel  which  it  crossed  was  six  feet  and  si.t  inches. 
The  bridge  was  about  fourteen  feet  and  three  inches  wide,  instead 
of  sixteen,  as  required  by  statute,  and  it  had  no  guards  or  barriers. 
Shortly  after  building  the  bridge,  the  defendant,  who  owned  lands 
on  either  side  of  the  highway  in  which  this  bridge  was  located,  wlth- 
oat  permission  of  the  local  authorities,  erected  wing  fences  extend- 
ing from  the  highway  fences  to  the  approaches  to  the  bridge,  leaving 
the  road  fences  in  place,  but  with  the  idea  that,  if  the  highway 
fences  should  be  carried  away  by  high  water,  his  stock  could  not  get 
upon  the  highway  and  run  at  large.  For  some  months  prior  to  the 
time  of  the  accident  these  highway  fences  were  down,  and  defend- 
ant's stock  was  using  the  way  fenced  off  by  these  wing  fences  as  a 
means  of  passing  from  one  side  of  the  highway  to  the  other.  About 
the  ist  of  November,  189Z,  the  plaintiff,  then  about  seventy-two 
years  of  age,  started  from  Strawberry  Point,  in  Clayton  county, 
Iowa,  to  drive  to  some  point  in  Illinois.  She  was  alone,  and  was 
driving  a  single  horse,  which  was  blind  in  one  eye,  attached  to  a 
buggy,  in  which  she  was  carrying  meat,  butter  and  canned  goods. 
As  she  drove  onto  the  bridge  in  question  a  horse  ran  under  it,  and 
so  frightened  the  one  she  was  driving  that  it  suddenly  sprang  to  one 
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3ide,  and  with  the  vehicle  to  which  it  was  attached  fell  off  the 
bridge,  precipitating  the  plaintiff  to  the  ground  beneath,  and  caus- 
ing a  fracture  of  her  right  thigh  bone.  This  action  is  to  recover 
damages  sustained  thereby,  and  the  alleged  grounds  of  negligence 
are  the  construction  of  the  cattle  pass  without  authority  and  the 
building  of  the  bridge  without  railings  or  barriers  at  and  along  the 
sides  of  the  same  to  protect  travelers  from  driving  or  falling  off  the 
same.  These  charges  of  negligence  are  combined  in  the  original 
petition,  but  in  an  amendment  thereto  the  plaintiff  separated  them, 
and  made  the  first  charge  of  negligence  a  second  count  to  the  peti- 
tion, and  the  second  a  third  count.  The  defendant's  answer  is,  i,  a 
general  denial,  and,  3,  an  admission  that  he  built  the  bridge  as  road 
supervisor  to  replace  one  which  was  badly  decayed  and  out  of  repair; 
that  his  term  of  office  expired  January  i,  1892,  and  that  no  notice  in 
writing  of  the  unsafe  condition  of  the  bridge  was  ever  served  upoa 
bim. 

The  points  decided  by  the  court  are  stated  in  the  syllabus. 

Judgment  reversed. 

Opinion  by  Dermer,  J. 


READING  TOWNSHIP  V.  TELFER. 

Supreme  Court,  Kansas,  March,  18^7. 


INJURED  WHILE  DRIVING  — IMPUTED  KEGLIGENCE.  —  The  negli- 
gence of  a  husband  in  driving  with  his  wife  in  a  vehicle  over  a  defective 
highway,  whereby  injury  occurs  (o  the  wife,  cannot  be  impaled  to  her  in 
bar  of  an  action  for  damages  against  the  township  permitting  such  defects, 
where  it  is  not  shown  lha.t  the  husband  was  under  the  direction  and  control 
of  the  wife  at  the  time. 

STATUTE  — PLEADING. —  The  statute,  sec.  i,  c.  337,  L.  1887,  para.  7134, 
Gen.  St.  18S9,  giving  a  right  of  action  against  counties  and  townships  in 
favor  of  persons  who,  without  contributory  negligence,  sustain  damages  by 
reason  of  defective  bridges  or  highways,  changes  neither  the  burden  of 
pleading  or  proof,  so  as  to  require  a  plaintiff  suing  for  damages  for  injuries 
caused  by  such  defects  to  allege  or  prove  non-negligence  on  his  part. 

DEFECTIVE   HIGHWAY— PLEADING.  — In   order   to   constitute   a   public 
road  a  "  defective  highway,"  within  the  meaning  of  the  statute  above  cited, 
it  is  not  necessary  that  it  shall  Urst  be  improved  and  put  in  condition  for 
travel,  and  then  allowed  to  become  detective  through  lack  of  repair. 
(Syllabus  by  the  court.) 

Appeal   from  judgment  for  plaintiff  in  the  District  Court,  Lyon 
County. 
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Chas.  B.  Graves,  H.  D.  Dickson,  and  I.  E.  Lambert,  for  plain- 
tiff in  error, 

E.  W.  Cunningham  and  W.  T.  McCarty,  for  defendant  in  error. 

Mr^.  Elizabeth  A.  Telfer  and  her  husband  lived  in  Reading  town- 
ship, Lyon  county.  July  19,  1892,  they  started  to  visit  Mrs.  Tel- 
fer's  mother,  some  miles  distant,  in  a  spring  wagon.  Mr.  Telfer 
acted  as  driver.  The  highway  at  a  certain  point  crossed  a  ravine 
with  steep  and  rocky  banks,  which  rendered  it  a  difficult  and  danger- 
ous place.  In  endeavoring  to  cross,  the  wagon  was  "  tipped  over  " 
on  account  of  the  roughness  and  difficulty  of  the  descent  of  one  of 
the  banks,  and  Mrs.  Telfer  was  severely  injured  thereby.  The 
defect  in  the  highway  causing  the  accident  was  known  throughout 
the  neighborhood,  and,  being  on  an  open  prairie,  most  of  the  travel 
had  avoided  it  by  going  around  some  distance  on  either  side;  but  a 
few  weeks  previous  to  the  accident  the  owners  of  the  adjacent  lands 
bad  fenced  the  same  up,  compelling  travelers  to  pursue  the  line  of 
the  highway,  and  thus  cross  the  place  in  question,  and  a  short  time 
before  the  accident  the  husband  and  wife  had  crossed  the  place 
where  it  occurred.  The  township  trustee  had  actual  knowledge  of 
the  defect  in  the  highway  at  that  point,  and  contemplated  putting  it 
presently  in  better  condition. 

The  plaintiff,  Mrs.  Telfer,  brought  suit  against  the  township  in 
which  the  accident  occurred  to  recover  for  her  injuries,  under  the 
statnte  (section  i,  c.  237,  Sess.  Laws  1887,  paragraph  7134,  Gen. 
St.  1889),  which  reads  as  follows:  "  Any  person  who  shall  without 
contributing  negligence  on  his  part  sustain  damages  by  reason  of 
any  defective  bridge,  culvert,  or  highway,  may  recover  such 
damages  from  the  county  or  township  wherein  such  defective 
bridge,  culvert,  or  highway  is  located,  as  hereinafter  provided ;  that 
IS  to  say,  such  recovery  may  be  from  the  county  when  such  damage 
was  caused  by  a  defective  bridge  constructed  wholly  or  partially  by 
such  county,  and  when  the  chairman  of  the  board  of  county  com- 
missioners of  such  county  shall  have  had  notice  of  such  defect  for  at 
least  five  days  prior  to  the  time  when  such  damage  was  sustained; 
and  in  other  cases  such  recovery  may  be  from  the  township  where  the 
trustee  of  such  township  shall  have  had  like  notice  of  such  defect." 
A  rerdict  was  returned  and  judgment  rendered  in  her  favor,  from 
vhich  the  township  prosecutes  this  proceeding  in  error. 

It  was  contended  in  the  court  below  that  the  evidence  showed  the 
hnsband  to  have  been  guilty  of  contributory  negligence  in  driving 
over  a  highway  known  by  him  to  be  defective  and  dangerous,  and 
that  such  negligence  was  imputable  to  the  wife,  and,  being  so, 
barred  a  recovery  by  her;  and  a  request  for  instructions  to  the  jury 


DigiLizedbyGoOglc 


140  AMERICAN  Negligence  Reports. 

predicated  upon  this  view  of  the  law  was  preferred,  and  refused  by 
the  court.  The  first  claim  of  error  arises  upon  this  refusal.  This 
claim  is  rested  upon  an  assumed  or  implied  agency  of  the  husband 
in  driving  the  vehicle  under  the  direction  and  command  of  the  wife, 
or  as  a  participant  with  her  in  a  joint  venture  or  enterprise.  Before 
proceeding  to  the  consideration  of  this  claim  of  error,  it  may  be 
well  to  state  that  no  charge  of  negligence  is  made  against  the  wife 
herself,  either  in  the  briefs  or  oral  argument  of  counsel,  other  than 
the  legal  imputation  to  her  of  the  husband's  negligence  under  the 
facts  proved.  The  question  of  her  personal  negligence  in  con- 
tributing to  the  injury  was  submitted  to  the  jury  under  instructions 
of  which  no  complaint  is  made,  and  was  found  in  her  favor.  It  is 
claimed  that  the  visit  to  the  mother  was  undertaken  by  the  husband 
at  the  solicitation  of  his  wife;  that  it  was  her  visit,  and  not  his,  and 
that,  if  such  does  not  appear  as  a  fact  from  the  evidence,  the  least 
that  can  be  said  is  that  it  was  a  joint  venture  by  both  husband  and 
wife ;  and  from  each  of  these  alternative  propositions  of  fact  a  deduc- 
tion of  agency  in  the  husband  for  the  wife  is  drawn,  and  from  thence 
the  legal  imputation  of  negligence  is  derived.  The  question  is,  there- 
fore, squarely  presented  whether  the  contributory  negligence  of  the 
husband  in  driving  his  wife  over  a  defective  highway  can  be  imputed 
to  her  in  bar  of  an  action  against  the  person  principally  or  primarily 
responsible  for  the  injury.  Our  judgment  is  that  it  cannot;  but  the 
authorities,  it  may  as  well  be  admitted,  are  conflicting,  irreconcilably 
so,  and  are  numerous  in  support  of  each  side  of  the  contention. 
That  the  principal  cannot  recover  for  injuries  to  which  the  negli- 
gence of  his  agent  and  a  third  person  have  contributed  is  settled 
beyond  dispute,  both  upon  reason  and  authority.  The  difficult  ques- 
tion is,  under  what  circumstances  can  an  agency  be  implied  or  said 
to  exist?  The  plaintiff  in  error  in  this  case  would  imply  it,  as  some 
of  the  courts  have  done,  from  the  relation  of  husband  and  wife. 
Yahn  v.  City  of  Ottumwa,  60  Iowa,  429,  15  N.  W.  Rep.  257;  Carlisle 
V.  Town  of  Sheldon,  38  Vt.  440;  Prideaux  v.  City  of  Mineral  Point, 
43  Wis.  513.  The  defendant  in  error  contends  that  such  cannot  be 
done.  Hoag  v.  Railroad  Co.,  tit  N.  Y.  199,  18  N.  E.  Rep.  648; 
Railway  Co.  v.  Creek  (Ind.  Sup.)  29  N.  E.  481  ;  Railroad  Co.  r. 
Spilker,  134  Ind.  380,  33  N.  E.  Rep.  280,  and  34  N.  E.  Rep.  218; 
Railway  Co.  v.  Mcintosh  (Ind.  Sup.)  38  N.  E.  Rep.  476;  Flori  v. 
City  of  St.  Louis,  3  Mo.  App.  231.  The  fact,  if  it  be  such,  that  the 
journey  was  undertaken  at  the  solicitation  of  the  wife,  possesses  no 
weight. 

The  special  facts  of  cases  may  show  the  wife  to  be  the  controlling 
spirit,  the  active  and  responsible  party,  and  the  husband  an  agent. 
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or  even  a  mere  passenger;  but  in  cases  where  such  facts  are  not 
shown  the  court  must  presume,  in  accordance  with  the  ordinary  — 
almost  universal  —  practice  of  mankind,  that  the  husband  assumed 
and  was  allowed  the  responsible  management  of  the  journey.  It 
may  be  remarked,  however,  that  the  doctrine  of  imputable  negli- 
gence, except  when  countenanced  by  statute,  is  a  fiction  of  the  law 
which  finds  small  favor  with  the  courts,  and  has  been  very  infre- 
<iuent]y  applied  in  our  own. 

It  is  urged  that  the  amount  of  recovery  (J5, 165)  is  excessive.  We 
do  not  think  so.  The  injuries  were  of  a  peculiar  nature,  followed 
by  much  pain  and  prolonged  confinement  to  the  sick  room.  Accord- 
ing to  the  testimony  of  physicians,  they  are  permanent  in  some 
respects,  and  entail  consequences  of  a  character  which  money  can 
hardly  compensate. 

Judgment  affirmed. 

Opinion  by  Doster,  Ch.  J. 

ATCHISON,  TOPEKA  AND  SANTA  FE  RAILROAD 
COMPANY  V.  TINDALL. 

Supreme  Court,  Kansas,  March,  iS^j. 


EMPLOYEE  INJURED  —  DEFECTIVE  RAILROAD  TRACK.  —  In  ao  action 
by  an  employee  to  recover  damages  for  personal  injuiies  alleged  lo  have 
resulted  from  a  defect  in  ihe  railroad  [rack,  negligence  wili  not  be  pre- 
sutned,  but  must  be  proved.  Evidence  thai  [here  was  a  defect  and  ihat  an 
injury  occurred  is  not  enough  to  warrant  a  recovery.  There  must  be  proof 
that  the  railroad  company  knew  of  the  defect,  or  that  it  was  of  such  a 
nature  or  had  existed  for  such  a  length  of  time  that,  in  the  exercise  of  ordi- 
naFy  care,  it  should  have  been  discovered  by  the  company. 

CONTRIBUTORY  NEGLIGENCE.  —  In  such  case  if  the  employee  voluntarily 
and  needlessly  places  himself  in  a  highly  dangerous  position,  when  there  is 
a  reasonably  safe  one  provided  for  him,  and  he  has  time  lo  exercise  his 
judgment,  and  choose  a  safer  place,  and  injury  occurs  tu  him  by  reason  of 
his  choice,  he  ordinarily  cannot  recover  for  such  injury. 

.\PPEAL  from  judgment  for  plaintiff  in  the  District  Court,  Douglas 
County. 

A.  A.  HuRD,  W.  LiTTLEFiELD,  and  0.  J.  Wood,  for  plaintiff  in 
error. 

Waters  &  Waters,  for  defendant  in  error. 

This  was  an  action  by  Thomas  H.  Tindall  against  the  Atchison, 
Topeka  &  Santa  Fe  Railroad  Company  to  recover  for  personal 
injuries  alleged  to  have  been  suffered  by  him  through  the  negligence 
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of  the  railroad  company.  Tindal  was  a  locomotive  fireman  engaged 
•n  the  service  of  the  company  in  New  Mexico,  and  on  the  night  of 
November  2, 1889,  he  was  upon  a  locomotive  with  Thomas  Williams, 
an  engineer.  They  brought  a  train  into  the  yards  at  Raton  about 
midnight,  and,  no  brakeman  being  present  to  uncouple  the  engine 
from  the  train  or  pilot  it  into  the  roundhouse,  Tindall  was  directed 
by  the  engineer  to  uncouple  the  engine,  which  he  did.  Instead  of 
getting  back  into  the  cab,  Tindall  then  took  a  position  on  the  front 
end  of  the  engine,  sitting  upon  the  pilot  beam,  with  his  feet  resting 
upon  the  pilot.  The  first  switch  to  be  thrown  was  between  three 
and  four  hundred  yards  from  the  starting-point,  and,  upon  a  signal 
from  him  to  the  engineer,  the  engine  was  moved  forward  at  a  rate 
of  about  five  miles  an  hour.  There  had  been  a  storm,  and  snow  was 
falling,  and  there  was  snow  upon  the  pilot  and  front  end  of  the 
engine.  Tindall  had  a  lantern  upon  his  arm,  and  with  one  hand 
held  onto  the  pilot  brace.  While  reaching  to  his  pocket  with  the 
other  hand  to  obtain  his  gloves,  there  was  a  jar  of  the  engine,  which 
caused  him  to  fall  from  the  pilot.  One  of  the  wheels  of  the  engine 
passed  over  and  crushed  his  arm,  so  that  amputation  above  the 
elbow  was  necessary.  He  alleges  that  the  injury  was  caused  by  the 
negligent  construction  and  maintenance  of  the  track  at  the  place 
where  the  injury  occurred,  and  that  the  defect  in  the  track  was  such 
that  with  proper  diligence  and  care  on  the  part  of  the  company  it 
could  have  been  discovered  and  remedied  in  time  to  have  prevented 
the  injury.  The  company  denied  the  charge  of  negligence,  and 
averred  that  the  injury  was  the  result  of  his  own  carelessness.  At 
the  trial,  the  jury  found  that  the  injury  was  due  to  the  negligence 
of  the  railroad  company,  and  awarded  $5,500  to  Tindall  as  damages. 
As  the  jury  have  found,  there  was  no  evidence  to  show  that  there 
was  a  low  joint  in  the  track  where  the  injury  occurred.  Shortly 
after  the  injury,  Tindall  requested  an  employee  in  the  yards,  named 
Bennett,  to  make  an  examination  of  the  track  at  the  place  of  the 
injury,  which  he  did,  but  he  did  not  find  any  low  joint  there,  nor 
anything  wrong  with  the  rails  except  that  two  bolts  were  gone  from 
one  of  the  joints.  The  rails  were  in  their  proper  places,  and  were 
spiked  down  all  right;  and  the  jury  have  found  that  the  absence  of 
the  two  bolts  in  the  fish  plates  joining  the  rails  did  not  render  the 
track  dangerous  upon  which  to  run  an  engine  at  the  speed  of  five 
miles  per  hour.  It  appears  that  the  tracks  in  the  yards  are  not  as 
smooth  and  as  solid  as  the  main-line  track;  and  that  they  are  not 
required  to  be  maintained  at  the  same  standard  of  perfection  as  the 
main-line  track,  where  greater  speed  is  necessary,  is  conceded. 
There  were  employees  in  the  yards  whose  duty  it  was  to  maintain  the 
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tracks  in  saitable  condition,  and,  although  said  to  be  "somewhat 
rough,"  no  particular  defect  has  been  pointed  out.  Wherein  was- 
the  company  negligent?  No  one  discovered  any  defect  in  the  track, 
aod  no  one  knew  what  caused  the  jar.  While  to  one  witness  it  felt 
like  a  low  joint,  yet,  upon  examination,  none  was  found;  and,  at  the 
place  where  the  injury  occurred,  it  is  not  shown  that  the  track  was^ 
oat  of  alignment  or  out  of  repair.  Whether  the  jar  was  caused  by  a 
defect  in  the  track,  or  a  temporary  obstruction,  the  evidence  does^ 
not  show.  If  it  be  granted  that  there  was  a  defect  in  the  track, 
when  did  Jt  become  defective?  Did  it  exist  five  minutes,  five  hours, 
or  five  days  prior  to  the  injury?  Was  it  so  obvious  that  the  company 
or  those  in  charge  of  the  track  should,  in  the  exercise  of  ordinary 
care,  have  discovered  it  ?  There  is  no  proof  that  the  company  knew 
of  the  existence  of  a  defect,  and  nothing  to  show  that  it  had  either 
notice  or  opportunity  to  discover  it.  Indeed,  there  was  no  proof  at 
all  of  what  the  defect  was.  A  finding  of  negligence  cannot  rest 
upon  mere  conjecture.  As  the  court  instructed  the  jury,  "  negli- 
gence can  never  be  presumed,  but  must  be  proved."  Testimony 
that  there  was  a  defect  in  the  track,  and  that  an  injury  occurred, 
does  not  establish  culpable  negligence  on  the  part  of  the  company  (i). 

As  it  was  not  shown  that  the  company  knew  of  any  defect,  or  that 
it  should  have  known  of  its  existence,  the  proof  is  insufhcient  to- 
sustain  the  charge  or  finding  of  negligence. 

It  is  next  contended  that  Tindall  voluntarily  and  unnecessarily 
took  a  dangerous  position  on  the  front  of  the  engine,  when  he  could 
and  should  have  chosen  a  safer  place  in  the  cab.  The  position  taken 
by  him  appears  to  have  been  one  of  great  danger.  It  was  in  the 
night-time,  and  it  was  dark  and  windy.  There  had  been  a  snow 
storm,  and  there  was  snow  upon  the  pilot.  The  engine  was  the 
ordinary  one  used  on  the  main  line,  without  foot-boards,  hand-rails, 
or  other  provisions  for  carrying  employees  on  the  front,  such  as  may 
be  found  on  switch  engines.  A  position  on  the  pilot  or  pilot  beam  of 
SDch  an  engine  is  generally  regarded  to  be  somewhat  dangerous,  but 
the  hazard  must  be  greatly  increased  when  the  pilot  is  covered  with 
snow.  Tindall  had  no  duty  to  perform  which  required  him  to  ride 
on  the  front  of  the  engine.  The  jury  find  that  he  voluntarily- 
assumed  the  position,  as  the  engineer  did  not  direct  him  to  ride  there, 
and  no  rule  of  the  company  required  it.  The  cab  was  the  place 
provided  for  riding  upon  the  engine,  and,  as  the  jury  find,  it  was  a 
much  safer  place  than  the  one  which  he  took.  It  was  also  found  by 
the  jury  that  he  could  have  performed  the  duties  required  of  him  by 

I.  Citiag  Haner  f-  Railroad  Co..  55  v.  Railway  Co.,  55  Kan.  600.  40  Pac- 
(20.150,38  Pac.Rcp.778:  Carruihere      Rep.  9IJ. 
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riding  in  the  cab,  instead  of  on  the  front  of  the  engine;  and  the 
question  of  whether  he  should  have  taken  the  safer  place  is  one  of 
great  importance.  If  he  voluntarily  and  needlessly  took  a  highly- 
dangerous  place  when  a  reasonably  safe  one  was  provided  for  him, 
he  ordinarily  cannot  recover  for  resulting  injuries  (i). 

The  following  instruction  was  requested  and  refused:  "  The  jury 
are  instructed  that  if,  in  the  discharge  of  a  duty,  an  employee  of  a 
railroad  company  voluntarily  places  himself  in  a  dangerous  position 
unnecessarily,  when  there  is  another  place  that  is  safer  that  he  could 
have  chosen,  and  he  has  time  to  exercise  his  judgment,  and  injury 
occurs  by  reason  of  his  choice,  he  cannot  recover  for  such  injury." 
Other  instructions  embodying  the  same  view  of  the  law  were 
requested  and  refused,  and  while  the  jury  were  told  in  a  general 
way  that  the  plaintiff  could  not  recover  if  his  own  negligence  con- 
tributed proximately  to  the  injury,  no  declaration  of  law  like  the 
one  requested  was  given.  The  company  was  entitled  to  an  instruc- 
tion like  the  one  requested. 

Judgment  reversed. 

Opinion  by  Johnston,  J. 

Allen,  J.,  concurred. 

DosTER,  Ch.  J.,  concurred  in  reversal,  but  dissented  as  to  the 
application  to  the  facts  of  the  case. 

ATCHISON,  TOPEKA  AND  SANTA  FE  RAILROAD 
COMPANY  V.  WILLEY. 

Supreme  Court,  Kansas,  March,  iSgy. 


DAMAGES—  PLEADING.  —  Loss  of  memory  or  Impairpd  menial  eonstitulion 
are  not  the  natural  or  probable  results  of  mere  bodily  injuries  negligently 
intlicied  by  one  person  upon  anolher,  and  before  recovery  therefor,  as 
items  of  damage  resulting  from  such  injuries,  can  be  had,  they  must  be 
specially  pleaded. 

OBSTRUCTING  VIEW  OF  TRACK  —  QUESTION  FOR  JURY.  —  The  allow, 
ance  by  a  railroad  company  of  a  hedge  and  grove  of  trees  upon  its  right  of 
way  at  a  country  highway  crossing,  of  sufficient  height  and  density  to 
obsirucl  Ihe  view  and  prevent  the  hearing  of  trains  by  travelers  upon  such 
highway,  whereby  injuries  result  to  them  from  such  trains  at  such  crossing, 
cannot,  in  law,  be  charged  as  negligence,  but  must  be  left  to  the  jury  for 
determinaiion  as  a  (act. 

Doster,  Ch.  I.  dissenting  on  the  latter  point. 
(Syllabus  by  the  court.) 

I.  Citing  Railway  Co.   ;-.   Esies.   37     Co.  v.  McCally,  41    Kan.  639,  31   Pac 
Kan,   715.  16   Pac.  Rep.    131;  Railway     Rep.  574- 
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Appeal  from  judgment  for  plaintiff  in  the  District  Court,  Sumner 
County.     The  facts  appear  in  the  opinion. 

A.  A.  HuRD  and  Stambaugh  &  Hurd,  for  platntiS  in  error, 
C.  J.  Garver  and  W.  W.  Schwinn,  for  defendant  in  error, 
DosTER,  Ch,  J. —  The  defendant  in  error  (plaintiff  below)  sued 
for  damages  resulting  from  bodily  injuries  caused,  as  he  says,  by  the 
defendant's  negligent  maintenance  of  obstructions  to  sight  and  hear- 
ing at  a  public  road  crossing,  and  by  its  failure  to  signal  the 
approach  of  its  train  to  such  crossing,  as  required  by  law.  The  evi- 
dence showed  that  he  was  traveling  in  a  wagon  along  the  public 
highway,  and  nearing  the  defendant's  track,  and  that  his  view  of 
the  direction  of  the  approaching  train  was  obstructed  by  a  grove  of 
trees  and  a  line  of  hedge,  extending  from  the  adjacent  lands  to  the 
defendant's  right  of  way,  and  to  within  about  twenty-six  feet  of  the 
track.  The  jury  found,  in  answer  to  special  interrogatories,  that 
the  hedge  and  grove  of  trees  in  question  constituted  such  an  obstruc- 
tion as  to  prevent  the  plaintiff  from  seeing  the  approaching  train; 
and  also  found  that  he  looked  in  the  proper  direction,  but  was  unable 
to  see  the  track  or  train  because  of  such  obstruction;  and  also  found 
that  he  was  unable  to  hear  the  approaching  train  because  of  the 
noise  of  the  wind  in  the  trees  of  the  grove,  and  the  lack  of  noise  in 
its  movement.  The  locomotive  collided  with  his  wagon  and  team, 
throwing  him  to  the  ground,  breaking  the  bones  of  one  of  his  legs, 
aJid  also  one  of  his  arms,  and  making  large  and  severe  flesh  wounds 
on  one  of  his  shoulders,  and  also  making,  using  the  language  of  his 
petition,  "  targe  contused  wounds  and  gashes  on  his  head,"  from  all 
-of  which  injuries,  as  he  says,  "  he  was  for  a  long  time  confined  to 
his  room,  and  for  two  months  of  such  time  confined  to  his  bed,  and 
has,  during  all  such  time,  and  does  still,  endure  a  great  deal  of  pain 
and  suffering  on*account  of  said  injuries."  The  petition  contains 
no  statement  of  injurious  consequences  to  his  mental  faculties  or 
mental  health  because  of  any  of  the  hurts  received.  The  place 
where  the  accident  occurred  was  on  the  level,  open  prairie  of  Sumner 
county,  distant  two  miles  or  more  from  Belle  Plaine,  the  nearest 
sution.  The  court  below,  over  the  objections  of  the  plaintiff  in 
error,  received  evidence  of  imgaired  memory  and  weakened  mental 
condition  resulting  from  the  injuries  received,  and  instructed  the 
jury,  against  the  defendant's  objection  and  exception,  that  damages 
might  be  allowed  for  "  the  injury  to  his  memory  and  mental  facul- 
ties, if  it  be  found  that  he  suffered  such."  The  recepdon  of  this 
evidence  and  the  giving  of  this  instruction  constitute  error. 

A  party  is  entitled  to  recover  for  all  consequences  which  are  the 
natural  and    probable  result  of  injuries  negligently  inflicted  upon 
Vol.  II  — 10 
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him  by  another — that  is,  for  those  consequences  which  the  commoo 
experience  of  men  justify  us  in  believing  will  result  from  an  injury, 
the  extent  and  character  of  which  is  known  without  specially  alleg- 
ing them  as  grounds  of  recovery.  Any  result  following  an  injury, 
but  beyond  the  usual  and  natural  consequences  flowing  therefrom, 
must  be  specially  alleged,  so  as  to  apprise  the  opposing  party  of  an 
intention  to  claim  damages  therefor.  We  may  well  conclude  that  in 
consequence  of  the  severe  injuries  which  plaintiff  received  he  would 
suffer  much  physical  pain,  would  be  lamed  and  disfigured  in  person; 
but  it  is  not  according  to  the  common  experience  of  men  that  such 
injuries  result  in  mental  infirmities.  If,  however,  they  do,  the 
injured  person  may  well  claim  damages  therefor;  but,  being  beyond 
the  range  of  natural  and  probable  consequences,  they  must  be 
specially  alleged. .  It  is  quite  questionable  also  that  the  instruction 
of  the  court  authorizing  the  jury  to  take  into  account  as  elements  of 
damage  the  diminution  of  the  plaintiff's  powers  and  capabilities  of 
enjoying  social  life,  and  the  embarrassment  and  mortification 
suffered  by  him  on  account  of  the  crippled  and  disfigured  condition 
of  his  person  resulting  from  his  injuries,  was  erroneous  for  the  same 
reason,  they  not  being  specially  alleged. 

In  respect  of  the  maintenance  of  the  hedge  and  grove  on  the 
defendant's  right  of  way  as x)bstructions  to  the  view  of  travelers  on 
the  public  road,  the  court  instructed  the  jury  in  three  separate  para- 
graphs as  follows: 

"  If  you  believe  from  the  evidence  that  the  defendant  had  grow- 
ing upon  the  right  of  way  of  its  railroad  a  hedge  and  trees  and 
shrubs,  so  as  to  prevent  a  person  coming  up  to  said  track  for  the 
purpose  of  crossing  it  from  seeing  a  train  approaching  on  said  track, 
and  was  keeping  and  maintaining  said  right  of  way  in  that  condition 
after  having  knowledge  or  reasonable  means  of.knowledge  of  its 
condition,  then  you  will  be  justified  in  finding  that  the  defendant 
was  guilty  of  negligence  in  permitting  said  right  of  way  to  remain  in 
that  condition.  And  if  you  believe  from  the  evidence  that  the  plain- 
tiff, on  approaching  the  crossing  of  the  railroad  track,  exercised 
ordinary  prudence  and  care  in  attempting  to  cross  said  track,  and 
was  prevented  from  seeing  the  approach  of  defendant's  train  by 
reason  of  said  hedge,  trees,  and  undergrowth,  and  the  plaintiff's 
injury  was  occasioned  by  the  fact  that  he  failed  to  see  said  train  on 
account  of  said  trees,  hedge,  and  undergrowth,  then  your  finding 
should  be  for  the  plaintiff." 

"  It  is  the  duty  of  a  railroad  company  operating  a  line  of  railroad, 
on  which  it  runs  trains  of  cars  by  locomotive  engines,  to  keep  its 
right  of  way  —  that  is,  a  space  fifty  feet  wide  on  either  side  of  the 
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center  of  its  line  of  railroad — free  and  clear  from  any  growth  of 
trees,  shrubs,  or  hedges  which  will  obstruct  the  view  of  a  traveler 
on  a  public  highway  desiring  to  cross  the  railroad  track;  and  If  you 
find  from  the  evidence  in  this  case  that  there  was  a  growth  of  trees 
and  undergrowth  and  a  hedge  on  the  right  of  way  of  the  defendant 
which  obstructed  the  view  of  the  plaintiff,  and  which  prevented  him 
from  seeing  the  approach  of  the  defendant's  train  until  it  was  too 
late  to  avoid  a  collision,  then  your  finding  should  be  for  the  plaintiff, 
unless  yoa  find  that  the  plaintiff  was  guilty  of  such  negligence  or 
waot  of  care  as  occasioned  the  accident." 

"  If  you  believe  from  the  evidence  that  the  witnesses  W.  H.  Willey 
and  Geo,  Willey  exercised  ordinary  care  and  prudence  in  attempt- 
ing to  cross  the  defendant's  railroad  track,  and  acted,  in  going  up  to 
and  attempting  to  cross  said  railroad  track  with  such  caution  and 
care  as  an  ordinarily  prudent  man  would  exercise  under  like  circum- 
stances; and  you  further  find  that  the  servants  of  the  defendant 
failed  to  sound  the  locomotive  whistle  eighty  rods  from  the  crossing, 
or  that  the  defendant  permitted  a  growth  of  trees  and  undergrowth 
and  hedge  to  stand  upon  its  right  of  way,  so  as  to  obstruct  the  view 
of  said  witnesses,  and  to  prevent  them  from  seeing  the  approaching 
train,  and  that  their  view  was  prevented  by  such  trees  and  under- 
growth and  hedge,  and  the  accident  was  caused  either  by  the  failure 
of  the  servants  of  the  defendant  to  sound  the  locomotive  whistle  or 
by  reason  of  said  trees  and  undergrowth  and  hedge  obstructing  the 
view  of  said  witnesses  —  then  your  finding  must  be  for  the  plaintiff." 

The  giving  of  these  instructions  likewise  constitutes  error.  In 
the  cases  of  Railway  Co.  v.  Williams,  56  Kan.  333,  43  Pac.  Rep.  246, 
and  Railway  Co.  v.  Hinds,  56  Kan.  758,  44  Pac.  Rep.  993,  it  was 
held  that  the  question  whether  the  maintenance  upon  a  railroad 
right  of  way  of  obstructions  to  the  sight  of  passing  or  crossing  trav- 
elers is  a  question  of  fact  for  the  jury,  and  not  of  law  for  the  court. 
In  the  case  under  consideration  it  will  be  observed  that  the  court 
below  declared  the  law  without  qualification  to  be  that  the  main- 
tenance by  the  company  of  the  hedge  and  grove  upon  its  right  of 
■way,  if  of  sufficient  height  and  density  to  obstruct  the  view  from  the 
highway,  was  negligence  as  to  the  plaintiff,  if  injured  because 
thereof.     This  instruction  cannot  be  upheld. 

The  above  are  the  views  of  the  majority  of  this  court,  but  not  of 
the  writer  hereof.  The  general  doctrine  that  negligence  is  a  ques- 
tion of  fact  for  the  jury,  and  not  of  law  for  the  court,  is  conceded; 
but  it  is  also  true  that  where  the  facts  are  admitted  or  proved 
beyond  dispute,  and  but  one  deduction  can  be  drawn  from  them,  it 
presents  a  question  of  law  for  the  courts.     Railway  Co.  v-  Pointer, 
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14  Kan.  38,  53.  To  my  mind,  this  case  falls  within  the  doctrine 
last  stated.  The  allowance  upon  the  right  of  way  of  the  grove  and 
hedge  in  question  was  absolutely  unnecessary  to  any  conceivable 
purpose  of  the  company,  and  it  admitted  the  fact  by  cutting  the 
same  down  soon  after  the  accident  in  question.  Its  obstruction  to 
a  view  of  the  railroad  traclc  and  approaching  trains  was  a  source  of 
daily  danger  to  passing  travelers,  to  the  lives  of  its  passengers  and 
employees,  and  to  the  safety  of  its  own  property  interests.  If  proved 
to  be  of  sufficient  height  and  density  and  closeness  to  the  track  to 
obstruct  the  view  from  the  highway,  every  element  of  disputed  fact 
is  removed  from  the  field  of  controversy.  There  remains,  therefore, 
but  a  single  question:  Is  the  maintenance  of  such  obstruction,  sub- 
serving no  possible  use  to  the  company,  negligence  in  law?  In  my 
judgment,  it  is.  The  courts  of  Illinois  have  so  held.  Railroad  Co. 
V.  Tilton,  z6  III.  App.  362-366;  Railroad  Co.  v.  Hillmer,  72  III.  235, 
239;  Railroad  Co.  v.  Smith,  78  111.  iiz;  Dimick  xk  Railroad  Co.,  80 
III.  338;  Railroad  Co.  v.  Siltman,  88  111.  5^9. 

It  is  also  very  questionable  to  my  mind  whether  it  was  not  the  duty 
of  the  plaintiff  below,  being  unable,  because  of  his  obstructed  view. 
to  see  whether  a  train  was  approaching,  or  to  hear  its  approach 
because  of  the  noise  of  the  wind  in  the  trees,  to  stop  before  driving 
so  close  to  the  track,  and  assure  himself  of  safety,  and  whether  his 
failure  to  do  so  should  not,  as  a  matter  of  law,  be  adjudged  con- 
tributory negligence;  but  this  view  has  likewise  been  precluded  by 
the  case  of  Railroad  Co.  v.  Hinds,  supra,  and  like  preceding  ones. 
Regard  for  one's  own  personal  safety,  and  that  of  others  to  whom  he 
may  stand  in  dangerous  relations,  requires  the  exercise  of  diligence 
and  caution,  and  the  policy  of  the  law  should  be  to  impose  penalties 
upon  the  negligent  injurer,  and  likewise  withhold  relief  from  the 
negligent  sufferer. 

Many  other  claims  of  error  are  urged.  None  of  them,  however, 
impress  us  as  substantial  or  prejudicial;  but  because  of  the  two 
above  ruled  upon  the  judgment  must  be  reversed,  and  a  new  trial 
awarded. 

Johnston  and  Allen,  JJ.,  concur. 
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ATCHISON,  TOPEKA  AND  SANTA  FE  RAILROAD 
COMPANY  V.  WHITBECK. 

Supreme  Court,  Kansas,  March,  iSgj. 


INJURED  WHILE  LOADING  STOCK.  —  In  an  action  againBt  a  railroad  com- 
pany  to  recover  for  injuries  received  in  moving  cars  at  a  stock  yard,  where 
cattle  were  being  loaded,  it  was  held  that  the  company  cannot  be  held  liable 
for  such  injuries  by  a  person  who  goes  into  one  of  its  yards  lawfully,  merely 
because  such  yard  is  a  dangerous  place.  It  must  be  shown  thai  it  is 
annecessarily  dangerous  through  the  company's  act  or  omission,  and  that 
the  injury  resulted  from  the  negligence  or  wrongful  act  of  the  company  or 
its  employees. 

INSTRUCTIONS.  —  Instructions  should  be  framed  to  meet  the  facts  o(  the 
case  on  trial,  and  it  is  error  to  instruct  with  reference  to  gross  negligence 
and  wanton  and  malicious  injury  where  the  evidence  of  such  is  weak,  and 
where  there  is  no  evidence  indicating  gross  negligence  or  wanton  miscon- 

Appeal  from  judgment  for  plaintiff  in  the  District  Court,  Osage 
County. 

A.  A.  HuRD  and  Stambaugh  &  Hurd,  for  plaintiff  in  error. 

David  Ovebmyer,  for  defendant  in  error. 

John  H.  Whitbeck  brought  suit  against  the  railroad  company  to 
recover  for  injuries  received  by  him  whife  loading  stock  for  ship- 
ment at  the  stock  yards  in  Lamed.  It  appears  that  he  had  engaged 
cars  for  two  car-loads  of  cattle  which  he  wished  to  ship,  and  that  he 
and  other  shippers,  who  also  had  stock,  went  to  the  stock  yards 
with  the  yard  master  for  the  purpose  of  loading  the  cattle.  The 
train  which  was  to  take  them  out  was  due  at  i  r  o'clock  at  night,  but 
was  four  hours  late.  They  commenced  loading  after  dark  on  a 
dark,  windy  and  dusty  night.  There  were  two  chutes  for  loading. 
After  two  cars  had  been  loaded,  they  proceeded  to  move  the  last 
car  away  from  one  chute  past  the  other,  and  for  that  purpose  the 
plaintiff  took  a  position  on  the  side  of  the  car  next  the  yard,  placing 
his  shoulder  against  an  upright  piece  projecting  from  the  side  of  the 
car,  to  push.  As  the  car  passed  the  platform  at  the  second  chute, 
his  overcoat  caught  on  the  platform,  and  when  the  car,  the  door  of 
which  projected  out  further  than  the  balance  of  the  side  of  the  car, 
came  along,  it  crushed  him  between  the  door  and  the  platform, 
breaking  his  collar  bone  and  some  of  his  ribs.  The  petition  charges 
that  the  defendant  refused  and  neglected  to  place  the  cars  for  load- 
ing; that  the  yard  master  required  the  plaintiff  and  other  shippers 
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to  assist  him  in  placing  the  cars ;  that  the  plaintiff  objected  to  doing 
so,  but  owing  to  the  necessity  of  getting  the  cattle  loaded,  and  in 
obedience  to  the  directions  of  the  yard  master,  he  did  take  hold  of 
the  cars  to  place  them  for  loading;  and  that  he  was  injured  while  so 
doing.  The  petition  then  alleges  "  that  the  said  yard  master,  then 
and  there  being  an  employee  of  and  in  the  service  of  said  defendant 
company,  carelessly  and  negligently  failed  and  omitted  to  give 
plaintiif  any  notice  or  warning  whatever  respecting  the  dangerous 
proximity  of  said  platform  to  said  car  when  in  motion."  The  answer 
of  the  defendant  was  a  general  denial,  and  also  a  special  verified 
denial  of  the  authority  of  the  yard  master,  as  agent  of  the  company, 
to  require  the  plaintiff  to  place  cars  for  loading.  The  defendant 
objected  to  the  introduction  of  any  evidence,  on  the  ground  that  the 
petition  did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  also  demurred  to  the  evidence  offered  by  the  plaintiff  at  the 
trial.  Error  is  alleged  in  these  rulings.  It  must  be  conceded  that 
the  averments  of  negligence  in  the  petition  are  very  meager.  It  is 
not  charged  that  the  platform  at  the  stock  chute  was  differently 
constructed  from  those  generally  used,  nor  that  it  was  unnecessarily 
dangerous,  though  it  is  stated  that  the  space  between  the  door  of 
the  car  and  the  platform  was  too  narrow  for  plaintiff's  body.  It 
cannot  be  said  that  the  petition  shows  that  the  platform  was  improp- 
erly constructed  or  unnecessarily  dangerous.  The  only  negligence 
directly  charged  is  in  the  refusal  of  the  company's  agent  to  have  the 
cars  placed  for  loading  by  the  engine,  and  in  the  failure  of  the  yard 
master  to  inform  the  plaintiff  of  the  dangerous  proximity  of  the 
platform  to  a  passing  car.  As  against  an  objection  to  the  introduc- 
tion of  testimony,  we  think  the  petition  stated  a  cause  of  action. 
The  testimony  disclosed  some  other  facts  bearing  on  the  question 
of  negligence,  not  pleaded,  and,  among  those,  the  darkness  of  the 
night  and  the  absence  of  lights  about  the  yards  to  enable  the  men 
to  see  and  appreciate  the  danger  of  the  situation.  It  cannot  be  said 
that  there  was  an  entire  absence  of  proof  to  support  the  plaintiff's 
claim;  nor  can  it  be  declared,  as  a  matter  of  law,  that  the  plaintiff, 
though  an  experienced  shipper  of  stock,  accustomed  to  load  cattle 
at  railroad  yards,  voluntarily  assumed  the  risk  which  resulted  in  his 
injury.  These  were  matters  to  be  tried  and  determined  by  the  jury, 
under  proper  instructions. 

At  the  request  of  the  plaintiff,  six  instructions  were  given,  and 
excepted  to  by  the  defendant.  Error  is  assigned  on  the  second, 
third,  fourth,  fifth,  and  sixth  of  these.  The  second  concluded  as 
follows:  "  .A.nd  if  you  find  from  the  evidence  that  such  premises 
were  in  such  condition  as  to  be  dangerous  in  the  ordinary  course  of 
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bminess  as  transacted,  either  to  those  having  a  right,  by  the  express 
or  implied  invitation  of  the  company,  to  come  and  be  upon  said 
premises,  and  the  plaintiff  received  said  injuries,  by  reason  of  said 
dangerous  condition  of  said  premises,  in  the  ordinary  course  of  the 
transaction  of  business  there,  and  without  neglect  on  his  part,  while 
he  was  upon  proper  business  there,  and  upon  the  invitation  of  the 
defendant,  expressed  or  implied,  then  the  company  is  liable  to  him 
in  this  action,  and  your  verdict  must  be  for  the  plaintiff,"  The 
fourth  instruction  contains,  after  preliminary  statements  with 
reference  to  the  circumstances  of  the  case,  the  following:  "The 
defendant  owed  to  him  a  duty  of  the  protection  against  danger 
iacident  to  said  premises  when  used  as  aforesaid  for  loading  stock 
and  placing  cars  for  stock,  and,  if  there  was  danger  incident  to  said 
use  and  occupation  of  said  premises  as  aforesaid,  it  was  the  duty  of 
the  defendant  to  warn  or  notify  the  plaintiff  of  such  danger."  The 
fifth  instruction  contains  the  proposition  that:  "  If,  at  the  time  he 
was  injured,  he  was  unfamiliar  with  said  premises,  and  did  not  know 
of  the  dangerous  condition  thereof,  when  used  as  hereinbefore 
stated  in  these  instructions,  then  he  was  guilty  of  no  neglect  in  put- 
ting his  shoulder  to  the  car  and  in  pushing  there,  as  it  is  claimed  he 
did  when  injured."  The  sixth  instruction  reads  as  follows:  "  If  the 
defendant  was  doing  a  general  business  with  the  public  at  and  upon 
said  stock  yard  at  Lamed,  and  if,  according  to  the  usual  course  and 
conduct  of  such  business,  it  was  the  practice  and  custom  of  shippers 
to  go  to  and  upon  said  yard  and  premises,  and  assist  in  loading  cars, 
aad  Id  placing  cars  for  loading,  then  the  defendant,  by  that  course  of 
business,  invited  the  public  to  come  there,  and  was  under  a  duty  to 
guarantee  the  public  safety  while  there;  and  the  defendant  was 
Doder  a  duty  and  obligation  to  exercise  the  greatest  diligence  to  see 
that  no  injury  should  befall  any  person  thus  invited  to  said  place  by 
the  conduct  and  action  of  the  defendant,  and  not  to  do  so  by  the 
defendant  would  constitute  gross  negligence  upon  the  part  of  the 
defendant." 

Each  of  these  instructions  is  erroneous.  They  base  liability  on 
the  maintenance  by  the  company  of  dangerous  conditions  in  its 
7ard,  and  its  failure  to  protect  the  plaintiff  therefrom.  This  is  a 
novel  theory  of  the  law.  The  tracks  and  yards  of  railroad  compa- 
nies over  and  through  which  cars  are  propelled  are  of  necessity 
places  of  danger,  and  the  companies  are  not  chargeable  with  any 
guilt  or  wrong  whatever  merely  because  a  railroad  yard  is  danger- 
ous; for  danger  is  necessarily  incident  to  railroad  service,  as  now 
developed  and  understood.  To  impose  liability  on  the  company, 
something  furtber  must  be  shown.     It  roust  appear  that  it  has  done 
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what  it  ought  not  to  have  done,  or  has  neglected  to  do  that  which 
it  ought  to  have  done,  and  thereby  unnecessarily  increased  the 
danger  and  caused  injury  to  the  plaintiff.  This  idea  is  entirely 
excluded  from  the  instructions  asked  and  given.  The  fifth  instruc- 
tion is  bad,  in  that  it  takes  from  the  jury  the  question  of  contrib- 
utory negligence  on  the  part  of  the  plaintiff,  and  charges,  in  effect, 
that  he  was  not  guilty  of  negligence.  The  sixth  instruction  asked 
is  most  faulty  of  ail,  because  it  charges  that  the  company  was  bound 
to  guarantee  the  public  safety  while  engaged  about  the  stock  yards, 
that  it  was  required  to  use  the  greatest  diligence  to  see  that  no 
injury  should  befall  any  person  invited  there,  and  that  a  failure  to 
do  so  would  constitute  gross  negligence.  The  instructions  given  by 
the  court  of  its  own  motion  are  unnecessarily  prolix,  and  contain 
many  errors.  It  was  unnecessary  and  improper,  under  the  evidence 
in  this  case,  to  define  and  comment  on  the  various  degrees  of  negli- 
gence. Either  party,  if  guilty  of  any  negligence,  was  guilty  of 
ordinary  negligence  only.  There  was  not  a  particle  of  testimony 
indicating  gross  negligence  on  the  part  of  the  defendant,  and  there 
was  no  occasion  for  a  comparison  of  degrees  of  care  in  this  case, 
nor  can  it  ever  be  done  with  propriety  in  any  case.  The  fifth  of 
these  instructions  is  to  the  effect  that  the  plaintiff  need  not  be 
wholly  free  from  negligence  in  order  to  recover,  if  the  negligence  of 
the  defendant  was  gross.  This  was  erroneous  and  inapplicable  to- 
the  facts.  The  seventh  instruction  is  faulty  in  that  it  implies  that, 
in  order  to  prevent  a  recovery,  the  negligence  of  the  plaintiff  must 
have  been  nearly  equal  in  degree  to  that  of  the  defendant.  If  his- 
negligence  contributed  to  the  injury,  and  but  for  it  the  injury  would 
not  have  happened,  he  could  not  recover.  The  thirteenth  and 
seventeenth  instructions  are  faulty,  in  that  they  refer  to  gross  negli- 
gence. The  eighteenth  instruction  is  even  worse,  because  it 
speaks  of  wantonly  reckless  conduct,  wilfully  and  maliciously  done. 
The  nineteenth  instruction  was  equally  bad. 

Motion  to  dismiss  overruled  and  judgment  of  District  Court 
reversed,  and  cause  remanded  for  new  trial. 

Opinion  by  Allen,  J.     All  concur. 
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CHESAPEAKE  AND   OHIO   RAILWAY   COMPANY 
V.  FRIEL. 

Court  of  Appeals,  Kentucky,  March,  i8gj. 


ALIGHTING  FROM  TRAIN  WHICH  STOPPED  BEYOND  PLATFORM  — 
INVITATION  TO  AUGHT. —  Where  a  train  stops  several  hundred  feet 
from  a  station  platform  and  the  passengers  are  invited  to  alight,  and  a  pas- 
senger, supposing  he  was  at  the  station,  stepped  from  the  train,  and  in 
doing  so  fell  into  a  ditch  and  was  severely  injured,  the  railroad  company  is 
liable,  as  the  passeng-er  was  not  guilty  of  negligence  in  assuming  that  his 
car  was  at  the  platform  (l). 

Appeal  from  judgment  in  favor  of  plaintiff  in  the  Circuit  Court, 
Boyd  County.     The  facts  appear  in  the  opinion. 

Wadsworth  &  Cochran,  for  appellant. 

James  Andrew  Scott,  for  appellee. 

Hazelrigg,  J.  — The  appellee,  returning  from  Portsmouth,  Ohio, 
was  a  passenger  on  appellant's  road,  bound  for  Chaffee,  Ky.,  a  plat- 
form station  near  his  home.  It  was  about  ii  o'clock  in  the  night 
when  the  train  reached  the  vicinity  of  the  station,  and  instead  of 
stopping  at  the  platform,  the  proof  conduces  to  show,  the  train 
stopped  several  hundred  feet  therefrom,  and  the  passengers  were 
then  invited  to  alight.  The  ground  was  covered  with  snow,  and 
appellee,  supposing  he  was  about  to  step  from  the  train  onto  the 
platform,  stepped  into  a  ditch  several  feet  in  depth,  and  severely 
sprained  hisankle.  He  was  confined  to  his  house  some  weeks,  used 
crutches  for  two  or  three  months,  and  a  year  later  was  still  using  a 
cane  when  required  to  do  any  considerable  walking,  because  of  his 
ankle  not  having  gotten  strong.  In  this  suit  against  appellant  for 
damages  growing  out  of  its  failing  to  stop  the  train  at  the  proper 
place,  he  recovered  a  judgment  for  $1,650. 

It  is  insisted  for  the  appellant  that  the  appellee  was  guilty  of  such 
contributory  negligence  in  alighting  from  the  train  as  to  preclude 
him  from  recovering  any  sum  whatever;  that,  in  any  event,  the 
amount  recovered  was  excessive;  and,  moreover,  that  a  new  trial 
ought  to  have  been  granted  because  of  newly  discovered  testimony. 

As  to  the  first  complaint,  manifestly  it  was  the  duty  of  those  in 

I.  For  actions  arising  out  of  injuries  3  Am.  Neg,  Cas.  For  actions  in  other 
■asiained  while  alighting  from  or  States,  see  Am.  Neg.  Cas,,  vols.  a-6. 
boarding  cars,   etc.,  in   Kentucky,  see 
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charge  of  the  train  to  stop  at  the  platform,  or,  failing  to  do  this, 
to  stop  where  it  was  reasonably  safe  for  the  passenger  to  leave  the 
train.  The  passenger  might  not,  it  is  true,  knowingly  or  blindly 
step  off  the  train  into  a  ditch,  even  though  invited  to  do  so  by  the 
trainmen;  but  he  was  not  guilty  of  negligence  in  assuming  that  his 
car  was  at  the  platform,  when,  owing  to  the  snow  covering  the 
surface  of  the  earth,  there  was  nothing  to  inform  him  to  the  con- 
trary. In  the  Durham  Case  (Ky.)  29  S.  W.  Rep,  737,  cited  by 
appellant,  the  passenger,  when  the  employee  called  out  the  stopping 
place,  jumped  from  the  train  in  the  dark,  and  while  it  was  in  motioo. 
As  to  the  second  contention,  it  appears  that  the  injury  is  permanent. 
The  ankle  will  never  be  so  strong  as  before  the  injury,  and  its  weak- 
ness will  seriously  affect  the  working  capacity  of  the  appellee. 

The  newly  discovered  testimony  is  to  the  effect  that  appellee  said 
to  a  witness,  some  weeks  after  his  injury,  that  "  the  train  stopped 
to  let  him  off,  but  started  up  again  before  he  could  get  off,  and 
while  it  was  in  motion  he  jumped  off,  lighted  on  the  ground,  and 
sprained  his  ankle."  This  evidence  was  not  merely  at  variance  with 
the  testimony  of  the  appellee  and  his  witnesses,  but  it  would  contra- 
dict the  chief  testimony  of  the  appellant.  It  could  not  elucidate  any 
of  the  issues  of  fact  submitted  to  the  jury  if  they  accepted  either 
the  theory  of  the  appellee  or  of  the  appellant  as  to  how  the  accident 
occurred. 

No  errors  were  committed,  of  a  substantial  nature,  in  the  admis- 
sion or  rejection  of  testimony,  and  the  instructions  are  unobjection- 
able. 

Judgment  affirmed. 


LOUISVILLE  AND  NASHVILLE  RAILROAD  COM- 
PANY V.  TARTER  ET  AL. 

Court  of  Appeals,  Kentucky,  March,  18^. 


DELAY  IN  TRANSPORTATION  OF  ANIMAL  —  CONNECTING  LINE  CAR- 
RIER. —  In  an  BClion  for  damages  for  unreasonable  delay  in  transporting 
and  delivering  a  jackass,  where  there  was  a  written  contract  to  deliver  to  a 
certain  point,  the  carrier  was  not  liable  for  damages  beyond  its  own  line. 

Appeal  from  judgment  for  plaintiffs  in  the  Circuit  Court,  Green 
County. 

John  McChord,  H.  W.  Bruce  and  Jeff  Henry,  for  appellant. 
J.  D.  Wilson,  for  appellees. 
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Hazelrigg,  J. —  A.  W.  and  S.  T.  Tarter  brought  this  action 
Against  the  railroad  company  for  damages  for  unreasonable  delay  in 
transporting  and  delivering  a  jackass,  alleged  to  have  been  received 
for  shipment  at  Greensburg,  Ky.,  destined  for  Cleburne,  Tex,,  and 
by  which  delay  the  usefulness  of  that  animal  was  greatly  impaired. 
Judgment  resulted  in  their  favor  for  the  sum  of  J400.  The  company 
denied  it  undertook  to  carry  the  jack  further  than  Memphis,  Tenn,, 
the  point  on  its  road  where  the  animal  must  have  been  consigned  to 
another  carrier  in  the  ordinary  course  of  travel  from  Greensburg  to 
Cleburne;  that  it  did  carry  him  to  that  point  safely,  and  in  good 
condition,  and  there  offered  him  to  the  connecting  lines  leading  to 
his  destination;  that  all  of  them  refused  to  receive  him,  because  not 
accompanied  by  an  attendant;  that  it  then  had  him  comfortably 
cared  for  until  the  owners  were  notified.  The  company  further 
pleaded  that  under  the  terms  of  the  contract  of  shipment  its  liability 
ceased  at  the  point  where  the  animal  was  to  be  turned  over  to  any 
connecting  line.  The  contract  under  which  the  company  claimed 
the  shipment  was  made  was  in  writing,  and  purporting  to  be  signed 
by  the  consignor,  A,  W.  Tarter,  and  was  filed  with  the  answer.  No 
reply  was  filed,  but  by  consent  the  averments  of  the  answer  were 
traversed  of  record.  On  the  trial,  the  plaintiffs  attempted  to  show 
that  the  jack  was  shipped  under  a  verbal  agreement  with  the  com- 
pany's agent,  whereby  it  undertook  to  transport  and  deliver  him  at 
Cleburne;  and,  after  a  part  of  the  testimony  had  been  heard,  they 
offered  to  file  a  reply  controverting  the  averments  of  the  answer, 
axiA  attacking  the  writing  relied  on  in  the  answer  for  fraud  and  mis- 
take in  its  execution  and  procurement.  This  was  not  allowed  to  be 
filed,  but,  nevertheless,  proof  conducing  to  show  fraud,  misrepre- 
sentation, and  mistake  in  the  execution  of  the  contract  was  permit- 
ted to  go  to  the  jury,  over  the  objection  of  the  company.  This  was 
error.  Moreover,  under  the  pleadings,  and  in  the  absence  of  proof 
showing  default  on  the  part  of  the  company  in  transporting  the 
animal  to  Mempnis,  the  defendant  was  not  liable,  according  to  the 
express  terms  of  the  written  contract.  The  general  rule  is  that  a 
carrier  is  not  liable  beyond  iu  own  line  unless  by  contract  to  that 
effect,  express  or  implied,  Elliott,  R.  R,  sec.  1433;  Bryan  v.  Rail- 
road Co.,  1 1  Bush,  597.  It  is  held  in  most  of  the  courts  that  the  mere 
acceptance  of  goods  directed  to  a  point  off  the  carrier's  line  is  not  a 
sufficient  basis  for  the  implication  of  a  contract  for  extraterminal 
liability;  but,  whether  so  or  not,  it  has  never  been  held  that  such 
liability  existed  in  the  face  of  a  contract  to  the  contrary.  This  is 
not  a  case  of  attempted  limitation  of  liability  for  negligence ;  hence 
the  cases  cited  by  appellee's  counsel   do  not  apply.     Ehott,  R.  R. 
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sec.  1435.  It  follows,  therefore,  that  with  this  contract  unimpeached 
the  defendant  was  entitled  to  the  peremptory  instruction  asked  for 
at  the  close  of  the  testimony. 
Judgment  reversed. 


SOUTH  COVINGTON  AND  CINCINNATI  STREET 
RAILWAY  COMPANY  V.  PELZER. 

Court  of  Appeals,  Kentucky,  March,  1S97, 


COLLISION  BETWEEN  STREET  CAR  AND  WAGON  —  INSTRUCTIONS.— 

In  an  action  for  personal  injuries  sustained  in  a  collision  vith  plaintiff's 
waf[on  and  defendant's  street  car,  instructions  that  if  the  jury  believe  from 
the  evidence  that  the  collision  between  the  wagon  driven  by  plaintiff  and 
the  defendant's  car  occurred  by  the  said  car  running  into  the  nagon  as  ic 
was  being  driven  off  Ihe  track  on  which  the  car  was  running,  they  should 
find  for  plaintiff,  and  chat  if  they  find  from  the  evidence  that  the  said 
wagon  was  completely  oft  the  tracks,  and  the  collision  resulted  from  the 
wagon  running  towards  said  car  and  coming  into  contact  with  it,  they 
should  find  for  defendant,  were  proper. 

Appeal  from  judgment  for  plaintiff  in  the  Circuit  Court,  Camp- 
bell County.     The  facts  appear  in  the  opinion. 

SiMRALL  &  Galvin,  for  appellant. 

Horace  W.  Root  and  R.  C.  Taylor,  for  appellee. 

BuRNAM,  J. —  The  plaintiff  below  and  the  appellee  here  filed  his 
petition  in  the  Campbell  Circuit  Court  on  the  loth  of  March,  1894, 
alleging  that  on  the  14th  day  of  March,  1893,  while  driving  a  horse 
attached  to  a  wagon  over  the  Central  railway  bridge  from  the  city 
of  Newport  to  Cincinnati,  a  car  belonging  to  defendant,  while  run- 
ning over  the  said  bridge  in  the  same  direction,  was  operated  by  the 
employees  of  said  company  in  such  a  negligent  and  reckless  manner 
that  the  said  car  ran  against  the  wagon  driven  by  the  plaintiff  with 
great  violence,  forcing  the  wagon  and  horse  to  one  side,  breaking 
the  wagon,  and  throwing  the  plaintiff  on  the  floor  of  the  bridge,  so 
as  to  break  his  leg,  and  to  inflict  upon  him  very  serious  injuries,  from 
which  he  was  confined  for  at  least  five  months  thereafter.  The 
defendant,  in  its  answer,  denied  all  negligence  and  carelessness,  and 
in  fact  all  the  affirmative  allegations  of  plaintilT's  petition,  and 
further  alleged  in  a  second  paragraph  that,  if  the  plaintiff  received 
all  the  injuries  complained  of  by  him,  same  were  caused  and  received 
wholly  through  and  by  reason  of  his  own  negligence  and  carelessness, 
in  that  the  plaintiff  was  driving  a  horse  and  wagon  in  the  regular 
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driveway  on  the  bridge,  built  and  set  apart  by  the  corporation  for 
the  use  of  wagons  and  teams,  and  that,  when  the  car  of  defendant 
was  on  the  track  set  apart  for  the  use  of  cars,  and  when  said  car  was 
almost  past  said  horse  and  wagon,  then  being  driven  by  the  plaintiff, 
and  there  being  at  the  time  ample  room  for  its  passage  without  col- 
lision, that  plaintiff  carelessly  and  negligently  and  recklessly  pulled 
his  horse  towards  the  car,  and  ran  the  wagon  against  the  side  of  the 
car,  and  thereby  caused  the  horse  to  break  loose  from  the  wagon; 
and  that  plaintiff  was  pulled  from  the  wagon  by  the  horse,  and 
thrown  upon  the  floor  of  the  bridge,  by  which  he  received  the  injuries 
complained  of.  There  was  a  reply  denying  the  allegations  of  the 
second  paragraph.  The  plaintiff  and  his  witness  proved  the  facts  of 
the  collision  substantially  as  charged  in  the  petition  of  plaintiff, 
while  the  defendant,  on  the  other  hand,  by  the  conductor  and  motor- 
man,  proved  the  collision  to  have  occurred  substantially  as  charged 
in  defendant's  answer.  The  jury  returned  a  verdict  for  $3,000  in 
favor  of  plaintiff,  upon  which  judgment  was  entered,  and  this  appeal 
is  prosecuted  to  reverse  that  judgment. 

A  number  of  errors  are  assigned  by  the  appellant.  The  first  is 
that  the  court  erred  in  permitting  the  two  attorneys  of  plaintiff  to 
testify  in  rebuttal  about  their  examination  and  inspection  of  a  car 
belonging  to  appellant  more  than  a  year  after  the  accident.  Second. 
Error  in  refusing  instructions  asked  by  appellant.  Third.  Errors  in 
instructions  given  by  the  court.  Fourth.  That  the  judgment  was 
against  the  law  and  evidence. 

It  had  been  developed  in  the  evidence  of  the  employees  of  defend- 
ant that  the  car  which  was  involved  in  the  collision  was  a  closed 
winter  car  of  large  size  (No.  35),  and  the  motorman  and  conductor 
testified  that  right  in  the  center  of  the  car,  over  the  figures  35 — 
which  was  the  number  of  the  car — there  was  a  mark  or  indentation, 
showing  where  the  wheel  of  the  wagon  driven  by  appellee  had 
struck.  This  fact  was  testified  to  by  a  number  of  witnesses  for 
appellant.  The  testimony  complained  of  was  to  the  effect  that  the 
witnesses  had  examined  a  car  numbered  35  of  the  same  general 
description  as  that  which  was  proven  to  have  collided  with  the  wagon 
of  plaintiff,  and  marked  in  the  same  way,  and  running  over  the  same 
lines,  and  that  no  such  indentations  as  testified  to  by  the  witnesses 
for  appellant  were  on  the  sides  of  the  car.  These  witnesses,  it  is 
true,  did  not  positively  identify  the  car  as  the  identical  one  which 
was  being  operated  at  the  date  of  the  collision,  but  it  seems  to  us 
that  this  is  circumstantial  evidence  admissible  to  go  to  the  jury  as 
rebutting  testimony.  Certainly,  it  was  very  easy  for  the  company, 
with  the  motorman  and  conductor  both  testifying  at  the   trial,  to 
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have  shown  that  it  was  not  the  same  car,  or  that  the  indentation  had 
been  removed,  if  such  had  been  the  fact. 

Second.  As  to  the  instructions  given  by  the  court.  By  instruction 
No.  I  the  jury  is  told  that  if  they  believe  from  the  evidence  that  the 
collision  between  the  wagon  driven  by  plaintiff  and  the  defendant's 
car  occurred  by  the  said  car  running  into  the  wagon  as  it  was  being 
driven  off  the  track  on  which  the  car  was  running,  they  will  find  for 
the  plaintiff.  And  by  the  second  paragraph  of  the  instruction  they 
were  told  that  if  they  find  from  the  evidence  that  the  said  wagoa 
was  completely  off  the  tracks,  and  the  collision  resulted  from  the 
wagon  running  towards  the  said  car,  and  coming  in  contact  with  it, 
they  will  find  for  defendant.  It  seems  to  us  that  this  instruction 
gives,  in  the  language  of  the  learned  counsel  for  appellant,  "  in  a 
nut-shell,"  the  whole  law  of  the  case.  The  plaintiff  and  defendant 
have  two  distinct  and  independent  theories,  which  are  contradictory 
in  themselves,  as  to  the  manner  in  which  this  accident  occurred, 
and  each  supports  its  contention  by  evidence  which  is  as  contra- 
dictory as  the  theories  on  which  they  proceed.  If  appellee  is  right, 
that  the  collision  occurred  by  the  car  running  into  the  wagon  as  it 
was  being  driven  off  the  track,  it  is  clearly  liable,  because  the  testi- 
mony of  appellant  clearly  shows  that  they  were  in  plain  view  of  the 
wagon  driven  by  the  appellee,  and  that  he  saw  the  boy  sitting  in 
the  wagon,  and  that  he  rang  the  gong  once  or  twice  when  the  car 
was  twenty-five  or  thirty  feet  back  of  the  wagon.  He  says,  "  I 
never  noticed  him  looking  round.  I  caught  him  sudden."  It  is 
evident  that  if  the  car  struck  the  wagon  as  it  was  being  driven  off 
the  track  of  the  railway,  it  was  a  case  of  pure  negligence  on  thC 
part  of  appellant,  which  authorized  the  instruction  to  find  for  plain- 
tiff. If,  on  the  other  hand,  the  wagon  was  not  on  the  railway  track 
at  all,  but  was  in  the  wagon  road  between  the  railway  tracks  on  the 
bridge,  and  the  collision  occurred,  as  proved  by  the  testimony  of 
defendant,  by  driving  the  wagon  against  the  car  when  they  were 
both  traveling  in  the  same  direction,  it  was  wholly  the  fault  of  plain- 
tiff; and  the  agents  of  the  defendant  who  were  operating  the  said 
car  could  have  done  nothing  to  have  avoided  the  accident,  and  the 
defendant  in  that  state  of  case  was  entitled  to  an  instruction  to  find 
for  them.  The  instruction,  in  apt  and  pointed  language,  submits  to 
the  jury  for  their  determination  the  questions  of  fact  upon  which  the 
right  of  recovery  turned.  We  do  not  think  that  the  law  of  con- 
tributory negligence  applies  in  this  case,  "  as  there  can  be  no  con- 
tributory negligence  on  the  part  of  a  plaintiff,  except  where  there 
has  been  negligence  on  the  part  of  defendant.  Contributory  negli- 
gence exists  only  when  the  negligence  of  both  parties  has  combined 
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and  concurred  in  producing  the  injury."  There  is  nothing  in  this 
testimony,  either  of  plaintiff  or  defendant,  tending  to  establish  this 
condition.  The  instructions  asked  for  by  the  defendant  and  over-  , 
ruled  by  the  court  are  all  based  upon  this  idea  of  contributory  neg- 
ligence; and,  while  most  of  thera  are  right  as  abstract  propositions 
of  law,  they  were  properly  overruled  in  this  case,  as  there  was  no 
evidence  on  which  to  base  them. 

As  to  the  contention  of  the  appellant  thaf  the  judgment  was 
against  the  evidence,  it  has  been  frequently  decided  by  this  court 
that  a  verdict  of  a  properly  instructed  jury  will  not  be  set  aside 
upon  a  finding  of  fact,  unless  it  is  flagrantly  against  the  weight  of 
evidence.  If  the  testimony  for  appellee  is  true  — and  the  jury  seem 
to  have  so  found  —  we  think  that  the  verdict  was  amply  supported 
by  the  proof,  and  that  the  damages  given  were  not  excessive; 
wherefore  the  judgment  is  affirmed. 


PUGH    V.   CHESAPEAKE    AND    OHIO   RAILWAY 
COMPANY  ET  AL. 

Court  of  Appeals,  Kentucky,  Marck,  iSgj. 


JOINT  WRONGDOERS  —  EMPLOYEE  INJURED  BY  DEFECTIVE  TRAIN. 
—  For  an  injury  inSkled,  producing  a  damage,  by  two  ot  more  wrong- 
doers,  an  action  may  be  maintained  by  Uie  one  so  injured,  cither  against 
one  of  them  or  against  all  of  them,  tbe  liability  of  the  wrongdoers  being 
joint  and  several.  So  h^ld  in  an  action  by  an  employee  of  a  railroad  com- 
pany for  injuries  sustained  by  reason  of  defective  train  and  negligent 
operation  tbereof. 

Appeal  from  judgment  for  defendants  in  the  Circuit  Court, 
Lewis  County. 

Wm.  Goebbl  and  W.  H.  Holt,  for  appellant. 

Wadsworth  and  Cochran,  for  appellees. 

Action  by  R.  Pugh  against  the  Chesapeake  and  Ohio  Railway 
Company  and  others  for  personal  injuries  caused  by  defendants' 
negligence.  While  Pugh  was  the  servant  of  the  defendant  com- 
pany, he  lost  a  leg  by  a  car  passing  over  it,  which  resulted  in  the 
necessary  amputation  of  it.  The  action  is  against  the  railway  com- 
pany and  Brown,  Conway,  and  Thornton,  respectively,  conductor, 
engineer,  and  fireman  of  the  train,  a  car  in  which  inflicted  the  injury. 
It  is  charged  that  the  injury  was  inflicted  by  "  the  wanton  and  gross 
negligence  of  all  defendants  in  operating  said  locomotive  engine  and 
cars,  and  in  leaving  the  locomotive  engine  of  said  train  in  charge 
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and  control  of  the  fireman  of  said  crew,  and  permitting  said  loco- 
motive engine  to  be  operated  by  said  fireman,  and  in  not  having  the 
cars  of  said  train  supplied  with  any  apparatus  or  means  to  enable 
plaintiff  to  get  on  said  cars,  and  in  having  the  cars  of  said  train 
unsafely,  insecurely  and  defectively  equipped.  Plaintiff  was  thrown 
under  the  cars  of  said  train  and  run  over,  whereby  one  of  his  legs 
was  so  injured  that  the  same  was  soon  thereafter  necessarily 
amputated,  and  he  was  otherwise  severely  and  permanently  injured 
n  his  person."  It  is  further  charged  that  the  defendant  knew  that 
the  cars  were  not  supplied  with  any  apparatus  or  means  to  enable 
plaintiff  to  get  on  the  cars;  that  the  plaintiff  had  no  knowledge 
thereof  until  after  he  was  injured,  and  could  not  have  had  such 
knowledge  by  the  use  of  ordinary  care.  The  court  sustained  a 
motion  to  strike  out  all  that  part  of  the  petition  wherein  it  is  stated 
that  the  cars  were  not  supplied  with  necessary  apparatus,  etc..  and 
that  the  defendant  knew  of  the  absence  thereof  from  the  cars,  and 
the  plaintiff  did  not  know  thereof  until  after  he  was  injured,  nor 
could  have  known  it  by  the  use  of  ordinary  care.  The  court  sustained 
the  motion  upon  the  grounds  that  there  were  two  causes  of  action 
stated — one  against  the  corporate  defendant  and  its  employees 
for  the  negligence  in  operating  the  train;  the  other  against  the  cor- 
porate defendant  for  not  properly  equipping  the  cars  —  and  for  the 
latter  the  employees  were  not  liable,  and  hence  these  causes  of  action 
were  improperly  joined.  Without  stopping  to  inquire  whether  a 
motion  to  strike  out  was  the  proper  proceeding  to  correct  the  error, 
if  one  existed,  we  will  consider  the  real  questions  involved. 

For  an  injury  infiicted,  producing  a  damage,  by  two  or  more 
wrongdoers,  an  action  may  be  maintained  by  the  one  so  injured, 
either  against  one  of  them  or  against  all  of  them.  The  liability  of 
the  wrongdoers  is  joint  and  several.  The  injured  party  can  elect 
whether  he  will  proceed  against  one  of  them  or  all  of  them.  While 
several  may  be  guilty  of  several  and  distinct  negligent  acts,  yet,  if 
their  concurrent  effect  is  to  produce  an  actionable  injury,  they  are 
all  liable  therefor.  The  action,  properly  speaking,  is  not  to  recover 
for  the  negligent  act  or  acts,  but  it  is  to  recover  damages  for  the 
injury  which  they  produced,  A  party  may  have  been  guilty  of  neg- 
ligence, but,  if  no  injury  resulted  from  it,  no  action  could  be  main- 
tained therefor.  Parties  may  form  a  conspiracy  to  injure  one. 
Each  of  the  conspirators  may  be  giiilty  of  distinct  acts,  all  of  which 
concur  in  producing  the  injury.  An  action  may  be  maintained 
against  all  of  them  to  recover  the  damage  resulting  to  the  injured 
p*rty.  So,  if  an  injury  is  produced,  not  by  design,  but  by  the  con- 
current acts  of  negligence  of  two  or  more  persons,  although  their 
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acts  vere  distinct  and  separate,  still  they  incur  a  joint  and  separate 
liability  for  the  injury  which  they  produced.  If  the  injured  party 
siionld  sue  one  of  the  tort  feasors  and  receive  satisfaction  from  such 
one,  be  could  not  recover  from  the  other  wrongdoers,  as  he  would 
beentitied  to  be  compensated  but  once  for  the  injury  (i). 

While  the  alleged  negligence  of  the  corporate  defendant  in  failing 
ID  supply  the  cars  with  necessary  apparatus  for  the  use  of  its  serv- 
ants employed  in  and  about  its  business  of  operating  the  cars  may 
have  continued  for  days  or  weeks  before  the  accident,  still  it  existed 
at  the  moment  of  the  accident,  and  concurred  with  the  alleged  neg- 
ligence of  its  co-defendants  in  producing  the  injury.  It  is  freely 
admitted  that  one  person  is  not  liable  for  the  effect  of  the  negligent 
acts  of  another  person,  except  in  cases  of  agency,  etc.;  but  when 
he  is  guilty  of  negligent  acts  which,  together  with  the  negligent  acts 
of  another,  produce  an  injury,  then  he  becomes  jointly  and  severally 
liable  for  an  injury  produced.  Hence,  in  a  case  where  passengers 
are  injured  by  a  collision  of  trains  of  different  companies,  when  the 
negligence  of  both  co-operates  to  cause  it,  both  are  jointly  and 
severally  liable.  We  can  perceive  no  reason,  when  an  employer  has 
been  guilty  of  negligence  in  failing  to  discharge  some  duty  imposed  on 
him,  and  its  agent  has  been  guilty  of  a  separate  act  of  negligence, 
and  both  of  these  negligent  acts  concur  in  producing  an  injury,  why 
both  are  not  liable  jointly  and  severally.  Each  must  be  regarded  as 
having  been  the  immediate  cause  of  the  accident  which  produced 
the  injury.  But  one  cause  of  action  is  stated  in  the  petition.  Of 
course,  an  employee  or  an  agent  cannot  be  held  liable  for  an  injury 
to  which  he  did  not  contribute  by  his  own  negligence.  We  are  of 
the  opinion  that  the  facts  appearing  in  the  bill  of  exceptions  entitled 
the  plaintiff  to  have  his  case  submitted  to  a  jury.  The  court  erred 
in  giving  peremptory  instruction  to  find  for  defendants. 
Judgment  reversed. 
Opinion  by  Paynter,  J. 

1.  The  court  cited  Stone  v.   Dickin-  sett,  139  Pa.  St.  376.  31   Atl.  Rep,  31; 

vn.  J  Allen,  39;  Cuddy  v.   Horn,  46  Village  of  Carterville  v.  Cook,  isg  111. 

Mkb.  603,   10  H.   W.   Rep.   34;   Cole-  i;;,  33  K.  E.  Rep.  14;  Railway  Co.  v. 

glove  V.   Rulroad  Co.,  30  N.  Y.  493;  Cummings,  106   U.  S.  701.  i  Sup.  Ct. 

Barrett  v.  Railroad  Co.,  45   N.  Y.  638;  495;    Brown  v.  Coxe  Bros.  &  Co.,  75 

Haherty  v.  Railway  Co.,  39  Minn.  33S,  Fed.  Rep.  6S9. 
4D  N.  W.  Rep.  160;  Buntins  v.  Hog- 
Vol.  II  —  ti 
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NELSON   V.   CRESCENT   CITY   RAILROAD 
COMPANY. 

Supreme  Court,  Z^ntisiana,  February,  zS^. 


CHILD  RUN  OVER  BY  ELECTRIC  CAR  —  DAMAGES.—  If,  with  due  atteft. 
Uon,  the  notorman  of  a  street  car  could  and  should  have  perceived  a  child 
of  tender  age  on  or  straying  near  the  tracks  under  circumstances  indicating 
the  great  danger  of  the  child,  the  motorman  should  reasonably  use  the  pre- 
ventive means  to  avert  the  accident;  and  his  failure  in  ihai  respect,  resulting 
in  injury  lo  the  child,  will  make  the  railroad  company  liable  for  the  injury. 

Appeal  from  judgment  for  plaintiff  in  the  Civil  District  Court, 
Parish  of  Orleans. 

Farkar,  Jones  &  Kruttschnitt  and  Thomas  J.  Sehhes,  for 
appellant. 

Fenner,  Henderson  &  Fenner,  for  appellee. 

The  plaintiff  sues  for  damages  for  injuries  to  his  minor  child, 
struck  by  an  electric  car  of  defendant,  thrown  to  the  ground,  and 
the  wheels  of  the  car  passing  over  the  legs  of  the  child,  rendering 
necessary  the  amputation  of  both;  the  petition  charging  that  the 
accident  was  due  solely  to  the  gross  carelessness  of  the  defendant's 
agent,  the  motorman.  The  defendant's  answer  denies  the  imputed 
negligence,  and  alleges  the  accident  was  due  solely  to  the  fault  and 
negligence  of  the  child  and  its  parents.  Thereafter  the  defendant 
excepted  that  the  petition  disclosed  no  cause  of  action,  which  was- 
overruled,  the  case  submitted  to  the  jury,  and  from  the  judgment 
based  on  their  verdict  against  defendant  for  $30,000  this  appeal  is 
prosecuted. 

The  defendant  claims  that  the  testimony  produced  by  plaintiff 
should  have  been  excluded  because  containing  no  allegation  that  the 
child,  or  those  having  him  in  charge,  did  not  contribute  to  the  acci- 
dent. On  this  point,  we  think  the  age  of  the  child,  and  that  he 
strayed  from  the  banquette,  stated  in  the  petition,  dispensed  with 
greater  particularity  of  statement.  The  petition  alleged  the  acci- 
dent was  due  solely  to  the  gross  carelessness  and  want  of  care  and 
skill  of  defendant's  agent,  which,  in  our  view,  is  a  sufficient  aver- 
ment in  that  respect.  Besides,  the  defendant  claims  the  allegations 
of  the  petition  are  lacking  in  precision  and  fullness  in  regard  to  the 
manner  of  the  collision  —  the  relative  position  of  the  child  and  the 
car  —  because  "  the  speed  "  of  the  child  crossing  the  street  and  of 
the  car  are  not  given,  and  the  lack  of  proper  signals  or  apparatus  is 
not  charged,  and  other  deficiencies  are  suggested.     The  petition 


DigiLizedbyGoOglc 


American  Negugence  Reports.  163 

avers  the  time  and  the  place  of  the  accident;  that  the  child  was  run 
down  by  the  car,  and  his  legs  crushed  by  the  wheels,  and  this  was 
due  solely  to  the  carelessness  of  the  motorman.  There  was  no  call 
for  any  greater  detail  of  statement,  but  defendant  joined  issue. 
Under  our  system  of  pleading,  requiring  a  concise  statement  of  the 
cause  of  action,  we  think  the  petition  was  sufficient,  especially  as  no 
exception  to  the  form  of  its  statements  was  interposed. 

The  accident  occurred  on  an  evening  in  June,  about  7:30  o'clock. 
The  car  that  struck  the  child,  descending  Magazine  street,  was  of 
the  fcind  called  a  "summer  car,"  with  steps  on  either  side,  and 
seats  ranged  across  the  car.  On  that  street,  the  width  of  which  is 
thirty  feet,  there  are  ascending  and  descending  tracks;  the  descend- 
ing track  being  nearest  to  the  right  or  river  side  of  the  street.  The 
child  had  been  playing  on  the  banquette  on  the  left  or  wood  side, 
and  at  or  near  the  lower  corner  of  Constantinople  street.  Leaving 
the  banquette  in  his  course  to  the  opposite  side,  the  child  had 
strayed  to  a  point  in  the  street  close  to  the  line  of  rails  nearest  the 
wood  side  of  the  street  of  the  descending  track,  and  about  ten  feet 
below  the  lower  bridge  or  crossing  from  one  to  the  other  side  of 
Constantinople  street.  At  that  point  the  child  came  in  contact  with 
the  side  step  near  the  front  of  the  descending  car,  was  thrown  to 
the  ground,  his  legs  drawn  under  the  wheels  on  the  left  side  of  the 
car,  and  crushed  so  as  to  require  the  amputation  of  both;  the  car 
running  at  its  usual  speed,  and  going  about  a  length  beyond  the  spot 
of  contact  before  its  motion  was  arrested. 

The  court,  having  reviewed  the  evidence  offered  by  plaintiff  and 
defendant,  said  that  the  testimony  carries  a  persuasion,  difficult  to 
resist,  that  the  child  was  in  the  street,  at  or  close  to  the  spot  he  was 
struck,  before  the  motorman  saw  him;  and  our  conviction,  based  on 
the  whole  testimony,  is  that  the  child  could  and  should  have  been 
seen  by  the  motorman  in  time  to  avert  the  accident.  The  presence 
of  a  child  of  tender  years,  within  the  plain  view  of  the  motorman, 
on  or  approaching  the  tracks,  under  circumstances  indicating  the 
great  danger  of  the  child,  imposes  on  the  motorman  the  duty  of 
prompt  preventive  measures  to  save  the  child. 

The  case  comes  to  us  fortified  by  the  verdict  of  the  jury,  and 
accompanied  with  the  opinion  of  the  judge  of  the  lower  court  refus- 
ing the  new  trial,  evincing  his  careful  consideration,  and  the  con- 
clusion that  defendant  is  liable.  The  record  exhibits  questions  of 
the  credibility  of  witnesses  and  the  weight  of  evidence,  the  solution 
of  which  is  presumed  to  be  aided  by  the  better  opportunities  of  the 
jury  and  judge  before  whom  the  witnesses  testify.  While  this  court 
has  felt  constrained  in  many  cases  to  set  aside  verdicts  manifestly 
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erroneous  and  oppressive,  still,  in  cases  like  this,  it  has  been  the 
rule  not  to  disturb  verdicts  supported  by  the  opinion  of  the  lower 
judge  merely  because  of  the  conflict  of  testimony,  or  unless  the  ver- 
dict is  palpably  wrong.  In  view  of  the  importance  of  the  case  and 
the  earnestness  with  which  it  has  been  argued,  we  have  not  felt  at 
liberty  to  rest  on  weight  due  in  a  case  of  this  peculiar  character  to 
the  verdict,  or  the  opinion  of  the  district  judge.  The  case  has 
received  at  our  hands  the  most  careful  consideration,  and  our  appre- 
ciation is  that  the  judgment  of  the  lower  court,  except  as  to  amount, 
must  stand.  The  damages  for  an  injury  to  the  child  deprived  by 
the  act  of  defendant's  agent  of  both  legs  should  be  proportioned  to 
his  sufferings,  and  to  that  helplessness  or  dependence  to  which  he  is 
reduced  and  must  endure  to  the  end  of  his  yet  young  life.  As  in  all 
cases  of  damages  for  the  loss  of  life  or  limb,  the  measure  of  damages 
is  a  subject  of  difficult  appreciation.  We  have  considered  the  cases 
cited  by  defendant,  and  with  an  earnest  desire  to  award  suitable 
compensation,  without  oppression  to  the  principal  called  on  to 
answer  for  an  agent's  acts,  we  have  reached  the  conclusion  the  judg- 
ment should  be  reduced  to  $20,000.  In  Ketchum  v.  Railroad  Co., 
38  La.  Ann.  778,  for  the  loss  of  an  arm  this  court  allowed  $10,000 
damages.  In  Peniston  v.  Railroad  Co.,  34  La.  Ann.  777,  for  broken 
leg,  $6,000.  In  Barksdull  v.  Railway  Co.,  23  La.  Ann.  180,  for  both 
legs,  $15,000.  In  other  cases  of  injuries,  far  inferior  In  character, 
allowances  have  ranged  from  $1,500  to  $7,500.  In  Choppin  v.  Rail- 
way Co.,  17  La.  Ann.  19,  $25,000  was  allowed  for  the  loss  of  leg. 
In  the  federal  courts,  for  an  injured  foot,  $7,500  was  allowed.  Ten 
thousand  dollars  in  another  case  were  awarded  for  the  loss  of  a  leg, 
and  in  another  case  $zo,ooo  were  given  for  the  loss  of  both  legs. 
Railway  Co.  v.  Stout,  17  Wall,  657;  Railroad  Co.  v.  Mares,  123  U. 
S.  710,  8  Sup.  Ct.  321;  Railroad  Co.  v.  Herbert,  116  U,  S,  642,  6 
Sup.  Ct.  590  (i).  Guided  by  the  circumstances  of  this  case,  and  in 
the  light  of  cases  of  injuries  to  limbs,  it  seems  to  us  the  damages  we 
give  cannot  be  deemed  excessive.  It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  judgment  of  the  lower  court  be  avoided  and 
reversed;  and  it  is  now  ordered,  adjudged,  and  decreed  that  the 
plaintiff,  \V.  R.  Nelson,  for  the  use  of  his  minor  child,  recover  of  the 
defendant,  the  Crescent  City  Railroad  Company,  $30,000  and  costs. 

Judgment  modified  as  to  amount  of  damages. 

Opinion  by  Miller,  J. 

Breaux,  J.,  dissented  on  the  ground  that  the  amount  of  damages 
allowed  was  excessive. 

1,  On  the  question  ol  damages,  see  note  on  excessive  damages  In  3  Am.  Neft. 
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SCHOENFELD  v.  LOUISVILLE  AND  NASHVILLE 
RAILROAD  COMPANY. 

Supreme  Court,  Louisiana,  February,  iSgj. 


RACE  HORSES  INJURED  WHILE  IN  TRANSIT.  —  In  an  action  to  recover 
damages  (or  alleged  iajuriesto  race  horses  while  in  transit  over  defendant's 
road,  ii  was  held  ihac  there  was  no  evidence  (o  sustain  negligence  on  part 
of  defendant  because  ol  delay  in  transit  due  to  interruptions  on  the  road, 
and  that  the  sickness  of  the  horses  was  not  due  to  any  lack  of  care  on  part 
of  defendant. 

.\ppEAL  by  plaintiff  from  judgment  rendered  for  defendant  in  the 
Gvil  District  Court,  Parish  of  Orleans.  The  facts  appear  in  the 
opinion. 

Joseph  N,  Wolfson  (Dinkelspiel  &  Hart,  of  counsel),  for 
appellant. 

Den^gre,  Blair  &  Den^gre  for  appellee. 

Miller,  J. —  The  plaintiff  sues  for  damages  for  an  alleged  breach 
of  a  contract  of  defendant  to  convey  thirteen  race  horses  of  plaintiff 
from  Louisville  to  this  city.  The  petition  avers  that  by  the  negli- 
gence of  defendant  the  horses  reached  here  sick,  that  two  died  in 
consequence,  and  the  others  were  so  disabled  as  to  be  of  no  use. 
Tbe  petition  claims  $10,000  for  the  two  that  died,  and  $5,000  for 
the  eipenses  for  veterinary  surgeons,  medicines,  and  cure  for  the 
others.  The  defense  denies  the  negligence  charged,  and  sets  up  a 
contract  limiting  the  damages  in  the  event  there  is  any  liability  to 
plaintiff.  We  find  no  occasion  to  deal  with  the  defense  based  on 
defendant's  contract  determining  the  damages,  in  the  event  of 
liability,  as  our  conclusion  is  controlled  by  the  view  we  take  of  the 
other  defense.  A  careful  examination  of  the  record  in  this  case,  in 
onr  view,  does  not  exhibit  any  basis  to  charge  the  defendant.  There 
were  interruptions  of  the  train  in  its  course  by  which  the  transporta- 
tion was  delayed.  The  plaintiff  in  his  testimony  states  that  in 
making  the  contract  four  days  were  contemplated  as  the  probable 
lime  required  to  reach  here.  The  train  left  Tuesday,  and  reached 
here  Sunday  morning.  During  the  transportation  the  horses  were 
in  the  car  provided  with  the  requisite  arrangement  for  safe  convey- 
ance, in  care,  too,  of  defendant's  agents,  and  there  is  no  suggestion 
of  want  of  care  or  deficient  accommodation.  We  cannot  attribute 
the  sickness  they  developed  to  the  detention,  such  as  it  was,  on  the 
trip.    There  was  a  collision  a  few  miles  from  the  city,  by  which 
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some  of  the  horses  were  thrown  down  in  the  car.  But,  as  we  read 
the  record,  the  horses  sustained  no  bruises.  The  car  itself  sustained 
no  injury,  except  a  hole  above  the  horses.  After  the  collision  no 
complaint  was  made;  apt  to  be  the  case  if  the  horses  had  been 
injured.  Other  horses  on  the  train  exposed  to  the  collision  were 
uninjured.  From  the  inception  to  the  end  of  the  transportation  we 
can  find  no  cause  for  the  sickness  of  the  others  or  death  of  two 
horses.  One  of  the  witnesses  speaks  of  a  lump  in  the  throat  of  one 
of  the  horses,  but  we  are  unable  to  connect  that  trouble  with  the 
collision  or  with  anything  else  on  the  car.  Pneumonia  is  the  malady 
the  veterinary  surgeon  assigns  as  the  cause  of  the  death  of  the  two 
that  died.  But  even  the  expert  testimony  that  pneumonia  may  be 
caused  by  confinement  and  impure  air  is  hardly  a  basis  on  which  we 
can  rest  any  conclusion.  The  confinement  was  not  much  longer 
than  that  required,  there  is  no  complaint  against  the  ventilating 
arrangement,  and  no  reason  to  suppose  any  want  of  care  expected, 
and  doubtless  given,  by  defendant'sagents  traveling  with  the  horses. 
On  this  question  of  fact  we  are  constrained  to  hold  that  there  is  no 
liability  of  defendant  established,  and  of  this  opinion  was  the  lower 
court.  It  is  therefore  ordered,  adjudged,  and  decreed  that  the 
judgment  of  the  lower  court  be  affirmed,  with  costs. 

DUVERNETv.  MORGAN'S  LOUISIANA  AND  TEXAS 
RAILROAD  AND  STEAMSHIP  COMPANY 

Supreme  Court,  Louisiana,  March,  tS^J. 


INJURED  AFTER  ALIGHTING  —  UNLOADING  BAGGAGE  —  CONTRIBU- 
TORY NEGLIGENCE.  — A  passenger  alighiing  ftoni  a  train  stopping  ai  a 
meal  station,  who  attempts,  under  circumstances  fully  apprising  bim  of  the 
risk,  to  reach  the  eating  house  by  passing  so  close  to  the  baggage  car, 
while  the  baggage  is  being  unloaded,  as  to  be  injured  by  a  trunk  falling 
on  his  foot,  has  no  claim  for  damages,  though  the  passage  he  chooses  to 
select  is  used  by  passengers,  there  being  another  path  to  the  eating  house  as 
convenient  and  direct,  free  from  all  risk  or  obstruction,  and  provided  by 
the  company  for  passengers  to  reach  the  eating  house  (i). 
Appeal  from  judgment  for  plaintiff  in  the  Judicial  District  Court, 
Parish  of  Lafayette. 

Leovy  &  Leovy  and  Garland  &  Dupr£,  for  appellant. 
Ortheb  C.  MquTON,  for  appellee. 

I.  For  actions  arising  out  of  injuries      Am.   Neg.  Cas,     For  actions  in  other 
sustained    while    alighting    from    or     States,  see  Am.  Neg.  Cas.,  vols.  a-6. 
boarding  cars,  etc.,  in  Louisiana,  see  3 
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The  plaintiff  sues  for  damages  for  injuries  caused  by  a  heavy  trunk 
falling  on  his  foot  from  the  baggage  car  of  the  defendant's  train  on 
which  the  plaintiff  was  a  passenger.  The  defendant  appeals  from 
the  judgment  awarding  plaintiff  9i,ooo.  The  facts  substantially 
are  that  plaintiff,  in  undertaking  to  pass  in  front  of  the  baggage  car 
when  the  baggage  was  being  unloaded  at  a  railroad  station,  received 
the  injury  for  which  he  claims  damages.  The  passage  on  which  the 
plaintiff  was  when  the  accident  occurred  is  about  ten  feet.  On  one 
side  was  the  train  of  cars,  on  the  other  the  baggage  room  of  the 
depot  building,  and  in  front  of  this  room  was  the  baggage  car  with 
its  open  door  to  permit  the  unloading  of  the  baggage.  On  this 
space  between  the  baggage  car  and  the  baggage  room,  when  the 
plaintiff  attempted  to  pass,  was  a  truck  and  a  number  of  trunks,  so 
occupying  the  narrow  passage  as  hardly  to  leave  room  for  any  one 
to  go  by.  As  plaintiff  approached,  the  car  porter,  but  a  few  feet 
in  plaintiff's  front,  was  in  the  act  of  moving  away  a  trunk  just 
unloaded,  and  the  trunk  that  fell  on  plaintiff's  foot  was  being  shoved 
from  the  car,  the  plaintiff  in  his  progress  reaching  the  front  of  the 
car  at  the  moment  when  the  trunk  in  its  descent  struck  his  foot. 
The  train  had  stopped  at  the  station  to  afford  the  passengers  the 
opportunity  for  a  meal.  The  plaintiff's  purpose  in  alighting  from 
the  train  was  to  obtain  letters  he  expected  at  that  place,  and  to  par- 
take of  the  meal,  for  which  fifteen  minutes  was  allowed.  The 
passage  along  which  he  walked  led  him  to  the  place  to  get  his  let* 
ters,  and  also  to  a  plank  walk  laid  from  the  railroad  track  to  the 
eating  house,  and  it  is  in  evidence  that  passengers  used  that  passage 
Co  reach  the  eating  house,  though  it  led  the  plaintiff  by  the  baggage 
car  where  the  unloading  of  trunks  was  being  effected.  There  was, 
however,  another  way  provided  by  the  company  for  passengers  to 
reach  the  eating  house.  One  of  the  witnesses  calls  it  the  regular 
path,  and  it  is  shown  to  be  as  convenient  and  direct  as  that  the 
plaintiff  chose  to  select. 

The  plaintiff  knew  the  path  he  chose  led  by  the  baggage  car  from 
which  the  trunks  had  to  be  unloaded.  It  is  true  the  company  used 
□o  skids,  but  it  does  seem  to  us  the  plaintiff  had  the  intimation  of 
the  process  of  unloading  quite  as  effectively  as  that  by  skids  project- 
ing from  the  car.  The  impetus  of  the  trunk  derived  from  skids,  if 
used,  would  have  caused,  in  all  probability,  the  trunk  to  come  in 
contact  with  plaintiff's  foot  with  greater  force.  There  was  the  truck 
lying  in  front  of  the  baggage  car.  The  trunks  already  unloaded 
lying  around  obstructing  the  passage,  provoking  the  remark  of 
passengers  like  plaintiff  attempting  to  go  by:  "  There  was  no  room; 
the  trunks  were  in  the  way;  they  were  loading  and  unloading."    The 
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porter  was  a  fev  feet  in  plaintJfF's  front,  removing  a  trunk  iust 
unloaded.  The  baggage  car,  with  its  open  door  plainly  denoting 
the  purpose,  was  on  his  left,  in  full  view;  and,  as  plaintiff  in  his 
approach  came  near,  the  employee  was  in  the  act  of  shoving  the 
trunk  that  in  its  descent  struck  the  plaintiff's  foot.  Giving  due 
weight  to  the  fact  there  was  no  one  posted  there  to  warn  the 
approaching  passenger,  it  seems  to  us  the  surroundings  gave  all  the 
admonition  any  other  warning  could  convey.  Under  all  these  cir- 
cumstances, the  plaintiff  continued  his  progress,  passing  so  close  to 
the  car  as  to  receive  the  falling  trunk  on  his  foot.  We  obser^■e,  too, 
that  but  a  slight  deflection  on  his  part,  had  he  paid  any  attention  to 
the  right,  would  have  saved  him.  The  petition  alleges  the  trunk 
was  thrown  from  the  car,  but  the  testimony  shows  no  such  method, 
and  it  is  clear  to  us,  with  ordinary  care,  the  plaintiff  could  hare 
come  to  no  harm  from  that  mode  of  unloading.  In  this  class  of 
cases  the  law  regards  the  conduct  of  the  plaintiff  in  connection  with 
the  injury  of  which  he  complains.  If  imprudent  himself,  he  caanot 
recover,  unless  his  neglect  is  overshadowed  by  greater  neglect  or 
recklessness  of  the  other  party,  so  as  to  make  it,  in  legal  contempla- 
tion, the  cause  of  the  accident.  We  find  no  such  relation  of  plain- 
tiff's imprudence  with  that  imputed  to  the  defendant,  when  it  is  con- 
sidered, too,  that  the  defendant  had  provided  another  way  to  the 
eating  house  free  from  any  obstruction  or  risk,  as  direct  and 
convenient  to  the  eating  house  as  that  plaintiff  chose,  though  longer 
for  that  other  purpose  of  plaintiff  in  alighting.  We  are  constrained 
to  hold  the  accident  was  due  to  plaintiff's  imprudence  in  seeking, 
under  the  circumstances,  to  pass  the  baggage  car,  and  because,  with 
the  other  perfectly  safe  way  provided,  he  selected  that  attended  with 
the  risk  he  encountered  and  from  which  he  suffered,  Whart.  Neg. 
sec.  361 ;  Johnson  v.  Railroad  Co.,  37  La.  Ann.  53,  54. 

Judgment  annulled  and  plaintiff's  suit  dismissed,  with  costs. 

Opinion  by  Miller,  J. 

BACON  V.  CASCO  BAY  STEAMBOAT  COMPANY. 

Supreme  judicial  Court,  Maine,   February,   iSffj. 


CARRIER  AND  PASSENGER  — STEAMBOAT  — CARE  REQUIRED  OF 
COMPANY.  —  A  steamboat  company  is  required  to  exercise  towards  a 
passenger  who  is  waiting  on  a  wharf  for  a  boat  only  reasonable  dili^nce  — 
ordinary  and  reasonable  care  for  his  safety  —  and  that  diligence  must  be 
measured  under  the  particular  circumstances  of  Ibe  case. 
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PASSENGER  INJURED  ON  WHARF.  —  Where  a  passenger  while  waking  on 
a  wharf  in  Ihe  nighi-time  for  a  boat  was  injured  by  fttUing  into  an  opening 
in  the  wharf,  a  vcrdicl  for  the  defendant  under  a  charge  embodying  the 
above  proposition  was  sustained. 

From  a  verdict  of  Supreme  Judicial  Court,  Cumberland  County, 
in  favor  of  defendant,  plaintiff  brings  exceptions. 

Edward  Woodman,  for  plaintiff. 

Clarence  Hale  and  Stephen  C.  Perry,  for  defendant. 

This  is  an  action  on  the  case  for  negligence.  The  verdict  was  for 
the  defendants.  The  principal  facts  and  the  rulings  of  the  judge 
are  embodied  in  the  bill  of  exceptions,  as  follows: 

It  appeared  in  evidence  that  the  defendant  was  a  common  carrier 
of  passengers  for  hire,  operating  a  line  of  steamboats  between  the 
city  of  Portland  and  the  islands  in  Casco  Bay,  and  that  it  had 
acquired  the  exclusive  right  to  land  passengers  at  a  wharf  on  Cush- 
ing's  Island,  to  which  its  steamboats  made  regular  trips,  for  the 
accommodation  of  travelers,  both  day  and  evening;  that  one  of  its 
employees  lived  upon  said  wharf,  and  was  charged  with  the  duty  of 
talcing  the  steamer's  lines,  setting  lights  in  the  night-time,  and 
handling  baggage  and  freight  upon  the  wharf. 

It  also  appeared  that  the  plaintiff,  on  the  i6th  day  of  August,  1894, 
purchased  a  ticket  of  defendant,  entitling  him  to  passage  upon  said 
steamboats  from  Portland  to  Cushing's  Island,  and  thence  back 
again  to  Portland;  that  he  was  carried  to  Cushing's  Island  on  one 
of  the  defendant's  steamboats,  on  the  afternoon  of  that  day,  and 
returned  to  their  wharf  on  Cushing's  Island  after  nightfall,  at  about 
8  o'clock ;  and  that,  while  waiting  upon  the  wharf  for  a  steamer,  he 
fell  into  a  rectangular  opening  in  the  planking  of  said  wharf,  used  as 
a  driveway,  and  broke  his  leg. 

Plaintiff  declared  upon  the  negligence  of  the  defendant  in  failing 
to  provide  said  opening  with  a  suitable  guard-rail,  and  also  for  fail- 
ing to  properly  light  the  same  after  nightfall. 

Both  plaintiff  and  defendant  introduced  plans  and  photographs  of 
the  wharf  in  evidence,  which  are  to  accompany  this  bill  of  excep- 
tions.    There  was  also  a  view  of  the  premises  by  the  jury. 

The  evidence  tended  to  show  that  the  customary  path  for  the 
ingress  and  egress  of  passengers  to  and  from  defendant's  steamboats 
was  by  a  gangway  passing  along  the  easterly  side  of  the  opening  in 
which  defendant  fell,  which  gangway  is  denominated  the  "  passenger 
platform  "  on  defendant's  plan  of  the  premises,  and  that  plaintiff 
fell  into  the  opening  from  a  similar  gangway  passing  along  the 
westerly  side  of  said  opening,  which  gangway  is  denominated  the 
"  freight  platform  "  upon  defendant's  plan. 
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The  latter  gangway  or  freight  platform  led  to  the  door  of  a  room 
called  on  said  plan  the  "  baggage  room,"  which  room  contained  a 
closet,  above  the  door  of  which  was  the  sign  "  Men's  Toilet." 

Plaintiff  testified  that  after  passing  over  the  usual  gangway  or 
passenger  platform  to  the  outer  portion  of  the  wharf,  and  remaining 
there  a  short  time,  he  felt  cold,  and,  seeing  a  light  in  the  baggage 
room,  he  sought  shelter  in  that  room,  remained  there  a  few  minutes, 
and  that,  thinking  that  he  heard  some  one  say  that  the  boat  was 
coming,  he  came  out,  and  turned  to  walk  towards  the  outer  end  of 
the  wharf,  and,  while  walking  along  the  so-called  "  freight  plat- 
form," he  stepped  off  the  edge  of  it,  and  fell. 

Defendant  introduced  evidence  tending  to  show  that  the  plaintiff, 
while  waiting  for  the  steamer,  was  wandering  about  upon  the  wharf 
in  a  rather  idle  and  aimless  manner,  and  that,  in  passing  to  the  bag- 
gage room,  he  necessarily  passed  directly  by  the  open  door  of 
another  room  called  upon  the  plan  the  "  waiting  room,"  which  room 
was  the  one  provided  for  passengers  to  resort  to  for  shelter,  and 
that  when  returning  from  the  baggage  room  towards  the  outer  end 
of  the  wharf,  where  he  was  to  go  on  board  the  steamer,  he  swayed 
about,  lost  his  balance,  and  fell  into  the  opening  in  question;  that 
there  was  no  light  placed  within  the  waiting  room,  which  was  lighted 
only  by  a  lantern  standing  outside  upon  the  westerly  corner  of  the 
wharf,  in  such  position  that  a  portion  of  its  light  came  in  through  a 
window  in  the  front  of  the  waiting  room.  As  to  the  position  of  the 
lights  on  the  wharf  and  their  sufficiency,  the  evidence  was  con- 
flicting. 

Upon  the  question  of  the  duty  of  the  defendant  to  maintain  a  safe 
and  convenient  landing-place  for  its  passengers,  the  presiding  justice 
charged  the  jury  as  follows: 

"As  the  defendant  attempted  to  provide  a  landing-place  in  the 
shape  of  a  wharf  at  Cushing's  Island,  the  law  required  of  it  reason- 
able diligence  in  making  that  place  of  exit,  of  ingress,  and  egress 
from  their  steamers  —  that  is,  an  opportunity  to  go  ashore  and  to 
come  on  board  —  safe.  It  required  of  them  reasonable  diligence  to 
make  that  chance  to  go  ashore  and  to  come  on  board  safe;  and  that 
diligence  must  be  measured  under  the  particular  time  and  circum- 
stances and  place  and  occasion  when  their  passengers  desire  the 
opportunity  to  exercise  it.  For  instance,  in  midday  reasonable  dili- 
gence might  require  of  them  to  provide  a  different  opportunity  to 
go  ashore  and  to  come  on  board  than  would  be  required  in  the  even- 
ing or  after  dark.  In  midday  no  lights  would  be  required;  after 
dark  lights  might  be  required.  Now,  at  this  time,  it  appears  that 
the  defendant  company  maintained  a  wharf,   or  were  in  use  of  a 
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wharf  for  passengers  to  go  upon,  to  remain  and  take  passage  upon 
their  steamers;  and  for  them  to  do  that,  both  by  day  and  by  night, 
they  were  required  to  use  reasonable  diligence  to  make  that  chance 
to  go  on  board  their  boats  safe  for  their  passengers. " 

Counsel  for  the  plaintiff,  at  the  close  of  the  charge,  requested  the 
following  instruction  to  the  jury; 

"  It  was  the  duty  of  this  steamboat  company  to  keep  in  safe  con- 
dition all  parts  of  this  platform,  as  well  as  its  approaches  thereto,  to 
which  its  passengers  were  expressly  or  impliedly  invited,  and  to 
which  they  would  be  likely  to  resort  while  waiting  for  the  arrival  or 
departure  of  its  boats."  This  request  was  refused,  excepting  as 
already  given  in  the  judge's  charge. 

We  think  that  the  exception  to  the  rule  given  by  the  judge  as  to 
the  degree  of  care  required  of  the  company  cannot  prevail,  nor  can 
the  exception  to  the  refusal  to  give  the  instruction  requested. 

The  rule  given  was  that  of  ordinary  and  reasonable  care,  while 
the  rule  asked  for  would  virtually  amount  to  insurance.  Reasonable 
care,  caution,  and  prudence  were  to  be  necessarily  exercised  by  the 
company.  The  expression  used  by  the  judge  was  "  reasonable  dili- 
gence," meaning,  of  course,  that  diligence  which  would  be  deemed 
reasonable  hy  reasonable  and  prudent  men  under  the  circumstances. 
The  more  the  risks,  the  more  is  the  diligence  required  in  order  to  be 
regarded  as  reasonable.  A  diligence  more  than  reasonable  —  an 
unreasonable  diligence  —  was  not  required. 

We  are  not  aware,  however,  that  the  plaintiff  contends  that  the 
ordinary  standard  of  care  was  not  correctly  and  sufficiently  defined 
by  the  court,  but  the  contention  is  that  more  than  ordinary  care, 
really  extraordinary  care,  should  have  been  exercised  by  the  com- 
pany, in  order  to  insure  absolute  safety  for  the  plaintiff  in  his  going 
and  coming,  and  the  able  counsel  for  the  plaintiff  relies  on  scattered 
cases  in  the  reports,  where  may  be  found  expressions  like  that  con- 
tained in  the  requested  instruction,  to  the*  effect  that  the  company 
was  bound  to  keep  its  wharf  and  its  approaches  safe  and  convenient. 
Snch  language  is  not  altogether  inappropriate,  but  it  is  not  exact 
enough,  when  applied  to  the  present  case,  and  only  means  in  most 
cases  that  carefulness  and  prudence  must  be  exercised  to  effect 
security  or  safety,  but  not  that  such  a  result  shall  positively  and 
absolutely  be  secured.  The  latter  rule  is  the  doctrine  of  this  State, 
at  least  as  settled  in  the  late  case  of  Lasky  v.  Railway  Co.,  83  Me. 
461,  22  Atl.  Rep.  367.     See  cases  cited. 

Exceptions  overruled. 

Opinion  by  Peters,  Cb.  J. 
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STATE   (TO  USE  OF   BRADY)   v.  CONSOLIDATED 
GAS  COMPANY  OF  BALTIMORE  CITY. 

Court  of  Appeals,  Maryland,  April,  i8gy. 


DEATH  — BODY  FOUND  NEAR  PIPE  FROM  WHICH  GAS  WAS  ESCAP- 
ING.  —  An  instruction  for  the  defendant,  a  gas  company,  was  proper 
where  the  evidence  disclosed  was  that  the  plaintiff's  daughter  was  found 
dead  in  the  cellar  of  his  house  near  an  upright  gas  pipe  that  was  serened 
to  the  supply  pipe  entering  the  cellar,  and  was  unsupported  by  Ihe  wall;  that 
plaintiff,  who  did  not  use  gas,  had  dumped  coal  around  and  against  the  pipe 
for  live  years  and  (here  was  coal  around  it  at  the  time;  that  when  the  body 
was  found  gas  was  escaping  from  a  leak  in  the  joint  of  the  upright  and 
supply  pipes,  but  there  had  been  no  escape  of  gas  until  that  day;  and  the 
physician  who  examined  the  body  could  not  say  what  caused  the  death. 

DUTY  TO  INSPECT  PIPES.  —  No  presumption  of  negligence  arises  from  the 
fact  that  a  gas  company  makes  no  examination  of  its  pipes  on  premises  when 
no  notice  has  been  given  of  any  cause  for   examination. 

Appeal  from  judgment  of  Court  of  Common  Pleas  directing  ver- 
dict for  defendant. 

Thomas  E.  Brady  and  C.  Morris  Howard,  for  appellant. 

Wm,  a,  Fisher,  J.  Alex.  Preston  and  Robert  L.  Prestom,  for 
appellee. 

This  suit  was  brought  by  James  Brady,  in  the  name  of  the  State, 
for  his  use,  against  the  Consolidated  Gas  Company  of  Baltimore 
City,  to  recover  for  the  death  of  his  daughter,  Marian  Brady, 
alleged  to  have  been  caused  by  the  negligence  of  the  defendant. 
The  defendant,  at  the  time  of  the  accident  complained  of,  was 
engaged  in  the  manufacture  and  supply  of  illuminating  gas  in  Balti- 
more city.  The  declaration  contains  two  counts,  the  first  of  which 
charges  that  Marian  Brady,  while  employed  in  her  household  duties, 
and  using  due  care  and  diligence,  "  died  from  inhaling  the  gas 
which  the  defendant  wrongfully  and  negligently  permitted  to  escape 
in  and  upon  the  premises  of  the  equitable  plaintiff,"  and  the  second 
count,  after  setting  out  that  the  defendant  was  engaged  in  the  man- 
ufacture and  supply  of  illuminating  gas,  "  an  article  dangerous  to 
property  and  deadly  in  its  effects  on  human  life,"  negligently  per- 
mitted the  same  to  flow  through  ''  rotten,  decayed,  and  otherwise 
dangerous  pipes  Into,  and  filled  the  premises  of,  the  equitable  plain, 
tiff;"  and  the  said  Marian  Brady,  while  occupied  in  rendering 
services  to  plaintiff  as  his  housekeeper,  and  using  his  premises  with 
due  care  and  diligence,  was  overcome  and  "died  from  inhaling  the 
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said  gas."  With  the  declaration  there  was  filed  a  statement  of  the 
particulars  of  the  claim,  and  the  ground  upon  which  it  was  made,  as 
follows:  "  Marian  Brady  was  found  dead  in  the  cellar  of  house  No. 
619  East  Chase  street,  on  October  11,  1893,  having  died  from  the 
effects  of  inhaling  gas  with  which  the  premises  were  filled  from  pipes 
belonging  to  the  defendant.  The  equitable  plaintiff  is  the  father  of 
said  Marian  Brady."  The  case  was  tried  upon  the  general  issue 
that  the  defendant  did  not  commit  the  wrong  alleged,  and  under  the 
instruction  of  the  court  the  verdict  was  for  the  defendant. 

The  evidence  shows  that  on  the  morning  of  October  11,  1893 
about  7  o'clock,  the  equitable  plaintiff  left  his  house,  No.  619  East 
Chase  street,  where  he  resided  with  his  daughter,  Marian  Brady,  to 
go  to  his  work.  When  he  returned,  at  s  o'clock  in  the  afternoon, 
he  found  Mrs.  Braden,  Miss  Braden,  and  Miss  Basson  at  the  house, 
and  the  smell  of  gas  very  strong.  Not  finding  his  daughter,  he 
went  to  the  cellar,  where  he  heard  the  gas  escaping  through  the 
pipe  with  a  hissing  noise,  apparently  under  the  coal,  and  strong 
enough  to  make  any  one  sick  if  he  remained  there  any  time,  and  his 
daughter  tying  on  her  back,  her  body  stiS  and  cold,  and  her  feet 
ten  feet  from  the  gas  pipe.  The  gas  pipe  had  been  in  the  cellar 
during  the  whole  time  he  resided  there,  about  five  years;  but  there 
was  no  meter  there,  as  he  had  not  been  using  gas.  The  supply  pipe 
entered  the  cellar  from  the  street,  about  one  foot  above  the  cellar 
floor,  and  the  depth  or  pitch  of  the  cellar  was  about  seven  feet. 
The  upright  pipe,  or  "riser,"  was  screwed  into  the  pipe  entering 
from  the  street,  and  stood  without  being  supported  by  the  wall. 
The  cellar  was  about  fourteen  feet  wide  by  fifteen  in  length.  The 
coal-bin  was  located  at  the  point  at  which  the  gas  pipe  was  situated, 
and  the  equitable  plaintiff  had  been  in  the  habit,  during  his  occu- 
pancy of  the  house,  of  having  coal  dumped  into  it  through  a  shute, 
and  a  short  time  before  the  death  of  Miss  Brady,  four  tons  of  coal 
had  been  put  in  there.  It  had  fallen  around  the  pipe,  and  the 
equitable  plaintiff  had  himself  shoveled  part  of  it  against  the  pipe. 
The  coal  was  piled  up  as  high  as  the  cellar  window,  and  around  the 
upright  pipe,  which  projected  about  six  or  seven  inches  above  the 
coal.  The  odor  of  gas  became  very  perceptible  and  oppressive 
between  lo  and  1 1  o'clock,  but  before  that  time  had  not  been  noticed 
by  the  neighbors.  Dr.  Brinton  was  sent  for,  and  found  Miss  Brady 
lying  in  the  cellar,  dead.  She  had  been  dead  some  time,  as  rigor 
mortis  was  very  marked,  which  usually  does  not  happen  until  three 
or  four  hours  after  death.  He  could  not  say  from  what  cause  she 
died,  unless  he  had  been  in  charge  of  the  case  before  death.  At  the 
conclusion  of  the  plaintiff's  case  the  court  below  was  asked  by  the 
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defendant  to  instruct  the  jury  that,  "  even  if  all  the  evidence  offered 
by  the  plaintiff  can  be  regarded  as  correct,  nevertheless  none  had 
been  offered  sufficient  to  show  that  the  death  of  Miss  Marian  Brady 
resulted  from  the  negligence  of  the  defendant,  its  officers  or  agents, 
and  the  verdict  must  be  for  the  defendant." 

We  have  been  unable  to  discern  any  evidence  in  the  record  tend- 
ing to  prove  that  the  escape  of  gas  from  the  defendant's  pipe  on 
the  premises  of  the  equitable  plaintiff  was,  in  any  respect,  due  to 
the  negligence  of  the  defendant.  The  equitable  plaintiff  had  not 
used  gas  during  the  five  years  of  his  occupancy  of  the  house,  and 
there  had  in  that  time  been  no  escape  of  it,  even  up  to  the  time  he 
left  home  on  the  morning  of  October  ii,  1893.  The  pipes  were  left 
on  the  premises,  presumably  by  the  consent  of  the  owner  of  the 
building,  and  for  the  convenience  of  his  tenants.  The  gas  was  shut 
off  in  the  usual  way  by  a  stop-cock  in  the  riser,  which,  according  to 
the  proof,  answered  the  purpose  effectually.  Whether  the  leak, 
which  was  at  the  L,  was  caused  by  the  fact  that  the  pipe  was 
defective  when  put  in,  or  whether  the  break  in  it  was  caused  by  the 
rough  and  negligent  manner  in  which  it  was  treated  by  the  equitable 
plaintiff  in  dumping  large  quantities  of  coal  against  and  around  it 
for  four  or  five  years  in  succession,  are  questions  upon  which  the 
proof  is  entirely  silent.  It  was  not  negligence  on  the  part  of  the 
company  to  leave  its  pipes  on  the  premises,  nor  does  the  fact  that 
it  made  no  examination  of  the  pipes  raise  any  presumption  of  negli- 
gence, in  the  absence  of  any  notice  of  the  existence  of  any  cause 
for  an  examination.  Had  there  been  such  notice,  its  duty  would 
have  been  to  have  discovered  the  cause  of  the  leak,  and  to  have 
used  proper  means  to  remedy  it.  It  was  not  required  to  keep  up  a 
constant  inspection  all  along  its  lines,  without  reference  to  the  exist- 
ence or  non-existence  of  a  probable  cause  for  the  occurrence  of 
leaks  or  escape  of  gas.  Gas  Co.  v.  Crocker,  82  Md.  114,  33  Atl. 
Rep.  423.  In  this  case  there  is  no  proof  of  any  act  or  omission  on 
the  part  of  the  defendant  to  which  the  escape  of  gas  may  fairly  be 
attributed.  Nor  have  we  been  able  to  find  any  proof  in  the  record 
that  the  death  of  Miss  Marian  Brady  was  caused  by  inhaling  gas. 
So  far  as  the  record  discloses,  the  evidence  is  so  vague  and  uncer- 
tain that  the  death  might  with  equal  reason  be  attributed  to  some 
sudden  and  natural  cause. 

But  it  is  insisted  that  ocular  or  other  direct  testimony  of  the 
details  and  precise  manner  of  the  accident  are  not  essential  parts  of 
the  proof  in  this  case,  because  the  doctrine  of  res  ipsa  loquitur 
applies,  and  many  cases  are  cited  in  support  of  this  theory.  It  is  a 
sufficient  answer  to  this  proposition  to  say  that,  while  it  is  true  that 
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vheiher  this  doctrine  applies  becomes  a  question  of  common  sense, 
ihere  can  be  no  common  sense  in  its  application  to  any  case  unless 
:hc  accident  is  connected  with  the  defendant.  In  the  cases  cited  in 
s.pport  of  this  contention  there  was  no  doubt  as  to  the  proximate 
cjum  of  the  injury.  In  this  case,  as  we  have  seen,  there  is  not  a 
;a:i:de  of  proof  to  connect  the  defendant  with  the  escape  of  gas, 
r.  <\  IS  there  any  that  the  death  of  Miss  Brady  was  caused  by  inhaling 
;-".  h  follows,  from  what  we  have  said,  that  the  court  below  was 
r.;"".i  in  instructing  the  jury  that  their  verdict  must  be  for  the 
licfcndant. 

Jjil);ment  affirmed. 

Op.r.ion  by  Risslm,  J. 


HOFFMAN     ET    AL.    V.    CUMBERLAND    VALLEY 
RAILROAD  COMPANY. 

Ccurt  of  Appeals,  Maryland,  March,  iSgj. 


COMMON  CARRIER  — LIABILITY  FOR  GOODS  DELIVERED  TO  CON- 
N'ECTISG  LISE.  —  A  carrier  acceptjnit  goods  for  delivery  lo  a  point 
bcTond  its  awn  line  it  only  liable  to  the  extent  of  its  own  route  and  for 
ulc  delivery  to  (he  next  carrier  in  Ibe  absence  of  an  express  and  special 
toBiract  iocreaiinK  the  liability,  and  causing  it  to  cover  losses  that  may 
happen  opcm  ihe  linei  of  connecting  carriers. 

MA-;TER  AND  SERVANT  — SPECIAL  AGREEMENT.  — A  local  railroad 
ifrn;  has  no  power  lo  make  a  special  agreement  extending  the  liability  of 
kii  cfimpany  beyond  its  own  l:ne,  unless  it  has  been  expressly  conferred 
apoa  him.  or  may  be  Implied  from  the  course  of  business. 

ArrEAL  from  judgment.  Circuit  Court,  Washington  County,  in 
'.iM^' i-A  defendant. 

A:fx  Armstkoni;,  J,  \.  Mason,  Ernest  Hoffman,  M.  L. 
Kr';)T,  W.  H.  A.  Hamilton,  and  Buchanan  Schlev,  for  appellants. 

(Ir.i  W.  Smith,  Jr.,  and  J.  Clarence  Lane,  for  appellee. 

Bir-.rtF,  J. —  This  is  an  action  brought  in  the  Circuit  Court  for 
*i->i;ngion  county  by  the  appellants,  Hoffman  &  Thomas,  against 
"eippellee,  the  Cumberland  Valley  Railroad  Company,  to  reciiver 
<I-i.~-i;es  caused  by  delay  in  the  transportation  of  seven  carlo:ids  of 
^*  Hrt,  shipped  at  Hagerstown.  Md  ,  in  September,  1^95,  and 
-  '(■.ted  to  the  consi^ecs  in  Sew  York.  The  line  of  the  defend- 
»-",:  (  road  ends  at  Harrisburg.  in  the  State  of  Pennsvlvanii,  anil  at 
itii  place,  in  the  usual  co  irse  of  business,  freight  for  New  York  is 
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delivered  to  the  Pennsylvania  Railroad  Company,  a  connecting  car- 
rier. The  delay  complained  of  in  this  case  occurred  on  the  road  of 
the  connecting  carrier,  and  the  question  is  whether,  under  the  facts 
as  disclosed  by  the  record  before  us.  the  defendant  is  liable  for  such 
delay.  The  law  in  regard  to  the  liability  of  an  initial  carrier  of  goods 
for  losses  or  delays  occurring  on  the  line  of  a  connecting  carrier,  to 
which  it  has  safely  delivered  the  goods  in  the  course  of  transporta- 
tion, has  been  settled  in  this  State  by  the  cases  of  Railroad  Co.  w. 
Green,  25  Md.  72,  and  Railroad  Co.  v.  Schumacher,  29  Md,  168.  It 
is  that  the  first  carrier  is  only  liable  to  the  extent  of  its  own  route, 
and  for  safe  delivery  to  the  next  carrier,  in  the  absence  of  an 
express  and  special  contract  increasing  the  liability,  and  causing  it 
to  cover  losses  that  may  happen  upon  the  lines  of  connecting  car- 
riers. And  in  Elliott  on  Railroads  (page  2227)  it  is  said:  "The 
majority  of  our  courts  have  held,  in  accordance  with  what  is  called 
the  'American  rule,'  that  the  mere  acceptance  of  goods  directed  to 
a  point  off  the  carrier's  line  is  not  a  sufficient  basis  for  the  implica- 
tion of  a  contract  for  extraterminal  liability,  and  that  in  the  absence 
of  an  express  contract,  or  some  significant  facts  or  specifications 
other  than  the  fact  of  acceptance,  as  the  basis  of  an  implied  con- 
tract, the  initial  carrier  is  discharged  by  carrying  safely  to  the  end 
of  its  line,  and  there  delivering  to  the  next  carrier." 

In  the  case  now  under  consideration  the  plaintiffs  rely  upon  a 
special  agreement  by  the  defendant  to  deliver  the  goods  shipped  in 
New  York  or  Jersey  City  at  a  specified  time,  over  the  route  of  a 
connecting  carrier.  The  proof  on  the  subject  is  as  follows:  One  of 
the  plaintiffs  testified  that  he  had  been  shipping  peaches  from 
Hagerstown,  by  refrigerator  cars,  when  Long,  the  local  station 
agent  of  the  defendant,  said  to  him  that  "  it  was  not  worth  while  to 
ship  by  refrigerator  cars.  Why  not  try  ventilated  cars?  They  would 
get  there  (New  York)  the  same  as  by  express,  hooked  onto  passenger 
trains;  rate  to  be  sixty-three  cents,  shipped  by  fast  freight,  and 
they  would  get  to  New  York  about  7  o'clock  in  the  morning."  The 
other  plaintiff  testified  that  Long  said,  "If  I  shipped  by  fast 
freight,  I  was  always  sure  of  the  peaches  getting  there  on  time," 
The  only  other  evidence  offered  by  the  plaintiffs  as  to  the  alleged 
agreement  was  the  testimony  of  the  witness  Boss,  who  said  that, 
shortly  before  the  shipments  were  made.  Long,  the  agent,  had  said: 
"  We  made  a  contract  with  Mr,  Hoffman  for  fast  freight,  and  by 
passenger  service  from  Harrisburg  to  New  York,  hitched  to  a 
passenger  train  behind  the  express  car;"  that  they  would  get  there 
about  7  A.  M.,  leaving  here  at  something  after  9  at  night.  It  was 
further  shown   on  the   part  of  the  plaintiffs  that  all  of  their  cars 
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except  one  arrived  in  Jersey  City  several  hours  behind  time,  and 
that  the  peaches  were  then,  to  some  extent,  damaged.  The  freight 
for  the  entire  route  was  paid  by  the  consignees  in  New  York.  The 
testimony  of  Long,  the  station  agent,  was  that  he  informed  the  plain- 
tiff, Hoffman,  that  his  shipments  would  have  to  leave  Hagerstown 
on  the  12  no  noon  train,  which  was  due  to  arrive  in  Jersey  City  at  3 
o'clock  the  following  morning;  that  when,  before  the  shipments 
began,  he  was  informed  that  Hoffman  had  stated  to  Boss  that  he 
could  ship  by  the  night  train,  or  that  the  cars  would  arrive  in  Jersey 
City  the  next  morning,  the  witness  immediately  sought  out  Hoffman, 
and  told  him  that  could  not  be  done,  and  that  no  cars  could  be  for- 
warded by  the  fast  freight  except  on  the  noon  train,  and  that  the 
plaintiff  afterwards  said  he  could  not  get  them  ready  for  that  train. 
The  superintendent  of  the  defendant  company  testified  that  the  noon 
train  from  Hagerstown  was  the  only  one  by  which  Long  was  author- 
ized to  send  freight  east  by  fast  time ;  that  all  the  freight  sued  for 
in  this  case  was  carried  by  defendant  over  its  road  from  Hagerstown 
to  Harrisburg,  and  delivered  on  time  to  the  Pennsylvania  Railroad 
Company,  in  good  condition,  at  Harrisburg.  There  was  other 
evidence  on  the  pare  of  both  plaintiffs  and  defendant,  all  of  which 
has  been  carefully  considered  by  us.  We  do  not,  however,  deem  it 
necessary,  in  the  view  we  take  of  this  case,  to  decide  whether  the 
evidence  was  legally  sufficient  to  establish  the  contract  relied  on  or 
not.  In  Myrick  v.  Railroad  Co.,  107  U.  S.  107,  i  Sup.  Ct.  429,  it 
was  held:  "  Each  road  confining  itself  to  its  common-law  liability  is 
only  bound,  in  the  absence  of  a  special  contract,  to  safety  carry  over 
its  own  route,  and  safely  to  deliver  to  the  next  connecting  carrier; 
bat  any  one  of  the  companies  may  agree  that  over  the  whole  route 
its  liability  shall  extend.  In  the  absence  of  a  special  agreement  to 
that  effect,  such  liability  will  not  attach,  and  the  agreement  will  not 
be  inferred  from  doubtful  expressions  or  loose  language,  but  only 
from  clear  and  satisfactory  evidence."  But  assuming  that  Long, the 
agent,  did  make  the  contract  relied  on  by  the  appellants,  he  clearly 
had  no  authority  or  power,  from  the  evidence  as  disclosed  by  the 
record,  to  bind  the  appellee  company.  A  local  railroad  station 
agent  has  no  power  to  make  a  special  agreement  extending  the 
liability  of  his  company  beyond  its  own  line,  unless  it  has  been 
expressly  conferred  upon  him,  or  may  be  implied  from  the  course  of 
business.  Grover  &  Baker  S.  M.  Co.  v.  Missouri  Pac.  Co.,  70  Mo. 
*7»;  Burroughs  v.  Railroad  Co.,  100  Mass.  26;  i  Wood,  R.  R.  508. 
In  Elliott  on  Railroads  (section  1437)  it  is  said:  "  The  courts,  follow- 
ing the  English  rule,  announced  in  Muschamp's  Case,  S  Mees.  &  W. 
4*1,  hold  that  an  agent's  authority  to  receive  goods  for  carriage 
Vol.  11  —  13 
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implies  authority  to  contract  for  extraterminal  liability,  while  others 
deny  the  implication.  Although  a  general  freight  agent  may  have 
this  power,  we  think  the  better  rule  is  that  a  local  station  agent  has 
no  such  implied  authority,  unless  he  has  in  some  manner  been  held 
out  as  having  it."  There  is  no  evidence  in  this  case  that  any  such 
authority  was  given  the  agent,  nor  that  he  was  held  out  to  the  world 
as  having  such  authority.  On  the  contrary,  the  positive  testimony 
of  Long,  the  agent,  and  of  Boyd,  the  superintendent,  is  that  he  had 
no  such  authority.  It  therefore  follows  that  the  court  below  prop- 
erly instructed  the  jury  that  the  plaintiffs  had  ofEered  no  evidence 
legally  sufficient  to  entitle  them  to  recover.  It  is  not  therefore 
necessary  for  us  to  pass  upon  the  questions  raised  by  the  other 
prayers  in  the  case. 

Judgment  affirmed,  with  costs. 


WHITSON  V.  AMES  ET  AL. 

Supreme  Court,  Minnesota,  April,  l8y^. 


MASTER  AND  SERVANT  —  RESPONDEA  T  SUPERIOR  —  SETTING 
FIRE  TO  STUBBLE.  —  The  quesiion  whether  one  who  was  employed  lo 
clear  a  field  of  stubble  and  set  it  on  fire,  whkb  communicated  to  and  burned 
plaiatiS's  hay,  was  an  independent  contractor  or  a  servant  of  the  defendant, 
and  the  rule  o(  respondeat  superior  applied,  should  have  been  submitted  to 
the  jury,  and  the  fact  that  the  man  employed  was  to  be  paid  by  the  acre 
and  not  by  the  day  did  not  control. 

Appeal  from  judgment,  District  Court,  Otter  Tail  County,  dis- 
missing complaint. 

Hans  Bogge,  Houpt  &  Baxter,  and  Parsons  &  Brown,  for 
appellant. 

E.  E.  Corliss,  for  respondents. 

This  is  an  action  for  the  recovery  of  the  value  of  a  quantity  of  hay 
owned  by  the  plaintiff,  and  destroyed  by  fire,  which  was  negligently 
set,  as  plaintiff  alleges,  by  the  defendants.  The  defendants  answered 
separately,  denying  the  allegations  of  the  complaint.  At  the  close 
of  the  evidence  the  trial  court  dismissed  the  action  as  to  the  defend- 
ants Fred  French  and  Ames  &  French.  The  plaintiff  appealed  from 
an  order  denying  his  motion  for  a  new  trial. 

The  evidence  was  undisputed  that  on  October  lo,  1895,  the  defend- 
ants Ames  &  French  were  the  owners  of  a  farm  in  the  town  of 
Carlisle,  this  State,  of  which  the  defendant  Fred  French  was  then 
in  charge,  and  had  the  general  management  thereof  for  them  \  and. 
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further,  that  the  defendant  James  Crosby  was  then  plowing  on  the 
(arm  under  a  contract  with  Ames  &  French,  made  by  their  man- 
ager, Fred  French,  and  that  Crosby  started  a  fire  on  the  £arni  for 
the  purpose  of  burning  the  stubble  thereon;  and  that  the  plaintiff's 
hay  was  destroyed  by  fire  on  the  same  day  that  a  fire  was  started  on 
the  defendant's  farm.  The  evidence  also  tended  to  show  that 
Crosby  negligently  set  the  fire,  which  spread  rapidly,  and  that  it  was 
the  same  fire  that  destroyed  the  plaintiff's  hay.  The  evidence  on 
these  points  was  sufficient  to  take  the  case  to  the  jury.  If,  there- 
fore, the  evidence  as  to  the  relation  of  Crosby  to  his  co-defendants, 
.\mes  k  French,  shows,  as  a  matter  of  law,  that  the  former  was  an 
independent  contractor,  and  not  so  far  their  servant  as  to  bring  the 
case  within  the  doctrine  of  respondeat  superior,  the  trial  court 
rightly  dismissed  the  action  as  to  them;  otherwise  not.  A  witness 
who  had  two  barns  burned  by  this  fire  testified  to  a  conversation 
vilh  French,  which  testimony  was  stricken  out  on  motion  of 
defendant. 

Unexplained,  the  evidence  stricken  out  indicated  a  desire  on  the 
part  of  the  defendant  French  that  the  witness,  whose  property  had 
been  destroyed  by  the  same  fire  as  that  which  burned  the  plaintiff's 
hay.  should  refrain  from  investigating  as  to  the  responsible  author 
of  the  fire,  and  a  promise  to  pay  the  witness  for  his  loss.  The 
inference  to  be  drawn  from  such  desire  and  promise,  and  whether 
iheir  origin  and  motive  may  not  have  been  his  consciousness  that  he 
himself  directed  the  setting  of  the  fire,  were  questions  for  the  jury. 
The  evidence  was  therefore  competent  and  material  as  tending  to 
show  an  implied  admission  of  responsibility  for  the  fire  by  the 
defendant,  and  as  affecting  his  credibility.  Its  weight  was  for  the 
jury,  and  unexplained  as  it  was,  its  probative  force  was  more  than 
nominal.  Its  rejection,  therefore,  was  reversible  error,  unless,  upon 
the  whole  evidence  in  the  case,  including  that  stricken  out,  it  appears 
as  a  matter  of  law  that  Crosby  was  an  independent  contractor  in  the 
premises.  We  have  then  the  pivotal  question  on  this  appeal:  Does 
the  evidence,  including  that  stricken  out,  show,  as  a  matter  of  law, 
that  the  defendant  Ctosby  was  an  independent  contractor,  so  as  to 
delude  this  case  from  the  doctrine  of  respondeat  superior  ?  We 
answer  in  the  negative.  The  evidence  makes  the  question  one 
which  should  have  been  submitted  to  the  jury,  with  proper  instruc- 
tions. The  decisive  test  "in  determining  whether  the  doctrine  of 
nspoitdetU  superior  applies  is,  whether  the  defendant  had,  under 
the  contract  of  employment,  the  right  to  control  in  the  given  partic- 
ular the  conduct  of  the  person  doing  the  wrong."  Rait  z*.  Carpet 
Co.  (Minn.)  68  N.  W,  Rep.  729;  Gahagan  v.  Aerometer  Co.  (Minn  ) 
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69  N.  W.  Rep,  914  (1).  It  may  be  fairly  inferred  from  the  evidence 
in  this  case  that  the  burning  of  the  stubble  on  the  field  to  be  plowed 
is  a  reasonable  and  desirable  work  of  preparation  of  the  land  for  the 
plow,  and  that,  as  to  the  land,  the  plowing  of  which  was  the  subject- 
matter  of  Crosby's  contract,  the  stubble  was  to  be  burned  off  before 
it  was  plowed.  Such  being  the  case,  the  necessity  or  propriety  of 
the  landowner  retaining  the  direction  and  control  of  Crosby  in  the 
execution  of  the  work  would  be  the  same  whether  he  was  to  be  paid 
by  the  acre  or  by  the  day  or  week.  Hence,  the  mere  fact  that  he 
was  to  be  paid  for  the  services  of  himself,  team,  and  tools  by  the 
acre,  and  not  by  the  day,  is  not  of  controlling  significance.  But  the 
question  is,  was  he,  in  the  execution  of  his  contract,  including  the 
burning  of  the  stubble,  subject  to  the  control  and  direction  of 
French,  the  agent  in  possession  and  management  of  the  farm?  Con- 
ceding that  the  burden  of  proof  on  this  question  was  upon  the  plain- 
tiff, we  are  to  inquire  whether  the  evidence  was  such  that  he  was 
entitled  to  have  the  jury  pass  on  the  question.  It  is  undisputed  that 
French,  the  agent,  did  direct  Crosby  to  leave  his  unfinished  plowing 
on  the  south  side  of  the  railway  track,  and  go  to  the  north  side,  and 
there  plow  a  fire-break,  preparatory  to  the  burning  of  the  stubble; 
and  there  was  evidence  tending  to  show  that  shortly  before  giving 
this  direction  he  stated  to  a  third  party  that  he  was  going  to  get 
Crosby  to  plow  the  fire-break,  and  then  burn  the  stubble;  and  that 
he  went  for  Crosby,  who  came  and  plowed  the  fire-break,  set  the 
fire,  and  then  went  back  to  his  plowing;  also,  that  after  the  fire  he 
stated  that  he  did  not  know  who  set  it,  and  tried  to  dissuade  a  party 
injured  by  the  fire  from  trying  to  find  out  who  set  it,  promising  to 
make  matters  right  with  him.  It  is  true  that  he  testified  that  he 
told  Crosby  not  to  set  the  fire,  and  that  there  is  no  direct  contra- 
diction of  this  evidence,  and  that  in  this  respect  he  is  mildly  corrob- 
orated by  Crosby,  who  thinks  he  so  told  him.  But  the  acts  and 
admissions  of  French,  direct  and  indirect,  as  disclosed  by  the  evi- 
dence, made  his  credibility  a  question  for  the  jury.  It  is  unneces- 
sary to  repeat  the  evidence,  or  further  comment  upon  it.  It  is  mani- 
fest from  a  reading  of  the  evidence,  including  that  stricken  out, 
that  it  made  a.prima  facie  case  for  the  jury  to  pass  ipon,  and  that 
the  order  appealed  from  must  be  reversed,  and  a  new  trial  granted. 
Opinion  by  Start,  Ch.  J. 

1.  Gahagan  v.  Aerometer  Co.,  is  reported  in  i  Am,  Ncg.  Rep.  92. 
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CZECH    V.  GREAT  NORTHERN    RAILWAY 
COMPANY. 

Supreme  Court,  Minnesota,  April,  iS^. 


RAILROADS  —  COLLISION  WITH  VEHICLE  AT  PRIVATE  FARM  CROSS- 
ING. —  The  statute  requiring  the  locomotive  bell  to  be  rung  or  the  whistle 
souoded  eighty  Tods  from  the  place  where  a  railway  crosses  a  traveled  load 
or  street  does  not  apply  to  private  farm  crossings.  But  it  docs  not  follow 
that  a  railway  company  never,  under  any  circumstances,  owes  to  the  adja- 
cent landowner  the  duty  of  giving  a  warning  signal  that  a  train  is  approach- 
ing his  crossing.  The  question  is  to  be  determined  on  general  legal 
principles,  whether,  under  all  the  circumetances,  reasonable  care  required 
the  giving  of  such  a  signal.  While,  as  a  general  rule,  and  under  ordinary 
circumstances,  a  railway  company  owes  no  such  duly,  yel  the  crossing  may 
be  so  peculiarly  dangerous,  and  the  speed  ol  the  train  so  great,  that  reason- 
able care  would  require  the  giving  of  such  a  signal.  Iftlil,  that  under  the 
facts  of  this  case,  in  view  of  the  peculiarly  dangerous  nature  of  the  cross- 
ing, and  the  unusually  high  speed  of  the  train,  it  was  a  question  for  the 
jury  whether  it  was  negligence  on  the  part  of  the  defendant  not  to  give  a 
signal  of  the  approach  of  the  train. 

Appeal  from  District  Court,  Wright  County.  Averdict  was  ren- 
ilered  for  plaintiff,  and  from  an  order  denying  a  motion  for  a  new 
trial  the  defendant  appealed. 

W.  E.  Dodge,  for  appellant. 

F.  D.  Larrabee  and  F.  E.  Latham,  lor  respondent. 

The  plaintiff  brought  this  action  to  recover  damages  for  personal 
injuries  sustained  by  reason  of  a  collision  with  one  of  defendant's 
passenger  trains  at  a  private  crossing  on  plaintiff's  farm.  The  cross- 
ing was  immediately  east  of  a  "cut"  on  defendant's  road,  over 
eight  hundred  feet  long,  and  varying  in  depth  from  nearly  six  feet 
at  the  east  end  to  nearly  eleven  feet  at  the  center,  or  deepest  point. 
The  defendant  had  permitted  trees  and  brush  to  grow  and  remain 
on  the  sides  or  slopes  of  this  cut,  which  materially  added  to  the 
obstructions  to  the  view  westward.  The  crossing  was,  therefore, 
an  exceedingly  dangerous  one  to  a  person  approaching  it  from  the 
north,  because  of  his  inability  to  see  trains  coming  from  the  west 
until  he  reached  a  point  very  near  the  railroad  track.  Plaintiff  was 
about  to  drive  his  team,  hitched  to  a  farm  wagon,  from  his  house, 
on  the  north  side  of  the  railroad,  over  this  crossing,  to  that  part  of 
his  farm  on  the  south  side.  He  testified  that  when  he  reached  the 
gate  in  the  railway  fence  (a  distance  of  about  sixty-odd  feet  from 
the  tracit)  he  stopped  his  team,  went  down  upon  the  railroad  track, 
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and  looked  both  east  and  west,  but  neither  saw  nor  heard  anj 
train.  The  evidence  shows  that,  if  he  did  this,  he  would  have  a 
view  of  the  track  westward  for  a  distance  of  from  sixteen  hundred 
to  eighteen  hundred  feet.  He  further  testified  that  he  then  drove 
through  the  gate  upon  the  right  of  way,  and,  before  crossing  the 
track,  stopped  his  team  and  listened  for  a  train,  and,  hearing  none, 
then  drove  on,  still  looking  and  listening,  but  that  he  neither  saw 
nor  heard  the  train  until  it  was  within  about  a  hundred  feet  of  him, 
when  his  horses  were  already  on  the  track.  His  testimony  was  cor- 
roborated by  that  of  his  daughter,  who  was  riding  with  him.  There 
are  some  circumstances  which  tend  to  create  doubt  as  to  the  entire 
accuracy  of  this  testimony,  but  its  credibility  and  weight  were  ques- 
tions for  the  jury.  Notwithstanding  that  this  was  a  private  cross- 
ing, where  the  defendant  was  neither  accustomed,  nor  required  by 
statute,  to  give  signals  of  the  approach  of  trains,  and  although  it 
appears  that  plaintiff  was  entirely  familiar  with  the  situation,  and 
knew  that  this  train  was  due  from  the  west  at  or  about  this  time,  we 
could  not  hold,  as  a  matter  of  law,  that  he  was  guilty  of  contributory 
negligence,  if  his  testimony  and  that  of  his  daughter  was  true,  which 
was  a  question  for  the  jury. 

The  remaining  question  is,  whether  the  evidence  justified  the  jury 
in  finding  that  the  defendant  was  negligent.  We  agree  with  counsel 
for  the  defendant  that  the  statute  requiring  a  bell  to  be  rung  or  a 
whistle  to  be  sounded  at  least  eighty  rods  from  the  place  where  a 
railway  crosses  a  "  traveled  road  or  street  "  on  the  same  level  does 
not  apply  to  private  farm  crossings.  It  only  applies  to  public  roads ; 
that  is,  roads  traveled  by  the  public.  But  it  does  not  necessarily 
follow  from  this  that  a  railway  company  may  never,  under  any  cir- 
cumstances, owe  a  duty  to  the  adjacent  landowner  to  give  a  signal 
or  warning  of  an  approaching  train.  It  merely  leaves  the  question 
to  be  determined  on  common-law  principles,  whether,  under  the  cir- 
cumstances of  the  case,  reasonable  care  would  have  required  the 
giving  of  such  a  warning.  It  may  be  conceded  that  as  a  general 
rule,  and  under  ordinary  circumstances,  a  railway  company  owes  no 
duty  to  the  adjacent  landowner  to  give  him  a  warning  signal  or  to 
slacken  the  speed  of  its  trains,  on  approaching  a  private  crossing. 
While  in  certain  respects  the  rights  of  the  adjacent  landowner  to  use 
the  crossing  must,  from  the  necessities  of  the  case,  be  subordinate 
to  the  rights  of  the  railway  company  to  use  its  road,  yet  the  rights 
and  duties  of  each  are  correlative  and  reciprocal;  and,  in  exercising 
its  or  his  right,  each  must  bear  in  mind  the  right  of  the  other  to  use 
it  also,  and  use  reasonable  care  to  avoid  injury  to  such  other  while 
\a  the  exercise  of  such  right.     Therefore,  while  there  is  no  statutory 
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obligation  on  a  railroad  company  to  give  a  signal  of  the  approach  of 
a  tr^n  to  a  private  crossing,  yet  the  condition  of  the  crossing  as  a 
peculiarly  hazardous  one,  for  any  reason  coupled  with  the  high  rate 
of  speed  at  which  a  train  is  running,  may  render  the  case  one  where 
reasonable  care  would  require  that  some  warning  signal  should  be 
given.  Thomas  v.  Railway  Co.,  8  Fed.  Rep.  719.  We  cannot  say 
that  the  verdict  is  not  supported  by  the  evidence. 

Order  affirmed. 

Opinion  by  Mitchell,  J. 


SVENSON  V.  CHICAGO  &  GREAT  WESTERN  RAIL- 
WAY COMPANY. 

Supremt  Court,  Minnesota,  April,  iS^y. 


MISCONDUCT  OF  JURY.  — The  trial  judge  in  this  ease  did  not  abuse  his 
discretion  in  granting  a  new  trial  for  the  alleged  misconduct  of  the  jury  in 
presenting  a  letter  to  defendant's  atlorney  requesting  that  employment  be 
given  to  plaintiff  where  it  might  be  inferred  that  the  letter  nas  written  be- 
fore the  verdict  for  defendant  was  agreed  upon. 

Appeal  from  order.  District  Court,  Ramsey  County,  granting  new 
trial  on  motion  of  plaintiff.  A  verdict  had  been  rendered  for 
defendant. 

Dah  W.  Lawler,  for  appellant. 

T.  D.  O'Brien  and  John  W.  Lane,  for  respondent. 

This  is  a  personal  injury  case,  the  trial  whereof  resulted  in  a  ver- 
dict for  the  defendant.  The  trial  court,  on  motion  of  plaintiff, 
granted  a  new  trial  on  account  of  the  alleged  misconduct  of  the  jury, 
and  the  defendant  appealed  from  the  order.  The  facts  set  forth  in  the 
moving  affidavit  fairly  justified  the  conclusion  that  the  jury,  after 
they  retired  to  consider  the  case,  and  before  returning  their  verdict, 
prepared  a  letter  to  the  attorney  of  the  defendant,  which  was 
signed  by  all  the  jurors,  which  was  in  these  words:  "  Dear  Sir: 
We,  the  jury  in  the  case  of  Svenson  v.  Chicago  &  Great  Western 
Ry.,  in  consideration  of  the  circumstances  and  conditions,  do 
earnestly  request  that  the  officers  of  your  company  give  the  plaintiff, 
Mr.  Svenson,  a  permanent  position  in  your  employ,  on  account  of 
the  serious  accident  that  he  received  on  your  premises  on  November 
"i  1895;  and  further  that  a  copy  of  this  letter  was  then  made  and 
the  original  and  copy  delivered  to  the  foreman,  who,  immediately 
after  the  rendition  of  the  verdict  and  the  discharge  of  the  jury, 
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delivered  the  original  to  the  defendant's  attorney,  and  the  copy  to 
the  plaintiff's  attorney.  The  affidavit  further  stated  that  the  fore- 
man and  one  other  juror  stated  to  the  plaintiff's  attorney  that  except 
for  the  signing  of  this  letter  by  all  the  jurors,  the  jury  would  not 
have  agreed  upon  a  verdict  for  the  defendant.  So  much  of  the 
affidavit  as  related  to  the  statements  made  by  the  jurors  was,  on 
motion  of  the  defendant,  stricken  out  by  the  trial  court.  This  was 
a  correct  ruling,  for  the  affidavits  or  statement  of  jurors  cannot 
be  used,  on  a  motion  to  set  aside  a  verdict,  to  show  misconduct  on 
the  part  of  the  jury.  But  the  affidavit  of  a  third  party  may  be  used 
on  such  motion.  Bradt  v.  Rommel,  26  Minn.  505,  5  N.  W.  Rep.  680. 
But  see  Mattox  v.  U.  S.,  146  U.  S.  140,  13  Sup.  Ct.  50.  So  much, 
then,  of  the  moving  affidavit  as  related  to  the  acts  of  the  jury, 
including  the  letter  accompanying  and  characterizing  the  act,  was 
competent.  The  affidavits,  however,  fail  to  state  when  the  letter 
was  written  and  signed.  Whether  before  or  after  the  jury  agreed 
upon  a  verdict.  If  before,  it  would  be  a  significant  circumstance; 
especially  so  if  the  jury  had  been  out  any  considerable  time  and 
unable  to  agree.  If  such  was  the  case,  it  might  and  probably  did 
prejudice  the  plaintiff.  The  trial  judge  was  in  a  better  position  than 
we  are  to  judge  of  the  sufficiency  of  the  evidence  in  support  of  the 
motion  and  to  determine  whether,  upon  the  whole  case,  substantial 
justice  required  the  granting  of  a  new  trial.  Upon  the  whole  record 
we  cannot  say  that  there  was  an  abuse  of  discretion  in  this  case. 

Order  affirmed. 

Opinion  by  Start,  Ch.  J. 


BRADLEY   V.  CHICAGO,   MILWAUKEE   AND   ST. 
PAUL  RAILWAY  COMPANY. 

Supreme  Court,  Missouri,  Division.  No.  i,  March,  iSgj. 


EMPLOYEE  INJURED  BY  FALLING  EARTH  —  RISKS  OF  EMPLOYMENT. 
—  In  an  action  by  an  employee,  engaged  in  removing  dirt,  10  recover  dam- 
ages for  injuries  sustained  by  some  earih  falling  upon  him,  where  it  appeared 
that  the  place  where  he  was  put  to  work  had  not  been  blasted,  as  was  ihe 
custom,  to  protect  woricmen,  it  was  held  that  the  plaintiff  did  not  assume 
all  the  risks  of  injury  of  falling:  earth,  but  only  such  as  were  incident  to  the 
work  as  conducted  by  defendant. 

CONTRIBUTORY  NEGLIGENCE—  INSTRUCTION.  —  An  instruction  to  the 
effect  that  plaintiff  was  not  negligent  unless  the  circumstances  were  such 
as  to  threaten  "  glaring,  apparent  and  immediate  danger"  is  reversible 
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ciiOT,  ihc  proper  (est  being  what  a  reasonably  prudent  person  would  have 
dose  under  like  circumstances. 
FELLOW-SERVANT.  —  The  foreman   in  charge  was  a   represenwiive  of  de- 
Icndanl.  and  not  a  fellow.servant  of  plainlifF. 

Appeal  from  judgment  in  favor  of  plaintiff  in  tlie  Circuit  Court, 
Clay  County. 

Claude  Hardwicke,  H.  H,  Field  and  Frank  Hagerman,  for 
appellant. 
J.  M.  Sandusky,  AV.  K.  Amick  and  R.  A.  Brown,  for  respondent. 
This  was  an  action  to  recover  damages  for  personal  injuries  sus- 
tained by  plaintiff  through  the  alleged  negligence  of  defendant  for 
whom  he  was  working  as  a  laborer.  Verdict  and  judgment  for 
plaintiff  for  $8,000.     Defendant  appeals. 

The  petition  charges  substantially  that:  "  From  May  5  to  June 
I],  1891,  plaintiff  was  in  defendant's  employ,  with  other  laborers, 
engaged  in  digging  and  removing  embankments  of  earth  about 
thirty-five  feel  in  height.  In  doing  this  work,  defendant  used  a 
steam  shovel  to  dig  away  the  base  of  the  embankment,  and  when 
that  had  been  done  it  would  cause  the  top  thereof  to  be  blasted  off, 
so  as  to  prevent  its  falling  upon  the  workmen  about  the  shovel.  On 
Jnne  13, 1892,  while  plaintiff  was  working  around  the  shovel,  defend- 
ant's agents  and  servants  in  charge  of  the  work  negligently  failed  to 
have  the  top  of  the  embankment  blasted  down  when  the  base  thereof 
had  been  dug  away  by  the  shovel,  as  had  been  done  on  all  other 
embankments  which  plaintiff  helped  to  remove;  but,  instead  of 
blasting  the  top  of  the  embankment,  defendant  caused  two  men  to 
pty  Ihe  same  off  with  crowbars  where  the  base  had  been  dug  away 
b/lhe steam  shovel,  when  it  was  impossible,  and  was  so  known  to 
defendant,  for  two  men  to  pry  off  the  top  as  fast  as  the  shovel 
removed  the  earth  from  the  base.  On  account  thereof  the  embank- 
ment became  topheavy,  and  likely  to  fall  upon  the  men  working 
about  the  shovel.  Defendant's  foreman,  agents  and  servants  in 
charge  of  the  work  knew,  or  by  the  exercise  of  ordinary  care  could 
have  known,  of  the  dangerous  and  unsafe  condition  of  the  embank- 
ment, and  that  it  was  liable  to  fall  at  any  time.  And  while  in  such 
unsafe  and  dangerous  condition,  defendant's  foreman,  agents  and 
servants  in  charge  of  the  work  negligently  ordered  and  permitted 
the  plaintiff  to  work  around  the  shovel,  and  while  so  working  the 
embankment  fell  upon  and  injured  him."  The  defendant's  answer 
consisted  of  a  general  denial,  and  pleas  of  contributory  negligence, 
assnroption  of  risk,  and  negligence  of  fellow-servants.  The  evi- 
dence 00  the  trial  shows  that  defendant  operated  a  railway  through 
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Jaclcson  and  Clay  counties.  In  May  and  June,  1S93,  it  was  engaged, 
by  means  of  a  steam  shovel,  in  removing  earth  from  an  embankment 
along  its  road  in  Clay  county,  loading  the  earth  upon  cars,  and  carry- 
ing it  over  the  road  to  Jackson  county,  for  the  purpose  of  making  a 
fill.  The  embankment  from  which  the  earth  was  being  taken  was 
about  thirty  feet  high.  Plaintiff  and  a  number  of  other  laborers 
were  employed  in  this  work  under  the  "Superintendence  of  a  foreman. 
The  railroad  ran  east  and  west  through  a  deep  cut  with  an  embank- 
ment on  each  side.  The  appliances  for  removing  the  earth  and 
loading  it  upon  the  cars  consisted  of  a  crane  about  twelve  feet  long, 
with  a  large  steel  shovel  at  the  end,  operated  by  steam  power.  The 
shovel,  when  operated,  swung  in  a  circle;  the  earth  was  scooped  out 
of  the  embankment,  and  the  shovel  of  earth  was  swung  round  to  the 
car,  and  unloaded  upon  it.  The  shovel  could  not  be  raised  higher 
than  twelve  feet,  so  the  earth  was  taken  from  the  bottom  of  the 
embankment,  thereby  undermining  it.  Some  of  the  laborers  worked 
the  shovel  at  the  base  of  the  embankment  and  others  worked  on  top 
of  the  embankment,  blasting,  or  prodding  with  crowbars,  the  earth 
down  when  undermined  by  the  shovel.  This  was  all  done  under  the 
direction  of  the  foreman.  The  work,  for  a  time,  was  done  on  the 
north  side  of  the  railroad,  and  the  overhanging  bank  was  blasted 
down.  Three  or  four  days  before  the  accident,  the  shovel  had  been 
removed  to  the  south  side,  where  no  blasting  was  done,  but  the  over- 
hanging bank  was  prodded  down  by  crowbars.  Plaintiff  had  been 
engaged  at  this  work  five  or  six  weeks  before  his  Injury.  His 
position  was  at  the  base  of  the  embankment  about  the  shovel,  assist- 
ing in  moving  and  raising  it,  and  keeping  the^round  level,  and  free 
of  obstructions.  The  evidence  tended  to  prove  that  at  the  time  of 
the  accident  the  shovel  had  cut  into  the  base  of  the  embankment 
until  there  was  a  bulge  in  the  earth  above,  and  that  this  condition 
had  remained  without  change  for  three  or  four  hours,  and  that  plain- 
tiff's duties  required  him  to  work  adjacent  to  this  place.  Plaintiff 
admitted  that  he  saw  the  hanging  condition  or  bulge  in  the  bank, 
but  in  explanation  of  continuing  to  work  there  he  said:  "  I  was 
not  a  judge  of  banks,  and  supposed  my  foreman  was.  I  relied  on 
him  telling  me  when  that  bank  was  dangerous."  He  admitted  that 
"  the  dirt  fell  off  occasionally,  and  slipped  down."  Plaintiff  was 
working  in  his  usual  position,  when  the  overhanging  bank  gave  way 
and  fell  upon  him,  causing  very  serious  injuries.  At  the  time  of  the 
accident  the  foreman  was,  and  forthirtyor  forty  minutes  previously 
had  been,  absent,  having  gone,  as  was  his  custom,  with  a  load  of 
dirt.  The  evidence  tended  to  prove  that  earth  frequently  fell  of 
its  own  weight,  and  that  the  foreman  had  frequently  warned  plaintiff 
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and  other  men  of  tKe  danger,  and  cautioned  them  to  look  out  for 
them  selves. 

Defendant  insists  that  the  court  should  have  directed  a  verdict 
(or  the  defendant  for  several  reasons.  First,  it  is  said  that  the 
injury  resulted  from  one  of  the  ordinary  perils  of  the  service  plaintiff 
undertook  to  perform,  che  risk  of  which  he  impliedly  assumed  under 
his  coQtract  of  employment.  The  question  then  is,  did  plaintiff 
assume  the  risk  of  injury  from  the  falling  of  the  earth  upon  him? 
Two  well-settled  principles  of  law  bear  upon  this  question.  It  is 
well-established  law  that  the  master  impliedly  agrees  with  his  serv- 
ant, when  he  employs  him  to  perform  any  work  or  service,  to  use 
reasonable  care  to  provide  him  with  suitable  means,  appliances,  and 
instrumentalities  to  do  his  work  as  safely  as  the  necessary  hazards 
of  the  employment  will  permit.  This  duty  includes  that  of  care  to 
provide  as  safe  a  place  to  perform  the  service  as  the  character  of 
the  work  to  be  done  will  permit.  This  rule  has  a  necessary  excep- 
tion in  case  the  place  provided  is  necessarily  made  dangerous  in  per- 
forming the  required  service. 

Previous  to  plaintiff's  employment,  and  up  to  the  time  of  his 
injury,  defendant  had,  by  blasting  or  by  prying  with  crowbars, 
thrown  down  the  top  part  of  ttie  embankment  in  front  of  the  shovel 
and  of  the  men  working  it,  and  by  this  means  prevented  to  a  con- 
siderable extent  the  dangers  from  falling  of  the  earth.  Plaintiff  was 
assigned  to  duty  by  the  foreman  of  defendant,  who  had  charge  of 
the  work,  at  the  base  of  the  embankment  while  being  operated. 
This  was  concededly  a  hazardous  place  in  which  to  work,  but  the 
dangers  were  greatly  reduced  by  the  precautions  for  his  safety  thus 
taken  by  defendant.  It  cannot  be  fairly  said,  in  the  circumstances, 
that  plaintiff  assumed  all  the  risks  of  injury  from  falling  earth.  He 
only  assumed  such  risks  as  were  incident  to  the  work  as  conducted 
by  defendant.  Defendant  impliedly  agreed,  when  he  employed  plain- 
tiff, and  put  bim  at  a  dangerous  place  to  work,  that  he  would  use 
reasonable  care  to  prevent  the  caving  of  the  embankment  upon  him. 
The  circumstances,  in  our  opinion,  do  not  take  this  case  out  of  the 
Sroeral  rule  that  the  master  is  bound  to  use  reasonable  care  to  keep 
the  place  to  be  used  by  the  servant  in  the  prosecution  of  the  work 
assigned  to  him  in  as  safe  a  condition  as  the  nature  and  character 
of  the  work  would  permit.  Whether  defendant  did  its  duty  in  that 
respect  in  this  case  was,  we  think,  a  question  for  the  jury.  The  evi- 
dence tends  to  prove  that  the  bank  was  left  undermined  and  "  bulg- 
ing out "  for  three  or  four  hours  before  the  shovel  was  moved  up  to 
it,  or  at  least  before  the  earth  fell.  Whether  the  dangerous  condition 
vassQchas  could  have  been  seen  by  reasonable  examination  was  a 
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question  also  for  the  jury.  If  its  dangerous  condition  was  known  to 
defendant,  there  was  negligence  in  not  righting  it.  If  the  condition 
was  observable  from  reasonable  Inspection,  there  was  negligence  in 
not  knowing  it,  if,  in  fact,  it  was  unknown. 

On  the  issue  of  contributory  negligence  it  is  insisted  that  the 
instruction,  as  given,  was  improper,  and  did  not  correctly  declare 
the  law,  in  that  it  declares  that  proper  care  only  required  plaintiff 
to  leave  his  work,  and  gel  from  under  the  overhanging  bank,  in  case 
its  "  condition  was  such  as  to  threaten  such  glaring,  apparent  and 
immediate  danger  that  a  person  of  ordinary  care  and  prudence  would 
have  refused  to  have  worked  around  it  under  the  circumstances." 
We  held  in  a  former  part  of  this  opinion  that  the  evidence  did  not 
show,  as  a  matter  of  law,  that  plaintiff  was  guilty  of  such  contribu- 
tory negligence  as  barred  a  recovery.  This  instruction  tells  the 
jury,  in  effect,  as  a  matter  of  law,  that  there  was  no  contributory 
negligence  in  remaining  under  the  bulged  wall,  unless  its  condition 
was  such  as  to  threaten  "  glaring,  apparent  and  immediate  danger." 
No  other  fair  construction  can  be  given  to  the  instruction.  We  do 
not  think  it  declares  the  rule  that  would  govern  a  man  of  ordinary 
prudence  under  the  circumstances  in  this  case.  What  a  reasonably 
prudent  person  would  have  done  is  the  proper  test  of  the  character 
of  the  acts  of  plaintiff.  Plaintiff  knew  the  condition  of  the  bank. 
He  knew  that  earth  would  break  loose  and  fall,  when  undermined. 
He  knew  that  earth  had  previously  fallen  of  its  own  weight,  and  he 
knew  that  defendant  had  been  having  the  top  blasted  or  pried  off, 
so  as  to  prevent  it  from  falling  upon  him.  He  was  not  suddenly, 
without  having  time  to  reflect,  ordered  temporarily  into  a  place  of 
danger.  There  was  no  evidence  that  he  would  have  lost  his  position 
by  declining  to  work  at  that  place  until  the  danger  had  been 
removed.  The  dangerous  condition  was  one  that  could  have  been 
CJrrected  in  a  few  minutes.  These  were  the  circumstances.  If  the 
danger  was  so  apparent  that  a  person  of  ordinary  prudence,  know- 
ing the  condition,  would  not  have  remained  under  the  embankment, 
then  plaintiff  was  guilty  of  contributory  negligence,  and  the  jury 
should  have  been  so  instructed.  There  might  be  cases  where, 
under  an  emergency,  or  where  the  duty  immediately  in  hand  required 
promptness,  and  gave  no  time  for  reflection,  when  such  an  instruc- 
tion might  be  proper.  But  here  the  condition  of  the  bank  had 
remained  unchanged  for  several  hours.  The  work  at  which  plaintiff 
was  engaged  admitted  of  deliberation.  There  is  nothing  in  the  cir- 
cumstances that  justifies  the  instruction.  There  is  no  instruction 
given  at  request  of  defendant  which  in  any  manner  remedies  this 
one.     Instructions  should  be  predicated  on  the  facts  of  the  particular 
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case,  and  this  one  is  erroneous.  It  is  also  prejudicial,  for  it 
virtually  deprives  defendant  of  the  benefit  of  its  plea  of  contribu- 
tory negligence. 

Tiie  foreman  in  charge  of  the  work  was  the  representative  of  the 
defendant,  and  not  a  fellow- servant  of  plaintiff.  If  he  was  negli- 
gent, defendant  was  chargeable  with  the  consequences. 

Judgment  reversed. 

Opinion  by  Macfarlane,  J. 

CONSOLIDATED  TRACTION  COMPANY  v.  BEHR. 

Court  of  Errors  and  Appeals,  New  Jersey,  April,  i8gf. 


ELECTRIC  CAR  COLLIDING  WITH  VEHICLE  — CONTRIBUTORY  NEC- 
LICENCE— INSTRUCTIONS. —The  plaintiff,  a  girl  of  nineteen,  was 
sleeping  at  night  upon  a  bed  made  of  boards  and  blankets  upon  a  market 
wagon  driven  along  a  public  highway  by  her  lathee,  who  walked  by  the 
side  of  his  horse.  While  crossing  the  tracks  of  a  street  railway,  a  nut  came 
oS  one  of  the  axles,  to  seek  which  the  father  left  the  wagon  standing  with 
a  rear  comer  projecting  over  the  rail  of  the  car  track.  An  electric  car  com- 
ing from  the  opposite  direction  struck  this  corner  and  knocked  the  wagon 
some  distance,  throwing  plaintiff  to  the  ground. 

Held,  that  the  question  whether  the  motorman  exercised  reasonable  care 
to  foresee  and  avoid  the  collision  was  properly  left  to  the  jury. 

Htld.  that  the  question  whether  the  plaintiff's  being  asleep  was  per  si  negli- 
gence that  contributed  to  her  injury  was  not  raised  when  no  request  Co  that 
end  was  raade  at  the  trial,  and  no  exception  taken  to  the  submission  of  the 
question  to  the  jury  in  the  charge  of  the  trial  court. 

Held,  that  a  plaintiff  in  error  will  not  be  permitted  to  raisf  in  this  court 
a  point  not  taken  at  the  trial  of  the  cause. 

Held,  that  all  requests  that  sought  to  impute  to  the  plaintiff  the  negligence 
of  her  father  in  the  management  of  his  team  were  properly  refused. 

Held,  that  a  request  to  the  court  to  charge  "  that  the  plaintiff,  in  order 
to  recover,  must  establish  affirmatively  that  she  was  guilty  of  no  negligence 
that  contributed  lo  the  injury,"   was  properly  denied. 

Held,  that  a  request  to  charge  "  that  the  plaintiff  must  take  the  same 
precautions  in  crossing  the  tracks  of  the  street  railway,  before  driving  upon 
the  track,  as  is  required  of  pedestrians,"  was  properly  refused. 

Htld,  that  a  request  to  charge  that  plaintiff  was  guilty  of  contributory 
negligence  if  she  failed  to  look  or  I'stcn  before  driving  on  the  track  of  the 
street  railway  was  rightly  refused. 

Held,  that  while  it  is  error  in  a  trial  judge  lo  refuse  to  charge  what  the 
law  is  upon  the  points  at  issue,  when  so  requested,  he  is  not  required  to 
charge  what  the  law  would  be  upon  an  assumption  that  certain  specified 
facts  constituted  the  whole  case, 
Fbok  a  judgment  of  Circuit  Court,  Essex  County,  in  favor  of 
plaintiff,  defendant  appeals. 


DigiLizedbyGoOgle 


k 


190  American  Negligence  Reports. 

On  the  night  of  September  9,  1895,  at  11  o'clock,  a  man 
named  Behr  left  his  farm  with  two  wagons  loaded  with  marketing. 
The  first  wagon  was  in  charge  of  Bchr's  son  and  two  hired  men,  and 
the  second,  upon  which  rode  the  plaintiff,  a  girl  of  nineteen,  was  in 
charge  of  Behr  himself.  The  teams  in  the  above  order  traversed 
the  public  road  that  leads  from  Elizabeth  to  Newark,  with  Behr 
walking  by  the  side  of  his  wagon,  upon  which  the  plaintiff  was 
asleep  The  bed  upon  which  she  slept  was  made  of  boards  laid  over 
the  baskets  upon  which  were  placed  the  blankets  that  were  taken 
off  the  horse.  This  was  done  that  she  might  be  rested  when  the 
market  was  reached.  Defendant  used  the  highway  upon  which  its 
track  was  laid.  At  a  certain  point  described  as  near  Trowbridge's 
Hotel,  Behr  was  apprised  by  the  "  knocking  of  a  wheel  "  that  a  nut 
had  come  off  an  axle.  He  first  called  to  his  son  to  stop  and  then 
went  back  to  find  it.  As  Behr's  wagon  stood,  the  hind  part  of  it 
was  over  the  car  track.  Having  found  the  nut,  he  was  returning  to 
his  wagon  when  a  car  coming  from  the  opposite  direction  to  that  the 
teams  were  headed,  escaped  the  first  but  hit  the  second  wagon  and 
knocked  it  three  or  four  feet  off  the  track.  The  plaintiff  was 
thrown  to  the  ground  and  injured.     The  jury  gave  her  a  verdict. 

Joseph  Coult,  for  plaintiff  in  error. 

Samuel  Kahsch,  for  defendant  in  error. 

Garrison,  J.  (after  stating  the  facts). — The  question  of  con- 
tributory negligence  was  submitted  to  the  jury  by  the  trial  court  in  , 
these  words:  "The  only  question  is,  does  the  evidence  satisfy 
you  that  the  plaintiff  was  herself  negligent?  The  evidence  is  that 
the  plaintiff,  shortly  after  leaving  her  house,  made  use  of  a  bed  — 
to  use  that  term  —  which  had  been  provided  for  her  on  top  of  this 
wagon,  and  there  remained  sleeping  until  the  happening  of  the 
accident.  Any  act  aside  from  that  showing  negligence  on  the  part 
of  the  plaintiff  I  cannot  recall.  Was  that  a  negligent  act  ?  The 
father  had  charge  of  the  horse;  was  walking,  driving  the  animal. 
Is  there  any  evidence  of  negligence  in  that  fact  ?  If  there  is;  if  you 
find  that  the  fact  that  plaintiff  went  to  sleep  upon  a  wagon  being 
driven  along  the  public  highway,  with  her  father  walking  on  the 
ground,  having  charge  of  the  animals,  and  her  brother  and  another 
man  being  immediately  in  advance ;  if  the  evidence  satisfies  you  that 
that  was  negligence  on  the  part  of  the  plaintiff  ^  then  undoubtedly, 
it  was  an  act  contributing  to  the  happening  of  this  injury,  and  the 
plaintiff  would  not  be  entitled  to  your  verdict.  But  unless  you  are 
so  satisfied,  under  ail  the  circumstances  of  the  case,  thete  would  be 
nothing  in  that  to  disqualify  the  plaintiff  from  recovery." 

No  exception  to  the  charge  was  taken;  nor  was  the  trial  court  at 
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any  time  asked  to  make  any  ruling  with  respect  to  the  negligence  of 
the  plaintiff  in  going  to  sleep.  In  fact,  the  case  is  barren  of  any 
mention  whatsoever  of  the  circumstance  that  the  plaintiff  was 
asleep,  excepting  as  it  appears  in  tbe  language  of  the  charge  above 
given,  where  it  was  permitted  to  go  unchallenged  to  the  jury. 

It  is  now  argued  that  the  plaintiff  should  have  b<%n  nonsuited 
because  she  was  asleep,  or  that  a  verdict  upon  that  ground  should 
have  been  directed  for  the  defendant. 

That  a  plaintiff  in  error  will  not  be  permitted  to  raise  in  this  court 
a  point  not  taken  at  the  trial  is  too  well  established  to  warrant  an 
extended  citation  of  authorities.  Meader  v.  Cornell,  58  N.  J.  Law, 
375. 33  Atl.  Rep.  960;  Potts  r.  Evans,  58  N.  J.  Law,  384, 34  Atl.  Rep.  4. 

The  course  pursued  at  the  trial  makes  it  quite  clear  that  early  in 
the  case  the  defense  was  placed  upon  the  ground  of  the  imputability 
to  the  plaintiff  of  the  negligence  of  her  father,  and  later  was  rested 
Dpon  the  contention  that  the  plaintiff  was,  in  legal  contemplation, 
the  driver  of  the  vehicle.  Thus,  the  motion  to  nonsuit,  apai^  from 
the  claim  that  the  defendant  was  not  negligent,  was  put  solely 
npon  the  ground  that  the  father's  conduct  contributed  to  the  colli- 
sion, while  at  the  close  of  the  testimony  no  ground  at  all  was 
assigned  for  the  direction  of  a  verdict. 

Twenty-five  requests  to  charge  were  handed  to  the  court,  but  in 
none  of  them  is  the  remotest  reference  made  to  the  fact  thit  the 
plaintiff  was  asleep.  In  fine,  the  matter  was  never  alluded  to  during 
the  entire  trial. 

The  court  was  asked  to  charge  that  if  the  plaintiff  was  negligent 
and  drove  out  from  behind  a  wagon  directly  upon  the  track  of  an 
approaching  car,  and  so  close  to  it  as  to  make  a  collision  imminent, 
she  could  not  recover;  also,  that  if  she  drove  upon  the  tracks  of  the 
defendant,  and  attempted  to  drive  across  the  tracks  directly  in  front 
of  an  approaching  car,  she  was  guilty  of  contributory  negligence; 
also,  that  if  the  plaintiff,  in  driving  upon  the  track  where  the  collision 
occurred,  did  not  first  glance  in  the  direction  from  which  she  might 
expect  a  car,  she  cannot  recover;  also,  that  she  must  affirmatively 
establish  that  she  was  guilty  of  no  negligence  that  contributed  to 
the  injury. 

These  requests  were  all  properly  denied  —  First,  because  they 
rested  upon  the  false  assumption  that  the  plaintiff  was  the  driver; 
and,  second,  because  the  trial  judge  was  not  required  to  charge 
what  the  law  would  be  if  certain  isolated  facts  constituted  the  entire 
case.     Fath  v.  Thompson,  58  N.  J,  Law,  180,  33  Atl.  Rep.  391. 

Upon  the  points  at  issue  the  charge  was  direct,  and  not  excepted 
lo  by  the  defendant 
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A  further  request  to  charge  was  in  these  words : 

**  The  court  is  further  requested  to  charge  that  the  plaintiff  must 
take  the  same  precaution  in  crossing  the  tracks  of  the  street  railway 
before  driving  upon  the  track  as  is  required  of  pedestrians." 

The  doctrine  embodied  in  this  request  is  clearly  erroneous;  for  a 
vehicle  that  is  crossing  the  tracks  of  a  street  railway  in  front  of  an 
approaching  car  has  a  temporary  right  of  way  that  alters,  for  the 
time  being,  the  relative  duties  of  the  two  users  of  the  highway,  and 
gives  rise  to  rules  of  conduct  differing  from  those  that  exist  between 
a  pedestrian  and  an  approaching  car. 

The  remaining  request  is  as  follows: 

"The  court  is  further  requested  to  charge  that  if  the  plaintiff 
failed  to  look  or  listen  before  attempting  to  cross  or  drive  upon  the 
track  of  the  street  railway,  and  if  she  had  taken  that  precaution  she 
would  have  prevented  the  collision,  the  plaintiff  is  guilty  of  con- 
tributory negligence,  and  cannot  recover," 

Inasmuch  as  the  plaintiff  neither  attempted  to  cross  nor  to  drive 
upon  the  track  at  alt  —  since  she  was  not  the  driver,  and  was  not  even 
seated  beside  him  —  this  request  does  not  appear  to  have  any  perti- 
nence to  the  case.  If  pertinent,  the  instruction  was  clearly  errone- 
ous, for  the  reason  that  one  who  is  being  carried  as  the  plaintiff  was 
is  not  charged,  irrespective  of  circumstances,  with  the  absolute  duty 
to  look  and  listen.  Whether  this  plaintiff  was  negligent  in  not  look- 
ing and  listening,  under  the  circumstances  of  the  case,  was  left  to 
the  jury. 

Finding  no  error  in  the  conduct  of  the  trial  judge,  the  judgment 
of  the  Circuit  Court  is  affirmed. 


CONSOLIDATED    TRACTION    COMPANY    V. 
HAIGHT. 

Court  of  Errors  and  Appeals,  New  'Jersey,  Marck,  iSpj. 


CHARGE.  —  A  trial  judge,  although  requested  by  counsel,  is  not  required  to 
charge  abstract  legal  principles  not  applicable  to  the  facts  appearing  in 

CAR  APPROACHING  VEHICLE  ON  TRACK  — COLLISION. —  In  the  case 
of  a  trolley  car  overtaking  another  vehicle  directly  in  a  line  with  its  pro- 
gress, and  a  possible  obstacle  in  its  way.  a  proper  regard  for  the  rights  of 
others  requires  that  the  car  be  reduced  to  such  control  that  it  may  be 
brought  to  a  standstill,  if  necessary,  before  reaching    the    obstructing 
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WARNING  OF  APPROACHING  CAR.  —  Such  timely  warning  of  the  approach 
of  a  trolley  car  must  be  given  as  will  enable  others  to  avoid  any  danger 

CONTRIBUTORY  NEGLIGENCE,  —  It  is  the  duty  of  others  not  to  obstruct 
[he  track,  but  a  violation  of  such  duty  does  not  necessarily  constitute  such 
contributory  negligence  as  will  relieve  the  trolley  company  from  responsi- 
bility for  an  accident  nblcb  might  have  been  avoided  by  the  exercise  of 

"  STOP,  LOOK  AND  LISTEN."  —  It  is  not  under  all  circumstances  negligence 
ftr  If  not  to  look  and  listen  before  crossing  a  trolley  track. 
(SylUbus  by  the  court.) 

From  judgment  of  Supreme  Court  in  favor  of  plaintiff,  defendant 
brings  error. 

Depue  &  Parker,  for  plaintiff  in  error. 

Samuel  Kalisch,  for  defendant  in  error. 

Dayton,  J. —  September  8,  1894,  an  electric  car  of  the  Con- 
solidated  Traction  Company,  going  along  Henderson  street,  in 
Jersey  City,  collided  with  the  rear  part  of  a  truck  moving  ahead  of 
it.  The  collision  threw  down  Albert  Haight,  who  was  riding  on 
the  truck,  causing  him  damages  for  which  suit  was  brought  against 
the  company  in  the  Essex  circuit.  The  assignment  of  errors  in  the 
trial,  to  which  the  attention  of  this  court  is  directed,  embraces  that 
of  a  refusal  to  nonsuit,  and  a  large  number  of  objections  to  the 
charge  of  the  presiding  judge.  It  is  clear  that  the  court  below  did 
not  err  in  refusing  a  nonsuit.  There  was  conflicting  testimony  as 
to  negligence,  in  the  occurrence,  both  of  the  defendant  and  the 
plaintiff,  which  evidence  it  was  exclusively  the  province  of  the  jury 
to  consider  and  determine  upon.  The  only  question  remaining  to 
be  decided  by  this  court  is,  whether  the  judge,  at  the  trial,  correctly 
stated  to  the  jury  the  law,  or  refused,  upon  request  of  counsel,  to 
state  all  the  law  applicable  to  the  case. 

.\  judge  is  not  required  to  charge  every  abstract  legal  principle 
which  may  be  suggested  by  counsel,  unless  applicable  to  the  facts 
appearing  in  evidence.  Nor  is  a  judge  required  to  adopt  the  form 
or  the  words,  or  the  collocation  of  phrases,  in  which  a  request  to 
charge  is  framed ;  and  on  a  request  embracing  several  distinct  legal 
propositions,  if  any  one  of  the  set  be  improper,  a  general  exception 
to  the  refusal  to  charge  will  be  unavailable.  Gardner  v.  State,  55 
\.  J.  Law,  17,  z6  Atl.  Rep.  30;  Traction  Co.  v.  Chenowith  (N.  J. 
Err.  &  App.,  Nov.  16,  1896)  35  Atl.  Rep.  1067. 

Carefully  examining  each  one  of  the  twenty  assignments  of  error 
alleged  to  have  occurred  in  the  charge  of  the  judge,  we  are  unable 
to  find  any  one  of  them  sufficiently  supported.  The  charge,  consid- 
ered as  a  whole,  and  not  by  mere  excerpts  separated  from  their 
Vol.  11  —  13 
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surroundings,    stated   the  law  applicable   to   the  facts   clearly  and 
comprehensively. 

The  errors  upon  which  counsel  for  the  defendant  seem  chiefly  to 
rely  are,  first,  that  stated  in  the  twenty-second  assignment,  which 
objected  to  the  charge  of  the  judge  that  if  the  truck  was  visible 
upon  the  track  from  a  distance  of  five  or  six  hundred  feet, .being 
subjected  to  the  risk  of  danger,  it  was  the  duty  of  the  motorman  to 
use  all  means  in  his  power  to  bring  the  car  to  a  standstill.  But  this 
statement  must  be  considered  in  connection  with  the  subsequent 
,  application  of  the  law,  that,  "  if  it  appears  as  the  result  of  the  evi- 
dence in  this  case  that,  immediately  upon  discovering  the  wagon  or 
truck  of  the  plaintiff  approaching  the  tracks,  the  motorman  in  charge 
of  this  car  did  apply  his  brakes,  and  did  make  every  effort  to  prevent 
a  collision,  then  the  company  is  without  fault."  There  was  nothing 
in  the  above  statements  to  mislead  the  minds  of  the  jury.  It  was 
simply  that  at  whatever  distance  from  the  truck,  whether  six  hun- 
dred or  sixty  feet,  if  the  truck  was  visibly  subjected  to  risk  of  injury 
by  further  advance,  it  was  the  duty  of  the  motorman  to  make  every 
effort  to  stop  his  car.  Many  elements  must  be  considered  to  deter- 
mine the  risk,  as,  for  instance,  the  speed  of  the  car,  the  condition  of 
the  tracks,  the  efficiency  of  the  brakes,  or  the  reverse,  upon  the  car. 
It  would  be  a  strained  construction  of  such  a  phrase  to  understand 
that  whenever,  and  under  any  circumstances,  a  car  approached 
within  six  hundred  feet  of  a  wagon  on  the  track,  it  must  immedi- 
ately come  to  a  standstill.  By  the  language  used  the  jury  were  sub- 
stantially instructed  that  the  true  rule  in  regard  to  trolley  cars,  as  in 
regard  to  all  other  vehicles,  should  be  applied;  that  when  overtaking 
another  vehicle  directly  in  the  line  of  their  progress,  and  a  possible 
obstacle  in  their  way,  a  proper  regard  for  the  rights  of  others 
requires  that  the  car  be  reduced  to  such  control  that  it  may  be 
immediately  brought  to  a  standstill,  if  necessary.  In  the  case  of 
Hicks  V.  Railroad  Co.,  124  Mo.  115,  27  S.  W.  Rep.  S4».  cited  by 
defendant's  counsel  as  deciding  the  above  rule  to  be  too  broad,  the 
car  was  slowly  and  carefully  following  behind  a  buggy  upon  the 
track;  and  the  court  said  there  was  no  danger  of  collision  in  moving 
the  train  slowly  and  cautiously,  and  not  negligently  near  to  the 
buggy.  In  the  case  before  us  the  car  rushed  along  without  dimin- 
ished speed,  so  far  as  the  evidence  shows,  until  within  a  few  feet  of 
the  track,  and  did  not  approach  it  slowly  and  cautiously,  with  a  view 
to  avoiding  a  possible  collision,  as  was  its  duty  in  the  exercise  of 
reasonable  care.  The  rights  of  a  street  railway  company  in  a  public 
highway,  and  its  obligations,  modified  by  its  limitations  to  the  use 
of  a  fixed  line  of  track,  are  the  same  as  those  of  the  driver  of  any 
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other  vehicle ;  and  both  of  them,  in  approaching  near  to,  or  attempt- 
ing to  pass,  the  other,  directly  in  its  path,  are  required,  in  the  exer- 
cise of  reasonable  care,  to  keep  themselves,  so  far  as  consistent  with 
a  legitimate  use  of  the  street,  under  such  control  as  will  enable 
them,  without  wilful  negligence  on  the  part  of  others,  to  avoid  col- 
lision and  damage. 

Another  of  the  numerous  assignments  of  error  claimed  that  the 
trial  judge  was  in  error  when  charging  the  jury  that  "  it  was  the 
duty  of  the  defendant  corporation  to  give  timely  warning  —  timely 
signals  indicating  the  approach  of  its  cars  —  so  that  the  persons  who 
were  using  that  portion  of  the  highway  covered  by  the  tracks  might 
have  timely  warning  to  enable  them  to  avoid  danger  from  the 
approaching  cars."  This  statement  of  the  law  is  in  accord  with  the 
nile  laid  down  in  the  case  of  Traction  Co.  v.  Chenowith  (decided  by 
this  court  in  its  term  of  June  last).  It  is  the  only  rule  consistent 
with  the  general  principle  to  be  applied  to  all  vehicles  traveling  upon 
the  public  highway.  The  street  trolley  has  no  special  right  of  way 
accorded  to  it  by  law,  and  the  duty  imposed  upon  other  vehicles  is 
equally  imposed  upon  it.  No  vehicle  can,  without  reasonable  notice 
of  its  approach  (what  is  reasonable  notice  is  a  question  for  the  jury), 
violently  run  into,  or  force  from  its  way  another,  having  a  legitimate 
right  upon  the  street,  without  becoming  responsible  for  any  damage 
which  may  result.  In  this  connection  the  additional  assignment  of 
error  may  be  considered,  namely,  that  the  judge  refused  that,  if  the 
motorman  gave  timely  notice,  he  had  a  right  to  assume  that  the 
driver  of  the  truck  would  turn  out  in  time,  and  it  was  only  when  it 
became  apparent  to  him  the  latter  did  not  intend  to  do  so  that  it 
became  his  duty  to  check  the  speed  of  the  car.  To  maintain  such  a 
doctrine  would  be  to  hold  that,  if  audible  and  sufficient  notice  was 
given  by  a  car,  it  rested  solely  in  the  discretion  of  the  motorman  to 
determine  when  he  should  begin  to  exercise  care  to  avoid  a  colli- 
sion; and  the  whole  question  would  be  taken  out  of  the  domain 
of  issues  to  be  decided  by  the  jury,  as  to  whether  or  not  reasonable 
care  had  been  exercised,  which  is  the  true  rule  of  law  and  test  of 
responsibility. 

The  alleged  error  in  refusing  to  charge  that  it  was  the  duty  of  the 
driver  to  look  behind  from  time  to  time,  as  well  as  to  listen,  so  that 
if  the  car  is  near  he  may  turn  off  and  allow  it  to  pass  without  undue 
slackening  of  ordinary  speed,  involves  the  assumption  of  many 
premises  and  circumstances,  the  non-existence  of  which  would  make 
the  application  of  such  a  rule  illegal  and  inequitable.  In  the  case  of 
Traction  Co.  v.  Scott  (N.  J.  Err.  &  App.,  June  15,  189C),  34  All. 
Rep.  1094,  it  was  held  that  the  rule  requiring  one  to  look  and  listen 
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before  crossing  a  steam  railway,  in  order  to  be  ia  the  exercise  of 
ordinary  care,  does  not  apply  with  equal  force  to  one  crossing  the 
track  of  a  street  railway  in  a  city  street,  where  the  company  and  the 
public  stand  upon  an  equal  footing  in  the  use  of  the  highway,  and 
that  failure  to  do  so  was  not  necessarily,  under  all  circumstances, 
negligence  per  se. 

The  second,  third,  fourth,  fifth,  sixth,  eighteenth,  and  nineteenth 
assignments  are  based  upon  the  refusal  of  the  trial  judge  to  charge 
the  jury  as  requested  upon  the  duty  of  the  plaintiff  below  to  yield 
the  right  of  way  to  the  defendant.  It  had  already  been  decided  in 
this  court,  in  the  case  of  Railway  Co.  v.  Preston,  35  Atl.  1119,  that 
it  is  the  duty  of  the  driver  of  other  vehicles  not  to  obstruct  the 
tracks  of  the  trolley  company,  but  at  the  same  time  it  was  held  that 
neglect  to  fulfill  this  duty  did  not  necessarily  relieve  the  company 
from  responsibility  for  injury  caused  by  want  of  care  on  their  part. 
The  offending  driver  may  be  punished  by  action  at  law,  and  the 
obstruction  removed  by  police  interference ;  but  the  illegal  act  of  the 
injured  party  does  not  always  absolve  the  company  from  its  duty  so 
to  act  as,  if  possible,  to  avoid  collision  and  harm  to  others.  The 
trial  judge  covered  the  points  contained  in  the  several  requests  upon 
which  the  above  assignments  of  error  are  based  by  instructing  the 
jury  that  othervehicles  are  subject  to  a  duty  "  to  yield  to  the  rights 
of  the  company  in  the  use  of  their  tracks,  when  they  have  occasion 
to  use  them,  and  under  a  duty  to  make  no  unnecessary  obstruction 
to  the  passage  of  the  cars  of  the  company."  The  charge  of  the  trial 
judge  stated  the  law  correctly  and  sufficiently,  and  the  judgment 
under  review  should  be  affirmed. 


CONSOLIDATED  TRACTION  COMPANY  V.  THAL- 
HEIMER  ET  ux 

Court  of  Errors  and  Appeals,  New  fersey,  March,  18^. 


ALIGHTING  FROM  STREETCAR  — i^^i//*  5-4  LOQUITUR.  —  T^tootMt- 
rence  of  a  "  lurch  "  or  "jerk  "  of  a  street  car,  of  euScienl  violence  to  throw 
off  the  car  a  passenger  who  had  nolilieil  the  conductor  of  her  desire  to  get 
off  at  Fifth  street,  and  who,  after  the  conductor  called  out  "  Fifth  street." 
had  arisen,  and  gone  to  the  rear  door,  in  preparation  for  alighting,  justifies 
an  inference  of  some  breach  of  the  duty  owed  to  her  by  the  carrier,  and 
falls  within  the  maxim  "  Rti  ipsa  loquitur." 

CONTRIBUTORY  NEGLIGENCE  — ARISING  BEFORE  CAR  STOPS. —A 
passenger  on  a  street  car  who.  on  twing  notified  that  the  car  is  approaching 
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the  point  wh«re  he  desires  to  leave  it,  gets  up,  and  goes  lo  tile  door  of  the 
car  while  it  is  in   motion  for  the  purpose  of  being  ready  to  alight,  is  not 
necessarily   guilty  of  negligence.     Such    condtict  is  not  ftr  st  negligent. 
Whether  it  is  so  or  not  is  for  the  jury  to  find  under  the  circumstances  (i). 
(Syllabus  by  the  court.) 

Frou  a  judgment  of  Circuit  Court,  Essex  County,  in  favor  of 
plaintiffs,  defendant  brings  error. 

Joseph  Coult,  for  plaintiff  in  error. 

Samuel  Kalisch,  for  defendants  in  error. 

Hagib,  J. —  The  judgment  in  this  case  was  recovered  by  Albert 
Tbalheiraer  and  his  wife  against  the  Consolidated  Traction  Com- 
pany, for  damages  sustained  by  each  of  them  from  an  injury  to  Mrs. 
Thalheimer,  for  which  the  jury  found  the  traction  company  to  be 
liable.  The  questions  raised  by  the  assignments  of  error  can  all  be 
considered  under  the  assignment  which  challenges  the  correctness  of 
tbe  refusal  of  the  trial  judge  to  nonsuit  the  plaintiffs  below.  When 
the  motion  to  nonsuit  was  made,  the  only  evidence  of  the  liability 
of  the  traction  company  was  that  given  by  Mrs.  Thalheimer.  If 
believed,  the  evidence  established  the  following  facts:  That. Mrs. 
Tbalheiraer  was  a  passenger  in  a  street  car  operated  by  the  traction 
company,  and  running  upon  Orange  street,  in  the  city  of  Newark; 
that  she  notified  the  conductor  of  the  car  that  she  desired  to  alight 
therefrom  at  Fifth  street  (which  crossed  Orange  street);  that,  when 
the  car  approached  Fifth  street,  the  conductor  called  out  the  name 
of  that  street ;  that  she  got  up  from  her  seat  while  the  car  was  still 
in  motion,  and  walked  to  the  rear  door  of  the  car,  which  was  open, 
and  when  she  arrived  at  the  door,  and  was  just  coming  out  of  it,  she 
'as  thrown  into  the  street  by  a  movement  of  the  car,  which  she 
calleda  "lurch"  or  a  "jerk,"  and  described  as  of  sufficient  force 
to"  throw  her  right  off."  The  fall  produced  serious  injury.  The 
motion  to  nonsuit  was  put  upon  two  grounds:  i,  That  the  evidence 
(ailed  to  show  any  breach  of  the  duty  which  the  traction  company 
owed  to  its  passenger,  Mrs.  Thalheimer,  and  3,  that,  if  such  breach 
ofduty  could  be  inferred,  the  evidence  disclosed  that  she  had  con- 
tribnted  to  her  injury  by  her  own  negligence. 

After  the  motion  was  denied,  the  traction  company  gave  evidence 
wliich,  if  believed,  showed  that  Mrs.  Thalheimer  fell  upon  the  street 
after  she  had  safely  alighted  from  the  car,  and  which  might  justify 
tbe  inference  that  her  fall  was  due  to  the  inequalities  of  the  surface 

1.  Forcases  relating  to  injuries  sus-      Am.  Neg.  Cas.     For  actions  in  other 
■lined  while  alighting  froni  or  board-      States,  see  Am.  Neg.  Cas.,  vols.  3-6. 
in(  cars,  etc,   in   New  Jersey,   see   5 
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of  the  street,  which  was  paved  with  cobblestones.  Upon  an  appli- 
cation for  a  new  trial,  a  serious  question  would  be  presented  as  to 
the  weight  of  this  conflicting  testimony;  but  upon  error  the  weight 
of  testimony  cannot  be  considered.  Our  review  is  limited  to  the 
consideration  of  the  question  whether  Mrs.  Thalheimer's  evidence, 
if  credence  were  given  to  it,  was  sufficient  to  establish  the  UabiUty 
of  the  traction  company  to  answer  for  her  injury. 

The  contention  that  the  evidence  in  question  was  insufHcient  to 
show  a  breach  of  the  duty  whicli  the  traction  company,  as  a  carrier 
of  passengers,  owed  to  Mrs.  Thalheimer,  cannot,  in  my  judgment, 
prevail.  That  duty  has  been  described  in  this  court  as  calling  for  a 
high  degree  of  care.  Railway  Co.  v.  Low,  50  N.  J.  Law,  438,  14 
Atl.  Rep.  883.  As  street  cars  run  upon  rails  fixed  and  leveled  in  the 
highway,  and  not  permitting  lateral  motion,  and  are  provided  with 
brakes  which,  when  applied  quickly,  or  when,  after  being  applied, 
are  released  quickly,  before  the  momentum  of  the  car  has  been  over- 
come, produce  known  mechanical  effects  upon  persons  on  the  car, 
the  occurrence  of  a  lurch  or  jerk  of  the  violence  described  fairly 
justifies  an  inference  that  either  the  tracks  were  improperly  laid,  or 
were  out  of  order,  or  the  brakes  were  improperly  handled.  At  all 
events,  the  fact  that  such  a  lurch  or  jerk  occurred  as  would  have 
been  unlikely  to  occur  if  proper  care  had  been  exercised,  brings  the 
case  within  the  maxim,  "  res  ipsa  loquitur,"  as  expounded  in  the 
court  of  errors  in  Bahr  v.  Lombard,  53  N.  J.  Law,  t^^,  21  Atl.  Rep. 
190,  and  23  Atl.  167,  and  in  this  court  in  Electric  Co.  v.  Sweet,  57 
N.  J.  Law,  224,  30  Atl.  Rep.  553.  The  case  last  cited  was  reversed 
by  the  court  of  errors  {31  Atl.  Rep.  721),  but  the  opinion  on  this 
subject  was  not  there  questioned. 

The  contention  that  the  evidence  showed  that  Mrs.  Thalheimer 
was  guilty  of  contributory  negligence  is  no  better  founded.  When 
notified  that  the  car  was  near  the  place  where  she  wished  to  get  out, 
she  arose  and  went  to  the  door  of  the  car,  as  thousands  of  passen- 
gers in  such  cars  daily  and  hourly  do.  Her  movement  was  made  in 
preparation  for  speedily  leaving  the  car.  Such  conduct  is  not  negli- 
gent/^r  se.  Nichols  V.  Railroad  Co.,  38  N.  Y.  131  (1);  Wylde  w. 
Railroad  Co.,  53  N.  Y.  156  {2).  It  may  be  questioned  whether  the 
evidence  of  her  movement  would  justify  an  inference  of  negligence, 
but,  at  the  most,  it  was  a  question  for  the  jury  whether,  in  preparing, 
to  leave  the  car,  Mrs.  Thalheimer  was  acting  without  proper  care. 

I.  Nichols  V.  Sixth  Ave.  R.  Co..  38  2.  Wylde  v.  Northern  R.  R.  Co.,  53 
N.  Y.  131,  is  reported  in  5  Am.  Neg.  N.  V.  156.  is  reported  In  s  Am.  Neg. 
Cas.  109.  Cas.  189. 
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No  error  being  discovered  in  the  conduct  of  the  case  in  the  trial 
court,  the  judgment  should  be  affirmed. 

McGiLL,    Ch.,   and   Guumere,   Van   Syckzl  and   Nixon,   JJ., 
dissent. 


O'REILLY  V.   LONG   ISLAND   RAILROAD 
COMPANY. 

Supreme  Court,  New  York,  Appellate  Division,  Second  Department, 
March ^  iSgj. 


STEPPING  ON  GRAVEL  ON  SIDEWALK.  —  The  fact  that  gravel  fell  on  a 
sidewalk  from  a  roof  thai  was  being  repaired,  and  that  the  plaintiff  was 
injured  by  stepping  on  the  gravel  will  not  make  the  owner  of  the  building 
liable  because  of  a  failure  to  clear  the  walk  every  hour, 

CARRIER  —  SIDEWALKS  —  LIABILITY.  —  The  liability  of  the  defendant,  a 
common  carrier,  was  as  to  its  sidewalks  the  same  as  that  of  a  city  —  the 
duly  of  exercising  reasonable  care. 

Appeal  from  judgment,  Trial  Term,  Supreme  Court,  New  York 
County,  in  favor  of  plaintiff,  entered  on  verdict  for  $5,000.  Appeal 
transferred  from  First  Department. 

William  C.  Beecker,  for  appellant. 

Edgar  J.  Nathan,  for  respondent. 

Per  Curiam. —  This  action  is  to  recover  damages  for  injuries 
received  by  the  plaintiff  by  slipping  on  the  sidewalk  running  in  front 
«f  the  defendant's  ferry-house  in  Long  Island  City.  The  claim  of 
the  plaintiff  is  that  she  slipped  by  stepping  on  some  small  pebbles 
which  were  on  the  walk.  It  appears  that  the  defendant  had  recently 
put  on  the  ferry-house  a  gravel  roof,  and  at  the  time  of  the  injury 
to  the  plaintiff  wasaltering  or  repairing  some  dormer  windows.  The 
evidence  would  justify  the  inference  that  these  pebbles  or  gravel  and 
shavings  fell  on  the  walk  from  the  defendant's  roof.  On  a  previous 
trial  the  plaintiff  recovered  a  judgment.  This  judgment  was  reversed 
by  the  appellate  division  of  the  First  department,  and  the  case  ij 
reported  in  4  App.  Div.  139,  38  N.  Y.  Supp.  779.  It  was  there  held 
as  a  ground  of  reversal  that  the  plaintiff's  evidence  was  defective  in 
failing  to  show  the  length  of  time  that  the  gravel  had  remained  on 
the  sidewalk.  On  this  trial  it  was  proved  that  some  gravel  and 
shavings  had  been  on  the  sidewalk  at  least  fifty  minutes  before  the 
accident  to  the  plaintiff.  We  think  this  proof  did  not  take  the  case 
out  of  the  rule  laid  down  in  the  former  decision.     The  plaintiff 
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gives  no  definite  idea  of  the  quantity  of  gravel  or  shavings  that  was 
on  the  sidewalk.  Her  witness  Green  testified:  "  There  was  gravel  on 
the  sidewalk.  It  was  from  the  size  of  a  small  marble  down;  and 
the  amount  —  there  wasn't  much  of  it;  not  considerable.  There  was 
similar  gravel  on  the  roof.  Q.  Was  there  anything  else  on  the  side- 
walk? A.  No,  sir;  little  chips,  little  straggling  chips."  It  is  thus 
apparent  that  there  was  not  enough  gravel  or  shavings  to  constitute 
any  substantial  obstruction  on  the  sidewalk.  Of  course,  there  was  a 
possibility  of  the  traveler  slipping  by  stepping  on  the  gravel,  in  the 
same  manner  that  she  might  have  slipped  on  a  marble  or  button  or 
any  trifling  object  that  might  be  dropped  on  the  sidewalk.  We 
doubt  very  much  whether  the  probability  of  danger  from  this  cause 
was  sufficiently  great  to  charge  the  defendant  with  negligence  in 
having  failed  to  remove  the  gravel.  In  Beltz  v.  City  of  Yonkers, 
148  N.  Y.  67,  42  N.  E.  Rep.  401,  the  sidewalk  was  defective  in  this: 
the  edge  of  a  flag,  where  it  abutted  another  course,  was  broken  off, 
and  the  broken  parts  removed,  leaving  a  depression  about  two  feet 
long,  seven  inches  wide,  and  two  and  one-half  inches  deep.  In  this 
depression  the  plaintiff  caught  her  foot,  and,  as  the  result,  fell,  and 
was  injured.  It  was  not  denied  that  this  was  a  defect  in  the  flag- 
ging, nor  was  there  any  question  of  the  defendant's  knowledge  of 
the  defect,  for  it  had  existed  for  years.  But  it  was  held  that  the 
defect  was  not  of  such  a  character  thata  reasonable  person  should 
anticipate  danger  to  travelers,  and,  therefore,  that  the  defendant  was 
not  liable  in  failing  to  repair  it.  The  liability  of  the  defendant, 
though  a  common  carrier,  was,  as  to  its  sidewalks,  simply  the  same 
as  that  of  a  municipality —  the  duty  of  exercising  reasonable  care. 
Lafflini'.  Railroad  Co.,  106  N.  Y.  136,  liN.  E.  Rep.  599.  (i)  It  would 
seem  that  danger  was  much  less  likely  to  be  anticipated  from  the 
presence  of  a  little  gravel  on  the  sidewalk  than  from  the  defect  in 
the  flagging;  but,  even  if  it  be  conceded  that  the  gravel  should  not 
have  been  suffered  to  remain  on  the  sidewalk  indefinitely,  we  think 
it  was  plainly  too  little  dangerous  to  require  the  defendant  to  clean 
it  off  every  hour. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  granted;  costs  to  abide  the  event. 

9  reported  in  5  Am.  Neg. 
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MILLER  V.  THOMAS  et  al. 

e  Court,  New  York,  Appellate  Division,  Second  Department, 
March,  iSgj. 


MASTER  AND  SERVANT— FELLOW  SERVANTS  — R[SK  OF  EMPLOY- 
MENT. — A  Korkman  Injured  white  at  work  shoveling  al  a  large  pile  o/ 
froien  coal  by  Ihe  fall  of  a  projection  of  about  three  feet  of  thefroien  crust. 
assumed  the  rist  of  the  emplojrmenc  and  ihe  consequences  of  the  negligence 
of  his  co-employees,  and  the  foreman  who  directed  the  work  was  such. 

Appeal  from  judgment,  Supreme  Court,  Trial  Term,  Rockland 
County,  in  favor  of  plaintiff. 

Henry  Bacon,  for  appellants. 

J.  Du  Pratt  White,  for  respondent. 

Bkadlev,  J. —  The  purpose  of  the  action  was  to  recover  damages 
resulting  to  the  plaintiff  from  a  personal  injury  alleged  to  have  been 
ocasioned  by  the  negligence  of  the  defendants.  The  accident 
occurred  on  February  i8,  1895,  on  the  long  pier  on  the  Hudson 
river  at  Piermont,  on  which  at  some  prior  time  a  large  quantity  of 
coal  had  been  deposited  for  shipment.  This  pile  of  coal  was  several 
hundred  feet  in  length,  about  fifty  feet  in  width  at  the  bottom,  and 
in  height  about  twelve  feet.  It  had  been  exposed  to  rain  and  snow, 
and  the  surface  had  been  frozen.  At  the  time  in  question,  the 
plaintiff  and  other  employes  had  for  several  days  been  at  work 
there,  shoveling  coal  from  the  pile  into  cars  to  be  taken  away.  The 
work  was  commenced  on  the  north  side  of  the  pile,  and  picks  were 
used  to  get  through  the  frozen  crust,  and,  to  some  extent,  to  loosen 
the  coal  for  the  shovel.  It  having  been  so  taken  out  at  this  place  in 
the  pile  as  to  leave  a  projection  of  Pbout  three  feet  of  frozen  coal 
above  where  the  plaintiff  was  at  work  with  his  pick,  this  suddenly 
broke  away,  and  a  portion  of  it  fell  on  and  severely  injured  the 
plaintiff.  The  main  question  is  whether  his  injury  was  attributable 
to  the  negligence  of  the  defendants.  They,  at  the  time,  had  the 
control  and  management  of  the  property  and  business  of  the  rail- 
road company.  The  plaintiff  was  in  their  service.  They  were 
required  to  use  reasonable  care  in  providing  suitable  and  safe  places 
for  their  employees  to  do  the  work  which  they  were  called  upon  to 
perform.  The  employees,  however,  assumed  the  ordinary  hazards 
incident  to  the  service,  in  which  were  included  such  as  were  obvious, 
and  the  consequences  of  the  negligence  of  their  co-employees.  When 
(he  plaintiff  and  those  engaged  with  him  commenced  to  work  upon 
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the  pile  of  coal  there  was  nothing  apparently  or  inherently  danger- 
ous in  the  place  or  nature  of  the  service  to  charge  the  defendants 
with  negligence  for  setting  men  at  work  there.  Later,  however,  in 
the  work,  as  it  progressed,  and  in  the  course  of  it,  a  condition  was 
produced  which  was  dangerous  to  one  exposed  as  was  the  plaintiff 
when  he  received  his  injury  It  is  not  claimed  that  there  was  any 
want  of  competency  in  any  of  the  workmen;  but  it  is  urged  that, 
when  the  projection  of  frozen  coal  was  produced,  by  the  removal  of 
coal  beneath  it,  the  place  where  the  plaintiff  was  engaged  was  not 
such  in  point  of. safety  as  the  defendants  were  required  to  furnish 
him  for  the  service. 

Many  cases  are  cited  on  the  subject,  but,  in  the  view  taken  of  the 
present  case,  they  have  no  essential  application  to  it,  because,  as 
may  be  observed,  when  the  plaintiff  and  his  co-employees  went  to 
work  on  this  pile  of  coal,  there  was  no  occasion  to  apprehend  any 
danger  of  injury  in  the  service,  and  whatever  hazard  followed  arose 
from  the  manner  in  which  the  work  was  done,  and,  so  far  as  the 
place  became  unsafe,  it  resulted  in  the  detail  of  the  work  from  the 
method  of  doing  it  by  the  plaintiff  and  his  co-employes.  In  such 
case  the  consequences  come  within  the  hazards  assumed  by  them. 
Hussey  v.  Coger,  112  N.  Y.  614,  20  N.  E.  Rep.  556;  Filbert  v. 
Canal  Co.,  ui  N.  Y.  207,  23  N.  E.  Rep.  1104;  McCampbell  v. 
Steamship  Co.,  144  N.  Y.  552,  39  N.  E.  Rep.  637;  Smith  v.  Trans- 
portation Co.,  89  Hun,  588,  35  N.  Y.  Supp.  534.  This  work  was 
under  the  immediate  direction  of  one  McDowell,  who  was  the  fore- 
man. So  far  as  his  duties  had  the  nature  of  those  with  the  perform- 
ance of  which  the  master  was  charged,  he  was  the  alter  ego  of  the 
defendants.  In  such  relation  he  hired  men  to  work  on  the  pier. 
But,  so  far  as  related  to  the  service  in  which  the  men  at  work  there 
were  engaged,  he  does  not  appear  to  have  been  other  than  their 
co-employee,  although  the  manner  of  proceeding  with  the  work  was 
committed  by  the  defendants  to  him.  Loughlin  v.  State,  loj  N.  Y. 
159,  ir  N.  E.  Rep.  371;  Cullen  v.  Norton,  126  N,  Y.  i,  26  N.  E. 
Rep.  905.  The  rule  of  distinction  between  a  person  in  that  relation 
and  one  who  represents  the  master  is  well  defined  where  the  service 
is  limited,  and  not  that  of  general  supervision.  Then  the  represent- 
ative character  of  his  act  is  dependent  upon  the  nature  and  purpose 
of  it.  In  the  Sheehan  Case,  91  N.  Y.  332,  the  Dana  Case,  92  N.  Y, 
639,  and  Hankin's  Case,  142  N.  Y,  416,  37  N.  E.  Rep.  466,  to  which 
our  attention  is  called,  it  was  held  that  the  duties  of  a  dispatcher  in 
receiving  and  communicating  orders  relating  to  the  running  of  trains 
were  those  devolved  upon  the  master,  and  therefore  the  railroad 
companies  were  chargeable  to  their   employees   for  the   injurious 
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consequences  of  the  negligence  of  the  dispatchers.  In  the  Pantzar 
Case,  99  N.  Y.  368,  2  N.  E.  Rep.  14,  the  general  management  and 
control  of  the  industrial  enterprise  was  intrusted  to  the  superintend- 
ent, who,  as  such,  fully  represented  the  master,  and  stood  in  his 
place;  and  in  that  case  there  was  an  unsafe  condition,  dangerous  to 
the  plaintiff,  where  he  was  put  to  work,  and  not  visible  to  him.  It 
resulted  in  his  personal  injury,  chargeable  to  the  negligence  of  the 
defendant.  In  the  McGovern  Case,  133  N.  Y.  280,  25  N.  E.  Rep. 
373,  and  the  Buckley  Case  (Sup.),  z  N.  Y.  Supp.  133,  Id.,  117  N.  Y. 
645,  32  N.  E,  Rep.  1 131,  the  places  of  service  were  unsafe  when  the 
employees  were  put  to  work,  and,  by  the  exercise  of  reasonable  care 
on  the  part  of  the  defendants,  the  injuries  which  followed  might 
have  been  avoided. 

Our  attention  is  called  to  Doing  v.  Railway  Co.,  151  N.  Y.  579,  45 
N.  £.  Rep.  loiS  (i).  The  ground  on  which  it  was  held  that  the 
defendant  may  have  been  chargeable  for  the  consequences  of  an 
injury  to  its  employe  is  that  the  nature  of  the  business  done  in  its 
workshop,  and  the  manner  in  which  it  was  conducted  by  those 
engaged  there,  were  such  as  to  require  the  defendant  to  provide  for 
their  safety  suitable  rules  and  regulations  to  be  observed  there,  and 
that  its  fault  was  in  the  failure  to  furnish  them.  That  case  has  no 
necessary  application  to  the  one  at  bar.  The  overhanging  section 
of  frozen  coal  which  caused  the  calamity  was  an  obvious  condition, 
and  that  it  might  fall  was  within  reasonable  apprehension.  It  may 
be  deemed  to  have  been  a  menace  which  the  foreman  should  not 
have  permitted ;  and  whether,  by  work  on  the  top  of  the  pile,  by  his 
direction,  or  without  it,  the  accident  was  caused,  is  not  important 
for  the  purposes  of  the  result,  since  the  foreman  was  the  co-employee 
of  the  plaintiff  in  the  service. 

In  view  of  the  principles  applicable  to  this  class  of  cases,  there 
seems  to  be  no  support  in  the  evidence  for  the  charge  that  the  plain- 
tiff's injury  was  caused  by  the  negligence  of  the  defendants. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  the  event.     All  concur. 

I.  Etoing  V.  N.  Y.  Ont.  4  W.  R.  Co.,  iji  N.  Y.  579,  is  reponed  In  I  Am.  Neg. 
Rep.  33S- 
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SCHAUM   V.  EQUITABLE  GASLIGHT  COMPANY. 

Supreme  Court,  New  York,  Appellate  Division,  Second  Department, 
March,  iS^y. 


EXPLOSION  —  GAS  COMPANY'S  EMPLOYEE  REPAIRING  PIPE  — jP^S" 
IPSA  LOQUITUR.  — In  M  action  for  injuries  to  (he  plaintiS  and  her 
property  caused  by  an  explosion,  evidence  that  defendant's  employee  asked 
for  a  candle  and  went  into  the  cellar  with  it  lo  Gx  the  pipes,  that  shortly 
after  gas  escaped  in  large  quantities  and  men  went  down  to  the  cellar  to 
rescue  the  employee  and  heard  him  moaning,  and  as  Ihey  were  about  to 
pick  hiffl  up  there  was  an  explosion,  and  there  was  no  evidence  Chat  the 
candle  was  lighted  by  the  employee,  or  that  he  had  a  light,  or  what  caused 
the  explosion,  it  was  insufficient  to  charge   the  defendant  with   negligence. 

Appeal  from  judgment  entered  on  order  dismissing  complaint  at 
Trial  Term,  Supreme  Court,  New  York  County. 

Thomas  McAdam,  for  appellant. 

Joseph  Kling,  for  respondent. 

Goodrich,  P.  J, —  The  complaint  alleges  that  the  plaintiff,  on 
February  6,  1893,  while  standing  in  a  saloon  on  the  ground  floor  of 
a  building  on  West  Thirty-ninth  street,  was  injured  by  an  explosion 
of  gas,  which  injured  her  and  her  property,  and  that  such  explosion 
was  caused  by  the  negligence  of  the  defendant,  or  its  servant,  who 
was  working  upon  the  gas  pipes  in  the  cellar  of  said  building, 
whereby  gas  was  permitted  to  come  into  contact  with  a  light  of  some 
kind,  thus  causing  an  explosion.  The  evidence  shows  that  an 
employee  of  the  defendant  came  to  the  house  for  some  purpose  con- 
nected with  the  gas  pipes,  went  down  into  the  cellar,  came  upstairs, 
and  asked  for  a  pair  of  pliers,  went  back  to  the  cellar,  came  up 
again,  asked  for  a  candle,  and  went  down  again,  after  which  ham- 
mering was  heard  in  the  cellar.  Shortly  after,  there  was  a  smell  of 
gas,  which  was  escaping  in  large  quantity.  By  some  means  it  was 
discovered  that  the  workman  was  unconscious  in  the  cellar.  Two 
or  three  men  went  down  for  the  purpose  of  rescuing  him,  heard  him 
moaning,  but  were  unable  to  see  him,  and  so  went  to  the  front  of 
the  cellar,  where  they  were  about  to  pick  him  up,  when,  as  one  of 
them  testified,  "  a  big  flash  of  fire  came  around  us,  and  scattered  us 
all  over  the  floor."  There  is  no  evidence  to  show  that  the  workman 
had  lighted  the  candle,  or  had  any  other  light  with  him,  and  no  evi- 
dence is  given  to  show  the  cause  of  the  explosion.  The  doctrine  of 
res  ipsa  loquitur  does  not  apply  to  the  present  action.  In  the  case  of 
Schmeeri'.  Gaslight  Co.,  147  N.  Y.  529,4a  N.  E.  Rep.  303,  the  Court 
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of  Appeals  held  that  a  gas  company,  if  liable  at  all,  must  be  held 
liable  for  its  own  negligence.  That  in  making  delivery  of  gas  it  is 
not  an  insurer,  but  is  simply  bound  to  that  degree  of  care  which  the 
nature  of  the  article  it  deals  in,  and  the  consequences  to  be  appre- 
hended from  an  accident,  reasonably  called  for;  and  that  the  law 
ought  not  to,  and  does  not,  exact  an  unreasonable  amount  of  care 
from  any  one.  In  the  case  of  Cosulich  v.  Oil  Co.,  i2z  N.  Y.  ii8,  25 
N.  E.  Rep.  359,  the  court  held  that  the  defendant  was  not  maintaining 
a  nuisance;  that  its  business  was  lawful,  and  in  its  conduct  the  law 
does  not  impose  the  obligation  of  saving  others  harmless  from  the 
consequences  of  inevitable  accident,  but  rather  burdens  it  simply 
with  the  duty  of  using  reasonable  care  and  caution  to  save  others 
from  injury;  that  it  is  not  sufficient  to  show  that  an  explosion  hap- 
pened, but  that  the  plaintiffs  must  go  a  step  further,  and  prove  facts 
from  which  it  can  be  legitimately  inferred  that  either  in  construc- 
tion, repair,  or  operation  the  defendant  had  omitted  that  reasonable 
care  and  caution  which  he  should  have  observed.  There  is  no  evi- 
dence in  the  case  at  bar  of  any  negligence  on  the  part  of  the  defend- 
ant which  was  the  proximate  cause  of  the  explosion.  It  was  not 
sufficient  for  the  plaintiff  to  show  that  an  explosion  happened  where 
the  business  of  the  defendant  was  lawful  and  useful,  but  he  was 
bound  to  show  that  the  explosion  resulted  from  the  negligence  of  the 
defendant  or  its  servants;  and  this  he  failed  to  show  at  the  trial. 
The  evidence  relating  to  a  light  is  expressed  in  a  single  sentence; 
I.  e.f  that  the  workman  asked  for  a  candle,  and  went  into  the  cellar 
with  it.  There  is  no  evidence  whatever  that  he  lighted  it.  Indeed, 
when  the  rescuing  party  went  to  his  assistance,  before  the  explosion, 
they  were  unable  to  see  him  until  they  were  within  two  feet  of  him, 
walking  with  their  heads  to  the  ground,  and  feeling  along  it  as  they 
advanced,  and  the  inference  is  not  unjustitiable  that  he  had  no  light. 
^Vhethcr  he  was  overpowered  by  the  fumes  of  the  gas,  or  whether 
he  had  met  with  an  accident  in  some  other  way,  does  not  appear. 
It  is  not  sufficient  to  surmise  that  he  had  lighted  the  candle,  or  that 
any  light  caused  the  explosion.  The  evidence,  therefore,  shows  no 
negligence  of  the  workman  which  resulted  in  the  explosion,  as 
alleged  in  the  complaint,  and  the  complaint  was  rightly  dismissed. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 
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MURRAY  V.  DWIGHT. 

Supreme  Court,  New  York,  Appellate  Division,  Third  Department, 
March,  iSpj. 


MASTER  AND  SERVANT— FELLOW-SERVANTS.  — Where  a  person  wh& 
asually  did  the  hoisting  for  the  defendants,  re<iuested  the  employer  of  the 
plaintiff  to  send  a  man  and  horse  for  the  day  to  the  defendant's  warehouse 
to  do  some  hoisting,  and  the  plaintiff  being  sent,  while  engaged  in  the  work 
under  the  direction  of  defendant's  foreman,  was  injured  by  the  fall  of  a 
pulley  block,  there  was  no  such  relation  of  master  and  servant  between 
plaintiff  and  defendant  as  would  entitle  the  latter  to  the  benelit  of  the 
rule  of  non>liabilily  foi  the  negligence  of  a  fellow-servant. 

CONTRIBUTORY  NEGLIGENCE.  —  The  plaintiff  was  not  guilty  of  contribu- 
tory negligence  in  attempting  to  enter,  at  the  invitation  of  the  foreman,  a 
door  over  which  a  pulley  block  was  being  raised  and  that  fell  as  he  was. 
entering. 

Appeal  from  judgment  of  nonsuit,  Circuit  Court,  Albany  County. 

Countryman  &  DuBois,  for  appellant. 

Eugene  Buklingame,  for  respondent. 

The  plaintiff  in  this  case  seeks  to  recover  damages  for  a  personal 
injury  received  by  him  on  the  34th  of  March,  1894,  from  the  falling 
of  a  pulley-block  in  front  of  a  warehouse  of  defendant.  From  the 
evidence  it  might  be  found  that  the  block  fell  by  reason  of  the  neg- 
ligence of  employees  of  defendant,  and  the  question  here  is  whether 
the  plaintiff  was  a  co-employee  and,  therefore,  the  defendant  not 
liable.     It  was  so  held  by  the  trial  court. 

The  defendant  maintains  two  storehouses  in  each  of  which  there 
is  a  hoisting  apparatus  for  the  purpose  of  hoisting  and  lowering 
heavy  articles  from  one  story  to  another.  There  is  a  projection  at 
the  roof,  where  there  is  an  iron  wheel  over  which  a  chain  passes 
down  in  front  of  the  building  and  about  a  foot  and  a  half  therefrom. 
This  chain  at  the  roof  passes  into  the  building  and  around  a  drum, 
and  thence  to  the  back  part  of  the  building.  An  endless  rope  is 
attached  to  the  drum,  by  means  of  which  a  man  in  the  building  may 
operate  it,  and  hoist  or  lower  the  chain  outside.  If  it  is  desired  to 
use  horse-power  in  hoisting,  a  pulley-block  is  attached  to  the  door- 
post in  the  lower  story,  and  another  pulley-block  with  tackle  is 
hooked  onto  the  chain,  and  drawn  up  to  the  top  of  the  building.  A 
rope,  connected  with  the  upper  block,  passes  down  and  over  the 
lower  pulley,  and  thence  into  the  basement,  and  to  this  a  horse  is 
attached.     In  operating  the  tackle,  the  horse  moves  forward  and 
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backward  within  the  building.  The  plaintiff  was  in  the  employ  of 
one  McManus,  a  truckman,  and  was  then  about  twenty  years  old. 
Upon  the  morning  in  question  he  was  sent  by  McManus  with  a  horse 
to  hoist  at  the  defendant's.  This  was  done  by  McManus  at  the 
request  of  Reed  &  Co.,  who  usually  did  this  kind  of  work  for  the 
defendant.  The  plaintiff,  upon  arriving  at  one  of  the  storehouses, 
took  the  horse  into  the  basement  through  the  front  door,  and  was 
there  at  work  about  two  hours.  The  horse  was  attached  to  the 
rope,  and  the  plaintiff  led  it  up  and  down  the  floor,  and  that  was  all 
that  he  did.  The  whole  work  was  under  the  general  direction  of 
Mr  Bailey,  the  foreman  of  defendant.  The  plaintiff  was  told  when 
to  move  forward,  when  to  stop,  and  when  to  back  up.  Having 
finished  at  that  storehouse,  all  proceeded  to  the  other,  the  pulley- 
blocks  being  taken  along,  and  the  plaintiff  being  told  to  bring  his 
horse  along.  Arriving  at  the  other  storehouse,  the  plaintiff,  with 
his  horse,  stopped  near  the  curbstone  in  front  of  the  door,  while  the 
other  men  were  putting  in  place  the  pulley-blocks  and  tackle.  The 
upper  pulley-block  was  hooked  onto  the  chain,  and  was  being  drawn 
up  to  its  place  by  one  of  the  men  operating  the  drum  inside.  When 
the  block  was  nearly  up,  the  plaintiff  was  told  to  come  in,  and  as  he 
started  to  do  so  the  block  fell,  and  he  was  hit.  The  plaintiff  had 
not  worked  there  before,  and,  as  he  testifies,  knew  nothing  about 
the  apparatus  there  for  hoisting.  He  had  nothing  to  do  with  plac- 
ing it  in  position.  The  horse  belonged  to  Mr.  McManus,  and  the 
plaintiff  was  paid  by  him.  It  does  not  appear  what  the  arrangement 
was  between  Reed  &  Co.  and  the  defendant.  The  question  is 
whether  the  defendant  is  entitled  to  the  benefit  of  the  rule  that  a 
master  is  not  liable  to  an  employee  for  an  injury  resulting  from  the 
negligence  of  a  co-employee. 

"  In  order  to  establish  the  liability  of  one  person  for  an  injury 
caused  by  the  negligence  of  another,  it  is  not  enough  to  show  that 
the  latter  was  at  the  time  acting  under  an  employment  by  the 
former;  it  must  be  shown,  in  addition,  that  the  employment  created 
the  relation  of  master  and  servant."  Hexamer  v.  Webb,  loi  N.  Y. 
377,  4  N.  E.  Rep.  755;  King  v.  Railroad  Co.,  66  N.  Y.  184;  Butler 
r.  Townsend,  ii6  N.  Y.  105,  26  N.  E.  Rep.  1017.  In  the  latter 
case,  the  question  involved  being  similar  to  the  one  in  the  present 
case,  it  is  said  by  Judge  Finch  {page  108,  126  N.  Y.,  and  page  1018, 
j6  S.  E.  Rep.)  that  the  relation  exists  when  the  employer  selects 
the  workman,  may  remove  or  discharge  him  for  misconduct,  and 
may  order  not  only  what  work  shall  be  done,  but  the  mode  and 
manner  of  performance.  See  also  Michael  v.  Stanton,  3  Hun,  462; 
Gerlach  v.  Edelmeyer,  47  N.  Y.  Superior  Ct.  295,  affirmed  in  88  N. 
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Y.  645.  The  general  rule  is  that  the  immediate  employer  of  the 
servant  or  agent  through  whose  negligence  an  injury  occurs  is  the 
person  responsible  for  the  negligence  of  such  servant  or  agent. 
Blake  v.  Ferris,  5  N.  Y,  49.  The  defendant  did  not  hire  or  pay  the 
plaintiff.  He  had  no  voice  in  his  selection,  which  is  an  important 
element  in  the  matter.  The  horse  belonged  to  McManus,  and  the 
plaintiff's  only  duty  was  to  drive  It.  The  fact  that  the  plaintiff 
received  from  the  defendant's  foreman  orders  when  to  go  forward 
or  stop,  or  back  up,  did  not  make  plaintiff  the  servant  of  defendant. 
Johnson  v.  Navigation  Co.,  132  N.  Y.  576,  30  N.  E.  Rep.  505. 
There  was  no  contract  here  between  the  plaintiff  and  the  defendant, 
and  therefore  it  would  seem  that  there  was  no  basis  for  applying  the 
principle  invoked  by  the  defendant.  The  plaintiff  and  the  horse 
were  sent  at  the  request  of  Reed  St  Co.,  to  enable  the  latter  to  per- 
form an  independent  contract  they  had  with  the  defendant.  Assum- 
ing that  the  plaintiff,  while  in  actual  performance  of  the  work  which 
he  was  sent  to  do,  was  for  some  purposes  the  servant  of  defendant 
(Mclnerney  v.  Canal  Co.,  151  N.  Y.  411,  45  N.  E.  Rep.  848),{i),  it 
does  not  follow  that  the  defendant  is  entitled  to  the  benefit  of  the 
rule  he  invokes.  It  will  be  observed  that  the  accident  occurred 
before  the  plaintiff  arrived  at  the  particular  place  where  he,  with  the 
horse,  was  to  perform  the  special  work  that  they  were  sent  to  do. 
No  duty  was  on  the  plaintiff  as  to  the  placing  or  management  of  the 
pulley-blocks.  That,  in  a  certain  sense,  was  the  act  of  the  defend- 
ant preparatory  to  the  commencement  of  the  work.  So  it  may  be 
said  that  the  accident  did  not  occur  in  the  course  of  the  work  that 
the  plaintiff  went  to  do.  He  was  only  there  to  drive  and  manage 
the  horse,  and  his  work  did  not  commence  till  the  apparatus  was  in 
place.  He  was  there  to  look  after  the  property  of  his  own  master, 
and  see  that  the  defendant  was  furnished  the  power,  which  was  the 
main  thing  he  wanted. 

Upon  the  facts  presented  in  this  case,  the  plaintiff,  at  the  time  of 
the  accident,  was  not,  I  think,  a  fellow-servant  of  the  employees  of 
defendant,  within  the  rule  that  makes  a  master  not  liable  to  an 
employee  for  injuries  resulting  from  the  negligence  of  a  co-employee. 
Nor  do  1  think  that  it  should  be  said,  as  matter  of  law,  that  the 
plaintiff  was  guilty  of  contributory  negligence  in  entering  the  ware- 
house at  the  time  he  did.  He  was  told  to  come  in  by  the  foreman 
of  the  defendant,  or  in  his  presence,  and  it  might  be  found  that  he 
had  no  reason   to  apprehend  danger.     The  risk  was  unknown  to 

I.  Mclnerney  v.  Del.  &  H,  Canal  Co.,  iji  N.  Y.  411,  is  reported  in  i  Am.  Neg. 
Rep.  153. 
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pUimiS,  and  not  such  an  obvious  one  that  he  could  necessarily  be 
ctiarg;ed  with  it.     It  follows  that  the  judgment  should  be  reversed. 
Judgment  reversed,  and  a  new  trial  granted ;  costs  to  abide  the 

Opinion  by  Merwin,  J. 

Herrick,  J.  (dissenting). —  I  think  that  within  the  cases  of  Hasty 
V.  Sears,  157  Mass.  133,  31  N.  E.  Rep.  759,  and  Mclnerney  v.  Canal 
Co.,  151  N.  V.  411,  45  N.  E.  Rep.  848,  i  Am.  Neg.  Rep.  153, 
Murray  was  the  fellow-servant  with  the  employees  of  the  defendant, 
and  that  his  employment  was  continuous  from  the  time  he  was 
engaged  at  the  first  store  or  building  down  to  the  time  of  the  acci- 
dent. The  time  during  which  he  passed  from  one  building  to  the 
other,  and  while  he  was  waiting  for  the  arrangement  of  the  tackle, 
constituted  no  break  in  his  employment,  or  change  in  the  legal  rela- 
tionship between  himself  and  the  other  people  engaged  in  the  work, 
and  that,  therefore,  the  judgment  should  be  affirmed. 

FANDELv.THIRDAVENUE  RAILROAD  COMPANY. 

Supreme  Court,  New  York,  Appellate  Division,  First  Department, 
March,  iS^j 


ISJUR.ED  WHILE  ATTEMPTING  TO  CROSS  TRACK  IN  FRONT  OF 
STREET  CAR.  —  Where  the  plaimiff  attempted  to  cross  a  street  upon 
which  there  were  two  car  tracks,  and  after  allowing  a  down-car  to  pass, 
crossed  the  down-track  and  stood  between  the  down-track  and  up-lrack  to 
allow  a  car  on  the  up-track  to  pass,  and  then  attempted  to  cross  in  front  of 
another  car  on  the  up-track,  which  car  she  lesiified  she  saw  approaching 
before  she  attempted  to  cross  the  street,  but  thought  she  would  be  able  to 
cross  before  it  reached  her,  and  there  was  evidence  that  the  speed  of  the 
car  was  accelerated  just  before  it  reached  her,  and  the  ptainliff  was  struck 
hj  the  car  and  injured,  the  case  was  properly  left  10  the  jury. 

Appkal  from  judgment,  Supreme  Court,  Trial  Term,  New  York 
County,  in  favor  of  plaintiff. 

Nathan  Ottinoer,  for  appellant. 

M.  P.  O'Connor,  for  respondent. 

The  facts  in  this  case  must  be  taken  as  much  in  favor  of  the 
plaintiff  as  the  evidence  would  warrant.  The  accident  occurred 
between  7:  30  and  8:30  o'clock  on  the  evening  of  May  4,  1894.  It 
was  after  sundown,  but  was  not  yet  dark.  The  plaintiff  was  struck 
by  a  car  of  the  defendant's  going  up-town  as  she  was  attempting  to 
cross  Third  avenue  at  the  crossing  of  Ninety-fifth  street.  It  was 
Vol.  II  — 14 
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testified  by  the  plaintiff's'  witnesses  that  at  the  time  she  was  struck 
she  was  near  or  upon  the  north  cross-walk.  Her  daughter,  who  was 
the  first  witness,  testified  positively  that  at  the  time  of  the  collision 
she  was  at  the  cross-walk  when  she  was  struck.  Her  son  testified 
to  the  same  thing,  as  did  the  plaintiff  herself.  A  disinterested  wit- 
ness, Michael  Bogara,  called  on  behalf  of  the  plaintiff,  testified  posi- 
tively, on  his  direct-examination,  that  he  saw  her  hit  by  the  street 
car  at  the  north  cross-walk;  and,  while  strenuous  efforts  were  made 
upon  cross-examination  to  get  him  to  contradict  himself  upon  that 
point,  he  persisted  in  the  testimony,  and  his  evidence  was  not 
shaken.  This  testimony  was  contradicted  by  the  testimony  of  the 
witnesses  on  the  part  of  the  defendant,  but  it  must  be  assumed  that 
the  jury  found  the  fact  to  be  as  alleged  and  proved  by  the  plaintiff. 
It  appeared  that  the  plaintiff  started  from  the  west  side  of  the  street 
to  go  to  the  east  side.  When  she  approached  the  car-tracks  a  car 
was  going  down-town  upon  the  westerly  track.  That  car  was  fol- 
lowed by  a  truck.  The  plaintiff  stood  near  the  track  until  the  car 
and  the  truck  had  passed  her.  She  then  crossed  the  westerly  track, 
and  apparently  became  aware  of  a  car  coming  from  the  south  up- 
town upon  the  easterly  track.  She  stood  between  the  two  tracks 
while  another  car  from  the  north  passed  down  and  the  car  from  the 
south  passed  up.  Behind  the  car  going  north,  at  a  short  distance, 
which  is  not  precisely  stated,  was  another  car,  also  going  north. 
This  car,  as  it  seems,  was  seen  by  the  plaintiff  before  she  attempted 
to  cross  the  easterly  track  in  front  of  it.  Although  she  saw  it 
approaching,  she  nevertheless  attempted  to  cross  the  track  in  front 
of  it,  but  she  was  struck  while  so  doing;  and  it  is  necessary  to 
examine  particularly  into  the  situation  of  affairs  when  she  made  that 
attempt  to  enable  us  to  ascertain  whether  there  was  negligence  on 
the  part  of  the  street  car  company  which  caused  the  accident,  as 
well  as  a  lack  of  contributory  negligence  on  her  part. 

The  plaintiff  said  upon  her  examination  that  she  saw  this  car  com- 
ing, and  she  thought  she  could  cross;  that  the  car  was  not  going  so 
fast  when  she  stood  between  the  tracks  and  saw  it  at  the  lower 
crossing,  but  it  was  going  faster  when  it  knocked  her  down.  She 
said  that  she  saw  the  car  all  the  time,  and  she  saw  how  fast  it  was 
coming,  but,  of  course,  that  testimony  must  be  taken  in  connection 
with  the  fact  that  she  was  almost  directly  in  front  of  the  car;  and  it 
would  be  difficult  for  her  either  to  gauge  the  speed  of  the  car,  or  to 
say  accurately  whether  it  increased  its  speed  after  she  started  to 
cross  the  track.  Of  course,  if  her  evidence  is  to  be  taken  as  abso- 
lutely conclusive,  as  seems  to  be  insisted  by  the  appellant,  then,  a& 
the  jury  found  in  her  favor,  it  must  be  taken  as  conclusive  not  only 
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as  to  those  points  which  tell  against  her,  but  as  to  those  points 
which  tell  for  her;  and,  taken  in  that  way,  it  establishes  that  there 
was  an  increase  of  speed  in  the  car  from  the  time  she  stood  between 
the  tracks  and  saw  it  at  the  crossing  just  below  her  and  the  time 
when  it  struck  her  and  knocked  her  down.  But  there  is  other  evi- 
dence as  to  the  speed  of  this  car  which  is  of  considerable  force.  The 
conductor  said  that  the  car  was  going  at  the  ordinary  speed. 
Whether  it  was  going  as  fast  as  the  cable  went  he  was  not  able  to 
say.  His  testimony  was  corroborated  by  O'Connell,  called  on  behalf 
of  the  defendant,  who  testified  substantially  to  the  same  thing. 
There  was  other  testimony  to  the  effect  that  the  car  was  going  some- 
what slowly,  but  all  this  testimony,  it  must  be  remembered,  was  the 
impression  formed  on  the  mind  of  each  witness  at  the  particular 
time  when  he  saw  it;  and  whether  that  particular  time  was  the 
moment  when  it  struck  the  plaintiff,  or  shortly  before,  and  just  about 
the  time  she  started  to  cross  the  track,  is  not  in  all  cases  easy  to  be 
ascertained.  In  actions  like  this,  as  is  well  known,  there  almost 
always  are  considerable  discrepancies  in  the  testimony  of  witnesses 
on  points  of  time,  rate  of  speed,  and  distance;  but  these  discrepan- 
cies are  caused  more  by  inability  to  judge  accurately,  and  by  the 
fact  that  witnesses  do  not  all  refer  to  the  same  time  at  which  a  thing 
occurred,  than  by  any  real  difference  in  the  fact,  or  even  as  to  their 
judgment  as  to  the  fact.  In  cases  like  this,  where  the  question  is  a 
question  of  fast  or  slow,  it  is  impossible  to  say  that  a  conclusion  of 
the  jury,  where  there  is  evidence  to  sustain  it.  Is  erroneous,  but,  in 
the  nature  of  things,  the  court  must  adopt  it.  There  was  evidence 
in  this  case,  besides  that  of  the  plaintiff,  to  sustain  the  proposition 
that  the  rate  of  speed  of  the  car  increased  after  the  plaintiff  started 
to  cross  the  track.  The  evidence  of  her  son,  who  stood  looking  at 
her,  is  precise  upon  that  point.  He  says  it  was  coming  pretty  fast 
when  it  struck  her,  but  it  went  faster.  He  says  that  it  went  faster 
when  it  struck  his  mother  than  it  did  when  he  saw  it  at  the  lower 
crossing  of  the  street.  The  jury  believed  the  evidence  of  this  boy, 
as  they  had  a  right  to  do;  and  there  is  reason,  in  the  nature  of 
things,  to  suppose  that  the  boy's  evidence  was  accurate.  The 
ordinance  requires  street  cars  going  up-town  to  stop  at  the  upper 
crossings  of  the  cross  streets,  and  it  is  quite  natural,  and  not  at  all 
unusual,  for  the  gripman  to  slacken  the  speed  of  his  car  in  crossing 
the  streets,  not  only  by  way  of  reasonable  caution,  that  he  may 
avoid  vehicles  that  come  out  of  the  street  to  cross  the  avenue,  but 
by  way  of  proper  preparation  to  stop  at  the  crossing  to  let  passen- 
gers on  or  off;  and  it  is  not  at  all  improbable  that  having  slackened 
the  speed  of  bis  car  for  the  purpose,  and  not  having  received  a 
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signal  to  stop,  he  permitted  the  speed  to  again  be  accelerated  as 
soon  as  he  found  that  it  was  not  necessary  to  stop  at  that  crossing. 
To  be  sure,  there  is  no  evidence  that  this  was  the  condition  of 
affairs;  but  these  considerations  were  legitimate  for  the  jury,  who 
are  to  judge  of  the  weight  to  be  given  to  testimony  from  their  own 
experience  and  observation,  and  they  are  legitimate  for  courts  to 
consider  when  they  are  called  upon  to  decide  upon  the  weight  to  be 
given  to  testimony.  If  it  was  established  that  this  street  car  accel- 
erated its  speed  after  the  woman  stepped  upon  the  track,  then  we 
think  that  the  jury  had  the  right  to  find  from  that  fact,  in  connec- 
tion with  the  undisputed  fact  that  she  was  struck  by  the  car  just  as 
she  had  gotten  over  the  last  rail,  that  she  was  not  guilty  of  contrib- 
utory negligence  in  attempting  to  cross  as  she  did.  It  appeared 
from  the  testimony  that  there  were  about  two  cars  on  each  block. 
It  was  necessary  for  one  attempting  to  cross  the  track  to  cross  some- 
what closely  in  front  of  any  street  car,  and  it  was  not  contributory 
negligence,  as  a  matter  of  law,  to  do  so,  unless  the  speed  of  the 
car  was  so  great,  and  its  proximity  so  close,  that  the  pedestrian 
would  not  probably  be  able  to  escape  it.  As  is  well  known,  even 
careful  persons  must,  in  pursuance  of  their  ordinary  avocations, 
cross  the  streets  of  this  city  in  front  of  vehicles  and  moving  cars; 
and  to  say  that  to  do  that  constituted  contributory  negligence,  as  a 
matter  of  law,  would  put  an  embargo  upon  the  streets,  so  far  as 
pedestrians  were  concerned.  We  think,  upon  the  facts  as  the  jury 
might  have  found  them,  the  plaintiff  was  not  guilty  of  any  contrib- 
utory negligence.  The  daughter  of  the  plaintiff  testified  that  no 
signal  of  the  approach  of  this  car  was  given,  and  the  jury  were  at 
liberty  to  believe  her  testimony  in  that  regard.  If  that  fact  be  taken 
in  connection  with  the  further  fact  that  the  speed  of  the  car  was 
accelerated  after  the  plaintiff  attempted  to  cross  the  track,  and  when 
she  must  have  been  in  plain  sight  of  the  gripman,  we  have  a  condi- 
tion of  affairs  which  would  clearly  warrant  the  jury  in  coming  to  a 
conclusion  that  there  was  negligence  on  the  part  of  the  defendant. 
A  very  careful  consideration  of  the  other  evidence  leads  us  to  the 
conclusion  that  upon  the  whole  case  the  court  was  required  to  send 
the  case  to  the  jury,  and  the  jury  were  warranted  in  Uie  conclusion 
which  they  reached. 

The  judgment  should  be  affirmed,  with  costs. 

Opinion  by  Rumsgy,  J. 
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WHPTE  V.  MAYOR,  ALDERMEN  AND  COMMON- 
ALTY OF  THE  CITY  OF  NEW  YORK. 

Supreme  Court,  New  York,  Appellate  Division,  First  Department, 
March,  i8gy. 


MUNICIPAL  CORPORATIONS—  INJURY  TO  PLAINTIFFS  WIFE'S  AND 
CHILDREN'S  HEALTH  IS  A  PERSONAL  INJURY  —  PLEADING.  —  A 
complaint  alleging'  injury  to  the  health  of  the  plaintiff's  wife  and  children 
from  negligence  o/  the  dcfendani  in  permitting  an  accumulation  of  surface 
water  which  became  stagnant,  alleges  a  personal  injury,  and  is  within  chap- 
ter 573  of  Laws  of  i8S6,  prescribing  thac  no  such  aclion  can  be  maintained 
unless  notice  of  an  intention  to  sue  has  been  filed  with  the  corporation 
counsel. 

PLEADING  — CONTRACTOR'S  NEGLIGENCE.  —A  complaint  alleging  neg- 
ligence on  the  part  of  the  city  in  failing  to  provide  in  a  contract  for  a  public 
improvement  that  the  contractor  should  not  be  negligent  in  the  particulars 
complained  of.  that  he  was  negligent,  and  his  negligence  caused  the  injury, 
states  no  cause  of  action  against  the  city. 

Appeal  from  judgment,  Supreme  Court,  Special  Term,  sustaining 
demurrer  to  complaint.  The  action  was  for  damages  for  injuries  to 
the  health  of  plaintiflf's  wife  and  children  alleged  to  have  been 
caused  by  surface  water  that  was  allowed  to  accumulate. 

Tbomas  Darlington,  for  appellant. 

Terence  Farley,  for  respondent. 

RuMSEY  J. —  According  to  the  allegations  of  the  complaint,  the 
injury  was  caused  by  the  negligence  of  the  defendant,  and  the  result 
of  that  negligence  was  clearly  a  personal  injury,  within  subdivision 
9  of  section  3343  of  the  Code  of  Civil  Procedure.  The  action  is 
therefore  brought  to  recover  damages  for  personal  injury,  sustained 
by  reason  of  the  negligence  of  the  defendant,  and  it  is  within  chap- 
ter 572  of  the  Laws  of  1886,  which  prescribes  that  no  such  action 
shall  be  maintained  unless  notice  of  an  intention  to  commence  such 
an  action  shall  have  been  filed  with  the  counsel  to  the  corporation 
within  six  months  after  the  cause  of  action  shall  have  accrued.  The 
filing  of  this  notice  has  been  held  to  be  a  condition  precedent  to  the 
existence  of  the  cause  of  action  (Foley  v.  City  of  New  York,  i  App. 
Div.  586,  37  N.  Y.  Supp.  465);  and,  unless  such  a  filing  has  been 
alleged,  the  complaint  is  defective  upon  demurrer. 

But,  passing  that  point,  we  are  of  the  opinion  that  in  other 
respects  the  complaint  is  defective.  The  action  is  brought  to 
r  damages  for  the  carelessness  and  neglect  of  the  officers  and 
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agents  of  the  city  of  New  York.  The  allegations  of  the  facts  which 
are  alleged  to  constitute  such  neglect  are  found  in  the  fifth  para- 
graph of  the  complaint.  The  work  which  was  to  be  done,  and  for 
which  the  city  had  contracted,  was  the  grading  and  improvement  in 
other  respects  of  Ninth  avenue;  and  it  is  alleged  that  the  work  was 
to  be  done  by  a  contractor  with  whom  the  city  had  entered  into  an 
agreement  for  that  purpose.  The  fifth  allegation  of  the  complaint 
sets  up  that  the  cause  of  the  accident  was  the  neglect  of  said  con- 
tractor or  his  servants  and  agents  to  see  that  the  surface  water, 
sewage,  and  drainage,  whenever  it  should  accumulate  through  being 
impeded  by  reason  of  the  regulating  and  grading  of  Ninth  avenue, 
should  have  a  sufficient  outlet,  and  be  discharged  and  carried  off; 
and  it  is  said  in  the  complaint  that,  by  reason  of  that  neglect,  the 
surface  water,  sewage,  and  drainage  accumulated  about  the  premises 
occupied  by  the  plaintiff  and  caused  the  injuries  complained  of. 
From  this  allegation  we  see  that  the  proximate  cause  of  this  injury 
was  the  neglect  of  the  contractor.  This  neglect  was  the  violation 
of  the  duty  which  the  law  imposed  upon  the  contractor.  It  was  the 
act  of  an  independent  person,  for  which  he  was  liable;  and  the  city 
is  not  liable  unless  there  is  disclosed  by  the  other  allegations  of  the 
complaint  some  neglect  of  duty  on  its  part  which  could  be  said  to 
be  the  origin  of  the  neglect  of  the  contractor  which  was  the  imme- 
diate cause  of  the  injuries  sustained.  In  actions  of  this  nature  the 
law  looks  to  the  proximate  cause  of  the  injury  which  is  complained 
of;  and,  if  that  proximate  cause  is  the  result  of  the  action  of  some 
independent  person,  the  law  looks  no  further  to  find  a  responsible 
agent  who  must  answer  for  the  injury  which  his  act  has  caused. 
Therefore,  the  contractor  is  liable  for  this  act  of  his,  unless,  by  some 
allegation  of  the  complaint,  the  plaintiff  has  made  it  appear  that 
there  was  a  misfeasance  or  malfeasance  on  the  part  of  the  officials  of 
the  city,  which  caused  the  contractor  to  do  this  work  negligently, 
and  for  that  reason  that  the  origin  of  the  injury  complained  of  could 
be  traced  to  the  action  of  the  city  setting  in  motion  the  immediately 
efficient  cause  of  the  wrong.  Unless  some  wrongful  act  of  the  city 
was  the  moving  cause  of  the  negligence  of  the  contractor,  without 
which  he  would  not  have  been  negligent,  the  law  will  attribute  the 
injury  solely  to  his  neglect,  and  hold  him  only  liable  for  it.  Rail- 
way Co.  V.  Kellogg,  94  U.  S.  469-475. 

The  question,  therefore,  is  whether  this  complaint  discloses  any 
act  on  the  part  of  the  city,  or  any  neglect  of  its  officers,  by  reason 
of  which  it  can  be  said  that  the  contractor  was  negligent.  The 
work  to  be  done  was  the  improvement  and  grading  of  the  public 
street.     Ordinarily,  the  city  is  not  liable  for  any  injuries  occasionec'. 
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by  the  negligence  of  the  contractor  in  doing  that  work.  Pack  r. 
Mayor,  8  N.  Y.  221.  Such  liability  can  only  exist  where  the  work 
to  be  done  is  such  that  it  is  attended  with  danger,  however  skilfully 
and  carefully  it  is  performed,  in  which  case,  as  the  doing  of  the 
work  Itself  is  likely  to  produce  an  injury,  the  person  who  causes  it 
to  be  done  is  held  to  be  liable  for  what  may  be  the  natural  conse- 
quences of  the  acts  which  he  has  set  in  motion,  z  Dill.  Mun.  Corp. 
sec,  1029.  The  city  may  also  be  held  liable  for  injuries  inflicted  in 
work  of  this  kind,  although  the  work  itself,  if  properly  done,  is  not 
likely  to  produce  injury,  where,  although  the  work  has  been  let  to 
an  independent  contractor,  the  city  has  retained  control  of  the  man- 
ner of  doing  it,  so  that  it  has  the  right  to  give  directions  as  to  the 
steps  which  shall  be  taken  to  produce  the  result.  In  that  case,  as 
the  city  lias  control  of  the  acts  done  by  the  contractor,  and  may 
prevent  any  negligence  on  his  part,  it  is  held  to  be  liable  for  any 
negligence  which  he  is  guilty  of,  because  it  has  not  prevented  it. 
Goldschmid  v.  Mayor,  etc.  of  New  York,  14  App.  Div.  135,  43  N.  Y. 
Supp.  447  (i).  But  neither  of  those  conditions  is  alleged  to  exist 
here.  The  allegation  here  is  that  the  officials  of  the  city,  in  making 
the  contract,  failed  to  provide  that  the  contractor  should  care  for 
and  remove  all  surface  water,  sewage  and  drainage  which  would 
necessarily  be  interfered  with,  impeded  and  backed  up  by  reason  of 
the  grading  of  the  street;  and  that  is  to  be  coupled  with  the  further 
allegation  that  the  contractor  was  negligent  in  not  caring  for  this 
surface  water  and  drainage.  So,  the  allegation  substantially  is  that 
the  defendant  failed  to  insert  in  its  contract  a  provision  that  the 
contractor  should  not  be  negligent,  and  that  he  was  negligent,  and 
his  negligence  thus  permitted  caused  the  injury.  The  defect  in  the 
complaint  is  that  the  law  does  not  require  the  city  to  make  any 
affirmative  provision  in  its  contract  that  the  contractor  shall  not  be 
guilty  of  negligence.  Whenever  the  city  makes  a  contract  with  any 
person  to  do  an  act  which  may  be  done  properly,  it  is  necessarily 
implied  in  the  contract  that  the  act  is  to  be  done  in  a  careful, 
prudent,  and  lawful  manner.  Mayor,  etc.  v.  Brady,  81  Hun,  440, 
30  N.  Y,  Supp.  1 121.  The  law  always  implies  that  every  person  who 
is  authorized  to  do  any  act  which,  if  it  is  done  improperly,  may 
injure  his  neighbor,  will  do  that  act  without  negligence,  and  such  an 
implication  is  a  necessary  part  of  every  contract.  It  is  not  alleged 
in  this  complaint  that  the  contractor's  negligence  was  caused  by  the 
failure  of  the  city  to  provide  against  it,  and  there  is  nothing  in  the 
complaint  from  which  it  can  be  inferred  that  this  failure  in  any  way 
I.  Goldschmid  v.  Mayor,  etc.,  14  App.  Div.  135,  is  reported  in  i  Am.  Neg. 
Rep.  508. 
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lay  at  the  bottom  of  the  negligence  of  the  contractor.  So  far  as 
appears,  it  was  an  independent  act  of  his  own,  not  arising  from  any 
provision  of  the  contract,  and  one  for  which  he  only  was  liable. 
For  this  reason,  as  well  as  for  the  reason  first  given,  we  think  that 
the  demurrer  to  the  complaint  was  properly  sustained. 

WATERMAN  V.  AMERICAN  PIN  COMPANY. 

Supreme  Court,  New  York,  Appellate  Term,  First  Department, 
March,  i8gj. 


BAILMENT  —  LOSS  OF  ARTICLE  THROUGH  NEGLIGENCE  OF  BAILEE. 
—  Where  the  plaintiff  delivered  a  model  to  Ihe  defendant  for  the  purpose- 
of  obtaining  an  estimate  of  the  cost  of  manufacture  and  it  was  sent,  with 
the  assent  of  the  plaintiff,  to  the  defendant's  factory,  but  never  reached  the 
factory,  and  was  lost  to  the  plainiiS,  the  presumption  of  negligence  arising 
from  defendant's  failure  to  return  the  model  was  not  rebutted  by  the  testi- 
mony of  defendant's  employee  that  he  wrapped  up  the  model,  addressed  it 
to  the  factory,  and  deposited  it  in  the  post-ofBce  "  after  putting  stamps  on 
it  which  he  thought  were  sufficient  to  carry  it  through  "  ([). 

DAMAGES.  —  The  plaintiff's  testimony  as  to  the  price  paid  for  the  construction 
of  the  model  was  a  proper  basis  upon  which  to  award  damages,  though 
there  was  evidence  that  the  reasonable  value  of  the  model  was  much  less. 

Appeal  from  judgment.  First  District  Court,  in  favor  of  plaintiff. 

Frederick  G.  How,  for  appellant. 

Henry  L.  Maxson,  for  respondent. 

There  is  no  dispute  as  to  the  main  facts  surrounding  the  transac- 
tion between  the  parties  out  of  which  the  plaintiff's  claim  arises,  and 
it  is  contended  by  the  appellant  that,  upon  such  facts,  it  should  not 
have  been  held  liable,  the  ground  taken  being  that  negligence  in  the 
treatment  of  property  placed  in  its  custody  (the  basis  of  the  action) 
could  not  properly  be  inferred  from  the  evidence.  Plaintiff,  the 
patentee  of  a  "  sadiron,"  brought  a  model  of  the  article  to  the 
defendant,  at  its  office  in  this  city,  with  a  view  to  obtaining  an  esti- 
mate of  the  cost  of  manufacture  in  quantity,  and  was  thereupon 
informed  that  it  would  be  necessary  for  the  defendant  to  send  the 
model  to  its  factory  in  Waterbury,  Conn.,  for  the  purposes  of  a 
proper  estimate.  To  this  the  plaintiff  assented,  and  left  the  article 
with  the  defendant,  calling  attention  to  this  fact  that  this  was  the 
only  model  which  she  had,  and  that  it  was  for  this  reason  valuable 
to  her.     Defendant's  agent  handed  the  model  to  an  employee,  with 

I.   For  actions  between  bailor  and  bailee,  see  i  Am.  Neg.  Cas. 
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instructions  to  mail  it  to  the  factory;  and  this  employee,  called  as  a 
vitness  for  the  defendant,  testified  that  he  wrapped  up  such  article, 
addressed  it  to  the  factory,  and  deposited  it  in  the  post-office,  "  after 
putting  sumps  on  it  which  he  thought  were  sufficient  to  carry  it 
through,"  The  model  never  reached  the  factory,  and  was  lost  to 
the  plaintiff,  the  defendant  being  unable  to  return  it  upon  demand; 
hence  this  action. 

As  bailee,  it  was  the  defendant's  duty  to  use  ordinary  care  in  the 
treatment  of  the  thing  bailed,  and,  for  a  loss  occurring  through  the 
failure  of  that  duty,  it  was  chargeable,  the  burden  of  proof  of  negli* 
gence  or  of  the  failure  of  duty  being  upon  the  plaintiff.  From  the 
nature  of  the  transaction  and  the  relation  of  the  parties,  the  taw 
raised  a  presumption  of  negligence  from  the  bailee's  failure  to 
redeliver  the  article  at  the  termination  of  the  period  of  bailment, 
and  this  presumption  supported  a  prima  facte  case  which  it  was  for 
the  defendant  to  rebut  by  proof  of  the  exercise  of  due  care.  If  the 
presumption  Were  thus  met,  the  plaintiff  would  have  failed  to  sustain 
the  burden  of  proof  of  the  cause  of  action.  Unrebutted,  that  pre- 
sumption would  support  a  recovery.  Clatlin  v.  Meyer,  75  N,  Y.  a6o; 
Stewart  v.  Stone,  127  N.  Y.  500,  38  N.  E.  Rep.  595;  Ouderkirk  v. 
Bank,  119  N.  Y.  363,  33  N.  E.  Rep.  875.  And  whether  the  pre- 
sumption was  rebutted  or  not  was  a  question  for  the  trial  justice  to 
determine,  upon  the  facts  and  the  inferences  to  be  drawn  from  such 
facts,  the  conclusion  reached  being  unassailable,  unless  contrary  to 
the  preponderance  of  the  evidence.  The  justice  has  found  that  the 
presumption  raised  by  the  plaintiff's  proofs  was  not  rebutted  by  the 
defendant,  and  we  think  that  the  finding  was  justified.  Had  there 
been  evidence  clearly  showing  compliance  by  the  defendant's  servant 
with  the  rules  of  the  post-office  department  when  attempting  to  mail 
this  package,  it  could  not  well  be  said  that  the  defendant  was  negli- 
gent in  choosing  this  method  of  transmission,  but  satisfactory  proof 
of  the  fact  was  wanting.  The  defendant's  servant  did  not  have  the 
package  weighed,  nor  was  it  shown  that  he  placed  upon  it  stamps, 
of  the  value  called  for  by  its  weight,  to  entitle  the  sender  to  its 
delivery  through  the  post.  The  prepayment,  in  amount,  was  not 
proven.  We  have  merely  his  assumption  that  he  paid  sufRcient 
postage  —  a  conclusion  with  no  facts  to  show  that  it  was  well 
founded ;  and  hence  no  satisfactory  evidence  that  due  care  had  been 
exercised  by  the  defendant  in  the  treatment  of  the  chattel  while  in 
its  hands.  The  justice's  determination  that  the  presumption  exist- 
ing in  favor  of  the  plaintiff's  case  remained  unrebutted  was  not  con- 
trary to  the  weight  of  the  evidence,  the  alleged  preponderance  being 
based  only  upon  this  very  unsatisfactory  form  of  attempted  proof, 
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and  there  can  be  no  hesitation  in  holding  that  the  judgment,  so  far, 
is  unassailable. 

The  point  is  made  that  the  recovery  was  excessive,  because  based 
upon  the  plaintiff's  testimony  of  the  price  paid  by  her  for  the  con- 
struction of  this  model,  it  being  contended  that  the  defendant's  evi- 
dence, given  to  show  that  the  reasonable  value  of  the  article  was 
much  less,  should  have  been  accepted  as  establishing  the  damages 
actually.  It  is  true  that  the  defendant's  witness,  a  model-maker, ' 
testified  that  he  thought  that  this  model  could  be  replaced  for  the 
sum  of  $30,  but  this  was  not  controlling  as  against  the  plaintiff's 
testimony  of  the  price  actually  paid  by  her  for  it.  The  article  had 
no  market  value,  and,  from  its  nature,  the  actual  value  could  be 
determined  as  well  from  the  price  paid  as  from  the  opinion  of  a 
witness  of  the  cost  of  replacing  it.  Being  the  model  of  a  new  device, 
the  personal  requirements  of  the  inventor  had  necessarily  much  to 
do  with  the  matter  of  its  construction;  and  while  the  defendant's 
witness  may  have  been  prepared  to  reproduce  the  article  at  less 
cost,  to  his  own  satisfaction,  it  does  not  follow  that  the  result  would 
reasonably  have  satisfied  the  plaintiff.  The  justice  was  quite  well 
authorized  to  find  the  fact  favorably  to  the  plaintiff  upon  this  con- 
flict of  evidence,  and  to  base  the  judgment  upon  the  proof  of  value 
furnished  by  the  testimony  of  the  actual  cost  price,  under  the  cir- 
cumstances of  the  case.  Hawver  v.  Be!l,  141  N.  Y.  140,  36  N,  E. 
Rep.  6;  Parmenter  v.  Fitzpatrick,  135  N.  Y.  190,  31  N.  E.  Rep. 
1032;  Jones  V.  Morgan,  90  N.  Y.  4;  Hangen  v.  Hachemeister,  114 
N.  Y.  566,  21  N.  E.  Rep.  1046;  Glovinslty  v.  Steamship  Co.,  6  Misc. 
Rep.  388,  26  N.  Y.  Supp.  751.  See,  also,  Heald  v.  MacGowan 
(Com.  Pl.>  5  N.  Y.  Supp.  450;  Scattergood  v.  Wood,  14  Hun,  269, 
affirmed  79  N,  Y.  263;  Frankerstein  v.  Thomas,  4  Daly,  256. 

Judgment  affirmed. 

Opinion  by  Bischoff,  J. 


WELLMAN  V.  MINER. 

Supreme  Court,  New  York,  Appellate  Term,  First  Department, 
Mar  eh,  i8gj. 


MASTER  AND  SERVANT  — NEGLIGENCE  OF  THIRD  PERSON  ASKED 
BY  EMPLOYEE  TO  ASSIST  HIM.  —  Where  an  employee  of  the  defendant 

invited  a  person  to  assist  (he  employee  in  opening  the  doors  of  carriages 
arriving  at  defendant's  theatre,  and  through  the  person's  negligence  in 
opening  a  carriage  door  it  was  broken,  the  defendant  was  liable. 
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Appeal  from  judgment,  Eighth  District  Court,  in  favor  of 
plaintiff. 

Maurice  Meyer,  for  appellant. 

Sumner  B.  Stiles,  for  respondent. 

BiscHOFF,  J. —  The  defendant  is  the  proprietor  of  the  Fifth 
Avenue  Theatre,  a  place  of  amusement,  and  this  action  was  brought 
to  recover  damages  for  injuries  which  occurred  to  the  plaintiff's 
carriage  through  the  negligence  of  an  attendant,  who  was  engaged 
at  the  entrance  of  this  theatre  in  opening  the  doors  of  carriages,  as 
they  arrived.  Trial  before  a  jury  resulted  in  a  verdict  for  the  plain- 
tiff, and  we  are  asked  to  disapprove  that  verdict  upon  the  facts; 
no  question  of  law  having  been  raised  in  the  court  below  with 
regard  to  rulings  upon  evidence,  or  to  the  charge  delivered  to  the 
jury. 

By  ample  and  satisfactory  evidence  it  was  shown  that  the  plaintiff's 
carriage  approached  the  defendant's  theatre,  and  came  to  a  stop 
before  reaching  the  entrance  because  of  the  presence  of  another 
vehicle  before  it.  This  vehicle  having  left,  an  attendant  in  livery 
directed  the  plaintiff's  coachman  to  proceed,  and,  while  the  carriage 
was  thus  in  motion,  this  attendant,  who  was  walking  beside  it  with 
his  hand  upon  the  door  handle,  opened  the  door,  which  was  then 
brought  into  contact  with  a  post  standing  upon  the  sidewalk,  and 
was  broken.  From  certain  of  the  proof,  showing  the  slight  interval 
which  existed  between  a  direction  given  by  the  attendant  to  plaintiff's 
coachman  to  "  drive  on  "  and  the  striking  of  the  door  against  the 
post,  the  jury  were  well  authorized  to  find  that  the  attendant's  neg- 
ligence alone  caused  this  injury,  and  that  the  plaintiff's  coachman 
was  not  negligent  in  driving  past  the  post  with  the  assumption  that 
the  door  was  still  left  unopened.  Nor  was  the  instinctive  attempt 
made  by  the  plaintiff's  wife  to  reclose  the  door,  when  the  danger 
became  obvious,  contributory  negligence,  even  should  it  be  inferred 
that  the  collision  occurred  while  she  was  making  this  attempt.  The 
failure  of  the  attempt  did  not  cause  the  injury,  since  the  impact  was 
bound  to  result  from  the  situation  brought  about  by  this  attendant's 
negligence,  and,  whatever  its  effect,  the  attempt  was  not  a  negligent 
act,  because  it  was  a  natural,  instinctive  effort  to  avoid  an  injury 
which  the  other  party's  neghgence  rendered  suddenly  imminent. 
Canton  v.  Simpson,  2  App.  Div.  561,  566,  38  N.  Y.  Supp,  13;  Wal- 
delci'.   Railroad  Co.,  4  App.  Div.  554,  38  N.  Y.  Supp,  1009. 

The  sole  question  in  the  case  which  calls  for  discussion  is  with 
regard  to  the  defendant's  responsibility  for  the  negligent  acts  of  the 
attendant  who  opened  the  carriage  door,  which  point,  indeed,  was 
the  only  one  regularly  presented  at  the  trial  by  the  appellant.     From 
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the  evidence  it  appears  that  two  men,  wearing  livery,  were  engaged 
in  opening  carriage  doors  at  this  theatre  upon  the  evening  of  the 
accident,  as  they  had  been  for  three  or  four  weeks  previously,  their 
names  being  Cole  and  Brown,  Cole,  it  was  admitted,  was  employed 
by  the  defendant  to  do  this  work,  but  the  latter  denied  any  employ- 
ment of  Brown,  who,  according  to  Cole,  had  been  engaged  by  him 
to  aid  in  the  work  under  an  agreement  for  a  division  of  the  "  tips  " 
or  gratuities  received  by  both  from  occupants  of  the  carriages.  The 
plaintiff  was  unable  to  say  which  one  of  these  men  opened  the  door 
of  his  carriage;  but  it  is  clearly  made  to  appear  that  om  of  them 
did,  and,  from  some  of  the  evidence  in  the  case,  the  jury  might  have 
found  that  Cole  was  actually  the  man.  If,  however,  there  was  a 
doubt  as  to  which  one  did  this  act,  there  was  further  evidence  that 
Brown,  as  well  as  Cole,  was  the  servant  of  the  defendant,  and,  fur- 
thermore, an  actual  employment  might  have  been  inferred  by  the 
jury  to  have  existed,  despite  the  denial  of  interested  witnesses  for 
the  defense,  in  view  of  the  length  of  time  during  which  Brown  had 
been  openly  performing  this  duly. 

Apart  from  this  the  case  appears  to  fall  clearly  within  the  princi- 
ples applied  in  the  case  of  Althorf  v.  Wolfe,  22  N.  Y.  355,  where  the 
master  was  held  for  the  negligent  act  of  an  individual  whom  the 
servant  had  invited  to  aid  him  in  the  task  imposed  by  the  master, 
the  negligence  having  occurred  in  the  course  of  the  work.  The 
present  case  is  not  well  distinguished  from  that  cited,  and,  by  the 
reasoning  there  employed.  Brown  is  to  be  viewed  as  the  instrument 
of  Cole,  availed  of  by  the  latter  in  the  performance  of  the  work 
assigned  to  him,  and  the  defendant  is  liable  for  Brown's  negligence, 
through  the  act  of  Cole  in  admitting  him  to  the  performance  of  that 
work,  which  work  was  Cole's  task  alone,  to  be  performed  for  the 
defendant's  benefit  under  no  specific  instructions  as  to  details.  See, 
also,  Kilroy  v.  Canal  Co.,  lai  N.  Y.  ai.  24  N.  E.  192;  Hill  v.  Shee- 
han  (Super.  Buff.)  20  N.  Y.  Supp.  529. 

The  right  of  recovery  was  made  to  appear  by  evidence  which  the 
jury  were  well  authorized  to  credit,  and,  while  the  account  of  the 
accident  given  for  the  defense  is  widely  different  from  the  facts  as 
accepted  by  the  jury,  the  verdict  is  by  no  means  contrary  to  the 
weight  of  evidence,  and  is  unassailable. 

At  the  trial  no  objection  was  taken  to  any  part  of  the  charge  to 
the  jury,  but  it  is  now  attacked  in  several  particulars.  While  it 
might,  perhaps,  have  been  made  more  lucid  in  some  respects,  the 
charge  is  not  found  to  have  prejudiced  the  appellant  within  reason- 
able probability,  and  substantial  justice  does  not  call  for  a  new  trial 
for  any  of  the  reasons  assigned. 
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It  is  claimed  that  the  plaintiff  was  improperly  permitted  to  recover 
the  actual,  reasonable  outlay  for  the  hire  of  a  carriage  during  the 
time  required  for  repairs  to  his  own  vehicle,  the  ground  being  that 
this  "  was  not  a  necessity,  but  a  luxury."  Whatever  it  was,  the 
plaintiff  seems  to  have  properly  recovered  for  this  item,  upon  familiar 
principles.  Hutton  v.  Murphy,  9  Misc.  Rep.  151,  29  N.  Y.  Supp. 
70;  Alberts.  Railroad  Co.,  z  Daly,  389.  If  entitled  to  the  use  of 
his  carriage  at  all,  he  was  entitled  to  the  continuous  use  of  it,  and 
the  expenses  undergone  simply  to  preserve  that  benefit,  during  the 
period  when  his  carriage  was  necessarily  out  of  his  hands  because 
of  the  defendant's  negligence,  formed  an  item  of  damage  as  reason- 
ably consequential  to  the  tort  as  did  the  repairs  to  the  breakage  itself, 
and   there  were  appropriate   allegations  of  this  as  special  damage. 

Jadgment  affirmed,  with  costs.     All  concur. 


CAVEN  V.  CITY  OF  TROY. 

Supreme  Court,  New  York,  Appellate  Division,  Third  Department, 
March,  iSg^. 


PLEADING  —  VARIANCE. —A  complaint  charing  aegligcnce  of  a  city  la 
permitting  an  excavation  to  remain  in  a  street  without  guards  or  a  light 
into  which  the  deceased  was  alleged  to  have  fallen,  is  insufficient  to  warrant 
a  verdict  for  negligence  of  the  city  in  failing  to  erect  a  guard  between  the 
line  of  the  street  and  an  excavation  in  a  lot  adjoining. 

DEATH  —  PROXIMATE  CAUSE  —  IMPROPER  TREATMENT.—  One  whose 
negligence  has  caused  injuries  resulting  in  death  is  lUble  though  death 
would  not  have  resulted  if  the  injuries  had  been  properly  treated  by  the 
physicians  employed. 

Appeal  from  judgment.  Supreme  Court  Circuit,  Rensselaer 
County,  entered  on  verdict  for  defendant,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial. 

Lansing  &  Holmes  (James  Lansing,  of  counsel),  for  appellant. 

William  J.  Roche,  for  respondent. 

The  questions  to  be  determined  in  this  case  arise  out  of  certain 
exceptions  taken  by  the  plaintiff  to  the  charge  of  the  trial  judge. 
In  our  opinion,  the  court  below  did  not  err  in  instructing  the  jury 
that  if  Mrs.  Forgie  fell  in  the  "  Shields  "  lot,  and  not  in  Fifteenth 
street,  the  plaintiff  could  not  recover  under  the  complaint.  Ths 
negligence  charged  against  the  defendant  in  the  pleading  was  in 
permitting  an  excavation  to  remain  in  Fifteenth  street  without 
guards  or  a  light,  into  which  the  deceased  fell,  and  sustained  the 
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injury  which  caused  her  death.  Negligence  in  not  erecting  a  guard 
or  barrier  between  the  line  of  the  street  and  the  excavation  in  the 
Shields  lot,  into  which  Mrs.  Forgie  perhaps  fell,  was  not  alleged  or 
claimed.  The  court,  therefore,  properly  held  that  for  an  act  of 
negligence  not  stated  in  the  complaint  the  plaintiff  could  not  recover. 
It  did  not  instruct  the  jury  that  for  such  an  act  of  negligence,  had  it 
been  charged  In  the  complaint,  the  plaintiff  could  not  have 
recovered,  under  the  doctrine  established  in  Jewhurst  v.  City  of 
Syracuse,  io8  N.  Y.  303,  ij  N.  E.  Rep.  409.  As  the  negligence  of 
the  defendant,  if  any,  In  failing  to  erect  a  barrier  between  the  street 
and  the  excavation  in  the  adjoining  lot,  was  not  alleged  in  the  com- 
plaint, as  a  ground  for  a  recovery,  neither  did  the  plaintiff,  when  his 
attention  was  called  to  that  fact  by  the  charge  of  the  court,  ask  for 
an  amendment  of  the  pleading,  in  order  that  a  recovery  might  be 
had  for  the  failure  of  the  defendant  to  erect  such  barrier. 

The  tourt,  on  the  question  raised  on  the  trial  as  to  whether  the 
land  and  premises  called  "  Fifteenth  street"  wag  in  fact  a  public 
highway,  was  asked  by  defendant's  counsel  to  charge  as  follows: 
"  In  order  to  set  in  operation  the  provision  of  the  charter  which 
you  read  to  the  jury,  it  must  appear  that,  at  the  time  the  lands  and 
premises  were  thrown  out  for  a  street,  they  were  in  the  shape  and 
for  the  purposes  of  streets,  and  used  as  such  for  five  years  continu- 
ously," and  did  instruct  the  jury  as  thus  requested.  The  learned 
counsel  for  the  plaintiff  urges  that  this  instruction  was  erroneous, 
because  it  assumed  that,  to  make  a  legal  public  highway  of  the 
premises  known  as  "  Fifteenth  street,"  it  must  appear  that,  at  the 
very  time  it  was  thrown  open,  it  was  in  the  shape  and  for  the  pur- 
pose of  a  street.  We  think  the  learned  counsel  gives  a  rather 
forced,  technical,  and  unreasonable  construction  to  the  remark  of 
the  learned  trial  judge.  Taking  such  remark  and  the  charge 
together,  the  instructions  given  to  the  jury  were  correct,  and  fully 
and  fairly  placed  before  it  the  principles  of  law  applicable  to  the 
question  involved.  Under  the  circumstances,  we  are  unable  to 
believe  that  the  jury  were  misled  by  the  statement  of  the  trial  judge 
above  adverted  to,  or  that  such  statement  would  justify  the  granting 
of  a  new  trial. 

The  trial  judge,  in  one  portion  of  his  charge  to  the  jury,  used  the 
following  language: 

"  Nor  would  you  be  authorized  in  this  case,  I  charge  you,  to  find 
that  the  injury  was  the  result  of  the  accident,  if  you  come  to  the 
conclusion,  from  all  the  evidence  you  have  before  you,  that,  if  it 
had  been  properly  treated,  death  would  not  have  resulted.  If  you 
come  to  the  conclusion,  from  all  the  evidence  before  you,  that,  if 
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she  had  been  treated  with  ordinary  care  and  skill  promptly  after  the 
accident,  death  would  not  have  resulted,  then  I  charge  you  that  the 
plaintiff  is  not  entitled  to  recover  in  this  action.  If  you  come  to 
the  conclusion  that  she  was  neglected,  and  that,  by  reason  of  that 
neglect,  a  situation  intervened  which  resulted  in  the  taking  away  of 
her  life,  then  I  charge  you  that  for  such  result  the  plaintifiF  cannot 
recover  in  this  action." 

If  the  deceased,  acting  in  good  faith  and  with  proper  diligence 
after  her  injury,  employed  a  physician,  who  made  a  mistake,  and 
treated  her  improperly  or  neglected  her,  the  jury  were  thus  instructed 
that  she  could  not  recover.  The  authorities  do  not  sustain  the 
instruction  thus  given  to  the  jury  by  the  trial  court.  They  establish 
ihe  doctrine  that  a  party  injured  by  the  negligence  of  another  is 
bound  to  use  ordinary  care  to  effect  his  restoration  and  cure,  but 
that  he  is  not  responsible  for  a  mistake,  and  acting  in  good  faith, 
under  the  direction  of  a  physician,  the  mistake  of  the  latter  in  the 
treatment  will  not  shield  the  wrongdoer.  Lyons  r.  Railroad  Co., 
57  N.  Y.  489;  Sauter  v.  Railroad  Co.,  66  N.  Y.  50  (i);  Sullivan  p. 
Railroad  Co.,  iii  N.  Y.  643,  lo  N.  E.  Rep.  569;  Alberti  v.  Railroad 
Co.,  1 18  N.  Y.  77,  13  N.  E.  Rep.  35 ;  Hope  v  Railroad  Co.,  40  Hun, 
438,  affirmed  no  N.  Y.  643,  17  N.  E.  Rep.  873  (2). 

Under  the  authorities  cited  that  portion  of  the  charge  of  the  trial 
judge,  above  quoted,  cannot  be  sustained.  The  deceased,  after  the 
injury  by  the  negligence  of  the  defendant,  was  bound  in  good  faith 
to  take  reasonable  care  of  herself.  If  she  did  so,  although  the  phy- 
sicians who  attended  here  did  not  use  proper  treatment,  or  neglected 
her,  in  consequence  of  which  the  injury  caused  by  defendant's 
negligence  terminated  fatally,  the  plaintiff  was  entitled  to  recover. 

It  is  suggested  by  the  respondent  that  the  evidence  given  on  the 
trial  failed  to  show  that  the  plaintiff  had  sustained  any  pecuniary 
damages  on  account  of  the  alleged  negligence  of  the  defendant,  or 
to  establish  the  fact  of  the  absence  of  contributory  negligence  on  the 
part  of  the  deceased;  and  hence,  that  the  defendant  was  entitled  to 
a  judgment  of  nonsuit  on  the  trial,  and  as  the  defendant  was  thus, 
on  undisputed  facts,  entitled  to  a  judgment,  a  new  trial  should  not  be 
granted,  although  the  trial  judge  may  have  erred  in  the  portion  of 
the  charge  above  adverted  to.  As  there  is  no  certificate  that  the 
case  contains  all  the  evidence,  and  as  it  purports  merely  to  include 
the  testimony  and  proceedings  had  upon  the  trial  as  far  as  the  same 
are  necessary  to  present   the  plaintiff's  exceptions   taken   in   the 

1.  Sauier   v.   N.  Y.  Central  R.  Co.,  a.   Hope  v.  Ttoy  &  Laos.  R.  Co.,  40 

66  N'.  V.  50.  is  reported  in  S  Am.  Neg.  Hun,  438,  is  reported  in  5  Am.  Neg- 
Cat.  108.  Cas.  430- 
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course  of  the  trial,  and  to  the  charge  of  the  court  to  the  jury,  we  are 
unable  to  determine  whether  or  not  the  trial  court  erred  in  submit- 
ting to  the  jury  the  questions  as  to  whether  the  plaintiff  had  sus- 
tained any  pecuniary  injury  in  consequence  of  the  negligence  of  the 
defendant,  or  the  question  as  to  the  contributory  negligence  of  the 
deceased. 

For  the  reason  above  suggested,  the  judgment  should  be  reversed, 
and  a  new  trial  granted;  costs  to  abide  the  event. 

Opinion  by  Putnam,  J. 


RITTENHOUSE  v.  WILMINGTON  STREET  RAIL- 
WAY COMPANY. 

Supreme  Courts  North  Carolina^  March,  18^7. 


EMPLOYEE  KILLED— DEFECTIVE  TRACK  —  FELLOW-SERVAKT  — 
INSTRUCTION. —  Where  plaintiff's  intestate,  an  employee  of  defendant, 
was  killed  owing  to  defective  condition  of  track,  an  instruction  which 
assumed  certain  facts  in  controversy  as  to  alleged  negligence  of  fellow- 
servant,  a  track  foreman,  was  properljr  refused. 

Appeal  from  judgment  for  plaintiff  in  the  Superior  Court,  New 
Hanover  County. 

George  Roumtree,  for  appellant. 

Thomas  W.  Strange,  for  appellee. 

Action  by  Jennie  T.  Rittenhouse  to  recover  damages  for  death  of 
her  intestate.  She  alleged  that  her  intestate,  an  employee  of 
defendant  company,  while  taking  out,  as  motorman,  one  of  defend- 
ant's cars,  which  he  had  repaired  for  the  purpose  of  testing  it,  sus- 
tained injuries  from  which  he  shortly  after  died.  The  negligence 
alleged  was  failure  of  defendant  to  keep  its  track  in  proper  repair  at 
or  near  the  bridge  which  spans  ;he  track  of  the  Carolina  Central 
Railway  Company,  on  Fourth  street  in  the  city  of  Wilmington. 
Defendant  denied  the  alleged  negligence  and  alleged  that  if  the 
track  was  not  in  repair  it  was  due  to  negligence  of  the  track  foreman, 
a  fellow-servant  of  the  motorman.  Defendant  also  alleged  that  the 
plaintiff's  intestate  in  taking  out  the  car,  without  being  ordered  to 
do  so,  assumed  the  risk  of  such  act. 

The  jury  found  for  plaintiff  with  damages  for  $5,000.  Defendant 
appealed. 

The  seventh  prayer  for  instruction  was  properly  refused,  as  it 
assumed  as  a  fact,  though  it  was  controverted,  that  the  bad  condition 
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of  the  track  was  due  to  the  negligence  of  C.  H.  Gilbert,  and  over^ 
looked  the  further  contention  that  the  defendant  was  negligent  in 
placing  such  a  man,  claimed  to  be  unreliable,  in  charge  of  the  track, 
and  the  evidence  tending  to  show  that  neither  he  nor  any  one  else 
was  really  charged  with  the  regular  and  careful  supervision  and 
inspection  of  it.  Freed  from  those  controverted  questions  of  fact, 
it  is  sufficient  to  say  that,  if  Gilbert  was  responsible  for  the  condition 
«f  the  track,  the  intestate  motorman  and  he  were  fellow-servants. 
Ponton  V.  Railroad  Co.,  51  N.  C.  245;  Kirk  v.  Railroad,  94  N.  C. 
615,  cited  and  approved  in  Hobbs  v.  Railroad  Co.,  107  N.  C.  i,  it  S. 
E.  Rep.  124;  Walkers'.  Railroad,  128  Mass.  8;  Johnson  r,  Towboai 
Co.,  135  Mass.  ao9;  Howd  v.  Railroad  Co.,  50  Miss,  178;  Railroad 
Co.  V.  Ttndal  (Ind.)  74  Am.  Dec.  159.  The  act  of  1897,  which  pro- 
vides that  in  actions  against  a  railroad  company  for  death  or  injuries 
sustained  by  an  employee,  the  negligence  of  a  fellow-servant  shall 
not  be  a  defense,  though  valid  as  to  injuries  occurring  after  its  rati- 
fication, is  not  and  cannot  be  retroactive,  and  at  the  time  of  the  acci- 
dent which  caused  the  death  of  the  intestate  the  company  was  not 
liable  for  the  negligence  of  his  fellow-servant.  Hagins  v.  Railway 
Co.,  106  N.  C.  537,  II  S,  E,  Rep.  590;  Hobbs  v.  Railroad,  supra. 
It  is  also  proper  to  say,  as  it  may  be  of  assistance  upon  another  trial, 
that  if  Rittenhouse  was  running  his  car  rapidly  over  the  bridge,  con- 
trary to  rule  38  of  the  company,  and  the  jury  shall  find  that  this 
was  the  proximate  cause  of  the  injury,  the  plaintiff  cannot  recover. 
It  is  settled  law  that  a  servant  cannot  recover  where  his  violation  of 
his  master's  orders  contributed  to  the  injury,  Bailey,  Mast.  Liab. 
*9,  and  note;  Russell  v.  Railroad  Co.,  47  Fed.  Rep.  204;  Mason  v. 
Railroad  Co.,  114  N.  C.  718,  19  S.  E.  Rep.  361. 

Judgment  reversed  and  new  trial  ordered. 

Opinion  by  Clark,  J. 


MclLHANEY  v.  SOUTHERN  RAILWAY  COMPANY. 

Supreme  Court,  North  Carolina,  March,  18^. 


WALKING  ON  RAILROAD  TRACK  —  CONTRIBUTORY  NEGLIGENCE.  — 
Where  pUiniiS'  was  walking  on  a  railroad  track  running  parallel  wiih 
defendant's  tracks,  but  on  seeing  an  engine  in  from  of  him  he  stepped  on 
defendant's  track  and  was  struck  and  injured  by  a  train,  it  was  negligence  on 
his  part  to  leave  a  lafe  place  on  which  he  was  walking  and  step  on  defend- 
ant's track,  aod  he  contributed  to  his  own  injury. 
Voull— IS 
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Appeal  by  defendant  from  judgment  in  favor  of  plaintiff  in  the- 
Superior  Court,  Mecklenburg  County. 

G.  F.  Bason  and  J.  W.  Keerans,  for  appellant. 

BuRWELL,  Walker  &  Cansler,  for  appellee. 

That  section  of  A  street,  in  Charlotte,  between  Fifth  and  Trade 
streets,  is  entirely  occupied  by  two  tracks  of  the  defendant  company 
and  two  tracks  of  the  Seaboard  Air-Line  Railroad  Company,  with 
spaces  of  from  five  to  seven  feet  between  the  tracks.  The  spaces 
between  the  tracks  were  paved  with  coal  dust,  and  afforded  a  good 
walking  way  —  one  better  than  the  sidewalks.  The  tracks  were 
used  by  the  respective  railway  corporations  for  receiving  their  trains, 
shifting  their  cars,  and  other  similar  purposes.  The  freight  depot 
was  there  also.  The  night  on  which  the  plaintiff  was  injured  was  a 
dark  one;  so  dark  that  the  cross-ties  could  not  be  seen.  It  was 
raining,  and  there  were  no  lights  on  the  street.  For  his  own  con- 
venience he  was  walking  upon  one  of  the  tracks  of  the  Seaboard 
Air-Line,  and,  seeing  an  engine  just  in  front,  stepped  off,  and  upon 
the  space  between  the  tracks  which  he  had  left  and  the  defendant's 
track.  The  engine  was  «xhausting  steam,  and  the  plaintiff,  to 
escape  injury  from  that  source,  got  upon  the  track  of  the  defendant. 
Instantly,  almost,  he  was  knocked  off  the  track,  and  his  leg  broken, 
by  the  rear  box  car  of  a  train  moving  backwards  at  the  rate  of 
between  two  and  four  miles  an  hour.  He  testified  that  when  he  got 
upon  the  defendant's  track,  and,  looking,  saw,  about  fifteen  feet  off, 
the  box  car,  there  was  no  light  on  the  car,  and  no  bell  being  rung, 
and  that  he  could  not  tell  whether  the  car  was  moving  or  not. 
The  defendant  introduced  testimony  going  to  show  that  there  was  a 
watchman  on  the  lookout,  with  a  light,  at  the  end  of  the  car.  The 
following  issues  were  submitted  to  the  jury:  i.  Was  plaintiff 
injured  by  defendant's  negligence,  as  alleged?  a.  Did  plaintiff, 
by  his  own  negligence,  contribute  to  his  injury,  as  alleged  in  the 
complaint?  3.  If  plaintiff,  by  his  own  negligence,  contributed  to 
his  .own  injury,  could  defendant,  by  the  exercise  of  ordinary  care, 
and  notwithstanding  plaintiff's  negligence,  have  prevented  the 
injury  to  plaintiff  ?  4.  What  are  plaintiff's  damages  ?  The  case, 
as  appears  from  the  record,  was  well  tried,  and  the  charge  was  very 
full  and  clear  and  able.  But  we  are  of  the  opinion  that  a  new  trial 
must  be  had,  because  of  the  failure  of  his  honor  to  given  an  instruc- 
tion praved  by  the  defendant,  which  is  in  these  words:  "  If  the 
jury  believe  that  plaintiff  would  have  been  safe,  if,  after  stepping 
from  the  Seaboard  track,  he  had  stopped  in  the  space  between  that 
track  and  the  defendant's  track,  it  was  negligence  for  him  to  go 
further,  and  place  himself  on  defendant's  track,  and  the  answer  to 
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the  secoad  issue  should  be  '  Yes.'  The  plaintiff  was  acquainted 
irith  the  surroundings  at  the  section  of  A  street  where  he  was  hurt, 
and  he  knew  for  what  purposes  the  four  railroad  tracks  on  that 
street  were  used.  Although  the  public  were  accustomed  to  use  the 
street  and  the  tracks  for  walking  ways,  yet  the  plaintiff  must  have 
known  that  such  use  was  at  all  times  attended  with  some  risk.  And " 
this  risk  was  necessarily  increased  with  the  darkness  of  night.  The  use 
to  which  this  street  was  put  was  a  standing  warning  to  pedestrians  to 
be  most  careful  when  they  undertook  to  walk  through  it.  By  plain- 
tiff's own  testimony  it  was  so  dark  that  he  could  not  tell  whether  a 
box  car  fifteen  feet  off  was  moving  or  not,  although  he  says  that  he 
stopped  and  looked  at  it  particularly,  before  he  went  forward.  It 
was  early  in  the  night,  being  about  eight  o'clock,  and  he  had  seen 
at  least  one  engine  and  train  and  hands  at  work,  and  might  have 
reasonably  supposed  that  the  usual  work  of  the  railroad  would  con- 
tinue for  some  time.  When,  under  these  circumstances,  the  plaintiff 
left  the  safe  walking  way  where  he  was  —  a  place  prepared  by  the 
defendant,  and  where  no  harm  could  have  come  to  him,  had  he 
continued  on  it  —  the  night  being  dark  and  it  raining,  with  no  lights 
on  the  street,  and  put  himself  on  defendant's  track,  he  was  negligent, 
and  contributed  to  his  own  injury.  The  place  where  plaintiff  was 
injured  was  not  a  crossing,  but  a  street  filled  up  with  four  railroad 
tracks,  and  constantly  used  for  railroad  purposes  (i).  The  facts 
concerning  plaintiff's  conduct  were  undisputed,  and  the  inference  to 
be  drawn  from  them  is  that  a  prudent  man  would  not  have  acted  as 
plaintiff  did  on  the  occasion  of  his  injury.  The  jury  found  defendant 
negligent  and  plaintiff  not  guilty  of  contributory  negligence,  but, 
under  instructions,  did  not  consider  the  third  issue.  On  another 
trial,  if  the  testimony  is  unchanged,  it  may  be  necessary  to  consider 
that  issue. 

New  trial  granted. 

Opinion  by  Montgomery,  J. 

ALLEN  V.  BOROUGH  OF  DU  BOIS. 

Supreme  Court,  Pennsylvania,  May,  iS^j. 


MUNICIPALCORPORATIONS  — DEFECTIVE  SIDEWALK.  — Where  plain, 
tin  was  injured  while  passing  over  a  defeciive  sidewalk  ihat  he  knew  wa: 
in  a  bad  condition,  but  ihe  danger  was  not  apparent,  instead  of  uking  ii 

I.  The  court  cited  Mayes  v.  Railway  distinguishing  the  case  at  bar  from  ih( 
Co.  (S.  Car.)  36  S.  E.  Rep.  \\%,  Ma-  case  of  one  attempting  to  pas'^  at  t 
ginoi*  V.  Railroftd   Co.,  ja  N.  Y.  315,      railroad  crossing  in  a  city. 
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the  wagon  road,  there  being  no  pavement  on  the  other  side,  the  question  of 
his  contributory  negligence  was  properly  left  to  the  jury. 

Appeal  from  judgment  Court  of  Common  Pleas,  Clearfield  County, 
in  favor  of  plainiifT.  The  court  rendered  the  following  opinion  on 
discharging  rule  for  new  trial. 

"  A  careful  investigation  of  this  case,  and  an  examination  of  the 
authorities  bearing  upon  the  question  raised  on  the  trial,  satisfies 
us  that  it  was  a  proper  case  to  be  determined  by  a  jury. 

"  We  believe  the  court  could  not  have  assumed  the  respoosibility 
of  determining  it  upon  the  law  and  facts  without  grave  error.  That 
the  walk  in  question  was  out  of  repair,  and  had  been  in  an  unsafe 
condition  for  a  long  time,  appears  clearly  from  the  evidence;  and 
that  sufficient  time  had  elapsed  to  visit  the  borough  officials  with 
constructive  notice  also  appears.  It  is  the  function  of  the  jury  to 
pass  upon  the  question  of  the  negligence  of  the  defendant.  The 
evidence  of  the  plaintiff's  intoxication  was  very  slight,  and  there 
was  very  little,  if  anything,  to  warrant  a  jury  in  finding  that  he 
was  guilty  of  contributory  negligence  by  reason  of  the  manner  in 
which  he  passed  over  this  board  walk.  So,  there  can  be  no  com- 
plaint of  the  jury  having  found  with  him  on  those  questions.  Whether 
the  plaintiff  was  warranted  in  undertaking  to  pass  over  the  defective 
walk,  in  the  light  of  the  knowledge  he  had  of  its  condition,  is  the 
only  question  upon  which  there  can  be  any  doubt;  and  we  believe 
that  was  a  question  of  fact  for  the  jury,  and  not  one  of  law  for  the 
court.  There  was  no  pavement  on  the  opposite  side  of  the  street 
over  which  he  could  have  gone.  He  could  have  avoided  this  pave- 
ment only  by  taking  the  wagon  road  around  it.  Had  the  danger 
been  apparent  to  him,  this  would,  of  course,  have  been  his  duty. 
While  he  knew  that  the  material  of  which  the  walk  had  been  con- 
structed was  more  or  less  rotten,  and  that  some  of  the  boards  had 
become  loosened,  yet  it  does  not  appear  that  there  was  manifest 
danger  In  attempting  its  passage.  The  walk  had  been  in  this  con- 
dition for  a  long  time.  Others  had  been  constantly  using  it,  and  no 
accidents  had  occurred,  so  far  as  we  know.  The  boards  were  in 
place,  and  there  was  nothing  to  indicate  to  the  plaintiff  that  he  could 
not  safely  pass  over  it,  as  he  had  done  many  times  before.  We  do 
not  understand  that  it  is,  under  all  circumstances,  the  duty  of  a 
pedestrian  to  go  out  of  his  way  to  avoid  a  defective  pavement.  Such 
is  unquestionably  the  rule  where  the  danger  is  apparent.  Where, 
however,  as  in  this  case,  the  risk  is  not  obvious,  it  becomes  a  ques- 
tion of  fact  for  the  determination  of  the  jury  whether  or  not  there 
is  contributory  negligence  in  the  attempted  passage.  Believing, 
therefore,  that  to  have  withdrawn  this  question  from  the  jury  would 
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have  b«en  error,  and  being  convinced  that  every  question  of  fact 
was  fully  and  fairly  submitted  to  them,  we  do  not  think  it  would  be 
JQSt  to  sastain  this  rule  and  give  the  defendant  a  second  chance 
before  a  jury.  Forker  v.  Sandy  Lake  Borough,  130  Pa.  St.  123,  18 
Atl.  Rep.  609,  supports  the  conclusion  we  have  reached.  See,  also, 
Township  of  Kingston  v.  Gibbons  (Pa.  Sup.)  6  Atl.  Rep.  115.  The 
rule  for  a  new  trial  is  discharged." 

W.  C.  Pentz,  for  appellant. 

A.  L,  Cole  and  H.  A.  Moore,  for  appellee. 

P»a  Curiam. —  According  to  the  practically  nndispnted  evidence, 
the  borough  officials  were  grossly  negligent  in  permitting  the  board 
walk  in  question  to  remain  so  long  in  an  unsafe  condition;  and 
doubtless  the  jury  had  no  difficulty  in  finding  that  defendant's 
negligence  in  that  regard  was  the  proximate  cause  of  plaintiff's 
injury.  But  it  is  contended  that  the  evidence  of  plaintiff's  con- 
tributory negligence  was  such  as  to  make  it  the  duty  of  the  court  to 
withdraw  the  case  from  the  jury,  by  directing  a  verdict  for  defend- 
ant. This  position  is  untenable.  While  there  was  some  testimony 
tending  to  show  that  plaintiff  failed  to  exercise  that  degree  of  care 
that  an  ordinarily  prudent  man  would  have  done  in  the  circum- 
stances, it  was  clearly  for  the  consideration  of  the  jury,  and  to  them 
it  was  rightly  submitted.  The  state  of  the  evidence  was  not  such  as 
would  have  justified  the  court  in  declaring,  as  matter  of  law,  that 
plaintiff  was  guilty  of  contributory  negligence.  The  questions 
involved  were  both  questions  of  fact,  which  the  jury  alone  could 
legally  determine;  and  they  were  accordingly  submitted  to  them, 
with  substantially  correct  and  adequate  instructions.  Neither  of 
the  specifications  of  error  is  sustained. 

Judgment  affirmed. 

DONAHUE  V.  KELLY. 

Supreme  Court,  Pennsylvania,  April,  1S97. 


GASOLINE  USED  FOR  LIGHTING  PURPOSES.  —  It  was  not  negligeiice  for 
the  proprietor  of  a  restaurant  to  have  gasoline  on  his  premises  thai  he  used 
[or  lights,  and  was  not  for  sale,  under  ftn  act  that  provided  that  no  gasoline 
itae  bre  test  of  which  was  less  than  no  degrees  Fahrenheit  shall  be  sold  or 
offered  for  sale  as  an  illuminator,  and  [here  was  no  evidence  that  it  was 
less  than  no  degrees  Fahrenheit. 

MASTER  AND  SERVANT— IMPENDING  DANGER  —  EXPLOSION. — 
Where  the  employee  of  the  proprietor  of  a  restaurant  picked  up  a  flaming 
guoline  lamp  for  the  purpose  of  throwing  it  into  the  street,  and  before  be 
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reached  the  door  the  flames  atuclced  him  and  he  instinctively  threw  the 
lamp  from  him  towards  the  door,  and  the  lamp  exploded  and  the  plaintiff 
was  injured,  the  proprietor  was  not  liable. 

From  a  judgment  of  nonsuit  of  Court  of  Common  Pleas,  Phila- 
delphia County,  in  action  for  injuries  caused  by  negligence  of  defend- 
ant, who  was  proprietor  of  a  restaurant,  in  which  a  gasoline  lamp 
exploded,  plaintiff  appeals.  The  lamp  began  to  flame  and  an 
employee  picked  it  up  to  throw  it  out  of  the  door;  before  he  could 
reach  the  door  the  flames  burned  him  and  he  threw  it  towards  the 
door,  causing  the  lamp  to  explode,  and  the  plaintiff  was  injured, 

W.  F.  Harrity,  James  M.  Beck  and  John  T.  Murphy,  for 
appellant. 

Andrew  J.  Maloney,  for  appellee. 

It  is  beyond  all  question  that  the  cause  of  the  unfortunate  injury 
suffered  by  the  plaintiff  was  the  act  of  Claggett,  in  throwing  the 
burning  lamp.  That  he  was  trying  to  throw  it  out  of  the  door  was 
affirmatively  proved  by  the  plaintiff's  witness,  Monaghan,  and  was 
not  at  all  disputed.  In  the  passage  of  the  lamp  through  the  air  it 
exploded,  according  to  the  testimony  of  Monaghan,  and  the  burn- 
ing fluid  falling  upon  the  plaintiff  caused  his  injury.  It  is  suggested 
by  the  learned  counsel  for  the  plaintiff  that  the  defendant  was  negli- 
gent in  merely  having  the  gasoline  on  his  premises,  under  the  provi- 
sions of  the  act  of  May  15,  1874,  and  that  this  would  be  sufficient 
to  support  the  allegation  of  negligence  upon  which  the  right  of 
recovery  is  based.  But  an  examination  of  the  act  does  not  support 
the  contention.  The  first  section  provides  that  "  no  refined 
petroleum,  kerosene,  naptha,  benzole,  gasoline  or  any  burning  fluid, 
be  they  designated  by  whatsoever  name,  the  fire  test  of  which 
shall  be  less  than  no  degrees  Fahrenheit,  shall  be  sold  or  offered 
for  sale  as  an  illuminator  for  consumption  within  the  commonwealth 
of  Pennsylvania."  It  is  very  plain  that  this  section  can  have  no 
application  to  the  facts  of  this  case.  There  was  no  proof  that  this 
gasoline  was  of  less  than  no  degrees  Fahr.,  and  there  was  no  evi- 
dence that  the  defendant  either  sold  or  offered  for  sale  this  or  any 
other  gasoline.  He  was,  therefore,  not  subject  to  the  terms  of 
this  section.  Section  8  provides  that  "  all  benzine,  naptha  or  any 
hydro-carbons  created  in  the  manufacture  of  refined  oil  from  crude 
petroleum,  or  otherwise  manufactured,  shall  be  inspected  and 
branded  '  benzine,'  and  shall  not  be  kept  for  sale  or  used  in  any 
way  for  giving  light  to  be  burned  in  lamps."  This  section  does 
not  include  gasoline,  nor  refer  to  it  in  any  way.  There  was  no  evi- 
dence to  prove  that  the  gasoline  used  by  the  defendant  was  explo- 
sive, within  the  prohibition  of  the  act,  or  that  it  was  necessarily 
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dangerous  for  use  in  lamps.  The  fifth  section  of  the  act  merely 
provides  penalties  for  violations  of  the  provisions  of  the  act.  It  is 
apparent,  therefore,  that  the  charge  of  negligence,  for  the  purposes 
of  recovery  in  this  action,  cannot  be  sustained  by  the  application 
of  the  act  in  question. 

The  question  then  recurs,  was  the  defendant  liable,  as  for  culpable 
"egligeice,  on  account  of  the  act  of  his  employee  in  throwing  the 
lamp  as  he  did  ?  It  is  not  to  the  purpose  that  the  jury  might  have 
found  the  defendant  guilty  of  negligence  for  the  several  reasons 
mentioned  in  the  argument  for  the  appellant,  because  the  plaintiff's 
injury  was  the  manifest  result  of  the  throwing  of  the  lamp,  and  not 
of  any  of  the  other  matters  suggested.  The  inquiry  is  thus  narrowed 
by  the  actual  state  of  the  testimony,  which  is  entirely  undisputed. 
The  principles  which  control  the  judicial  contemplation  of  such  an 
act  are  estremely  simple,  and  thoroughly  well  settled.  The  testi- 
mony, all  of  which  was  introduced  by  the  plaintiff,  clearly  shows  that 
the  act  of  the  employee  who  threw  the  lamp  was  done  at  a  moment 
when  he  himself  was  in  flames,  and  as  an  indispensable  and  urgent  act 
of  self-preservation.  He  was  endeavoring  to  remove  the  lamp  from 
the  room  —  an  entirely  proper  and  commendable  action.  To  do  this, 
he  had  taken  it  in  his  hands,  and  was  proceeding  towards  the  door, 
when  the  Barnes  emitted  from  the  burning  fluid  attacked  him,  and 
threatened  him  with  most  serious,  and  possibly  fatal,  results.  To 
escape  from  this  calamity,  he  instinctively  threw  the  lamp  from  him, 
but  not  until  he  was  severely  burned.  Such  an  act,  done  in  extreme 
circumstances,  is  not  to  be  adjudged  by  the  rules  which  are  applica- 
ble ordinarily  to  acts  done  in  cool  blood,  with  time  and  opportunity 
for  the  party  to  consider  the  consequences  and  the  methods  of  the 
act  he  is  about  to  do.  The  decisions  of  this  and  other  courts  are 
very  numerous,  in  the  application  of  the  principle  to  cases  in  which 
persons  suddenly  placed  in  positions  of  peril  and  impending  danger 
do  things  which  ordinarily  would  be  acts  of  negligence.  The  same 
principle  applies  where  innocent  third  persons  sustain  injuries  from 
acts  done  in  similar  circumstances.  Brown  v.  French,  104  Pa.  St. 
604.  When  Claggett,  in  his  effort  to  remove  the  lamp,  discovered 
that  he  was  himself  in  flames,  and,  therefore,  cast  it  from  him  towards 
the  door  his  act  must  be  regarded  as  being  done  upon  a  sudden  and 
unexpected  emergency,  subjecting  him  to  imminent  peril.  He  had 
no  time  to  consider  what  was  best  to  be  done,  or  how  he  could  best 
avoid  doing  injury  to  others.  His  instinct  of  self-preservation 
prompted  him  to  cast  from  him  the  implement  which  threatened  his 
life,  and  for  so  doing  he  is  not  to  be  charged  with  an  act  of  negli- 
gence as  to  others.     In  Scott  v.  Shepherd,  2  W.  Bl.  892,  i  Smith 
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Lead,  Cases  {9th  ed.)  p.  737,  commonly  called  the  "  Squib  Case,'* 
it  was  agreed  by  all  the  judges  that  the  intermediate  throwers  of  the 
squib,  between  the  first  thrower  and  the  plaintiff,  were  not  liable 
for  the  injury  to  the  plaintiff,  because  their  acts  were  done  in  self- 
defense  (i).  See  also  Brown  v.  Kendall,  6  Cush.  292,  where  defend- 
ant ,in  attempting  to  separate  his  and  the  plaintiff's  dogs,  accidentally 
hit  plaintiff  in  the  eye  with  a  stick. 

Judgment  affirmed. 

Opinion  by  Green,  J. 


NUGENT    V.    PHILADELPHIA    TRACTION 
COMPANY. 

Supreme  Court,  Pennsylvania,  May,  iSgy. 


STRUCK  BY  ELECTRIC  CAR  WHILE  CROSSING  STREET. —  One  who^ 
attempts  to  cross  a  street  nith  double  car  cracks  upon  il  without  looking  for 
approaching  cars  and  steps  upon  the  second  track  about  six  or  seven  feet 
in  front  of  a  trolley  car  chat  the  motorman  found  it  impossible  Co  stop  before 
hitcing  the  man,  Is  guilty  of  contributory  negligence. 


I.  The  facts  in  Scott  v.  Shepherd 
(Easter.  13  Geo.  3),  2  W.  Bl.  892,  i 
Smith's  Leading  Cas.  (gch  ed.),  737, 
commonly  called  the  "Squib  Case," 
are  as  (ollows;  Trespass  and  assault 
for  throwing,  casting  and  tossing  a 
lighted  squib  at  and  against  the  plain- 
tiff, and  striking  him  therewith  on  the 
face,  and  so  burning  one  of  his  eyes 
that  he  lost  [he  sight  of  it.  Plea,  not 
guilty.  Tried  at  Bridgewater  assizes. 
Verdicc  for  plainciff  wich  £100  damages, 
subjecc  Co  opinion  of  court  on  the  case. 
On  the  evening  of  the  fair  day  at  Mil- 
boume  Port,  October  28,  1770.  che  de- 
fendant threw  a  lighted  squib,  made 
of  gunpowder,  etc.,  from  the  street 
into  the  market  house,  which  is  a  cov- 
ered building  supported  by  arches,  and 
enclosed  at  one  end.  but  open  at  che 
ocher  and  boch  che  sides,  where  a  large 
concourse  of  people  were  assembled; 
which  lighted  squib,  so  thrown  by  the 
defendant,  fell  upon  the  standing  of 


one  Yates,  who  sold  gingerbread,  etc. 
That  one  Willis  instantly,  and  to  pre- 
vent injury  [o  himself  and  Che  said 
wares  of  the  said  Yates,  took  up  the 
said  lighted  squib  from  oS  the  said 
standing  and  then  threw  it  across  the 
said  market  house  when  it  fell  upon 
anocber  standing  there  of  one  Royal, 
who  sold  the  same  sort  of  wares,  who 
instantly,  and  to  save  his  own  goods, 
from  being  injured,  look  up  the  said 
lighted  squib  from  off  the  said  stand- 
ing, and  then  threw  it  to  another  pan 
of  the  said  market  house,  and  in  so 
throwing  it  struck  the  plaintiff,  then  in 
the  said  market  house,  in  the  face 
therewith,  and  the  combustible  matter, 
then  bursting,  put  out  one  of  the  plain- 
tiff's eyes.  /Md,  that  trespass  and  as 
saulc  will  lie  for  originally  throwing  a 
squib  which,  after  having  been  thrown 
about  in  self-defense  by  ocher  persons, 
at  last  put  out  the  plaintiff's  eye. 
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Appeal  from  judgment,  Court  of  Common  Fleas,  Philadelphia 
Connt7,  in  favor  of  plaintiff. 

The  fifth  point  of  defendant,  which  the  court  declined,  is  as  fol- 
lows: "  As  the  plaintiff  testified  in  this  case  that  the  last  time  that 
he  looked  eastward  for  the  approaching  car  was  when  he  was  on.  the 
south  side  of  the  east-bound  track,  a  distance  of  some  twelve  feet 
from  the  west-bound  track,  upon  which  he  was  struck,  he  was  guilty 
of  contributory  negligence  as  a  matter  of  law,  and  therefore  cannot 
recover  in  this  case," 

Thomas  Leahing,  for  appellant. 

Harvby  K.  Newitt  and  Ellery  P.  Ingham,  for  appellee. 

Williams,  J. —  The  plaintiff  was  seriously  injured  by  one  of  the 
cars  belonging  to  the  defendant  company.  He  alleges  that  this 
injury  was  due  to  the  defendant's  negligence.  On  the  other  hand, 
it  is  asserted  that  the  plaintiff  was  guilty  of  such  contributory  negli- 
gence as  clearly  makes  him  the  author  of  his  own  misfortune.  It 
becomes  necessary,  therefore,  to  ascertain  and  state  the  facts  as 
shown  by  the  testimony,  in  order  that  we  may  determine  upon  which 
ade  of  the  line  drawn  in  Davidson  v.  Railway  Co.,  171  Pa.  St.  522, 
33  Atl.  86,  this  case  may  fall.  The  plaintiff  had  spent  the  afternoon 
socially  with  some  friends  in  this  city.  He  was  starting,  at  about  8 
o'clock  in  the  evening,  for  his  home  in  Germantown.  In  order  to 
reach  the  railway  station,  he  had  to  cross  Market  street  at  its  inter- 
section with  Fifteenth  street.  According  to  the  testimony  of  those 
who  saw  him  shortly  before  and  at  the  time  of  his  crossing  the 
street,  he  was  somewhat  affected  by  what  he  had  been  drinking 
during  the  afternoon;  his  gait  appeared  to  these  witnesses  to  be 
unsteady,  and  his  manner  is  described  by  them  as  that  of  one  dazed 
or  bewildered.  He  says  that  as  he  stood  upon  the  south  side  of  the 
street  railway  tracks  on  the  west  crossing  at  this  intersection,  he 
looked  up  and  down  Market  street  to  see  if  he  could  safely  cross. 
He  saw  some  wagons  directly  in  front  of  him  on  the  southern  or 
east-bound  track.  He  also  saw  a  car  approaching  from  the  west  at 
what  he  considered  a  safe  distance  from  the  crossing.  As  soon  as 
the  wagons  moved  out  of  his  way,  he  started  to  cross,  and,  without 
looking  foracar  approaching  from  the  east,  he  crossed  the  southern 
track  and  the  space  between  the  tracks,  and- while  upon  the  north- 
em  track  was  struck  by  a  west-bound  car,  and  received  the  injury 
complained  of.  The  testimony  shows  that  he  stepped  upon  the 
northern  track  some  six  or  seven  feet  in  front  of  a  slowly  moving 
car.  The  motorman  instantly  hallooed  to  him,  but  he  seems  to 
have  gone  forward  a  step  or  two  without  looking  up,  when  he  was 
struck  by  the  car.     The  witnesses  who  saw  him  when  he  came  upon 
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the  track  seem  to  think  that  he  might  have  escaped  injury  if  he  had 
acted  promptly  upon  the  motorman's  call  to  him.  The  distance, 
however,  was  shown  to  be  so  slight  as  to  make  it  impossible  for  the 
motorman  to  have  stopped  the  car  in  time  to  prevent  the  accident. 
The  car  was  well  lighted,  and  provided  with  an  automatic  bell.  It 
was  impossible  for  the  plaintiff,  had  he  looked  while  crossing,  not  to 
see  the  car.  But  he  docs  not  allege  that  he  looked.  He  testifies 
that  he  did  not  look  after  he  started  to  cross.  The  testimony  leaves 
no  room  to  doubt  that,  if  he  had  used  his  senses,  and  acted  upon 
the  information  which  they  would  certainly  have  given  him,  he 
would  not  have  gone  directly  in  front  of  a  moving  car,  to  be  struck 
by  it.  It  is  very  clear  also  that  the  motorman  became  aware  of  the 
danger  to  the  plaintifif  only  when  he  stepped  in  front  of  his  car,  and 
that  he  had  no  sufficient  opportunity  to  stop  its  motion  after  this 
occurred.  To  whose  negligence  is  the  accident  due?  As  the  facts 
are  practically  uncontroverted,  they  raise  a  question  of  law,  the 
decision  of  which  was  for  the  court.  Davidson  v.  Railway  Co., 
supra.  It  was  called  to  the  attention  of  the  court  below  by  the 
defendant's  fourth  point  for  charge,  as  well  as  by  the  fifth  point. 
The  fourth  point  was  declined  without  explanation  or  qualification. 
It  should  have  been  affirmed  with  the  explanation  that  it  was 
applicable  where  no  obstruction  interfered  with  the  view,  Buzby  v. 
Traction  Co.,  126  Pa.  St.  559,  17  Atl.  Rep.  895  {i).  The  fifth  point 
should  also  have  been  affirmed  with  the  explanation  that  if,  by  look- 
ing, at  any  point  before  reaching  the  west-bound  track,  he  could 
have  seen  the  car  and  escaped  from  danger  by  stopping  before  reach- 
ing the  track,  it  was  his  duty  so  to  look  and  stop.  Negligence  is 
the  want  of  such  care  as  the  circumstances  may  require.  In  the 
crowded  streets  of  the  city  it  is  not  enough  for  a  pedestrian  to 
"  stop,  look,  and  listen  "  at  one  side  of  a  street  like  Market  street, 
which  is  one  hundred  feet  in  width,  and,  seeing  an  opening  directly 
before  him,  cross  the  entire  street,  with  the  street  railway  tracks 
upon  it,  without  further  attention  to  the  traffic  of  the  street  or  the 
dangers  to  be  encountered.  It  is  his  duty  to  himself  and  to  the 
public  to  look  about  him,  and  to  avoid  the  obvious  dangers  with 
which  his  path  may  be  beset.  Upon  the  whole  case,  we  think  the 
defendant's  sixth  point  should  also  have  been  affirmed.  The  first 
and  second  specifications  of  error  are  sustained,  and  the  judgment 
appealed  from  is  reversed. 

I.  Buzby  V.  PhiU.  Traction  Co.,  126  Pa.  Si.  559,  is  reported  in  6  Am.  Neg. 
Cas.  311. 
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HARRIS  V.  EATON. 

Supreme  Court,  Rhode  Island,  May,  18s, 


CNINTENTIONALLY  KILLING  A  DOG.  — The  voluntary  act  of  a  person 
shooting;  at  and  killing  a  dog  belonging-  lo  another  peraon  is  not  justified  by 
ihe  (act  that  his  intention  was  not  to  kill  the  dog  but  to  frighten  it  and 
drive  it  anay  from  the  premises  upon  which  it  was  trespassing. 
STATUTES  —  DOG  TRESPASSING  — JUSTIFICATION. —  Under  Pub.  St. 
R.  I.,  c.  93,  defining  the  legal  status  of  a  licensed  dog  and  under  what  cir- 
comstances  it  may  be  killed  by  a  person  other  than  the  owner,  the  fact  that 
the  dog  was  trespassing  and  had  previously  injured  property  is  no  justifica- 
tion for  killing  it  or  that  the  owner  had  been  notified  thai  it  would  be 
killed  it  found  trespassing  again. 

Action  of  trespass  by  William  M.  Harris,  Jr.,  against  William 
D.  Eaton. 

J.  W.  HoGAN,  for  plaintiff. 

W.  B.  Vincent,  for  defendant. 

The  plaintiff  demurs  to  defendant's  plea  of  justification  in  an 
action  of  trespass  for  killing  the  plaintiff's  dog  while  trespassing  on 
the  close  of  the  defendant's  master. 

Analyzed  and  stripped  of  its  verbiage,  the  defendant's  plea 
resolves  itself  into  this:  That  the  plaintiff's  dog  was  trespassing  on 
the  close  of  the  defendant's  master,  under  more  or  less  aggravating 
circumstances,  and  that  the  defendant,  as  agent  for  his  master,  fired 
a  shotgun,  not  with  the  intent  cf  killing  said  dog,  but  to  scare  him 
and  drive  him  off  of  said  close,  and  by  chance  the  said  dog  was 
struck  by  said  defendant's  shot  in  some  vital  spot  and  died  in  conse- 
quence thereof. 

We  fail  to  see  how  a  voluntary  act  committed  by  the  defendant, 
which  he  was  under  no  obligation  to  do  and  which  resulted  in  injury 
to  the  plaintiff,  even  if  it  produced  effects  not  intended  or  foreseen, 
can  justify  such  injury,  though  the  lack  of  evil  intent  might  mitigate 
the  damages,  if  anything  more  than  compensatory  damages  are 
claimed.  Vincent  v.  Stinehour,  7  Vt.  62;  Wright  v.  Clark,  50  Vt. 
130- 

Though  the  plea  alleges  that  the  dog  was  shot  merely  by  chance, 
the  purpose  and  intent  being  to  frighten  him  away,  and  not  to  kill 
him,  yet,  whatever  the  intent,  did  any  of  the  circumstances  set  up 
in  the  plea,  by  way  of  inducement  or  otherwise,  justify  a  killing? 
We  think  not.  Pub.  St.  R  I,,  c.  93,  defines  the  legal  status  of  a 
licensed  dog.     An  unlicensed  dog  going  at  large  has  no  apparent 
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protection  under  the  law,  and  any  person  may  kill  him.  Section  13. 
So,  a  licensed  dog,  not  having  on  a  collar  with  the  owner's  or  keep- 
er's name  distinctly  marked  thereon,  maybe  killed  anywhere  outside 
of  his  owner's  or  keeper's  inclosnre  (section  4) ;  and  any  person  may 
kill  any  dog  that  may  suddenly  assault  him,  or  any  person  of  his 
family  or  in  his  company,  while  the  person  so  assaulted  is  out  of  the 
inclosure  of  the  owner  or  keeper  of  the  dog  {section  6).  Spaight  v. 
McGovern,  16  R.  I.  658,  19  Atl.  Rep.  246,  Any  person  likewise 
may  kill  any  dog  found  out  of  the  inclosure  of  its  owner  or  keeper, 
worrying,  wounding  or  killing  any  neat  cattle,  sheep.  Iamb,  horse, 
hog,  or  fowl  not  the  property  of  the  owner  (section  6);  and  any 
officer  charged  with  the  service  of  an  execution  in  a  suit  against  the 
owner  of  a  dog  for  a  second  recovery  of  damages  committed  by  such 
dog  shall  kill  the  offending  dog  as  commanded  in  such  execution 
(section  3).  In  section  7  of  said  chapter  93  is  a  provision  for  making 
complaint  to  a  justice  or  clerk  of  a  district  court  wherein,  after  cer- 
tain proceedings,  authority  may  be  obtained  for  killing  objectionable 
dogs.  Said  chapter  93  makes  a  licensed  dog  property,  and  the  sub- 
ject of  larceny,  and  makes  the  owner  of  any  dog  liable  for  the  dam- 
age he  may  do.  Defendant's  special  plea  nowhere  brings  the 
plaintiff's  dog  within  the  provisions  of  said  chapter  93,  authorizing 
any  one  other  than  his  master  to  kill  him.  Neither  the  fact  that  the 
plaintiff's  dog  was  a  trespasser  on  A.  M.  Eaton's  close,  nor  that  he 
had  previously  committed  depredations  there,  would  afford  justifica- 
tion for  killing  him,  for  Mr.  Eaton  could  recover  reparation  for  such 
injuries.  Neither  is  it  any  justification  that  the  plaintiff  had  been 
notified  that  his  dog  was  in  the  habit  of  trespassing,  and  had  been 
shot  at  by  Mr.  Eaton,  or  was  going  to  be  shot  at  by  him  if  again 
found  trespassing.  Notice  would  be  sufficient  to  justify  under  the 
statutes  of  some  States,  but  not  of  this. 

In  our  opinion,  the  defendant's  special  plea  in  bar  sets  up  no 
sufficient  cause  in  justification  of  killing  the  plaintiff's  dog,  and  the 
demurrer  thereto  is  sustained,  and  case  remitted  to  the  Common 
Pleas  division  for  further  proceedings. 

Opinion  by  Rogers,  J. 
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YOUNGSTOWN   BRIDGE  COMPANY  V.  BARNES. 

Supremt  Court,  Tennessee,  January,  l8gj. 


STRUCK  BY  STEEL  GIRDER  WHILE  DRIVING  ALONG  STREET  — 
BUILDER'S  LIABILITY. —  Where  defendaol,  by  permUsion  of  Ihe  city, 
lud  pUced  a  pile  of  gtrden  in  Ibe  street  in  from  of  a  building  ia  course  of 
coMimctioo.  and  while  pUinlilf  was  driving  along  the  street  in  a  buggy 
the  girdcn  fell  and  one  of  them  injured  her.  the  defendant  was  liable  for 
neglicence  ia  earning  the  injury  to  plaintiff. 

Appeal  by  defendant  from  judgment  for  plaiatiff  in  the  Circuit 
G)urt,  Davidson  County. 

Vertrfes  ti.  Vertrees,  for  plaintiff. 

N   1).  Malone  and  E.  B.  Rucker,  for  defendant. 

The  plaintiff  below  recovered  a  judgment  in  the  Circuit  Court  of 
IUv]>lson  county  against  the  Youngstown  Bridge  Company  for  the 
t.jn  of  $4,000  as  damages  for  personal  injuries.  The  bridge  com- 
pany appealed  and  has  assigned  errors.  The  gravamen  of  the  action, 
is  outlined  in  the  declaration,  is  that  the  defendant  company,  in  the 
pnx  rss  of  erecting  the  structural  steel  work  for  the  Jackson  Build- 
i-;;.  in  the  city  of  Nashville,  negligently  and  carelessly  placed  a  pile 
of  t^rders  on  Summer  street,  and  that  while  the  plaintiff.  Miss  Jennie 
Kimes,  was  driving  along  the  street  in  a  buggy,  the  pile  of  girders 
(e!!,  and  one  of  them  struck  her  on  the  head  and  shoulders  and 
^T'.ike  her  skull  and  drove  pieces  of  pin  into  her  head  and  body,  or, 
as  charged  in  another  count,  the  girder,  in  falling,  knocked  the 
^-^cy  top  against  her  so  as  to  break  her  skull  and  drive  in  pieces  of 
tij;rp:n:  that  said  injuries  caused  plaintiff  to  be  confined  for  many 
m>-nih<>  to  her  bed,  necessitating  the  removal  of  portions  of  her 
*ku:i.  and  producing  the  greatest  mental  and  physical  suffering; 
('".at  plaintiff  has  never  recovered  from  said  injury,  and  she  is  now 
V,  invalid  for  life. 

.Vmnng  other  assignments  of  error,  it  is  urged  that  there  is  no 
».K^:cnt  legitimate  evidence  to  sustain  the  verdict.  Two  theories 
■m  presented  oa  the  trial  below  in  respect  to  the  happening  of  the 
ir.;jrT.  The  theory  of  the  defendant  company  was  that  the  plaintiff 
c^fiessly  drove  against  the  pile  of  girders  and  pulled  them  down 
*t:h  her  right-hand  buggy  wheel.  There  was  some  evidence  tend- 
•'t  10  establish  this  theory,  but  it  is  evident  that  this  contention 
»» ']:M:arded  by  the  jury,  who  believed  the  theory  presented  by  the 
7  i:r.t:3,  which  was  thai  the  girders  were  so  carelessly  and  negli- 
(ts'Jy  piled  that  they  fell  down  without  any  external  violence,  but 
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from  their  own  improper  construction.  The  insistence  of  counsel 
for  plaintiff  in  error  is  that  there  is  no  evidence  whatever  that  the 
pile  was  negligently  or  dangerously  or  improperly  constructed,  but 
that  the  evidence  established  directly  the  converse  of  this  proposi- 
tion. The  record  shows  that,  before  any  of  this  material  was  piled 
in  the  street,  permission  was  obtained  from  the  city  building  in- 
spector, who  designated  the  limits  of  the  street  that  should  be  so 
occupied.  The  evidence  of  defendant  company  tended  to  show  that 
this  material  did  not  at  any  point  extend  into  the  street  further 
than  thirteen  feet  from  the  west  curbing,  and  that  ample  room  was 
left  for  the  passage  of  vehicles  east  of  said  material.  The  steel 
beams  and  girders  were  deposited  in  the  street  in  three  several 
piles,  extending  from  a  point  near  Church  street  to  a  point  some 
distance  below  the  Jackson  Building,  on  Summer  street.  The  acci- 
dent, it  is  conceded,  occurred  at  the  second  pile.  The  steel  beams 
composing  this  pile  were  of  two  sizes  and  lengths;  the  longer  beams 
being  twenty-three  feet  and  the  shorter  beams  ten  feet  long,  with 
flanges  four  and  five  inches  wide.  The  evidence  of  the  company 
tends  to  show  that  on  the  east  side  the  beams  were  piled  about 
three  or  three  and  a  half  feet  high,  and  were  almost  perpendicular; 
that  the  pile  then  sloped  back  towards  the  sidewalk,  and  on  its  west 
side  was  from  five  to  seven  feet  high;  that  the  beams  were  piled  in 
a  proper  manner  and  were  flange-locked.  These  facts  are  estab- 
lished by  Kline,  the  city  building  inspector;  by  Dudley,  the  archi- 
tect of  the  building,  and  by  Cleaves,  Bush,  and  Davis,  who  had  the 
contract,  and  hauled  the  beams  and  girders  and  piled  them  in  the 
street.  The  case,  as  developed  by  plaintiff's  proof,  is  that:  In  com- 
pany with  her  sister,  she  was  driving  along  Summer  street  in  a 
buggy,  and  when  about  opposite  the  second  pile  of  steel,  her  atten- 
tion was  attracted  by  a  loud  noise.  That  she  saw  the  steel  trem- 
bling; one  piece  fell  and  struck  the  horse  on  the  right  hip,  and 
another  fell  between  the  horse  and  the  buggy  wheel,  and  that  she 
caught  a  glimpse  of  a  third  as  it  came  down  even  with  the  top  of  the 
buggy.  Plaintiff  claims  that  she  then  became  unconscious,  and 
does  not  know  whether  the  beam  struck  her  or  the  buggy.  That 
consciousness  returned  to  her  at  the  corner  of  Broad  and  Summer 
streets,  where  she  discovered  some  men  tying  up  a  part  of  the  buggy 
which  had  been  broken.  She  then  experienced  a  terrible  headache, 
and  thought  her  right  arm  was  broken.  Reaching  home,  she  became 
sick,  her  head  was  swimming,  and  she  was  compelled  to  take  to  her 
bed.  That  for  eleven  months  she  suffered  with  convulsions,  and 
that  for  nine  months  of  the  time  they  recurred  daily.  That  after 
this  time  an  operation  was  performed,  and  pieces  of  her  skull  were 
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removed.  That  plaintiff  was  strong  and  healthy  before  the  acci- 
dent, but  is  now  a  confirmed  invalid. 

The  evidence  for  plaintiff  and  defendant  reviewed,  and  while  it 
may  not  preponderate,  there  was  sufficient  evidence  tending  to  show 
negligence  on  the  part  of  the  bridge  company  to  suRport  the  verdict. 
Another  assignment  of  error  is  that  the  trial  court  permitted  the 
plaintiff,  when  examined,  to  exhibit  a  crazy  quilt  to  the  jury  as  evi- 
dence of  her  former  skill  in  needlework,  and  then  to  prove  that  she 
could  not  do  the  work  since  the  injury.  This,  it  is  insisted,  is 
error,  for  the  reason  that  it  forced  the  defendant  to  accept  the  quilt 
as  evidence  of  great  skill,  or  to  go  into  evidence  that  it  was  not  —  a 
matter  collateral  to  the  case,  and  incompetent.  There  was  no  error 
in  the  admission  of  this  testimony.  It  tended  to  show  and  illustrate 
the  ability  of  the  plaintiff  to  earn  a  living  by  needlework,  and  that 
this  means  of  livelihood  had  been  destroyed  by  the  accident.  It  ig 
competent  always  to  show  the  injured  person's  ability  and  capacity 
for  earning,  as  well  as  his  skill  in  any  particular  act  or  profession. 
Railroad  Co.  v.  White,  5  Lea,  541;  Railroad  Co.  ?/.  Gurley,  \t  Lea,  53;. 
Railroad  Co.  v.  Stacker,  86  Tenn.  343,  6  S.  W.  Rep.  737. 

Judgment  affirmed. 

Opinion  Per  Curiam. 

TEXAS   &   PACIFIC    RAILWAY  COMPANY  ET  AL. 
V.  HORNBECK. 

Supreme  Court,    Texas,  March,  i8gj. 


GOODS  DAMAGED  IN  TRANSIT— PLACE  OF  TRIAL. —  Under  Rev.  St. 
i3gS,  art.  1194.  an  action  against  a  carrier  on  a  written  conlract  to  deliver 
goods  (o  a  staled  destination,  ma^  be  brought  within  the  county  where 
such  goods  are  to  be  delivered. 

Certified  question  from  Court  of  Civil  Appeals  of  Fifth  Supreme 
Judicial  District.     The  facts  are  stated  in  the  opinion. 

Alexander,  Clark  &  Hall,  for  appellant,  Texas  &  Pacific  Rail- 
way Company. 

W.  T.  Henry,  for  appellant,  Missouri  Pacific  Railway  Company. 

TuoupsoN  &  Thompson,  for  appellee. 

Desman,  J. —  As  we  understand  the  statement  contained  in  the 
certificate  in  this  case,  A.  W.  Hornbeck,  in  November,  1895,  deliv- 
ered to  the  Missouri  Pacific  Railway  Company,  at  Pomona,  Kan.,  a 
carload  of  apples,  said  company  executing  and  delivering  to  him  its 
bill  of  lading  for  the  delivery  of  said  apples  to  him  at  Dallas,  Tex., 
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such  bill  containing  a  stipulation  limiting  the  liability  of  each  carrier 
over  whose  lines  the  goods  might  pass  to  such  damage  as  might 
accrue  upon  its  line.  Under  this  bill  of  lading  the  apples  were 
shipped  by  the  Missouri  Pacific  Railway  Company  from  Pomona  to 
Texarkana,  Arl^,  and  there  delivered  to  the  Texas  &  Pacific  Rail- 
way Company,  which  company  delivered  same  to  Hornbeck,  at 
Dallas,  in  a  damaged  condition,  they  having  been  injured  upon  each 
line  through  the  negligence  of  the  company  operating  the  same. 
Hornbeck  sued  both  companies  in  Dallas  county,  Tex.,  for  the  dam- 
ages to  the  shipment.  The  Missouri  Pacific  Railway  Company  is 
incorporated  under  the  laws  of  Missouri,  and  not  under  the  laws  of 
Texas,  and  does  not  own  or  operate  any  line  of  road  in  Texas,  and 
had  no  principal  ofGce  or  local  agent  in  the  county  of  Dallas,  but 
was  doing  business  in  Texas,  and  had  two  agents  in  the  State;  one 
with  headquarters  at  Austin,  Travis  county,  and  the  other  with 
headquarters  at  San  Antonio,  Bexar  county,  where  it  had  a  regular 
office.  The  Missouri  Pacific  Railway  Company  pleaded  its  privilege 
to  be  sued  in  either  Travis  or  Bexar  county,  but  we  do  not  under- 
stand that  it  was  objected  that  there  was  a  misjoinder  of  causes  of 
action  or  of  defendants.  Under  these  circumstances,  the  following 
question  has  been  certified  by  the  Court  of  Civil  Appeals  to  this 
court:  "  Was  the  Missouri  Pacific  Railway  Company  entitled  to  the 
privilege  of  being  sued  in  Travis  or  Bexar  county,  or  could  it  be 
properly  joined  with  the  Texas  &  Pacific  Railway  Company  in  a  suit 
instituted  in  Dallas  county?"  As  we  understand  the  certificate,  the 
bill  of  lading  executed  by  the  Missouri  Pacific  Railway  Company 
was  a  written  contract  on  its  part  to  deliver  the  apples  in  Dallas,  and 
A  suit  for  the  breach  thereof  could  clearly  be  brought  in  that  county 
under  article  1194,  Rev.  St.  1895,  providing  that  where  a  person  has 
contracted  in  writing  to  perform  an  obligation  in  any  particular 
county  suit  may  be  brought  in  such  county.  The  privilege  also 
.  extended  by  said  statute  to  the  plaintiJf  of  bringing  the  suit  "  where 
the  defendant  has  his  domicile  "  was  not,  in  our  opinion,  intended 
to  limit  the  general  language  of  the  first  portion  of  the  section,  but 
merely  extended  the  privilege  of  suing  a  defendant  in  the  county  of 
his  domicile  in  cases  where  the  defendant  was  domiciled  in  Texas. 
The  fact  that  the  bill  of  lading  limited  the  liability  of  the  Missouri 
Pacific  Railway  Company  to  such  injuries  as  might  accrue  upon  its 
line  could  not  affect  the  question  of  venue  provided  by  the  statute 
in  suits  for  such  damages.  We  therefore  answer  the  first  portion  of 
the  question  certified  in  the  negative.  This  renders  it  unnecessary 
to  consider  the  latter  portion  of  the  question,  as  we  do  not  under- 
stand that  any  question  of  misjoinder  of  causes  of  action  or  of 
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defendants  is  involved  in  the  case.  The  court  doubtless  pro- 
pounded the  same  under  the  impression  that  if  it  should  be  held  that 
they  were  properly  joined,  then,  since  the  Texas  &  Pacific  was  prop- 
erly sued  in  Dallas  county,  the  Missouri  Pacific  Railway  Company 
was  also  properly  sued  in  the  same  action. 


COLLINS   V.    TEXAS   &    PACIFIC    RAILWAY 
COMPANY  ET  AL. 

Court  of  Civil  Appeals,  Texas,  yattuary,  iSgj. 


FAILING  TO  PBOTECTPASSENGERFBOMINSULT  — JOINT  LIABILITY 
OF  RAILROAD  COMPANIES.  —  Where  a  contract  is  made  with  one  rail- 
road  company  for  the  joint  benelit  of  it  and  another  railroad  company,  the 
andertakiog  bein^  a  joint  one  on  the  pan  of  both  companies,  both  sharing 
equally  in  the  protilg,  it  [s  in  Che  nature  of  a  partnership  and  both  are 
jointly  and  severalty  liable  for  any  damages  occasioned  by  the  neglect  \ii 
either  in  the  performance  of  any  duty  or  care  imposed  by  law  upon  com- 
mon carriers  of  passengers.  So  held,  in  an  action  to  recover  damages  (or 
insult  and  abuse  towards  a  female  by  a  party  of  excursionists,  which  in- 
sulting conduct  was  not  checked  by  the  conductor  in  charge  of  the  train, 
and  for  which  failure  lo  protect  its  passenger  the  railroad  company  was 
liable. 

.Appeal  from  judgment  for  defendants,  in  the  Tarrant  County 
Court.     The  facts  appear  in  the  opinion. 

R.  L.  Carlock  and  Martin  &  Smith,  for  appellant. 

Stanley,  Spoosts  &  Thompson,  and  W.  A.  Bonner,  for  appellees. 

Hunter,  J. —  Appellant's  wife  bought  a  ticket  from  the  Interna- 
tional Association  of  Machinists  for  herself  and  two  children. 
The  ticket  read  as  follows:  "  First  Annual  Excursion,  Fort  Lodge, 
No.  75,  International  Association  of  Machinists.  To  Mineral  Wells 
and  Return.  Sunday,  April  ai,  1895.  Round  Trip,  One  Dollar." 
Said  ticket  was  stamped  with  the  seal  of  the  association.  These 
tickets  were  not  issued  by  the  railroad  companies,  but  were  issued 
and  sold  by  the  association  aforesaid,  but  entitled  the  parties  hold- 
ing them  to  passage  on  a  certain  excursion  train,  run  on  the  day 
named,  from  Fort  Worth  to  Mineral  Wells  and  return,  over  the 
Tcias  &  Pacific  Railroad,  to  Weatherford,  and  over  the  Weather- 
ford,  Mineral  Wells  &  Northwestern  Railroad  from  Weatherford  to 
Mineral  Wells.  The  machinists'  association  took  up  the  tickets  on 
the  train,  and  received  all  the  proceeds  and  profits  of  the  excursion. 
The  Texas  &  Pacific  Railway  Company  made  a  contract  with  the 
Vol.  11  —  16 
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International  Association  of  Machinists  to  furnish  an  engine  and  six 
passenger  coaches,  with  an  engineer  and  fireman,  brakeman  and 
conductor,  on  the  day  named,  to  carry  the  excursion  party  from 
Fort  Worth  to  Mineral  Wells,  for  the  sum  of  %20o,  cash  paid  in 
advance,  which  it  received.  Of  this  sum,  $joo  was  intended  for, 
and  was  paid  to,  the  Weatherford,  Mineral  Wells  &  Northwestern 
Railway  Company,  for  its  share  of  the  proceeds  of  the  excursion. 
The  coaches  furnished  by  the  Texas  &  Pacific  Company  were  to, 
and  did,  run  through  to  Mineral  Wells,  but  at  Weatherford  the 
Mineral  Wells  &  Northwestern  Company  took  charge  of  them,  and 
carried  them  to  Mineral  Wells,  and  back  to  Weatherford,  by  its 
engine  and  train  crew.  Each  railroad  company  furnished  a  con- 
ductor, engineer,  fireman,  and  brakeman  to  accompany  the  train 
while  on  its  road,  but  the  arrangement  was  that  the  conductors  and 
brakemen  only  accompanied  the  train  to  take  care  of  it,  and  see  that 
it  was  not  injured  by  collisions  or  otherwise,  but  were  to  have 
nothing  to  do  with  the  collection  of  tickets  or  fares,  nor  with  who 
should  ride  in  the  coaches,  nor  what  amount  should  be  charged  for 
tne  passage,  but  all  this  was  to  be  exclusively  under  the  control  of 
the  machinist  association.  About  three  hundred  persons  took 
passage  on  this  train,  and  as  they  were  "  on  pleasure  bent,"  when 
the  time  for  returning  came,  many  of  them  came  back  to  the  train 
at  Mineral  Wells  intoxicated,  and  some  acted  very  disorderly  at  the 
station  before  the  train  left  for  Weatherford,  and,  on  the  way  back 
to  Weatherford,  they  were  rude  and  boisterous,  and  were  guilty  of 
obscene,  vulgar,  and  insulting  language  and  conduct  in  the  presence 
of  appellant's  wife.  She  appealed  to  those  of  the  association  who 
seemed  to  be  in  charge  of  the  excursion  for  protection,  but  none 
was  afforded.  The  railroad  conductor,  evidently  under  .the  impres- 
sion that  he  had  no  right  to  interfere  or  in  any  manner  undertake  to 
control  the  excursionists  in  their  conduct  toward  one  another,  made 
no  effort  to  keep  order  on  the  train,  or  protect  anybody  from  the 
insults  and  obscenity  of  this  drunken  gang.  The  county  judge, 
upon  this  evidence,  charged  the  jury  peremptorily  to  find  a  verdict 
for  the  defendant  railway  companies,  evidently  upon  the  theory  that 
the  companies'  conductors  and  brakemen  in  charge  of  the  trains 
respectively  owed  no  duty  to  the  excursionists,  for  the  reason,  as  he 
no  doubt  conceived,  that  they  were  not  passengers  of  the  railway 
companies,  because  they  had  not  bought  railway  tickets. 

Both  companies  contended  that  the  excursionists  were  not  pass- 
engers of  the  railway  companies,  and  that  their  conductors 
respectively  owed  no  duty  to  them,  more  than  to  see  that  the  trains 
were  properly  and  safely  run  and  operated  during  the  excursion; 


DigiLizedbyGoOglc 


AMERICA!^  Negligence  Reports.  243 

and  the  Texas  &  Pacific  Company  contended  that,  as  none  of  this 
misconduct  occurred  on  its  line,  it  would  not  be  liable  In  damages 
therefor.  We  are  of  opinion  that  neither  of  these  propositions  can 
be  sustained,  and  that  both  and  each  of  the  defendant  companies 
are  liable.  It  was  a  joint  underuking  on  the  part  of  the  two  rail- 
road companies  to  carry  the  excursionists  from  Fort  Worth  to  Min- 
eral Wells  and  return,  and  for  this  the  Texas  &  Pacific  Company 
was  paid  a  single  consideration  of  $300.  The  contract  was  made 
with  the  Texas  &  Pacific  Company,  for  the  joint  benefit  of  both 
companies;  and  the  undertaking  being  a  joint  one  on  the  part  of 
both  companies,  and  both  sharing  equally  in  the  profits,  it  was  in 
the  nature  of  a  partnership,  and  both  companies  were  jointly  and 
severally  liable  for  any  damages  occasioned  by  the  neglect  of  either 
in  the  performance  of  any  duty  or  care  imposed  by  law  upon  com- 
mon carriers  of  passengers.  It  is  well  settled  that  a  railroad  com- 
pany cannot  lease  its  road  to  another  without  the  consent  of  the 
legislature,  so  as  to  absolve  itself  from  its  duties  to  the  public  as  a 
common  carrier,  or  avoid  liability  for  damages  occurring  on  its  line 
of  road  to  the  public,  although  another  company  may  be  operating 
the  road,  and  in  full  and  exclusive  control  thereof,  and,  of  course, 
selling  the  tickets  to  persons  who  are  passengers  thereon;  and  we 
can  see  no  reason  why  the  same  rule  should  not  apply  in  cases  where 
the  railroad  company  lets  or  hires  its  trains  or  coaches  or  engines  to 
another  corporation,  company,  or  person  for  a  day  or  trip.  Railway 
Co.  V.  Underwood,  67  Tex.  589,  4  S.  W,  Rep.  ii6;  Railway  Co.  v. 
Rushing,  69  Tex.  306,  6  S.  W.  Rep.  S34;  (i)  Railway  Co.  v.  Moody 
(Tejc.  Sup.)  9  S.  W.  Rep.  465;  Railway  Co.  v.  Lee  (Tex.  Sup.), 
9  S.  W.  Rep.  605;  Railway  Co.  v.  Garteiser  (Tex.  Civ,  App.),  29  S. 
W.  Rep.  939.  We  are  cited  to  Railway  Co.  v.  Culberson,  ^^  Tex. 
375,  10  S.  W,  Rep.  706,  as  authority  in  favor  of  appellees'  non- 
liability, but  that  case  clearly  recognizes  and  reiterates  the  doctrine 
we  hold  here,  but  decides  that  the  lessor  company  would  not  be 
liable  for  injuries  to  the  servants  of  the  lessee  company  occasioned 
by  the  negligence  exclusively  of  their  own  master.  That  a  railroad 
company  is  bound  to  protect  its  lady  passengers  from  insult  and 
abuse,  obscenity,  and  wanton  approach,  see  Railway  Co.  v.  Jones 
(decided  at  the  present  term  of  this  court),  39  S.  W.  Rep.  124  (i); 
Railway  Co.  v.  Ballard  (Ky.),  j  S.  W.  Rep.  530;  Com.  v.  Power,  7 
Mete.  (Mass.)  596;  Craker  v.  Railway  Co.,  36  Wis.  657;  Railway 
Co.  V.  Osborne  (Ky.),  30  S.  W.  Rep.  zi.     In  the  Osborne  Case,  last 

I.  East  Line,  etc.,  R.  Co,  v.  Rushing         z.  Texas  &  Pacific  R.  Co.  v.  Jones, 
6q  Tex.  306.  is  reported  in  6  Am.  Negf.      is  reported  in  t  Am.  Nej;.  Rep.  531. 
Cas.  5S4- 


DigiLizedl^GoOgle 


244  American  Negligence  Reports. 

cited,  the  Court  of  Appeals  of  Kentucky  holds  the  railroad  company 
liable  for  the  acts  of  the  charterer  of  the  train  for  an  excursion  in 
forcibly  ejecting  from  the  steps  of  the  excursion  train  a  person  who 
held  a  ticket  issued  by  the  railroad  company.  We  can  perceive  no 
difference  in  the  duties  of  the  railroad  company  to  the  public  in 
case  it  sells  the  tickets  to  each  passenger  and  in  the  case  where  it 
gives  or  sells  this  privilege  of  issuing  tickets  to  any  other  corpora- 
tion or  person.  The  State  has  granted  it  the  right  to  exercise  all 
the  powers  and  privileges  of  a  railroad  corporation,  which  in  some 
instances  very  nearly  approach  sovereignty,  and  it,  in  turn,  is  bound 
to  the  public  to  see  that  passengers  on  its  train  and  in  its  coaches 
are  protected  in  their  rights  as  such,  regardless  of  who  may  sell  the 
tickets  or  collect  the  fares.  The  duty  is  one  of  which  they  cannot 
relieve  themselves,  by  contract  or  otherwise,  without  the  consent  of 
the  legislature.  The  judgment  is  therefore  reversed,  and  the  cause 
remanded  for  a  new  trial  in  accordance  with  this  opinion. 


MOORE  V.  JONES  (Receiver  of  the  Fort  Worth 
&  Denver  City  Railroad  Company)  d). 


Court  of  Civil  Appeals,    Texas,   yan 


COLLISIOK  — FELLOW-SERVANTS.  — In  an  action  by  a  conduclOT  (or 
injuries  received  in  a  collision  caused  by  (he  parting  of  tbe  train  upon 
which  be  was  employed,  il  was  hrld  that  the  engineer  and  conductor  were 
fellow-servants  and  ihat  the  accident  of  the  parting  of  the  train  did  not 
change  the  relationship  of  the  said  employees,  for  which  accident,  caused 
by  negligence  of  engineer,  the  railroad  was  not  liable. 

Appeal  from  District  Court,  Tarrant  County,  from  judgment 
entered  on  verdict  directed  by  the  court  for  defendant.  The  facts 
appear  in  the  opinion. 

Martin  &  Smith  and  R.  L.  Carlock,  for  appellant. 

Stanley,  Spoonts  &  Thompson,  for  appellee. 

Hunter,  J. —  Appellant  was  a  conductor  on  a  freight  train  on  the 
Fort  Worth  &  Denver  City  Railroad,  in  the  employment  of  appellee, 
who  was  receiver  of  said  road.  He  was  injured  by  a  collision  caused 
by  reason  of  his  train  parting  a  few  miles  north  of  Rhome,  in  Wise 
county,  whereby  he  and  one  brakeman  were  left  in  the  caboose,  and 
the  engineer,  Rreman,  and  head  brakeman  went  on  in  charge  of  the 

I.  A  motion  (or  rehearing  in  this  case  was  denied. 
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engine  aad  eight  box-cars.  The  parting  was  caused  by  a  link  or 
pin,  or  both,  breaking,  but  the  evidence  fails  to  show  which.  The 
separation  of  the  different  parts  of  the  train  was  not  discovered  by 
the  conductor  until  the  collision  occurred,  when  he  was,  by  force  of 
the  collision,  thrown  against  the  door  of  the  caboose,  and  seriously 
injured.  When  the  engine  was  near  Rhome,  the  engineer  discov- 
ered that  his  train  had  parted,  and  gave  the  usual  signal  for  "  train 
broke  in  two,"  which  was  three  blasts  from  his  whistle.  The  con- 
ductor and  his  part  of  the  train  were  then  a  half  mile  behind  the 
engine.  The  whistle  could  be  heard  five  miles.  The  engineer  then 
supposed  that  the  rear  part  of  the  train  was  under  contro',  as  it 
appeared  to  be  moving  slowly.  It  was  down  grade  to  Rhome 
station,  where  the  engineer  stopped  at  a  water  tank,  to  take  water 
for  his  engine,  where  he  also  put  off  his  brakeman,  with  orders  to 
flag  the  conductor's  part  of  the  train.  The  brakeman  succeeded  by 
his  yells  in  attracting  the  attention  of  the  rear  brakeman,  who 
attempted  to  get  to  his  brake,  but  the  collision  occurred  when  he 
was  within  about  six  feet  of  his  brake.  There  was  a  red  light  dis- 
played from  the  station  signal  box,  which  the  engineer  observed, 
and  the  rules  required  that  he  should  not  pass  a  red  light  until  he 
received  orders.  He  could  have  run  two  hundred  and  fifty  feet 
past  the  red  light,  to  the  south  end  of  the  switch,  which  would  have 
placed  him  about  five  or  six  hundred  feet  further  away  from  the 
hinder  part  of  the  train;  and,  if  he  had  done  so,  the  hinder  part 
could  have  been  gotten  under  control,  and  the  collision  have  been 
avoided.  The  engineer  was  employed  by  the  master  mechanic,  and 
the  conductor  was  employed  by  the  superintendent,  who  has  the 
power  to  discharge  him.  Conductors  are  promoted  from  brakemen, 
and  never  get  to  be  engineers;  while  engineers  are  promoted  from 
hostlers,  and  hostlers  from  firemen,  and  never  get  to  be  conductors. 
Each  is  at  the  highest  point  of  promotion  in  his  line  of  service. 
The  court  below,  upon  this  evidence,  directed  the  jury  to  find  a 
verdict  for  defendant,  and  this  is  here  assigned  as  error. 

We  think  the  charge  was  correct,  because  the  conductor  and 
engineer  were  fellow-servants,  and  the  master  is  not  liable  for 
injuries  to  an  employee  caused  by  the  negligence  of  his  fellow-serv- 
ant. Railway  Co.  ;■.  Warner  (Tex.  Sup.)  35  S.  W.  364.  It  is  con- 
tended by  appellant  that,  as  the  train  had  parted,  new  relations 
existed  between  him  and  the  engineer;  that  the  hind  end  was  under 
his  control,  while  the  front  end  was  under  the  control  of  the 
engineer;  and  that  this  parting  of  the  train  created  the  same  rela- 
tions between  him  and  the  engineer  as  would,  under  the  law,  have 
existed  between  conductors  of  different  trains.     We  cannot  assent 


DigiLizedbyGoOglc 


246  American  Negligence  Reports. 

to  this  proposition,  because  the  relation  of  fellow-servants  undoubt- 
edly did  exist  between  him  and  the  engineer  before  the  parting  of 
the  train,  and  this  relation  was  not  changed  by  the  accident  which 
brought  about  the  injury.  It  is  contended  also  that,  though  he  and 
the  engineer  were  fellow-servants,  yet,  if  the  link  or  pin  broke  by 
reason  of  defects,  the  master  would  be  liable.  It  is  sufficient  answer 
to  this  to  say  that  the  evidence  fails  to  show  the  cause  for  the  part- 
ing, and  we  cannot  presume  negligence  in  the  absence  of  some  evi- 
dence to  prove  it.  We  are  of  opinion  that  the  judgment  in  this 
case  ought  to  be  affirmed,  and  it  is  so  ordered. 


MISSOURI,     KANSAS     AND     TEXAS     RAILWAY 
COMPANY   OF  TEXAS   V.   WARREN. 

Court  of  Civil  Appeals,  Texas,  February,  i8y^. 


DRIVING  ACROSS  RAILROAD  TRACK  —  COLLISION.  —  Where  a  person 
driving  &  Mam  atarallroad  crossing  was  injured  byauain,  and  he  testified 
that  when  within  forty  or  fifty  yards  from  the  crossing  he  stopped,  looked 
and  iisieoed,  and  not  seeing  a  train  he  proceeded  to  drive  across,  but  when 
within  forty  or  fifty  feet  down  the  track  he  saw  the  train- approaching  and 
whipped  up  his  mules  to  clear  the  track,  but  was  too  late  to  avoid  the  colli- 
sion, a  verdict  for  plaintiff  will  not  be  disturbed. 

MENTAL  SUFFERING  — DAMAGES.  —Mental  anxiety  Is  an  element  of  dam- 
age which  may  be  considered  where  it  results  naturally  from  the  injuries 
sustained  (i). 

I.  Since  the  decision  in  the  case  at  ^150  for  bis  services.  We  thought 
bar  was  rendered,  the  Supreme  Court  the  reasonable  value  of  such  services 
has  again  passed  upon  the  writ  of  er-  should  have  been  proved.  But,  since 
ror.  The  court  (per  Gaines,  Ch.  J  )  the  writ  of  error  was  granted,  the  plain- 
said:  "  When  we  passed  upon  the  ap-  tiff  (now  the  defendant  in  error)  has 
plication,  we  thought,  and  we  still  filed  a  remittitur  of  $150,  which  was 
think,  that  the  question  presented  in  the  only  sum  claimed  for  such  services 
the  first  assignment  in  this  court  was  in  the  petition,  and  which  was  the  only 
correctly  decided  by  the  Court  of  Civil  sum  which  the  evidence  tended  in  any 
Appeals,  but  we  were  of  the  opinion  manner  to  show  had  been  incurred  on 
that  the  evidence  was  not  sufficient  to  that  account.  This  purges  the  error, 
warrant  a  recovery  for  the  charges  and  hence  the  judgment,  less  the  sum 
contracted  by  the  plaintiff  by  reason  remitted,  is  affirmed;  but  the  defend- 
of  the  treatment  of  the  physician.  The  ant  in  error  is  adjudged  to  pay  both 
only  testimony  upon  that  point  was  the  costs  of  this  court  and  those  of  the 
that  of  the  plaintiff,  which  showed  appeal  to  the  Court  of  Civil  Appeals." 
merely  that  the  physician  charged  him 
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Appeal  from  judgment  for  plaintiff  in  the  District  Court,  Tarrant 
Copnty. 

Stanley,  Spoonts  &  Thompson,  for  appellant. 

Ross  fit  Chapman,  for  appellee. 

This  is  the  second  appeal  in  this  case.  See  ja  S.  W.  578.  Upon 
the  last  trial  the  issue  upon  which  the  previous  judgment  had  been 
reversed  was  eliminated  by  the  verdict  of  the  jury,  holding  the 
appellant  liable  for  negligence  in  the  manner  of  operating  its 
train,  and  finding  against  any  liability  on  the  part  of  the  Texas  & 
Pacific  Railway  Company,  as  the  owner  of  the  track,  for  the  alleged 
negligent  manner  of  its  construction  at  the  point  of  collision.  This 
statement  is  a  sufficient  answer  to  the  several  assignments  of  error 
complaining  of  the  court's  charge  in  submitting  the  issue  of 
negligent  construction  to  the  jury.  No  complaint  is  made  of  the 
verdict  in  finding  negligence  on  the  part  of  appellant,  and  we, 
therefore,  accept  that  finding  as  conclusive.  But  upon  the  issue  of 
contributory  negligence  it  is  urged  that  the  verdict  "  was  contrary 
to  and  unsupported  by  the  evidence,"  in  that  it  appeared  therefrom 
that  if  appellee  had  looked  before  driving  upon  or  near  the  crossing 
he  could  have  seen  and  discovered  the  approach  of  the  train  in  time 
to  have  stopped  his  team,  and  avoided  the  collision.  The  care 
taken  by  the  appellee  is  indicated  by  the  following  quotation  from  his 
evidence  on  cross-examination:  "  When  I  got  in  the  road,  I  stopped 
my  team  and  listened.  I  did  not  do  it  just  as  soon  as  I  hit  the 
road,  but  after  I  got  down  in  the  road.  I  was  then  about  the  top 
of  the  incline,  where  it  begins  to  go  down;  maybe  down  a  little  bit. 
1  was  in  a  buggy.  It  was  a  jump-seated  buggy.  I  could  make  it  a 
double-seated  or  a  single-seated,  either  one.  It  had  a  top  to  it. 
The  top  was  down.  I  had  two  mules  hitched  to  it.  I  stopped, 
brought  my  mules  to  a  full  stop,  stood  up  in  th6  buggy,  and  looked 
south  (which  was  the  direction  the  train  came  from  which  caused 
the  collision),  and  listened.  I  could  not  see  any  trains.  I  could  not 
see  the  dump  there.  I  couldn't  see  the  cut.  I  could  see  the  dirt  on 
this  side.  When  I  stopped,  I  suppose  I  was  forty  or  fifty  yards  from 
the  crossing.  I  only  stopped  a  little  while,  and  looked  and  listened, 
and  couldn't  see  anything,  and  I  drove  on.  I  couldn't  listen  dS  I 
went  on  down.  The  wind  was  blowing  too  hard  as  I  was  going  down, 
and  the  buggy  was  rattling,  and  I  couldn't  hear  anything.  I  watched. 
I  don't  suppose  I  had  my  eyes  that  way  all  the  time.  I  had  to  watch 
my  team.  There  was  nothing  to  hinder  the  team  going  down  the  cut. 
It  was  a  gradual  slant,  and  the  mules  going  home,  in  the  evening.  I 
looked  down  all  the  time,  only  when  I  would  have  to  watch  the 
team.     The  mules  was  pretty  spirited  mules,  and  they  wanted  to 
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trot  down  the  hill,  and  I  didn't  want  them  to  go  too  fast.  I  was 
walking  them  down.  I  first  discovered  the  approach  of  the  train 
'when  the  mules'  front  feet  got  about  the  track.  They  had  their 
feet  over  the  west  rail.  I  guess  their  heads  were  somewhere  about 
the  center  of  the  track.  That  would  throw  me  back  the  length  of 
the  mules,  the  singletrees  and  buggy —  ten  or  twelve  feet,  I  guess.  I 
don't  know  how  far  the  train  was  then,  but  I  suppose  it  was  some 
forty  or  fifty  feet  down  the  track,  to  my  right.  It  was  not  as  much  as 
a  thousand  feet.  A  man  couldn't  see  down  the  road  that  far  if  he  was 
standing  up  in  the  track.  I  did  not  try  to  turn  the  mules  to  the 
right  or  left.  I  gave  them  a  cut,  and  tried  to  rush  them  across. 
I  don't  know  but  part  of  the  buggy  was  on  the  track  when  the 
engine  struck,  but  I  knew  it  tore  the  spokes  out  of  all  the  wheels, 
front  and  hind  wheels.  I  don't  know  where  my  body  was  when  the 
engine  came  up,  whether  it  was  over  east  of  the  rails.  I  was  in  the 
buggy.  It  was  after  they  struck  that  I  became  unconscious."  The 
preponderance  of  the  evidence  tended  very  strongly  to  show  that  by 
a  constant  and  very  careful  lookout  the  train  might  have  been  seen 
before  appellee  approached  so  near  the  crossing  as  to  be  unable  to 
prevent  the  collision ;  but  whether  such  an  outlook,  under  the  circum- 
stances, would  not  have  evinced  a  greater  degree  of  care  than  a 
person  of  ordinary  prudence  would  have  taken,  it  was  for  the  jury 
to  say.  In  finding  that  the  care  taken  by  appellee  was  such  as  a 
person  of  ordinary  prudence  would  have  taken  under  like  circum- 
stances, we  are  not  able  to  say  that  the  verdict  is  contrary  to  and 
unsupported  by  the  evidence. 

The  other  assignments  relate  to  the  measure  of  damages  and  the 
amount  of  the  verdict;  the  first  complaining  of  the  admission  in 
evidence  of  the  testimony  of  appellee  with  reference  to  the  condition 
of  his  mind  as  the  result  of  the  injury,  to  the  effect  that  it  was  not 
at  ease,  and  that  he  suffered  mentally  on  account  thereof. 

Mental  anxiety,  naturally  resulting  from  personal  injuries,  may 
be  considered  in  estimating  the  damages. 

Judgment  affirmed. 

Opinion  by  Stephens,  J, 
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GALVESTON,  HARRISBURG  AND  SAN  ANTONIO 
RAILWAY  COMPANY  V.  EITZEN. 

Court  of  Civil  Appeals,  Texas,  February,  iSpf. 


PERSON  KILLED  AT  CROSSING—  BACKING  TRAIN.  —  Where  plaintiff's 
■atesiate  was  struck  and  killed  by  a  irain  which  was  backing  at  a  crossing, 
the  railroad  company  was  negligeni,  and  its  liability  is  not  relieved  by  rea- 
son oi  the  fact  that  it  was  not  usual  lo  have  a  man  lo  keep  a  lookout  on  the 

Appeal  from  judgment  in  favor  of  plaintiff  in  the  District  Court, 
Bexar  County.     The  facts  appear  in  the  opinion, 

Upson,  Bergstrom  &  Newton,  for  appellant. 

H.  C.  Carter,  for  appellee. 

Neill,  J.  —  This  suit  was  brought  by  Mary  Eitzen  against  the 
Galveston,  Harrisburg  &  San  Antonio  Railway  Company,  to  recover 
damages  for  the  death  of  her  husband,  H.  C.  Eitzen,  which  was 
alleged  to  have  been  occasioned  by  his  being  struck  at  a  crossing, 
through  the  negligence  of  appellant,  by  one  of  its  trains.  She 
recovered  a  judgment  for  $7,500,  from  which  the  railroad  company 
has  appealed. 

On  February  3,  1896,  while  H.  C.  Eitzen,  the  husband  of  appellee, 
was  walking  across  appellant's  railroad  track  where  it  crosses  Burle- 
son street,  in  the  city  of  San  Antonio,  he  was  struck  and  knocked 
down  and  run  over  by  one  of  appellant's  trains,  and  his  left  leg  cut  off 
near  his  body,  from  the  effects  of  which  he  died  four  days  after. 
The  appellant's  servants  were  negligent  in  the  operation  of  said  train, 
and  such  negligence  was  the  proximate  cause  of  Eitzen's  injury, 
which  resulted  in  his  death.  There  was  no  negligence  on  the  part 
of  the  deceased  proximately  contributing  to  his  injury,  but  his  death 
was  caused  solely  by  appellant's  negligence,  unmixed  with  any  negli- 
gence on  his  part. 

The  following  is  the  court's  charge  on  the  issue  of  negligence: 
"  If  you  believe  from  the  evidence,  that  plaintiff's  husband,  H.  C. 
Eitzen,  was  run  over  by  defendant's  train  at  Burleson  street  cross- 
ing, as  alleged  in  plaintiff's  petition,  and  injuries  inflicted  on  htm 
that  caused  his  death,  as  alleged  by  plaintiff,  and  that  the  defend- 
ant's servants  in  charge  of  the  train  failed  to  blow  the  whistle  and 
ring  the  bell  as  provided  by  law,  and  that  such  failure  to  blow  the 
whistle  and  ring  the  bell  directly  caused  the  injuries  to  plaintiff's 
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husband,  defendant  would  be  liable  for  any  damage  thereby  caused, 
unless  you  further  find  that  plaintiff's  husband  was  guilty  of  contribu. 
tory  negligence.  Or  if  you  believe  from  the  testimony  that  plaintiff's 
husband  was  injured  by  defendant's  servants  backing  its  cars  against 
and  over  him,  as  alleged  in  plaintiff's  petition,  and  that  such  injuries 
resulted  in  his  death,  and  that  the  defendant  failed  to  have  any  one 
on  the  rear  end  of  the  train  to  keep  a  lookout  as  alleged  in  plaintiff's 
petition,  and  that  such  failure  to  have  such  a  lookout  was  under  all  the 
circumstances  negligence,  and  that  such  negligence,  if  any,  directly 
caused  or  contributed  to  the  injury  of  plaintiff's  husband,  the  plain- 
tiff should  recover,  if  any  damage  she  has  suffered,  unless  you 
find  plaintiff's  husband  was  also  guilty  of  negligence  which  con- 
tributed to  his  death.  You  are  instructed  that  it  was  the  duty  of 
plaintiff's  husband,  upon  approaching  the  tracks  of  defendant,  or 
while  walking  upon  defendant's  track,  to  use  reasonable  care  and 
caution  to  ascertain  whether  any  cars  were  approaching,  and  to  use 
reasonable  care  and  caution  to  avoid  injury  to  himself  by  the  cars 
of  defendant  being  operated  upon  its  tracks;  and  if  you  find  from 
the  testimony  that  plaintiff's  deceased  husband  failed  to  use  such 
care  and  caution,  and  was  guilty  of  negligence  in  failing  so  to  do,  and 
that  such  negligence,  if  any,  proximately  contributed  to  the  injuries 
and  death  of  plaintiff's  deceased  husband,  then  you  will  find  for 
defendant,  although  you  may  believe  that  defendant's  agents  and 
employees  operating  said  train  were  also  guilty  of  negligence  in 
causing  plaintiff's  husband's  injuries  and  death.  In  connection  with 
the  foregoing  instructions,  you  are  charged  that  by  the  terms  '  rea- 
sonable care  and  caution,'  as  used  in  this  charge,  is  meant  such  care 
and  caution  as  an  ordinary  prudent  person  would  use  under  like  cir- 
cumstances and  conditions.  Negligence  consists  in  a  want  of  that 
reasonable  care  which  would  be  exercised  by  a  person  of  ordinary 
prudence,  under  all  the  existing  circumstances,  in  view  of  the  probable 
danger  of  injury."  The  charge  is  responsive  to  all  the  issues  made 
by  the  pleadings  and  the  evidence,  and  is  a  clear  and  accurate 
enunciation  of  the  principles  of  law  applicable  to  them;  and  the  only 
complaint  made  of  it  by  appellant  is  that  the  question  as  to  whether 
it  was  negligence  in  the  appellant  to  fail  to  have  some  one  on  the 
rear  end  of  the  train  to  keep  a  lookout  should  not  have  been  sub- 
mitted. The  ground  of  this  complaint  is  that  it  appears  from  the 
evidence  that  Eitzen  had  been  a  switchman  in  appellant's  yards, 
and  that  it  was  not  customary  to  have  a  man  on  the  rear  end  of  the 
train.  If,  as  the  jury  found,  it  was  negligence  not  to  have  a  person 
on  the  rear  end  of  the  train  for  the  purpose  of  keeping  a  lookout, 
-we  cannot  see  why  appellant's  habitual  negligence  in  this  regard 
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should  relieve  it  of  the  consequences  of  its  negligence  in  this  par- 
ticular instance. 

The  remaining  assignment  complains  of  the  sufficiency  of  the  evi- 
dence to  support  the  verdict.     We  have  read  all  the  evidence,  and 
given  it  full  consideration,  and  do  not  believe  we  would  be  warranted 
in  disturbing  the  verdict  upon  the  ground  assigned. 
Judgment  affirmed. 

HOUSTON,  EAST  AND  WEST  TEXAS  RAILWAY 
TELEGRAPH  COMPANY  v.  DAVIDSON  et  al. 

Court  of  Civil  Appeals,  Texas,  February,  iS^y. 


DELAY  IN  TRANSMITTING  CIPHER  TELEGRAM  — NOTICE  TO  DIS- 
PATCHER.—  In  an  accion  for  damages  resulting  from  delay  in  trans- 
milting  a  cipher  telegram,  il  was  iiriVtliat  consequential  damages  cannot  be 

.  recovered  unless  the  telegraph  company  is  made  acquainted  niib  the 
nature  of  ibe  dispatch. 

Appeal  from  Nacogdoches  County  Court.  The  facts  appear  in 
the  opinion. 

W.  H.  Wilson  and  Baker,  Botts,  Baker  &  Lovett,  for  ap- 
pellant. 

John  T.  Garrison  and  Ingraham  &  Ratcliffe,  for  appellees. 

Williams,  J. —  Appellees  sued  appellant  and  the  Western  Union 
Telegraph  Company  for  damages  resulting  from  delay  in  transmit- 
ting a  telegram.  Appellant  has  a  telegraph  line  from  Nacogdoches 
to  Houston,  and  the  Western  Union  Company  one  from  Houston  to 
New  Orleans.  On  the  9th  day  of  October,  1894,  appellees,  at 
Nacogdoches,  received  from  H.  Dessommes,  at  New  Orleans,  a  tele- 
gram, wholly  in  cipher,  but  which,  when  translated,  contained  an 
offer  to  purchase  of  appellants  one  hundred  bales  of  cotton  at  a 
given  price,  provided  the  offer  was  accepted  by  wire  the  same  even- 
ing. Appellee  replied  by  telegram,  also  wholly  in  cipher,  which 
contained  an  acceptance  of  the  offer.  The  telegram  was  a  day 
message,  and  was  paid  for  as  such,  but  appellant,  in  sending  it  to 
Houston,  changed  it  into  a  night  message,  and  in  consequence  of 
this  mistake  it  was  not  delivered  at  New  Orleans  until  the  morning 
of  October  loth,  and,  the  price  of  cotton  having  declined,  Des- 
sommes refused  to  make  the  trade.  The  action  was  for  the  loss 
sustained.  The  case  was  tried  below  by  jury,  and  verdict  and  judg- 
ment were  rendered  in  favor  of  the  Western  Union  Company,  but 
against    the    appellant.      The   judgment   in    favor  of  the  former 
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company  is  not  attacked,  and,  as  there  is  no  joint  interest  of  it  and 
appellant  involved  in  the  case,  the  judgment,  as  to  it,  will  be  affirmed. 
The  evidence  adduced  at  the  trial  shows  that  defendant's  agent 
did  not  know  the  meaning  of  either  dispatch,  nor  to  what  they  had 
reference.  The  agent  knew  that  appellees  dealt  In  cotton,  and  also 
that  they  bought  and  sold  merchandise.  The  dispatch  was  carried 
to  appellant's  office  by  a  boy  fifteen  years  old,  who  is  not  shown  to 
have  known  its  contents,  but  who  delivered  it  with  a  verbal  message 
from  appellants  to  the  agent  to  rush  it  through,  as  it  was  very 
important.  The  charge  of  the  court  authorized  a  recovery  upon 
these  facts  of  the  loss  claimed  by  appellants  as  the  result  of  their 
failure  to  make  the  sale,  and  refused  an  instruction  that  plaintiffs 
were  only  entitled  to  recover  the  charge  paid  for  the  message.  We 
think  the  charge  was  erroneous,  and  that  the  special  charge  should 
have  been  given.  It  is  well  settled  that  senders  of  cipher  messages 
cannot  recover  consequential  damages  resulting  from  negligent  delay 
in  delivering  them  unless  the  telegraph  company  is  acquainted  in 
some  way  with  the  nature  of  the  matter  to  which  the  message  relates, 
so  that  the  damages  likely  to  result  from  the  delay  may  be  said  to 
have  been  within  the  contemplation  of  the  parties.  Daniel  zk  Tele- 
graph Co.,  6i  Tex.  453;  Primrose  «-.  Telegraph  Co.,  154  U.  S.  33,  14 
Sup.  Ct.  1098.  None  of  the  authorities  in  this  State  cited  in  support 
of  the  judgment  deny  this  doctrine,  but,  on  the  contrary,  all  of 
them  recognize  it.  In  some  of  them  it  is  said  to  be  the  duty  of  the 
telegraph  company  where  the  message  carries  its  meaning  on  its  face, 
and  indicates  the  subject  to  which  it  relates,  to  make  inquiry,  if  it 
desires  further  information  concerning  collateral  facts  and  details. 
When  it  can  be  seen  what  the  telegram  is  about,  these  remarks  are 
all  very  correct,  and  it  is  only  in  reference  to  telegrams  of  that  char- 
acter that  they  are  made.  The  telegrams  in  question  might,  so  far 
as  any  one  could  know  from  reading  them,  have  been  about  almost 
any  conceivable  matter.  The  information  given  to  the  agent  that 
the  last  one  was  important  left  the  matter  where  it  was  before.  The 
fact  that  the  wire  was  used  was  enough  to  convey  that  information, 
and  it  was  defendant's  duty,  without  instructions,  to  send  the  mes- 
sage with  all  reasonable  dispatch.  The  decision  in  the  case  of  Tele- 
graph Co.  V.  Nagle  (Tex.  Civ.  App.),  32  S.  W.  Rep.  707,  does  not 
go  to  the  extent  of  sustaining  this  judgment.  The  holding  there  is, 
in  substance,  that  the  circumstances  of  the  case  were  sufficient  to 
notify  the  company  what  the  message  related  to.  Here  there  is 
nothing  whatever  to  give  such  notice  to  the  defendant.  The  rule  is 
that  the  defendant,  to  be  made  responsible  for  damages  such  as  are 
here  claimed,  must  be  put  upon  notice  of  the  nature  of  the  matter 
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to  which  the  message  relates,  either  by  the  message  itself  or  by 
extraneous  evidence.  In  most  of  the  cases  relied  on  by  appellees 
the  information  was  given  by  the  message  itself.  In  the  Nagle  Case 
it  was  held  to  have  been  partly  by  the  message  (which  was  not  entirely 
in  cipher)  and  partly  by  other  evidence.  Here  it  was  not  given  \n 
either  way.  As  the  evidence  now  stands,  plaintiffs  show  no  right  to 
recover  beyond  the  fee  paid  for  sending  the  message.  The  fact  that 
the  message  was  unrepealed,  though  it  was  in  cipher,  will  not  excuse 
defendant  from. that  liability  if  it  changed  it  from  a  day  message 
into  a  night  message,  and  thus  caused  the  delay  in  sending  it. 
But,  admitting  the  cause  of  action  on  this  ground,  it  does  not  follow 
that  such  negligence  would  authorize  the  recovery  of  consequential 
damages  such  as  above  discussed,  any  more  than  would  any  other 
negligent  delay,  as  appellees'  counsel  seem  to  contend.  It  is  but 
negligence,  at  least,  causing  delay  in  the  delivery  of  the  message, 
and  the  measure  of  damages  is  to  be  determined  as  in  any  other  simi- 
lar case. 

The  petition  failed  to  allege  the  time  when  appellees  learned  of 
the  refusal  of  Dessommes  to  take  the  cotton,  and  where  the  cotton 
then  was.  Special  exceptions  pointed  out  these  omissions,  and  we 
think  they  should  have  been  sustained.  The  correct  measure  of 
damages,  if  plaintiffs  could  show  a  right  to  recover  for  the  loss, 
would,  we  think,  be  the  difference  between  the  price  Dessommes 
would  have  paid  and  the  market-value  of  the  cotton  at  the  place 
where  it  was  situated  when  appellees  learned  that  the  trade  had 
fallen  through.  If  they  were  to  ship  the  cotton  to  New  Orleans  to 
get  the  price  offered  by  Dessommes,  the  cost  of  so  doing  should,  of 
course,  be  deducted  from  this  difference.  This  being  so,  it  was 
important  that  the  defendant  should  be  notified  by  the  pleading 
where  the  cotton  was,  and  of  the  time  when  plaintiffs  received  the 
information,  as  its  price  at  that  time  and  place  was  to  form  the  basis 
of  the  calculation.  With  this  measure  of  damages  to  be  applied,  it 
was  immaterial  when  plaintiffs  sold  the  cotton.  If,  however,  the 
defendant  should  desire  to  show  that  plaintiffs  had  eventually  sold  it 
at  a  loss  less  than  such  as  the  measure  above  laid  down  would  give, 
it  could  do  so  in  diminution  of  damages.  In  order  to  make  the  case 
set  up  by  plaintiffs,  it  would  be  necessary  for  them  to  show  that  by 
reasonable  diligence  the  defendant  could  have  delivered  the  tele- 
gram on  the  9th  at  such  time  as  that  the  cotton  would  have  been 
taken  by  Dessommes.  All  of  the  points  urged,  so  far  as  necessary, 
arc  disposed  of  in  what  we  have  said.  Affirmed  as  to  the  Western 
Union  Telegraph  Company,  and  reversed  and  remanded  as  to  Hous- 
ton, East  &  West  Texas  Railway  Telegraph  Company. 
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HOUSTON     AND    TEXAS    CENTRAL    RAILWAY 
COMPANY  V.  SMITH. 

Cffurt  of  Civil  Appeals,  Texas,  February,  tS^j. 


BRAKEMAN  KILLED  ON  STOCK  CAR  — INSTRUCTION.  —  In  an  action 
for  damages  for  wrongful  killing  of  a  brakeman,  an  instruction  which 
leads  the  jury  to  infer  that  they  may  find  (hat  there  was  a  defective  brake, 
there  being  no  evidence  offered  on  ihat  point,  is  reversible  error. 

Appeal  from  judgment  for  plaintiff  in  the  District  Court,  Dallas 
County. 

R.  De  Armond,  for  appellant. 

John  Bookhout,  for  appellee. 

The  husband  of  appellee  Smith,  a  brakeman  on  one  of  appellant's 
freight  trains,  was  killed  at  Bremond  while  working  on  detached 
cars,  which  were  dropped  down  grade  to  an  extension  track  by  a 
flying  switch.  There  was  a  stock  car  standing  on  this  track,  which 
was  struck  by  these  cars  in  their  descent,  after  which  Smith  climbed 
upon  the  stock  car  to  set  the  brake  thereon,  in  order  to  check  the 
cars,  and  to  prevent  them,  or  some  of  them,  from  being  derailed  at 
the  extremity  of  the  track.  In  setting  this  brake,  his  back  was 
turned  to  the  other  cars,  when  they  struck  the  second  time,  and  he 
was  knocked  off  and  killed.  An  examination  of  the  case  has  con- 
vinced us  that  there  was  one  error  which  requires  a  reversal  of  the 
judgment. 

The  fifth  assignment  complains  of  the  following  charge:  "  Now, 
if,  after  the  manner  of  the  switching  had  been  determined  upon  and 
executed,  the  deceased,  acting  within  the  line  of  his  duty,  and  with 
the  use  of  the  care  and  prudence  required  of  him  by  the  law  as 
above  described,  entered  upon  the  stock  car  for  the  purpose  of  set- 
ting the  brakes  thereon,  and  preventing  it  from  being  derailed,  and 
you  find  that  the  brakes  thereon  were  defective,  and  defendant  had 
not  used  reasonable  care  to  discover  and  remedy  such  defects,  and 
that,  as  the  direct  and  proximate  result  of  such  brakes  being 
defective,  and  such  failure  of  the  defendant  to  use  reasonable  care 
to  discover  and  remedy  same,  plaintiff's  husband  was  killed,  you 
will  find  for  plaintiff;  but  if  you  find  that  deceased,  in  going  on  said 
car,  did  not  use  such  care  as  the  law  demanded  of  him,  or  could  not 
see  the  defects,  if  any,  in  the  brakes  thereon,  or  could,  by  the  use 
of  such  care  as  was  demanded  of  him  after  he  got  on  the  car,  have 
avoided  the  accident,  then,  in  either  of  such  events,  you  will  find 
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for  defendant,  though  you- may  find  defendant  was  also  negligent." 
There  was  no  testimony  going  to  show  that  the  brakes  on  the  stock 
car  were  defective.  Appellee  has  not  pointed  out  any,  and  we  have 
failed  to  find  any  in  the  record.  The  vice  In  the  charge  lies  in  its. 
tendency  to  lead  the  jury  to  suppose  that  there  was  such  evidence 
before  them.  This  question  has  been  decided  too  often  to  require 
discussion.  Railway  Co.  v.  Waldo  (Tex,  Civ.  App.),  26  S.  W.  Rep. 
1006,  and  cases  cited. 

Reversed  and  remanded. 

Opinion  by  James,  Ch.  J. 

TEXAS  AND  NEW  ORLEANS  RAILWAY  COMPANY 
V.  BELL. 

Court  of  Civil  Appeals,  Texas,  February,  i8^j. 


BRAKEMANKILLEDWHILECOUPLING  CARS.— RAILROAD  COMPANY 
LIABLE.  —  Where  a  brakeman  in  the  employ  of  defendant  company  was 
killed  while  coupling  cars,  due  to  improper  and  negligcnl  loading  of  one  of 
the  cars  which  cauMd  the  collision  resulting  in  the  bralteman's  death,  the 
defendant  was  liable. 

.\ppEAL  from  judgment  for  plaintiff  in  the  District  Court,  Jefferson 
County.     The  facts  appear  in  the  opinion. 

O'Brien  &  O'Brien,  for  appellant. 

Douglass  &  Jackson  and  Thomas  H.  Ball,  for  appellee. 

Williams,  J. —  Appellee  recovered  the  judgment  in  the  court 
below  from  which  this  appeal  is  prosecuted,  for  damages  for  the 
death  of  her  son,  M.  T.  Bell,  as  caused  by  defendant's  negligence. 
Deceased  was  a  brakeman  in  the  employ  of  the  defendant,  and  was 
killed  by  being  caught  between  two  of  its  cars  while  trying  to  couple 
them  together.  A  string  of  loaded  cars  was  standing  upon  a  switch 
track  in  the  yard  at  Beaumont,  and  another  string  of  nine  cars  was 
put  in  motion  by  an  engine,  and  turned  loose,  so  that  they  might 
move  slowly  down  until  they  came  in  contact  with  the  standing  car 
at  the  east  end  of  the  former  string,  when  the  coupling  was  to  be 
made.  Bell  rode  upon  the  ladder  of  the  foremost  of  the  moving 
cars  until  within  a  short  distance  of  the  others,  when  he  got  down, 
and  vent  swiftly  between  them,  to  make  the  coupling  when  they 
should  come  together.  By  the  collision,  the  drawhead  of  the  stand- 
ing car  was  driven  in,  and  Bell's  head  was  caught  between  the  mov- 
ing car  and  the  end  of  a  projecting  timber  on  the  standing  car,  and 
he  was  killed.     Evidence  offered  by  defendant  tended  to  show  that 
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the  standing  car  had  been  properly  loaded,  and  that  the  timber  did 
not  project  beyond  its  end  before  the  collision,  but  that  it  was  dis- 
placed by  force  of  the  shock.  But  a  witness  for  plaintiff  who 
examined  the  car  immediately  after  the  occurrence  testified  that  the 
lumber  projected  at  both  ends,  and,  if  this  be  true,  it  is  not  con- 
sistent with  the  explanation  offered  by  defendant.  All  of  the  wit- 
nesses agree  that  the  timber  did  project  at  the  east  end  of  the  car 
after  the  accident,  but  none  of  them  except  the  one  mentioned 
examined  the  other  end.  The  witness  who  testified  to  the  loading 
of  the  car  gave  the  character  and  lengths  of  the  pieces  which  had 
been  placed  upon  it,  and  it  was  sought  thereby  to  exclude  the  possi- 
bility that  it  could  have  projected  at  both  ends.  But  there  is  a  con- 
flict as  to  the  length  of  the  car,  as  well  as  to  the  length  of  some  of 
the  lumber.  The  evidence  warranted  the  jury  in  finding  that  the 
car  was  improperly  and  negligently  loaded,  and  that  this  contributed 
to  cause  the  death  of  Bell.  The  defendant  knew  the  manner  in 
which  the  car  was  loaded.  The  drawhead  of  the  standing  car  gave 
way  because  of  the  breaking  and  splitting  of  the  draft  timbers.  The 
iron  casting  itself  remained  in  good  condition  after  the  collision, 
but  the  bolts  by  which  it  was  held  were  broken,  and  the  timbers 
were  broken  and  split  to  pieces.  In  one  of  them,  which  supported 
the  drawhead,  was  the  appearance  of  its  having  been  previously  split 
long  enough  for  the  timber  inside  the  crack  to  become  discolored. 
The  nature  of  the  crack  and  its  position  in  the  timber  are  not  further 
explained,  and  there  is  nothing  to  indicate  whether  it  was  situated 
so  as  to  be  seen  before  the  timbers  were  broken  or  not.  Nor  is 
there  anything  beyond  the  occurrence  itself  to  show  the  likelihood 
of  its  causing  such  an  accident.  The  defendant's  witnesses  testified 
that  the  car  had  been  inspected  on  the  same  day,  and  that  the  draw- 
head  and  timbers  were  found  in  good  condition.  The  evidence 
shows  that  the  cars  moved  slowly,  at  a  rate  of  speed  which  was  con- 
sidered safe  for  such  purposes,  and  that  such  a  result  would  not 
ordinarily  be  caused  by  such  a  collision.  Bell  had  had  nothing  to 
do  with  the  standing  car,  and  there  is  nothing  to  indicate  that  he 
knew  or  ought  to  have  known  of  the  manner  in  which  it  was  loaded, 
or  the  condition  of  the  draft  timbers.  He  was  guilty  of  no  want  of 
usual  and  ordinary  care  in  attempting  to  make  the  coupling  as  he 
did,  and  in  failing,  under  the  circumstances  stated,  to  see  the  tim- 
bers projecting.  He  had  the  right  to  assume  that  the  car  was 
properly  loaded,  in  accordance  with  the  rules  of  the  company,  which 
forbade  the  loading  of  cars  with  projecting  timbers.  He  could  have 
checked  the  moving  cars  by  applying  brakes  with  which  they  were 
furnished,  but  the  purpose  of  their  movement  was  to  couple  them  to 
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the  other  cars,  and  they  were  moving  at  a  proper  speed  for  that  pur- 
pose, with  nothing  to  indicate  to  him  that  they  should  be  stopped. 
We  conclude  that,  in  putting  the  car  where  it  was,  loaded  as  it  was, 
the  defendant  was, guilty  of  negligence;  that  this  contributed  to 
cause  the  death  of  Bell,  and  that  3^11  himself  was  not  guilty  of  neg- 
ligence in  any  respect.  The  evidence  is  also  sufhcient,  we  think, 
to  show  that  the  timbers  of  the  drawhead  were  defective,  but  is  not 
sufficient  to  charge  defendant  with  notice  of  its  defects.  There  is 
no  pretense  that  any  person  concerned  in  loading  or  handling  the 
car  in  question  was  a  fellow-servant  of  Bell;  nor  is  any  claim  made 
that  plaintiff  is  not  entitled  to  recover  if  a  cause  of  action  arose  from 
the  killing  of  Bell,  nor  that  the  amount  recovered  is  too  large. 

Conclusions  of  Law. — That  defendant  is  responsible  for  the 
impruper  loading  of  the  car,  and  for  damages  resulting  to  plaintiff 
from  Bell's  death. 

That  there  was  no  error  in  the  part  of  the  charge  of  the  court 
complained  of  in  the  first  assignment  as  follows:  "The  plaintiff 
alleges  that  M.  T.  Bell  came  to  his  death  from  two  alleged  negligent 
acts  or  omissions,  viz.,  the  alleged  defective  draft  timbers,  and  the 
alleged  negligent  loading  of  the  car,  etc.;  and  if  M.  T.  Bell's  death 
was  caused  by  either,  and  the  other  necessary  facts  exist  to  authorize 
a  recovery  by  plaintiff,  then  she  could  recover  on  the  one  so  estab- 
lished." The  court  was  not  required  to  put  all  of  the  law  of  the 
case  into  one  sentence.  The  "  other  necessary  facts  "  to  authorize 
a  recovery  could  properly  be  defined  in  other  parts  of  the  charge, 
and  it  is  not  claimed  that  they  were  not.  If  they  were  not,  the 
defendant  should  have  asked  special  instructions. 

The  court  did  not  err  in  its  definition  of  contributory  negli- 
gence, in  requiring  that  it  contribute  "  so  that  it  (the  death)  would 
not  have  occurred  but  for  his  (deceased's)  own  negligence."  Rail- 
way Co.  V.  Ormond,  64  Tex.  489. 

The  findings  of  fact  dispose  of  all  of  the  other  assignments  of 
error.     In  view  of  the  verdict  upon  the  evidence,  we  hold  that  the 
judgment  should  be  aESrmed. 
Vol.  II  — 17 
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MISSOURI,  KANSAS  AND  TEXAS  RAILWAY  COM- 
PANY V.  MILLER. 

r 
Court  of  Civil  Appeals,  •Texas,  February,  i8gf. 


ALIGHTING  FROM  TRAIN  — SUDDEN  START.  — When:  plain UR  boarded 
one  of  defendant's  trains  for  the  purpose  of  assisting  his  wife  to  a  seat, 
and  white  on  ihe  platform  steps  be  told  a  person,  who  appeared  to  be  the 
conductor,  Ibat  he  wanted  to  get  off,  but  the  train  started  and  he  jumped 
oS  and  was  injured,  the  alig-biing  place  being  insufficiently  lighted,  there 
was  sufficient  evidence  of  defendant's  negligence  to  justify  verdict  for 
plain  tiH  (l). 

Appeal  from  judgment  for  plaiatiff  in  the  District  Court,  Hill 
County. 

T.  S.  Miller  and  Stanley,  Spoonts  &  Thompson,  for  ap- 
pellant. 

McKiNNON  &  Carlton,  for  appellee. 

The  appellee,  T.  K.  Miller  (plaintiff  below)  accompanied  his 
wife  to  defendant's  train,  at  a  station  where  it  stopped,  and  boarded 
one  of  the  passenger  coaches  to  assist  her  in  getting  seated.  His 
testimony  goes  to  show  that  while  he  was  on  the  platform  steps, 
boarding  the  coach,  seeing  that  the  train  was  about  to  be  started, 
he  told  a  person  seemingly  in  authority,  near  the  steps,  and  who, 
there  is  evidence  to  show,  was  the  conductor  in  charge  of  the  train, 
that  he  was  to  get  off.  The  train  started,  and  he  went  with  his 
wife  about  ten  feet  into  the  coach,  and,  seeing  that  there  were 
plenty  of  seats,  went  out,  and  jumped  or  swung  off,  and  was  injured 
in  doing  so.  The  place  where  he  got  off  was  on  the  depot  plat- 
form, near  or  at  the  ticket  office,  the  place  where  passengers  on 
the  next  coach  in  front  would  have  gotten  on  or  off.  There  was 
evidence  that  there  was  no  light,  or  insufficient  light,  at  this  place, 
the  time  of  the  injury  being  about  daybreak.  In  view  of  the  ver- 
dict, we  find  that  there  was  evidence  of  negligence  on  the  part  of 
the  defendant,  in  moving  the  train  after  notice  that  plaintiff  expected 
to  get  off,  and  also  evidence  of  negligence  with  reference  to  a  per- 
son so  going  upon  the  train,  in  not  having  sufficient  tight  at  the 
place  where  he  would  be  likely  to  get  off  under  the  circumstances, 

I.   For  actions  arisingout  of  injuries      Neg.   Cas.     For  cases  in  other  States, 
sustained   while    alighting    from    or     see  Atn.  Neg.  Cas.,  voU.  3-6. 
boarding  cars,  etc.,  in  Texas,  see  6  Am. 
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and  also  evidence  admitting  of  the  finding  that  plaintiff  was  not, 
under  the  circumstances,  chargeable  with  contributory  negligence. 

Judgment  affirmed. 

Opinion  by  James,  Ch.  J. 


HOUSTON    AND   TEXAS    CENTRAL   RAILROAD 
COMPANY  V.  HUFFHINES. 

Court  of  Civil  Appeals^  Texas,  February,  iS^y. 


CATTLE  KILLED  ON  TRACK  —  ERRONEOUS  VERDICT.  —  Where  cattle 
were  kilted  on  a  railroad  track  at  a  place  where  Che  railroad  compaay  were 
not  required  to  fence,  a  verdict  based  on  the  ground  that  the  track  was  not 
feoced,  is  erroneous  and  should  be  reversed. 

Appeal  from  judgment  for  plaintiff  in  the  Dallas  County  Court. 
The  facts  appear  in  the  opinion. 

Russell  De  .\rmokd,  for  appellant. 

McLaurin  &  WozENCRAFT,  for  appellee. 

Neill,  J, — This  suit  was  brought  by  appellee  against  appellant 
to  recover  damages  for  killing  his  horse  and  colt.  He  recovered 
judgment  for  $i8o,  from  which  the  company  has  appealed.  When 
the  animals  were  killed,  appellant's  right  of  way  was  crossed  by  a 
road  which  ran  through  a  lane.  In  places  the  lane  was  just  wide 
enough  for  a  wagon  to  pass  along,  but  before  it  reached  appellant's 
railroad  track  it  broadened,  and  was  about  too  feet  wide.  Up  to 
the  lane  on  either  side  appellant's  road  was  fenced,  and  had  cattle- 
guards  connected  by  wings  to  the  lane  fences.  The  road  which 
crossed  appeliant's  track  was  between  the  cattle-guards,  not  exceed- 
ing six  feet  wide,  and  appellant's  right  of  way  could  have  been  fenced 
up  to  it  without  inconvenience  to  any  one.  The  appellee  lived 
south  of  the  railroad,  and  his  stock  crossed  the  track  through  the 
lane  to  get  water  from  a  branch  on  the  north  side,  and  on  the  night 
when  the  animals  were  killed  he  had  left  his  gate  open  so  they  could 
go  through. the  lane  to  water.  The  only  eye-witness  to  the  acci- 
dent, whose  testimony  appears  in  the  record,  was  Mr.  Flynn.  He 
testified  that  on  the  night  of  October  i6,  1894,  he  was  fireman  on 
one  of  appellant's  freight  trains,  and  that  about  two  o'clock  a.  m. 
the  animals  "  were  struck  right  square  in  the  center  of  the  road 
crossing,"  by  the  engine  of  his  train,  that  the  animals  came  from  the 
darkness  on  to  the  crossing,  and  were  not  and  could  not  have  been 
seen  in  time  to  have  prevented  the  collision.     There  is  nothing  in 
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the  record  that  tends  to  throw  any  discredit  upon  this  witness'  testi- 
mony. It  is  consistent  with  all  the  other  evidence,  and  we  can  see 
no  reason  why  he  should  not  be  believed.  If  his  testimony  is  true, 
the  accident  occurred  at  a  point  on  appellant's  road  where  it  was 
not  permitted  to  fence,  and,  to  make  it  liable  for  killing  the  animals, 
negligence  on  the  part  of  the  company  would  have  to  be  shown.  Of 
such  negligence  there  is  not  a  particle  of  testimony.  It  is  not  neces- 
sary to  consider  whether  it  was  obligatory  upon  appellant  to  fence  its 
right  of  way  clear  up  to  the  road  which  crossed  its  track,  in  order 
to  escape  liability,  had  the  collision  occurred  at  a  point  between 
where  the  road  crossed  and  where  the  cattle  guards  were  con- 
structed, because  the  only  evidence  as  to  the  killing  shows  it  did  not 
occur  at  such  a  point,  but  at  a  place  where  the  company  had  no 
right  to  fence.  From  a  careful  consideration  of  the  evidence,  we 
have  concluded  that  it  is  wholly  insufficient  to  support  the  verdict, 
and  that  the  court  below  should  have  granted  a  new  trial  on  that 
ground,  and,  on  account  of  its  failure  to  do  so,  it  is  our  duty  to 
reverse  the  judgment  and  remand  the  case,  which  is  accordingly 
done. 


CHRISTIE   V.   GALVESTON    CITY   RAILROAD 
COMPANY. 

Cmrl  of  Civil  Appeals,  Texas,  February,  z8^. 


DAMAGES  —  EARNINGS  AS  EVIDENCE.  —  When:  a  carpenter  was  injured 
while  boarding  a  street  car.  evidence  as  to  his  earnings  as  a  carpenter 
admissible  in  proof  of  damages  sustained. 

BOARDING  STREET  CAR  IN  MOTION  —  SUDDEN  START.  —  Where  plain- 
lid  was  injured  while  boarding  street  car  which,  as  alleged,  was  suddenly 
started,  he  can  recover,  even  if  guilty  of  negligence  in  atlempdng  to  get  on 
the  car  while  it  was  moving,  if  defendant's  servants  saw  the  situation  and 
thereafter  negligently  started  the  car  with  a  jerk. 

Appeal  from  judgment  for  defendant  in  the  District  Court, 
Galveston  County. 

John  D.  Fearhake  and  Spencer  &  Kincaid,  for  appellant. 

Jas.  B.  &  Chas.  J.  Stubbs,  for  appellee. 

Appellant  sued  to  recover  damages  for  injuries  received  by  him 
when  trying  to  get  on  one  of  defendant's  street  cars,  which  he 
alleges  were  caused  by  negligence  of  the  defendant's  servants. 
From  verdict  against  him  he  appeals. 
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The  petition  alleged  that  plaintiff  was  a  skilful  carpenter,  stated 
the  nature  of  injuries  which  impaired  his  ability  to  work,  and  also 
alleged  permanent  disability  for  business,  stating  damages  at  $10,000. 
The  rate  of  his  earnings  as  a  carpenter  was  not  alleged,  and  when 
he  offered  evidence  to  show  it,  the  court  sustained  an  objection, 
because  it  had  not  been  alleged.  We  think  the  allegations  were 
sufficient  to  admit  the  proof.  The  evidence  offered  tended  to  prove 
the  extent  to  which  he  had  been  damaged  by  his  disability  to  perform 
his  work  as  a  carp>enter.  His  petition  alleged  such  damage,  and  the 
fact  offered  was  simply  evidence  tending  to  establish  the  allegation. 

The  following  special  charge  was  refused:  "  You  are  further 
instructed  that  if  you  believe  from  the  evidence  that  the  plaintiff  was 
guilty  of  contributory  negligence,  he  cannot  recover  of  the  defend- 
ant, unless  you  further  believe  from  the  evidence  that  the  con- 
ductor or  motorman  of  the  car,  after  the  peril  and  danger  of  the 
plaintiff  was  discovered  by  them,  or  either  of  them,  failed  in 
the  handling  and  management  of  the  car  to  use  such  care  and  caution 
as  a  prudent  person  would  exercise  under  similar  circumstances,  and 
that  the  injury,  if  any  there  was,  was  the  result  of  such  want  of  care, 
then  your  verdict  should  be  for  the  plaintiff,  notwithstanding  you 
may  believe  there  was  contributory  negligence  on  the  part  of  the 
plaintiff.'*  This  charge  does  not  necessarily  authorize  a  recovery 
upon  any  ground  not  set  up  in  the  pleadings.  The  averment  of 
negligence  is  the  sudden  starting  of  the  car.  That  might  be  proved, 
and  it  might  also  appear  that  plaintiff  was  guilty  of  negligence  in 
attempting  to  get  on  the  car  while  it  was  moving.  Notwithstanding 
such  negligence,  if  the  defendant's  servants  saw  the  situation,  and 
thereafter  negligently  started  the  car  forward  with  the  jerk,  as 
alleged,  this  might  be  held  the  proximate  cause  of  the  injury.  The 
allegations  in  the  petition  and  those  of  defendant's  answer  presented 
all  these  questions,  and  a  charge  upon  them  was  proper.  It  must 
be  understood,  however,  that  the  negligence  "  in  handling  and  man- 
aging the  car,"  mentioned,  must  be  restricted  to  the  omissions 
alleged,  and  cannot  take  in  other  acts  or  omissions. 

Reversed  and  remanded. 

Opinion  by  Williams,  J. 
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CITY  OF  NORFOLK  V.  JOHNAKIN. 

Supreme  Court  of  Appeals,  Virginia,  February,  iSgj. 


DRIVING  ALONG  DEFECTIVE  STREET— DAMAGES. —  In  an  acUoD  for 
personal  injuries  sustained  by  a  woman  throug-h  being  thrown  out  of  a  dog- 
cart while  driving  along  a  street  which  was  negligeniljr  obstructed,  a  ver- 
dict for  $5,000  was  not  excessive  where  it  appeared  thai  the  plaintifF  had 
been  crippled,  was,  and  had  been  for  more  than  a  year,  and  was  likely  to 
be  a  considerable  time  longer,  suffering  great  pain  from  the  accident. 

Appeal  from  judgment  for  plaintiff  in  the  Corporation  Court, 
Norfolk. 

Thos.  W.  Shelton,  for  plaintiff  in  error. 

John  G.  Tilton,  for  defendant  in  error. 

This  is  a  writ  of  error  to  a  judgment  of  the  Corporation  Court  of 
the  city  of  Norfolk  in  an  action  to  recover  damages  for  personal 
injuries  sustained  by  the  defendant  in  error  on  the  14th  day  of 
November,  1892,  resulting  from  the  alleged  negligence  of  the  plain- 
tiff in  error  in  not  keeping  its  streets  free  of  obstructions,  or  in  not 
taking  reasonable  and  proper  precautions  to  warn  persons  traveling 
thereon  of  the  obstructions  left  in  the  street.  The  defendant  in 
error  (plaintilf  in  the  court  below)  was  out  driving  with  her  escort, 
in  a  two-wheeled  dog-cart,  after  5:30  p.  m.  on  the  evening  of  the 
accident,  and  in  returning  home  by  way  of  Brambleton  avenue  one 
of  the  wheels  of  the  vehicle  ran  over  a  pile  of  dirt  or  sand  lying  in 
the  street,  the  vehicle  was  upset,  they  were  both  thrown  out,  and 
the  plaintiff  injured 

The  dirt  or  sand  which  overturned  the  vehicle  was  taken  from  and 
piled  about  three  feet  high  along  the  sidewalk  which  the  city  was 
paving;  had  been  there  for  two  days,  and  a  light  put  thereon  the 
night  before,  but  not  so  lighted  the  night  of  the  accident  until  after 
it  occurred. 

A  verdict  was  rendered  for  the  plaintiff,  assessing  her  damages  at 
$5,000,  the  amount  claimed  in  the  declaration,  and  the  court  over- 
ruled a  motion  of  the  defendant  for  a  new  trial,  and  entered  judg- 
ment upon  the  verdict. 

Among  the  grounds  of  motion  for  new  trial  was  that  the  damages 
were  excessive. 

It  was  said  by  Riely,  J.,  in  delivering  the  opinion  of  this  court  in 
Electric  Co.  v.  Garthright,  92  Va.  635,  24  S.  E.  269:  "  No  method 
has  yet  been  devised,  nor  scales  adjusted,  by  which  to  measure  or 
weigh  and  value  in  money  the  degrees  of  pain  and  anguish  of  a 
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suffering  human  being,  •  *  •  and  the  verdict  of  a  jury  will  not 
be  set  aside,  on  the  ground  of  excessive  damages,  unless  the  dam- 
ages be  so  great  as  to  indicate  that  the  jury  was  actuated  by  par- 
tiality or  prejudice."  See  also  Parish  v.  Riegle,  ii  Grat.  697;  Benn 
r.  Hatcher,  81  Va.  33. 

It  was  said  by  Harrison,  J.,  in  Railroad  Co.  v.  Shott,  93  Va.  34, 
J3  S.  E.  Rep.  811:  "The  law  as  to  how  far  courts  will  interfere  with 
the  verdicts  of  juries  is  very  well  settled.  The  question  to  be  con- 
sidered is  not  whether  the  court,  if  acting  in  the  place  of  the  jury 
would  have  given  more  or  less  than  the  amount  of  the  verdict,  but 
whether  the  damage  awarded  by  the  jury  is  so  large  or  so  small  as  to 
indicate  that  the  jury  has  acted  under  the  impulse  of  some  undue 
motive,  or  some  gross  error  or  misconception  of  the  subject.  Where 
there  is  no  legal  measure  of  damage,  the  court  will  ordinarily  leave 
the  question  of  amount  to  the  sound  discretion  of  the  jury." 

The  application  of  these  well-settled  principles  to  the  case  at  bar 
precludes,  we  think,  any  interference  with  the  verdict  on  the  ground 
of  excessive  damages. 

\o  witness  was  introduced  by  the  defendant  to  detract  from  the 
force  of  the  plaintiff's  evidence  as  to  the  nature  and  extent  of  her 
injuries.  She  herself  testified  that  she  was  a  helpless  invalid  and  a 
cripple  from  the  14th  of  November,  1893,  to  the  day  of  the  trial, 
April  16,  1894.  She  stated  that  she  did  not  remember  to  have 
passed  a  single  day  during  the  period  without  pain,  while  at  times 
she  suffered  excruciating  agony.  In  this  she  is  corroborated  by  the 
testimony  of  her  attending  physician,  Dr.  Baker,  who,  though  not 
called  in  until  August  31,  1893,  states:  That  she  was  suffering  from 
injury  to  one  of  the  large  nerves  of  the  leg,  or  from  inflammation  of 
the  periosteum,  the  technical  name  of  one  being  "  neuritis,"  and  of 
the  other  "  periostitis."  Either  disease,  he  says,  would  have  been 
the  natural  consequence  of  such  a  fall  and  such  injury  as  were 
described  to  him  by  the  plaintiff  and  her  mother  as  having  been  sus- 
tained by  the  plaintiff,  and  that  either  disease  is  slow  in  yielding  to 
treatment.  That  plaintiff  had  been  continuously  under  his  treat- 
ment. That  he  had  applied  electrical  treatment,  massage,  blister, 
and  other  appropriate  remedies,  and  given  her  tonics,  thereby 
improving  her  condition,  but  at  that  time  she  was  unable  to  use  a 
sewing  machine,  or  to  make  any  active  exertions  of  any  kind.  While 
Dr.  Baker  did  not  regard  plaintiff  as  permanently  disabled,  he  was 
of  opinion  that  it  would  require  twelve  or  eighteen  months  more  to 
effect  her  restoration  to  health,  and  said  he  would  not  be  surprised 
if  a  longer  period  was  required. 

Dr.   Shepherd,  another  practicing  physician,  who  had  been  called 
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in  consultation,  concurred  in  the  opinion  of  Dr.  Baker  as  to  the 
extent  and  character  of  plaintiff's  injury. 

Her  father  and  mother  both  testified  as  to  her  injury  and  suffer- 
ings, as  did  two  other  intelligent  witnesses,  neither  of  whom  are  of 
kin  or  in  any  way  related  to  the  plaintiff,  but  had  had,  they  state, 
every  opportunity  to  observe  her,  and  to  know  of  her  condition. 
The  one  had  boarded  in  the  house  with  her;  and  the  other,  a  near 
neighbor,  living  just  across  the  street,  had  helped  plaintiff's  mother 
at  various  times  in  nursing  her.  It  is  furthermore  shown  that  the 
plaintiff,  a  young  lady  about  twenty-four  years  of  age  at  the  date  of 
the  trial,  was  and  had  been  suffering  in  her  nervous  organization  and 
in  her  general  health,  unable  to  render  any  assistance  about  house- 
hold matters,  or  to  move  around  at  all  without  support,  and  was 
wholly  prevented  from  participating  in  the  social  enjoyments  cus- 
tomary among  young  people.  The  proof  is  also  sufficient  to  warrant 
the  finding  of  the  jury  that  the  defendant  was  negligent  in  allowing 
the  obstruction  in  the  street,  which  caused  the  injury  to  the  plain- 
tiff, to  remain  there  without  taking  the  reasonable  and  proper  pre- 
cautions to  light  the  street  so  as  to  enable  persons  driving  thereon 
to  observe  the  obstruction  by  the  exercise  of  ordinary  care.  The 
obstruction  was  sufficient  to  overturn  the  vehicle  in  which  the  lady 
was  riding,  though  she  was  being  driven  carefully,  and  at  a  moderate 
gait.  In  fact,  there  is  not  the  slightest  evidence  to  show  contribu- 
tory negligence  on  the  part  of  the  plaintiff. 

Judgment  affirmed. 

Opinion  by  Cardwell,  J. 

NATIONAL  BANK  OF  VIRGINIA  V.  NOLTING. 

Supreme  Court  of  Appeals,  Virginia,  February,  iS^j. 


LIABILITY  OF  BANK  ON  PAYMENT  OF  RAISED  CHECK. —  A  bank  is 
responsible  /or  loss  accruing  through  its  payment  of  a  forged  check.  So 
A^/i/ where  a  bank  check  (or  tio  obiained  from  a  firm  had-been  raised  by 
the  holder  to  $500  and  was  presented  to  and  paid  by  the  bank. 

Appeal  from  judgment  for  plaintiff  in  the  Circuit  Court,  City  of 
Richmond. 

Christian  &  Christian,  for  appellant. 

Pollard  &  Sands,  for  appellee. 

It  appears  that  a  stranger,  with  whom  the  defendant  in  error  sus- 
tained no  business  relation,  and  was  under  no  obligation  to  accom- 
modate, presented  himself  at  the  place  of  business  of  the  Davis  & 
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Gregory  Company,  and  secured  from  the  cashier  of  that  firm  (the 
dtrfeadant  in  error  here)  a  check  on  the  National  Bank  of  Virginia 
(or  $10,  in  exchange  for  $10  in  currency;  that,  when  this  check  was 
prt:>enteJ  and  paid,  it  had  been  raised  to  (500.  Must  this  loss  fall 
uptin  the  bank  or  upon  the  customer? 

Id  their  relations  with  depositors,  banks  are  held  to  a  rigid 
responsibility.  They  undertake  the  care  and  custody  of  the  cus- 
iimer's  money  for  the  benefit  derived  from  its  use  while  in  their 
hands,  and  they  are  bound  to  pay  from  time  to  time  such  sums  as 
may  be  ordered.  If,  however,  the  banker  unfortunately  pays 
mi>ney  belonging  to  the  customer  upon  an  order  which  is  not 
genuine,  he  must  suffer;  and,  to  justify  the  payment,  he  must  show 
iKat  the  order  is  genuine,  not  in  signature  only,  but  in  every  respect. 
Hill  r.  Fuller,  5  Barn.  &  C.  750  (i). 

The  depositor  is  only  charged  with  the  duty  of  ordinary  diligence 
and  care.  The  character  of  negligence  that  would  impose  the  loss 
Dpon  the  customer  is  illustrated  by  the  old  case  of  Young  v.  Grote, 
4  Bint;.  »S3,  where  the  depositor,  going  away  from  home,  left  with 
his  wife  several  checks  which  he  had  signed  in  blank,  and  which  she 
v:)s  to  fill  up  according  to  her  needs.  She  filled  up  one  for"  fifty-two 
p-iunds  two  shillings,"  but  she  began  the  word  "  fifty  "  with  a  small 
letter,  and  in  the  middle  of  a  blank  line.  In  writing  the  marginal 
fi::ures,  likewise,  she  left  a  considerable  space  between  the  "  pound 
nurk  "  and  the  figures  "  51."  She  gave  the  check  in  this  form  to 
^e^  husband's  clerk,  to  get  the  money  upon  it.  He  inserted  the 
wiriis  "three  hundred"  before  the  word  "  fifty, "  and  the  figure 
"3"  before  the  figures  "  %t,"  and  then  presented  it  and  drew 
/_l5i  upon  it.  Here  the  check  had  been  so  carelessly  written  that 
ibe  fiKKcry  was  made  the  simplest  matter  in  the  world,  and  the 
("jn  held  that  the  loss  must  rest  with  the  drawer. 

In  the  case  at  bar  it  is  not  pretended  that  there  was  any  nc^li- 
grnic  m  drawing  the  check.  It  is,  however,  insisted  that  it  was 
nrgiijjence  in  the  drawer  to  deliver  his  check  to  a  stranger,  to 
mhom  he  was  under  no  manner  of  obligation;  that  this  act  furnished 
tie  opportunity  and  facilitated  the  forgery;  and  that,  consequently, 
\-\K  drawer  must  bear  the  loss.  This  position  is  not  tenable.  Such 
nf^l:gence  does  not  belong  to  the  species  that  would  impose  the 

1    In  Hall  V.  Fuller.  ^  %.  tiQ.  7So.  course  of  business  could  ha  v«  observed 

■  D  Jt  R.  4&t.  a  castomer  drew  upon  it.  and  presented,  and  the  £100  paid 

bif  banker  a  check  lor  £3.  and  paid  it  by  ihe  banlcer.     llrld.  that  the  banker 

ai>4T.     The  amouni  of  (he  check  was  was  liable  to  the  customer  (or  the  dif- 


■hered  by  the  holder  to  £300,  in  such      ference   between    the    amount   1 
a  Biincr  thai  nc»  one  in  (he  ordinary      genuine  and  the  altered  check. 
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loss  upon  the  drawer  of  the  check.  To  make  the  drawer  liable,  the 
negligence  must  be  immediately  connected  with  the  forgery.  The 
negligence  here  complained  of  is  too  remote.  This  view  was  taken 
by  the  House  of  Lords  in  a  case  where  it  was  held  that  leaving  the 
seal  of  a  corporation  exposed,  so  as  to  be  accessible  to  a  forger,  was 
not  sufficient  evidence  of  negligence  to  discharge  a  bank,  where  it 
had  transferred  stocks  under  a  forged  power  of  attorney  to  which 
the  seal  was  affixed.  It  was  said  that  the  negligence  was  too  remote 
to  affect  the  case.     Bank  v.  Evans,  5  H.  L.  Cas.  409. 

Drawing  the  check  in  favor  of  the  stranger  was  not  the  proximate 
cause  of  the  loss.  The  forgery  was  the  immediate  cause,  and  that 
could  have  been  as  readily  perpetrated  by  an  acquaintance.  To 
hold  that  giving  a  check  to  a  stranger  where  no  business  relation 
existed  between  the  drawer  and  himself,  was  sufficient  evidence  of 
negligence  to  excuse  the  bank,  and  impose  the  loss  upon  the  drawer, 
if  the  check  was  forged  by  raising  it  to  a  larger  amount  than  it  was 
given  for,  would  be  to  release  the  hanks  from  the  just  responsibility 
imposed  upon  them  by  the  law,  as  custodians  of  the  customer's 
money,  and  expose  the  depositor  to  a  risk  and  danger  that  would 
greatly  impair  the  usefulness  of  the  bank  as  a  safe  place  of  deposit. 

Judgment  affirmed. 

Opinion  by  Harrison,  J. 

WASHINGTON  SOUTHERN  RAILWAY  COMPANY 
V.  LACEY. 

Supreme  Court  of  Appeals,  Virginia,  March,  iSgj. 


INJURED  AT  RAILROAD  CROSSING  — RIGHT  OF  WAY -INSTRUC- 
TIONS. —  Where  a  person  was  injured  while  driving  across  a  railroad 
track,  an  instruction  that  plaintiff  had  the  lawtul  right  to  crosa,  while  it 
might  be  defective,  is  not  misleading  where  an  instruction  is  also  given  as 
to  the  reciprocal  rights  of  the  railroad  company  and  travelers,  and  that 
trains  have  the  right  of  way,  and  persons  on  the  highway  must  give  pre- 
cedence to  trains. 

DRIVING  ON  RAILROAD  TRACK  — "  STOP,  LOOK  AND  LISTEN."  — 
Where  plaintiff  drove  upon  defendant's  track  at  a  crossing  without  looking 
or  listening  for  trains,  and  was  struck  by  a  train,  he  was  guilty  of  such 
negligence  as  deprived  him  of  (he  right  of  recovery. 

Appeal  from  judgment  for  plaintiff  in  the  Circuit  Court,  City  of 
Alexandria. 

F.  L.  Smith,  for  plaintiff  in  error. 
Edmund  Burke,  for  defendant  in  eiror. 
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William  H.  Lacey  brought  aa  action  against  the  Washington  South- 
ern Railway  Companj'  to  recover  damages  for  injuries  done  to  his 
person  and  property  by  the  alleged  wrongful  and  negligent  conduct 
of  the  railway  company,  at  a  street  crossing  in  the  city  of  Alexan- 
dria. Upon  the  trial  of  the  cause  the  verdict  of  the  jury  and  the 
judgment  of  the  court  therein  were  for  the  plaintiff,  and  to  that 
judgment  this  writ  of  error  was  awarded. 

Among  the  instructions  assigned  as  error  was  that  numbered  3, 
which  was  that  "  the  jury  are  further  instructed  by  the  court  that 
the  plaintiff  had  the  lawful  right  to  cross  Fayette  street  at  any  part 
thereof." 

This  instruction,  defendant's  counsel  admits,  "  is  true  as  an 
abstract  statement  of  law;  "  but  he  insists  that  when  "  employed  as 
an  instruction  it  should  not  have  been  separated  from  the  companion 
truth,  that  the  railroad  company  also  had  a  right  to  use  Fayette 
street;  and,  if  traveler  and  train  met  upon  the  highway,  the  train 
was  entitled  to  precedence."  Conceding  that  the  instruction  might 
have  been  misleading  if  there  had  been  no  other  instruction  given 
upon  that  point,  the  defect  in  it  was  cured  by  instruction  No.  10, 
given  for  the  defendant.  By  the  latter  instruction  the  jury  were 
told  "  that  at  the  crossing  of  a  railroad  and  highway  the  rights  and 
obligations  of  the  railroad  company  and  travelers  on  the  highway 
are  reciprocal;  but  it  is  the  privilege  of  the  company  that  its  trains 
shall  have  the  right  of  way,  and  that  all  persons  on  the  highway 
shall  yield  precedence  to  the  trains." 

Instructions,  when  given,  whether  asked  for  by  one  or  both  par- 
ties, become  the  instructions  of  the  court,  and  must  be  construed  as 
a  whole.  The  defects  in  one  instruction  may  be  cured  by  a  correct 
statement  of  the  law  in  another,  if,  when  the  two  are  read  and 
considered  together,  the  court  can  see  that  the  jury  could  not  have 
been  misled  by  the  defective  instruction.  Gray's  Case,  9*  Va.  772, 
776,  22  S.  E.  Rep.  858. 

The  action  of  the  court  in  refusing  to  set  aside  the  verdict  of  the 
jury  and  to  grant  a  new  trial  is  assigned  as  error. 

The  jury  were  warranted  in  finding  that  the  defendant  company 
was  guilty  of  negligence  in  the  management  of  its  train.  According 
to  the  plaintiff's  evidence,  the  train  was  running  at  a  rate  of  speed 
from  four  to  six  times  as  great  as  it  had  the  right  to  run  under  the 
ordinance  of  the  city ;  and  no  signal  of  its  approach  was  given,  either 
bv  blowing  the  whistle  of  the  engine  or  by  ringing  the  bell.  The 
defendant  was,  therefore,  liable  for  the  damages  done  by  the  colli- 
sion, unless  the  plaintiff  was  guilty  of  contributory  negligence;  and, 
even  if  he  were  guilty  of  contributory  negligence,  it  would  still  be 
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liable  if  the  exercise  of  reasonable  care  upon  its  part  would  have 
prevented  the  injury  after  it  discovered,  or  ought  to  have  discov- 
ered, his  danger.  The  evidence  shows,  however,  that  the  defend- 
ant company  could  not  have  avoided  the  injury  after  the  peril  was 
or  ought  to  have  been  discovered. 

The  only  question  which  remains,  therefore,  to  be  considered  is 
whether  the  plaintiff  was  guilty  of  contributory  negligence. 

The  evidence  of  the  plaintiff  shows  that  he  neither  looked  nor 
listened  for  trains  coming  from  the  north  after  he  crossed  Henry 
street,  a  square  away  from  the  Fayette  street  crossing,  where  the 
accident  occurred.  It  appears  that  the  plaintiff  stopped  his  buggy 
on  the  east  side  of  Henry  street  before  he  crossed  the  railroad  track  on 
that  street,  and  looked  out  for  trains  from  the  north.  At  that  point 
trains  can  be  seen  coming  from  the  north  as  far  as  St.  Asaph  junc- 
tion, a  distance  of  about  3,600  feet,  or  perhaps  a  little  further. 
Some  250  feet  south  of  that  junction  the  double  tracks  of  the  rail- 
road diverge,  one  running  so  as  to  pass  over  Henry  street,  and  the 
other  over  Fayette  street,  which  are  parallel  to  each  other,  running 
north  and  south,  and  one  square  apart.  The  square  between  these 
streets  and  immediately  north  of  Oronoco  street,  is  about  246  feet 
east  and  west  and  312  feet  north  and  south,  and  the  streets  are 
sixty-six  feet  wide.  The  evidence  does  not  show  how  far  south  of 
St.  Asaph  junction  a  train  can  be  seen  on  the  Fayette  street  track 
from  the  Henry  street  crossing. 

It  is  clear  from  the  plaintiff's  own  testimony  that  his  failure  to 
look  and  listen  for  trains  at  the  crossing  was  not  because  he  could 
not  do  so  by  reason  of  the  obstructions  upon  Mason  square,  but 
because  he  thought  from  the  observations  made  by  him  at  the  Henry 
street  crossing  that  no  train  was  approaching  from  that  direction, 
and  there  was  therefore  no  necessity  for  looking  and  listening.  His 
companion,  Mockabee,  was  looking  north  when  he  saw  the  train 
approaching,  but  the  buggy  and  horse's  feet  were  then  on  or  so 
close  to  the  east  rail  of  the  track  that,  going  at  the  speed  they 
were,  it  was  too  late  to  avoid  the  injury.  Such  looking  is  not  that 
contemplated  by  law.  The  mere  fact  of  looking  and  listening  is  not 
always  a  performance  of  the  duty  incumbent  upon  the  traveler,  for 
he  must  also  exercise  care  to  make  the  act  of  looking  and  listening 
reasonably  effective.  He  must  not  approach  the  track  at  such  a 
rate  of  speed  that  when  he  reaches  a  point  where  he  can  see  or  hear 
the  train  it  is  too  late  to  protect  himself  from  injury.  He  must 
exercise  ordinary  care  in  attempting  to  cross  or  in  crossing  the 
track;  and  care  is  never  ordinary  care  unless  it  is  proportionate  to 
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the  known  danger.  3  Elliot.  R.  R.  %%  1164-1166;  2  Shear,  &  R. 
>Jeg.  §§  476-478- 

The  track  itself  is  a  proclamation  of  danger.  It  is  his  duty, 
before  going  upon  it,  to  use  his  eyes  and  ears.  He  should  look  in 
both  directions  from  which  a  train  could  come,  and  listen,  and,  if 
his  faculties  warn  him  of  the  near  approach  of  a  train,  he  should 
keep  off  the  track.  If  he  fails  to  use  these  necessary  precautions, 
and  injury  ensues,  he  cannot  recover,  unless  the  defendant  com- 
pany, by  the  exercise  of  ordinary  care  and  diligence,  might  have 
prevented  the  injury  after  it  discovered,  or  ought  to  have  discov- 
ered, his  peril,  Johnson's  Adm'r  %•.  Railway  Co.,  91  Va.  171,  ai 
S.  E.  Rep.  238. 

The  plaintilT  was  well  acquainted  with  the  crossing  and  its  sur- 
roundings, yet,  without  looking  or  listening,  he  drove  upon  it,  and 
was  injured,  and  the  only  excuse  he  gave  for  his  conduct  was  that 
be  stopped  and  looked  for  trains  at  a  point  346  feet  from  the  cross- 
ing, where  only  a  partial  view  of  the  Fayette  street  track  could  be 
had;  or  he  looked  so  carelessly  that  he  did  not  see  the  train  that 
injured  him,  which  his  own  evidence  shows  was  necessarily  at  some 
point  between  St.  Asaph  junction  and  the  Fayette  street  crossing 
at  that  time;  and  the  further  excuse  that  the  view,  from  the  point 
where  he  looked  and  listened,  to  the  crossing,  was  so  obstructed  that 
he  could  not  see  an  approaching  train,  when,  by  his  own  admissions, 
he  could  have  seen  such  train  before  he  reached  Fayette  street,  if 
he  had  looked.  This  was  such  negligence  as  deprives  the  plaintiff 
of  the  right  of  recovery. 

Judgment  reversed,  and  new  trial  ordered. 

Opinion  by  Buchanan,  J. 


RYSDORP    V.    GEORGE     PANKRATZ     LUMBER 
COMPANY. 


Supreme  Court,  Wisconsin,  April,  j 


MASTERANDSERVANT  — DEFECTIVE  MACHINERY  — INCONGRUOUS 
FINDING.  —  Where  ii  appeared  thai  the  plaintiff  Has  the  foreman  in  the 
•awmill  of  the  defendant,  and  was  injured  by  the  sleeve  of  the  band  saw 
falling  upon  his  hand,  that  he  had  thrust  into  a  slot  to  examine  the 
machinery,  instead  of  into  a  man-hole  provided  for  the  purpose,  and  the 
reason  of  the  fall  of  the  sleeve  was  the  breaking  of  the  nut  that  supported 
it,  a  special  finding  that  Ihc  nut  was  broken  prior  to  the  accident;  that  with 
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the  nut  so  broken  Ihe  machine  was  nol  reasonably  safe  for  use  in  the  mill, 
Ihat  Ihe  defendant  could  have  discovered  this  unsafe  condition  by  the  exer- 
cise of  ordinary  care,  and  that  the  plaintiff  could  not  have  so  discovered  it 
was  insufficient  to  support  a  verdicl  for  the  plaintiff,  as  the  finding  was  in 
some  respects  incongruous, 
RISK  OF  EMPLOYMENT.  —  Plaintiff,  an  experienced  millwright,  and  fainlliar 
with  the  machine,  must  be  held  to  have  assumed  the  risk  of  all  such  dan- 
gers of  the  emptoyment.  as  he  understood  or  could  learn,  aad  there  was  no 
evidence  establishing  defendant's  negligence. 

Appeal  from  judgment,  Circuit  Cotirt,  Oconto  County,  in  favor 
of  plaintiff,  who  was  thirty-nine  years  of  age,  and  foreman  of  defend- 
ant's sawmill,  which  was  what  is  called  a  "  singte-band  sawmill." 
The  "  sleeve  "  is  the  outer  and  upper  portion  of  the  frame  which 
supports  the  saw  and  which  gives  proper  tension  to  it.  This  upper 
part  rests  upon  a  similar  part,  the  two  parts  when  together  forming 
a  cylinder.  When  the  upper  part  is  raised  to  give  proper  tension  to 
the  saw  it  is  done  by  means  of  a  jackscrew  that  works  in  a  nut  in  the 
lower  end  of  the  sleeve  by  a  lever.  The  sleeve  with  its  burden 
weighs  about  three  tons,  and  when  raised  a  space  is  opened  into 
the  cylinder  through  which  a  man's  hand  and  arm  can  be  thrust. 
In  the  base  of  the  cylinder  were  "  man  holes  "  for  the  purpose  of 
admitting  the  hand  for  whatever  purpose  was  necessary,  and  were 
perfectly  safe,  and  plaintiff  was  acquainted  with  them  and  with  the 
machinery.  On  the  day  of  Ihe  accident  plaintiff  came  into  the  mill 
and  found  two  men  at  the  lever  trying  to  turn  the  jackscrew  to  put 
tension  on  the  saw,  and  he  put  his  hand  in  the  space  and  found  the 
weight  rod  free.  The  men  surged  upon  the  lever,  the  sleeve  fell, 
and  the  plaintiff's  right  hand  was  severed  from  his  arm.  The  strain 
upon  the  screw  had  broken  the  flange  from  the  nut,  thus  taking  the 
support  from  the  sleeve.  There  was  a  special  verdict  in  which  it 
was  found  i,  that  the  nut  was  cracked  and  broken  prior  to  the 
time  of  plaintiff's  accident;  a,  that  with  the  nut  so  cracked  and 
broken  the  machine  was  not  reasonably  safe  for  use  in  the  mill; 
3,  that  the  defendant  could  have  discovered  this  unsafe  condition  of 
the  machine  by  the  exercise  of  ordinary  care;  4,  that  the  plaintiff 
could  not  have  discovered  this  unsafe  condition  of  the  machinery  by 
the  exercise  of  ordinary  care;  5,  that  there  was  no  contributory 
negligence  on  the  part  of  the  plaintiff,  and  6,  assessed  damages  at 
»8,ooo. 

E.  C.  East.man,  for  appellant. 

F.  J.  Hamilton  and  Greene,  Vroman  &  Fairchild,  for  respond- 
ent. 

Newman,  J.  (after  stating  the  facts).  — Two  principal  errors  are 
claimed:  1.  That  the  special  verdict  is  insufficient  to  support  the 
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judgment,  and,  ^,  that  the  evidence  fails  to  establish  defendant's 
negligence.  The  criticism  on  the  verdict  is  that  it  fails  to  find  that 
the  unsafe  condition  of  the  mill  was  negligence,  or  that  it  caused 
ptaintiS's  accident.  It  is  elementary  that,  in  order  to  make  the 
defendant  liable,  the  unsafe  condition  of  the  mill  must  be  by  fault 
of  the  defendant,  and  must  have  been  the  cause  of  the  accident. 
Both  these  elements  must  be  found  as  facts  by  the  proper  trior  of 
the  issues  of  fact.  If  in  doubt  upon  the  evidence,  by  the  jury;  if 
not  in  doubt  upon  the  evidence,  then  by  the  court.  If  the  proper 
inference  to  be  drawn  from  the  undisputed  facts  is  disputable,  then 
the  inference  is  to  be  drawn  by  the  jury,  and  the  court  cannot  sup- 
ply the  want  of  it.  The  verdict  must  find  all  the  facts  essential  to 
the  plaintiff's  right  of  recovery,  and  in  his  favor,  or  the  plaintiff 
cannot  have  judgment  upon  it.  It  is  essential  that  the  fault  of  the 
defendant  shall  have  been  such  as,  in  the  circumstances,  to  be  neg- 
ligence. It  is  found  only  that  "the  machine  was  not  safe  to  be  used 
in  the  mill."  That  does  not  necessarily  establish  that  the  use  of  it 
was  negligence,  as  against  the  plaintiff.  The  finding  is  equivocal. 
Apparently  its  unsafely  consisted  in  the  danger  that  it  would  wreck 
the  machine  or  mill.  It  cannot  be  said  that  the  danger  that  some 
person  would  be  injured  by  it  was  conspicuous.  So  this  inference 
was  to  be  drawn  by  the  jury.  If  it  were  found  that  the  use  of  the 
machine  in  its  actual  condition  was  negligence,  the  liability  of  the 
defendant  is  not  yet  established  until  it  is  further  found  that 
such  negligence  was  the  cause  of  the  accident.  Negligence  is  the 
cause  of  the  accident,  in  a  legal  sense,  only  when  it  is  of  such  a 
character  as  that  men  of  ordinary  prudence,  judgment,  and  experi- 
ence ought,  reasonably,  in  the  light  of  the  attending  circumstances, 
to  have  foreseen  that  it  was  likely  to  produce  such  an  accident. 
Klatt  V.  Lumber  Co.,  9a  Wis.  fiza,  66  N,  W.  Rep.  793.  Surely,  the 
incidence  of  such  an  accident  was  not  so  plainly  imminent  as  that 
the  court  can  say,  as  matter  of  law,  that  the  defendant  was  bound 
to  foresee  it.  The  special  verdict  is  insufficient  to  support  the 
judgment.  The  verdict  is,  in  some  respects,  incongruous.  It  finds 
that  the  defendant  could  have  learned  of  the  defect  in  the  machine 
by  the  exercise  of  ordinary  care,  but  that  the  plaintiff  could  not. 
This  really  seems  to  apply  one  standard  of  care  to  the  defendant, 
and  another,  and  a  more  liberal  one,  to  the  plaintiff.  It  is  argued 
that  the  fact  that  the  jackscrew  worked  hard  should  have  been  suffi- 
cient notice  to  the  defendant  that  the  machine  was  out  of  order,  but 
the  same  (act  is  not  deemed  to  be  sufficient  notice  lo  the  plaintiff; 
while,  in  fact,  the  plaintiff  is  the  only  person  about  the  mill  who  is 
shown  to  have  been  an  expert  in  mill  machinery,  and,  as  might  be 
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supposed,  the  one  most  likely  to  apprehend  the  cause  of  the  diffi- 
culty. He  also  knew  the  purpose  of  the  slot  —  that  it  was  for  room 
for  the  lever  to  travel  up  and  down  in,  and  for  no  other  purpose. 
He  also  knew  the  purpose  of  the  man-hole  —  that  it  was  "  forgetting 
in  there  in  case  you  want  to  do  any  work  in  there."  He  knew  also 
that  when  his  hand  was  through  the  man-hole  for  any  purpose  no 
injury  could  happen  to  him  by  the  falling  of  the  sleeve.  He  knew, 
at  the  time,  that  he  could,  with  entire  safety,  make  the  investigation 
which  he  wished  of  the  condition  of  the  weights  and  rod  through 
the  manhole.  But  he  says  he  did  not  think  of  it.  He  knew  the 
safe  way  which  had  been  provided  for  the  purpose,  but,  from  want 
of  thought,  took  a  more  convenient  but  less  safe  way.  It  certainly 
seems  that  when  the  defendant  had  provided  a  safe  way,  which  was 
known  to  the  plaintiff,  it  had  done  its  full  duty  towards  him,  and 
that  his  choice  of  a  different  way  was  at  his  own  risk.  Welsh  v. 
Town  of  Argyle,  89  Wis.  648,  62  N.  W.  Rep.  517.  His  forgetful- 
ness,  or  want  of  thought,  was  not  the  fault  of  the  defendant,  but 
rather  his  own  misfortune.  Certainly,  the  plaintiff  must  be  held  to 
have  assumed  the  risk  of  all  such  dangers  of  the  employment  as  he 
understood  or  could  learn  by  the  exercise  of  reasonable  attention. 
The  evidence  fails  to  establish  the  defendant's  negligence. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


BADGER  V.  JANESVILLE  COTTON  MILLS. 

Supreme  Court,  Wiscortsin,  April,  i8gj. 


NONSUIT  —  A  nonsuit  granied  at  the  close  of  the  defendant's  evidence  instead 
of  ai  the  close  of  the  plaintiff's  evidence,  when  the  motion  was  made,  is 
nevertheless  justifiable. 

MASTER  AND  SERVANT  —  INJURED  BY  MACHINERY  —  LADDER 
BREAKING.  —  Where  the  plaintiff  was  injured  while  fixing  a  belt  upon  a 
shaft  by  his  arm  being  caught  and  wound  round  tbe  shaft  jusi  as  he  was 
descending  from  the  fourth  or  fifth  round  of  a  ladder,  which  he  testified  was 
twelve  feet  long  and  leaned  against  a  wall  from  which  its  foot  was  distant 
about  three  and  one-half  feet,  and  which  he  alleged  was  the  cause  of  his 
arm  being  caught  by  reason  of  one  of  the  side  pieces  breaking  near  the  lop 
because  of  its  briitleness.  and  he  further  lesiilied  chat  he  and  another  man 
had  been  on  the  ladder  together,  and  an  expert  testified  that  the  ladder,  as 
it  stood  at  the  time,  would  carry  a  weight  of  900  pounds,  the  Improbability 
of  the  ladder  breaking  without  some  other  cause  than  thai  alleged  by  plain- 
tiff was  so  great  as  to  justify  the  nonsuit. 
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Appeal  from  judgment  of  nonsuit,  Circuit  Court,  Rock  County, 
granted  at  close  of  all  the  evidence.  Action  for  negligence  in  fail- 
ing to  furnish  plaintiff,  an  employee,  with  suitable  appliances. 
Defendant  moved  for  a  nonsuit  at  the  close  of  plaintiff's  evidence, 
which  was  denied,  and  at  the  close  of  all  the  evidence  made  a 
motion  that  the  court  direct  a  verdict  in  favor  of  defendant,  when 
the  court  granted  the  nonsuit  previously  asked  and  denied. 

Fethers,  Jeffris  &  FiFiELD,  for  appellant. 

Sutherland  &  Nolan,  for  respondent. 

Marshall,  J.  (after  stating  the  facts), — Notwithstanding  the 
nonsuit  was  granted  at  the  close  of  defendant's  evidence,  instead 
of  when  the  motion  was  made,  at  the  close  of  plaintiff's  evidence, 
the  rule  still  applies  that  it  was  justifiable  only  on  the  ground  that 
the  latter  evidence,  under  the  most  favorable  construction  it  would 
reasonably  bear,  including  all  reasonable  inferences  therefrom, 
would  support  a  verdict  in  plaintiff's  favor.  Hence  the  initial  ques- 
tion is,  looking  only  to  plaintiff's  evidence  in  the  most  favorable 
light,  would  it  support  a  verdict  in  his  favor  ?  And  that  turns 
mainly  on  whether  there  was  any  evidence  to  establish  the  contention 
that  defendant  failed  to  perform  its  duty  in  respect  to  furnishing  a 
reasonably  safe  ladder  for  plaintiff's  use.  If  not,  the  question  of 
whether  plaintiff's  evidence  showed  that  he  was  guilty  of  contribu- 
tor>'  negligence,  as  a  matter  of  law,  need  not  be  considered.  The 
alleged  defective  ladder  was  about  twelve  feet  long,  with  hooks  at 
the  top  ends  of  the  side  pieces,  used  to  hook  over  the  overhead 
shafts.  While  plaintiff  was  endeavoring  to  fix  a  belt  that  reached 
from  a  driving  pulley  to  a  loom,  such  pulley  being  on  a  shaft  about 
two  feel  from  the  wall,  and  twelve  feet  above  the  floor,  the  belt 
having  been  removed  from  the  pulley,  and  lying  over  the  shaft, 
which  was  revolving,  and  taken  apart  at  the  point  where  plaintiff 
was  working  at  it,  it  was  snatched  out  of  his  hand  by  being  in  some 
manner  caught  by  the  shaft,  and  wound  up  around  such  shaft  near 
the  pulley  and  a  hanger  by  which  the  shaft  was  supported.  Plaintiff 
took  the  ladder  in  question,  and  placed  it  in  position  against  the 
wall,  in  order  to  go  up  and  remove  the  belt  from  the  shaft.  The 
hooks  were  turned  in  so  as  to  keep  the  top  of  the  ladder  about  four 
inches  away  from  the  wall.  The  foot  was  out  about  three  feet  and 
a  half.  Plaintiff  ascended  to  the  fourth  or  fifth  round,  leaned  back 
with  his  right  hand  hold  of  the  ladder,  and  reached  up  with  his  left 
hand,  and  endeavored  to  remove  the  belt  from  the  shaft,  or  away 
from  the  hanger.  Finding  he  could  not  do  anything  further  than 
to  shove  the  belt  away  from  the  hanger,  he  sUrted  to  descend. 
Vol.  II  — 18 
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when  in  some  way  his  left  arm  was  caught  and  wound  around  the 
shaft,  and  torn  off,  and  he  was  otherwise  injured.  The  ladder  was 
broken  at  the  upper  round  on  the  left  side,  that  being  about  sixteen 
inches  from  the  top.  Plaintiff  testified  that  the  breaking  of  the 
ladder  caused  him  to  make  such  movements  as  to  result  in  his  arm 
being  caught  by  the  shaft.  On  the  trial  the  ladder  was  produced  in 
court,  and  plaintiff  testified  in  regard  to  it  in  substance  as  follows: 
"  I  had  worked  over  a  year,  and  always  used  this  ladder.  I  used  it 
frequently  and  made  no  complaint.  It  was  all  right,  so  far  as  I 
knew.  Thomas  Cherry  was  associated  with  me  as  a  loom  fixer. 
We  had  both  been  on  the  ladder  at  once  a  short  time  previous.  The 
hooks  were  then  over  a  shaft,  and  the  ladder  had  a  slant  of  about 
eighteen  inches,  I  have  never  heard  any  complaint  about  the  ladder. 
I  cannot  see  any  rot  in  any  part  of  the  ladder.  The  grain  seems  to 
be  a  very  poor  grain.  The  ladder  was  about  as  far  from  the  wall 
as  now.  It  is  not  very  straight  grained."  Thomas  Cherry  testified 
respecting  the  ladder,  in  substance,  that  he  and  plaintiff  had  both 
been  on  the  ladder  at  the  same  time.  There  was  other  testimony 
to  the  effect  that  a  ladder  circumstanced  as  this  one  was  at  the  time 
of  the  accident  would  be  subjected  to  very  little  lateral  pressure  at 
the  point,  where  it  broke;  that  the  ladder  was  made  of  hemlock, 
which  was  rather  brittle;  that  hemlock  was  rather  poor  wood  for 
such  purposes.  F.  H.  Kemp  testified  as  an  expert  that  the  ladder 
would  carry  two  men  -standing  quietly  on  it;  that  he  would  trust 
two  men  on  it;  that,  with  the  base  of  the  ladder  three  and  a  half 
feet  from  the  wall,  it  would  carry  nine  hundred  pounds  steady  load; 
that  there  were  some  symptoms  of  dead  rot  where  the  break 
occurred,  very  slight,  not  enough  to  be  observed  except  by  a  person 
of  large  experience ;  that  it  was  not  what  you  would  call  rot.  There 
was  other  evidence  given  by  plaintiff's  witnesses  bearing  on  the 
question,  but  none  which  varies  the  foregoing.  The  ladder  was 
made  an  exhibit,  and  sent  to  this  court,  with  other  exhibits  in  the 
case.  An  inspection  of  it  fails  to  disclose  any  evidence  of  defects. 
The  side  pieces  appear  to  be  of  good  sound  wood. 

From  the  foregoing,  which  fairly  presents  the  plaintiff's  case,  in 
our  judgment,  we  are  unable  to  say  that  it  would  support  a  verdict 
in  his  favor,  on  the  charge  that  the  ladder  was  not  reasonably  suit- 
able for  his  use.  The  evidence  is  all  the  other  way,  and  may  properly 
be  said  to  be  sufficiently  strong  and  convincing  to  a  person  of 
ordinary  understanding  to  produce  conviction  that  the  ladder  was 
broken  in  some  other  way  than  from  plaintiff's  weight  upon  it. 
Though  he  says  it  did  so  break,  the  probabilities  are  all  the  other 
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way;  and  they  are  so  strong  as  to  be  inconsistent  with  any  rcason- 
jblc  theory  other  than  that  he  was  mistaken.  The  jury  would  not  be 
warranted  in  finding  the  existence  of  a  fact  on  the  positive  testi- 
mony of  a  witness,  which  is  contrary  to  conceded  facts  or  matters  of 
c»niinon  knowledge,  or  to  all  reasonable  probabilities.  Payne  v. 
Railway  Co.,  39  Iowa,  533;  Thompson  v.  Pioneer  Press  Co.,  37 
M;nn.  1S5,  33  N.  W.  Rep.  856,  That  the  lateral  strain  on  a  ladder 
iircumstanccd  as  this  one  was.  eighteen  inches  from  the  top,  caused 
by  the  weight  of  a  man  on  the  fourth  or  fifth  round,  is  very  small, 
IS  a  matter  of  common  knowledge.  That  the  brsaking  of  a  ladder 
strong  enough  to  support  two  or  three  times  plaintiff's  weight,  by 
the  use  the  one  in  question  was  designed  to  serve,  was  an  event  not 
within  the  range  of  reasonable  probabilities,  cannot  be  questioned. 
It  needs  no  evidence  from  the  mouths  of  witnesses  to  establish  it, 
ind  testimony  to  the  contrary  would  not  change  it.  The  conclusion 
of  the  trial  court  that  the  evidence  produced  by  plaintiff  was  entirely 
iD^ufficient  to  support  a  verdict  was  clearly  right.  Therefore  the 
nonsuit  was  properly  granted.  The  judgment  of  the  Circuit  Court 
•A  affirmed. 


CURTIS  V.  CHICAGO  &  NORTHWESTERN  RAIL- 
WAY COMPANY. 

Sufrtme  Court,  IVistffusin,  Mareh,  iSgj. 


SWITCHMAN  RUN  OVER  AND  KILLED  BY  FOOT  BEING  CAUGHT 
BETWEEN  Gl'ARD  RAIL  AND  MAIN  RAIL.  — Where  ihere  was  evi- 
dence [tut  defendam  was  guilty  of- negligence  In  failing  to  properly  block  a 
(Hard  rail  and  that  the  apace  between  ii  and  the  main  rail  was  just  wide 
fKiDgh  to  catch  th«  he«l  of  a  switchman  who,  while  in  the  performance  iif 
his  daties  in  coupling  cars,  and  wiihoul  fault  on  his  part,  wag  therebjr 
ibn>«ndawn  and  run  over  and  killed,  the  case  was  properly  seni  to  the  jury.    ■ 

tSCOl-PLINC  CARS  OF  MOVING  TRAIN.  —  It  cannot  be  said  as  mailer  of 
Ian  thai  a  switchman  was  gtlilty  of  negligence  prr  st  who  went  between 
can  to  DDcoaple  them  while  in  slow  motion,  using  a  stone  as  he  walked 
ii'iog  to  loosen  the  coupling  pin,  when  he  could  have  signaled  the  engineer 
10  si'>p  and  could  (hen  have  taken  the  pin  out  wiihout  any  danger,  when 
ikerr  w«*  evidence  of  inch  a  custom  in  the  swiichjrard  that  had  the  appro- 
baii'ia  oi  the  jard  master, 

IXSTRCCTION.  —  A  refusal  to  charge  that  if  (he  injuries  were  received  in 
iDBieqaciice  of  (he  deceased  clipping  from  or  stumbling  against  the  guard 
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>le  error,  when  there  was  evi- 
n  the  ground  stated. 

Appeal  from  judgment,  Circuit  Court,  Outagamie  County,  in 
favor  of  plaintiff. 

This  action  was  brought  by  the  plaintiff  as  administratrix  of  the 
estate  of  her  husband,  William  J.  Curtis,  for  damages  sustained  by 
his  death  through  the  alleged  negligence  of  the  defendant  while  said 
Curtis  was  employed  in  defendant's  yard  at  Appleton,  Wis.,  as 
switchman.  At  the  trial  the  evidence  showed  that  the  deceased  had 
been  in  the  employ  of  the  defendant  as  yard  switchman  for  two  years 
at  Appleton,  and  had  worked  as  switchman  for  upwards  of  nine 
years.  He  had  worked  over  and  along  by  the  guard  rail  in  question 
every  day  during  his  employment  by  defendant. 

Winkler,  Flanders,  Smith,  Bottum  &  Vilas  and  Fish  & 
Gary,  for  appellant. 

Greene,  Vroman  &  Fairchild,  for  respondent. 

PiNNEY,  J.  {after  stating  the  facts). — We  think  that,  in  view  of 
the  evidence,  the  Circuit  Court  rightly  denied  the  defendant's  motion 
for  a  nonsuit,  and  also  the  request  that  a  verdict  be  directed  in 
favor  of  the  defendant.  The  substance  of  the  charge  of  negligence 
is  that  the  guard  rail  was  constructed,  kept,  and  maintained  in  a 
careless  and  negligent  manner,  and  that  the  space  between  it  and 
the  main  rail  was  just  wide  enough  to  admit  the  sole  and  heel  of  a 
boot  or  shoe,  and  allow  the  same  to  become  caught  and  fastened, 
and  that  such  space,  in  the  present  instance,  was  negligently  and 
unnecessarily  allowed  by  the  defendant  and  its  agents  to  remain 
without  sufficient  blocking  or  other  protection,  whereby,  without 
fault  on  the  part  of  the  plaintiff's  intestate,  while  in  the  due  per- 
formance of  his  duties,  he  was  caught  by  the  heel  of  his  left  foot, 
and  held  there,  so  that  the  defendant's  moving  train  ran  over  him, 
causing  his  death.  The  necessity  of  proper  blocking  of  guard  rails 
is  not  denied.  The  evidence  tends  to  show  that  the  defendant  was 
guilty  of  negligence  in  this  respect,  which  was  the  proximate  cause 
of  the  death  of  the  plaintiff's  intestate.  It  is  not  deemed  necessary 
to  set  forth  or  discuss  the  evidence  upon  this  point.  It  is  sufficient 
to  say  that,  m  our  judgment,  it  was  such  as  to  entitle  the  plaintiff  to 
have  the  case  sent  to  the  jury,  under  proper  instructions  as  to  the 
law.  Valin  v.  Railway  Co.,  82  Wis.  5,  6,  51  N.  W.  Rep.  1084,  and 
cases  cited;  Kane  v.  Railway  Co.,  128  U.  S.  91,  9  Sup.  Gt.  16.  The 
plaintiff's  intestate  assumed  the  risks  and  dangers  fairly  and  naturally 
incident  to  his  employment,  and  if  an  unusual  element  or  cause  of 
danger  was  open  and  obvious,  such  that,  in  the  exercise  of  ordinary 
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care,  he  ought  to  have  observed  it  and  comprehended  the  danger 
likely  to  ensue,  he  assumed  such  risk,  if  he  continued  in  the  defend- 
ant's employ.  But  the  duties  of  yard  employees  are  dangerous,  and 
the  company  owes  them  the  duty  of  careful  and  vigilant  inspection 
to  discover  and  remedy  any  fault,  defect,  or  want  of  repair  in  the 
tracks,  guard  rails,  switches,  etc.  The  duty  of  the  employee  to  exer- 
cise ordinary  care  as  to  any  risk  or  cause  of  danger  does  not  serve 
to  relieve  the  company  of  its  duty  of  careful  and  vigilant  inspection, 
or  devolve  it  on  the  employee;  for  the  latter,  while  in  the  exercise 
of  ordinary  care,  and  until  admonished  in  some  manner  to  the  con- 
trary, has  a  right  to  assume  that  the  company  has  properly  dis- 
charged the  duties  it  owes  to  him  to  secure  his  safety.  And  the 
company  must  be  held  to  have  known  what  by  the  exercise  of  careful 
and  vigilant  inspection  it  might  have  ascertained.  Paine  zr.  Railway 
Co.,  91  Wis.  340,  64  N.  W.  Rep.  1005;  Promer  v.  Railway  Co.,  90 
Wis.  215,  63  N.  W.  Rep.  90,  and  cases  cited;  Goodrich  v.  Railroad 
Co.,  116  N.  Y.  398,  tt  N.  E.  Rep.  397.  The  case  is  very  different 
from  what  it  would  have  been  if  the  duties  of  the  plaintiff's  intestate 
had  required  him  to  observe  and  make  safe  the  condition  of  the 
guard  rails  and  blockings  in  the  yard.  "  This  court  has  repeatedly 
held,  in  effect,  that,  before  an  employe  can  be  held  to  have  assumed 
an  unusual  or  extraordinary  risk,  he  must  know,  or  have  reasonable 
means  of  knowing,  of  the  precise  danger  to  which  he  is  exposed, 
and  which  he  thus  assumes,  and  that  a  mere  vague  surmise  of  the 
possibility  of  danger  is  not  enough  to  take  the  case  from  the  jury." 
Kennedy  v.  Railway  Co.  (Wis.),  66  N.  W.  Rep.  1140;  Dorsey  z'. 
Constrnction  Co.,  43  Wis.  583.  The  evidence  does  not  disclose  any 
ground  upon  which  it  can  be  properly  held,  as  a  matter  of  law,  that 
the  plaintiff's  intestate  assumed  the  risk  of  danger  arising  from  the 
defective  condition  or  insufficient  blocking  of  the  guard  rail,  to 
which  the  plaintiff  imputes  the  accident. 

It  is  vigorously  contended  that  the  plaintiff's  intestate  was  guilty 
of  contributory  negligence  in  going  in  between  the  cars  to  uncouple 
them,  while  in  slow  motion,  using  a  stone,  as  he  walked  along,  to 
loosen  the  coupling  pin;  that  he  could  have  signaled  the  engineer 
to  stop,  and  could  have  taken  the  pin  out  without  any  danger,  and 
that  he  had  his  choice  which  course  he  would  take,  and  took  the 
most  dangerous  one,  and  was  therefore  guilty  of  contributory  negli- 
gence; and  that  there  can  be  no  recovery.  There  was  evidence  of 
a  custom  or  usage  in  this  yard,  which  had  the  consent  and  approba- 
tion of  the  yard  master,  for  the  yard  switchmen  to  go  between  the 
cars,  coupling  and  uncoupling  them,  while  in  slow  motion.  There 
was  no  evidence  to  show  that  such  an  act  is  necessarily  dangerous. 
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or  one  which  switchmen  of  ordinary  care  and  prudence  would  not 
undertake ;  and,  in  view  of  the  evidence  as  to  the  custom  and  usage, 
we  cannot  say,  as  a  matter  of  law,  that  such  an  act  is  negligence, 
per  se,  which  would  defeat  a  recovery.  It  is  enough  to  say  that,  if 
an  act  of  negligence,  the  plaintiff's  intestate  assumed  the  risk  of  all 
damages  or  injury  proximately  resulting  from  it,  but  not  those 
resulting  wholly  from  the  negligence  of  the  defendant  in  failing  to 
keep  the  guard  rail  properly  blocked.  The  evidence  lends  to  show 
that  the  uncoupling  of  the  car  was  safely  accomplished  while  the 
train  was  in  motion,  and  that  the  accident  resulted  solely  in  conse- 
quence of  defects  in  the  guard  rail  and  blacking.  The  plaintiff's 
case  may  well  rest  on  this  contention,  and  whether  it  is  true  or  not 
is  a  question  for  the  jury. 

The  court  was  requested,  on  behalf  of  the  defendant,  to  instruct 
the  jury  that,  if  they  found  "  that  the  injuries  to  the  deceased  were 
received  in  consequence  of  his  slipping  from  or  stumbling  against 
the  arm  of  the  guard  rail,  then  the  plaintiff  cannot  recover  tn  this 
action,"  but  this  instruction  was  refused.  There  was  testimony 
before  the  jury  sufficient,  if  believed  by  them,  to  sustain  a  verdict 
in  favor  of  the  defendant  upon  the  ground  specified  in  the  instruc- 
tion. If  the  plaintiff's  intestate  received  his  injuries  in  consequence 
of  his  slipping  or  stumbling  against  the  arm  of  the  guard  rail,  then 
the  injuries  which  caused  the  death  of  the  plaintiff's  intestate  were 
accidental,  and  such  at  least  as  were  incident  to  his  employment, 
and  the  risk  of  which,  in  such  case,  must  be  considered  to  have  been 
assumed  by  him  in  entering  his  employment.  The  instruction,  so 
asked,  was  expressed  in  clear  and  accurate  terms,  and  was  warranted 
by  competent  evidence.  The  defendant  had  a  right  to  have  it  given 
to  the  jury  as  asked.  Campbell  v.  Campbell,  54  Wis.  9098,  11  N. 
W.  Rep.  456. 
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LARSSON  V.  McCLURE, 

Suprtmt  Court,  Wiseonsin,  March,  iS^, 


MASTER  AND  SERV ANT  — RISK  OF  EMPLOYMENT. —  A  laborer  injured 
while  eDgagcd  in  a  gravel  pii,  by  Ihc  caving  in  of  the  embankmeDi,  cannot 
recover  damages  from  the  master,  as  the  risk  incidenial  (o  the  employmenc 
Has  apparent  and  assumed. 

Appeal  from  judgment,  Circuit  Court,  Douglas  County,  in  favor 
of  plaintiff. 

This  action  was  brought  to  recover  damages  for  a  personal  injury 
sustained  by  the  plaintiff,  while  working  as  a  common  laborer  in  a 
gravel  pit,  from  the  alleged  negligence  of  the  defendant  in  failing 
to  furnish  him  with  a  safe  place  to  work  and  in  failing  to  notify  him 
of  the  danger  to  which  he  was  exposed,  where  he  was  directed  to 
work,  and  of  which  he  had  no  knowledge.  The  bank  at  which  he 
was  at  work  caved  in  upon  him,  fracturing  his  leg  and  causing  other 
injuries.  In  the  morning  he  had  worked  at  filling  the  last  car  of  a 
gravel  train,  and  was  directed  by  the  boss  who  hired  the  men  to  go 
forward  about  loo  feet,  and  had  worked  there  only  about  a  half 
hour,  when  he  was  injured.  The  plaintiff  had  worked  in  gravel  pits 
for  three  years  before  and  had  been  at  work  for  the  defendant 
about  eight  days.  The  ground  was  frozen  and  the  bank  had  to  be 
blasted,  so  that  the  thick  crust  could  be  removed  and  the  sand  be 
got  at.  The  plaintiff  was  at  work  shoveling  when  a  section  of  the 
bank  fell  down  upon  him.  The  bank  was  blasted  from  the  top;  the 
workmen  were  told  that  the  blast  was  to  be  set  off  and  they  went 
away,  and  when  they  were  told  they  came  back  to  their  work ;  the 
plaintiff  testified  that  the  frost  on  the  bank  was  a  foot  or  so  thick, 
and  that  he  did  not  see  the  chunk  before  it  fell  and  could  not  tell 
from  looking  up  that  it  was  loose;  that  the  chunk  that  felt  projected 
out  from  the  bank  about  two  feet.  The  jury  gave  a  verdict  to  plain- 
tiff for  $337. 

Knowles,  Dickinson,  Graham  &  Wilson  for  appellant. 

T,  L.  MclNTOSH,  for  respondent. 

PiNNEV,  J.  (after  stating  the  facts). — The  plaintiff,  in  entering 
upon  the  employment  in  which  he  was  engaged  when  injured, 
assumed  all  risk  or  danger  of  injury  ordinarily  and  fairly  incident  to 
such  service.  When  the  danger  is  alike  open  to  the  observation  of 
alt,  both  the  master  and  the  servant   are  upon   an   equality,  and 
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the  master  is  not  liable  for  an  injury  resulting  from  the  dangers 
incident  to  the  employment.  Naylor  v.  Railway  Co.,  53  Wis.  661,  11 
N.  W.  Rep.  24;  Showalter  v.  Fairbanks,  Morse  &  Co.,  88  Wis.  377, 
60  N.  W.  Rep.  257;  Paule  v.  Mining  Co.,  80  Wis.  350,  50  N.  W. 
Rep.  189.  The  plaintiff  was  familiar  with  the  kind  of  work  he  was 
required  to  perform,  and  had  had  considerable  experience  in  working 
in  gravel  pits,  and  had  worked  on  railroads.  He  knew  that  blasting 
was  being  resorted  to  to  break  down  the  frozen  bank,  and  to  get  at 
the  sand  and  gravel  where  he  worked;  and  five  or  six  blasts  for  that 
purpose  had  been  set  off  on  the  day  in  question,  and  before  he  was 
injured.  He  had  witnessed  and  understood  the  effect  they  produced 
in  shattering  the  bank  in  front  of  which  he  was  working,  and  which 
was  not  more  than  100  feet  in  length,  rendering  it  insecure,  and 
liable  to  fall  down  as  excavation  proceeded  at  the  bottom.  The 
situation  itself  suggested  to  him  the  dangers  incident  to  the  service, 
and  the  necessity  of  proper  caution  for  his  own  protection.  He 
chose,  notwithstanding,  to  continue  work  under  the  circumstances, 
instead  of  declining  the  service,  and  it  is  entirely  well  settled  that 
he  must  be  held  to  have  assumed  the  risk  or  danger,  so  far  as  it  was 
open  for  his  observation.  He  testified  that  after  the  last  blast  had 
been  set  off,  where  he  had  been  set  to  work,  "  I  did  not  see  any 
cracks  in  the  bank;  I  did  not  look  to  see."  He  was  bound  to  take 
ordinary  care  to  observe  whether  any,  and  what,  dangers  were 
incident  to  his  service.  "  Where  the  defect  or  danger  is  open  or 
obvious,  the  knowledge  of  it,  on  his  part,  will  be  presumed  or 
imputed  to  the  servant,  as  a  matter  of  law;  and  an  adult  servant  is 
presumed  to  possess  ordinary  intelligence,  judgment  and  discretion 
to  appreciate  such  danger,  so  as  to  regulate  his  conduct  and  avoid 
it;  and,  if  he  continues  in  the  service,  and  suffers  injury  from  such 
danger,  he  has  no  right  of  recovery  against  the  master."  Luebke 
V.  Machine  Works,  88  Wis.  448,  60  N.  W.  Rep.  711,  and  cases  cited; 
Haley  v.  Lumber  Co,,  81  Wis.  412,  425,  51  N.  W.  Rep.  321.  The 
evidence  of  the  plaintiff's  witness  Charles  Erickson  shows  that 
there  had  been  a  serious  and  dangerous  crack  about  one  inch 
vide  in  the  bank  on  top,  extending  along  the  bank,  and  down  its 
face  at  the  place  where  plaintiff  was  working,  that  could  be  readily 
observed,  even  from  the  train;  and  the  witness  felt  that  the  situa- 
tion was  dangerous,  and  warned  the  plaintiff  of  it  in  a  loud  voice, 
when  standing  within  five  feet  of  him;  but  the  evidence  tends  to 
show  that  the  plaintiff  may  not  have  heard  or  understood  him. 
Whether  he  did  hear  or  understand,  knowledge  of  a  danger  so  open 
and  obvious  is  imputed  to  him  by  the  law.  His  own  evidence  shows 
that  he  omitted  the  proper  caution,  and  failed,  under  circumstances 
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so  highly  suggestive  of  danger,  of  looking  out  for  it.  The  danger 
to  which  he  was  exposed  was  the  direct  result  of  the  operations  of 
the  plaintiff  and  of  his  fellow-workmen  in  blasting  the  bank  and  in 
excavating  at  the  foot  of  it.  As  they  were  on  the  ground,  and  as  the 
danger  was  open  and  obvious,  and  they  had  ample  facilities  to  dis- 
cover and  remove  it,  there  would  seem  to  be  no  ground  for  holding 
that  the  master  might  not  impose  such  duty  on  the  workmen  them- 
selves. Jonesi'.  MiningCo.,66\Vis.  275,28N.W.  Rep.  207.  Thecase 
is  distinguishable  from  that  of  McMahon  v.  Mining  Co.,  70  N,  W.  Rep. 
478  (i),  where  the  danger  was  concealed,  and  the  plaintiff  had  no 
knowledge  of  its  existence,  but  was  justified  in  the  belief  that  no  dan- 
ger existed.  The  present  case  does  not  seem  to  fall  within  the  rule  that 
the  master  must  furnish  the  servant  a  reasonably  safe  place  in  which 
to  work, inasmuch  as  the  plaintiff  and  his  fellow-servants  practically 
created  the  place  and  its  attendant  perils  from  hour  to  hour,  in  the 
prosecution  of  their  labors;  and  the  condition  was  constantly  shifting 
by  reason  of  their  own  acts,  of  which,  as  well  as  their  probable  conse- 
quences, they  must  be  held  to  have  had  notice.  The  negligence, 
if  any,  in  this  view  of  the  case,  would  be  that  of  the  plaintiff  and 
his  fellow -servants,  and  the  risk  of  it  must  be  regarded  as  assumed 
by  the  plaintiff  as  incident  to  his  employment;  and,  in  any  view  that 
may  be  taken  of  the  case,  it  must  be  regarded  as  a  risk  assumed  by 
the  plaintiff,  as  incident  to  his  employment.  Petaja  v.  Mining  Co. 
(Mich.)  64  N.  W.  Rep.  335;  Peffer  v.  Cutler,  83  Wis.  181-284,  53 
N.  W.  Rep.  508.  We  think,  from  the  undisputed  evidence,  that  the 
plaintiff  must  be  held  to  have  assumed  the  risk  of  the  injury  of 
which  he  complains,  and  that  the  Circuit  Court  erred  in  refusing 
the  motion  for  a  nonsuit,  and  afterwards  in  refusing  to  direct  a 
verdict  for  the  defendant. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial. 

I.  McMabon  v.  Ida  Mining  Co.  is  reporied  in  I  Am.  Neg.  Rep.  741. 
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Supreme  Court,  United  States,  March,  t8^. 


LIMITATION  ON  BACK  OF  TICKET  AS  TO  CARRIER'S  LIABILITY.  — 

A  notice  on  the  back  of  a  passenger's  ticliet  issued  by  a  steamship  compaay 
limiting  the  carrier's  [lability  to  an  amount  therein  specified,  will  not  relieve 
the  company  from  liability  for  damage  to  the  passenger's  baggage  without 
the  assent  of  the  passenger  to  the  condition  in  the  notice. 
INEVITABLE  ACCIDENT.  —  Evidence  that  a  vessel  passed  through  wreck- 
age, and  that  shortly  afterwards  a  port-hole  was  found  broken,  throagb 
which  water  entered  and  destroyed  a  passenger's  baggage,  is  insudScieni  to 
sustain  the  defense  of  inevitable  accident  when  there  is  no  evidence  to  prove 
that  the  port-hole  was  securely  fastened  nor  any  evidence  offered  to  show 
why  the  vessel  did  not  steer  away  from  the  wreckage  or  reduce  its  speed 
while  passing. 

Th&  libelants,  the  Misses  Potter  and  their  maid,  were  passengers 
on  the  steamship  Majestic,  which  sailed  from  Liverpool  on  January 
3o,  1892,  and  arrived  at  New  York  on  the  38th.  On  disembarking, 
the  contents  of  their  trunks  were  found  badly  damaged  by  sea 
water,  and  this  libel  was  filed  in  the  District  Court  for  the  Southern 
district  of  New  York,  to  recover  for  the  loss. 

The  libel  alleged  that  the  Oceanic  Steam  Navigation  Com- 
pany, owner  of  the  Majestic,  for  a  valuable  consideration,  agreed 
to  carry  and  transport  the  libelants,  with  their  personal  baggage,  to 
New  York ;  and  charged  that  the  damage  to  the  baggage  was  caused 
by  the  negligence  and  want  of  proper  care.  The  answer  admitted 
the  delivery  of  the  baggage  on  board  in  good  order,  and  its  con- 
dition on  arrival  at  New  York,  but  put  in  issue  the  allegations  of 
negligence  and  want  of  proper  care.  It  set  up  certain  stipulations 
as  contained  in  the  ticket  under  which  the  libelants  took  passage, 
by  which  it  was  averred  the  ship  was  discharged  of  liability,  or,  in 
any  case,  was  not  liable  for  any  injury  beyond  the  amount  of  £^io\ 
and  it  finally  alleged  that  the  injury,  if  any,  was  caused  by  the  act  of 
God  or  the  perils  of  the  sea,  and  was  in  nowise  caused  or  contrib- 
uted to  by  the  neglect  or  misconduct  of  any  of  its  agents  or  serv- 
ants. The  so-called  "ticket"  issued  to  the  three  libelants  had 
on  its  face,  at  the  top,  these  words,  "  These  Directions  and  the 
Notices  to  Passengers  below,  form  part  of,  and  must  appear  on  each 
Contract  Ticket,"  and  on  the  back,  "  Notice  to  Passengers  —  This 
contract  is  made  subject  to  the  following  conditions;"  then  followed 
seven  numbered  paragraphs,  among  them  one  that  stated  that  the 
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shjpow.ier  would  not  be  responsible  for  any  damage  from  act  of  God 
or  perils  of  the  sea,  and  another  that  in  no  case  would  the  shipowner 
be  liable  for  injury  to  the  passenger's  baggage  beyond  the  sum  of 
^10,  unless  the  value  in  excess  had  been  declared  and  the  freight  paid. 
The  baggage  was  not  put  in  the  hold  proper,  but  in  a  compartment 
where  the  mails  were  also.  This  compartment  was  about  twenty- 
five  feet  in  length,  and  ordinarily  a  safe  place  and  frequently  so 
used.  It  had  three  or  four  port-holes  on  each  side  considerably 
above  the  water  line,  closed  in  the  usual  way,  with  glass  covered 
over  with  an  iron  protector,  called  a  "  dummy."  On  the  morning 
of  January  35,  it  was  found  that  one  of  the  port-holes  was  broken  and 
the  compartment  flooded  with  sea  water.  The  log  contained  an 
entry  that  on  January  35,  the  vessel,  from  7  to  8  a,  m,,  passed 
through  a  quantity  of  wood,  and  that  the  port-hole  was  found 
broken  through  by  the  sea  or  by  wreckage.  The  evidence  of  the 
chief  officer  left  it  doubtful  whether  he  inspected  the  compartment 
on  the  day  the  voyage  commenced,  or  that  there  was  any  inspection 
at  Liverpool.  Decree  was  entered  in  favor  of  the  libelants  for  the 
full  amount  claimed.  56  Fed.  Rep.  344.  The  steamship  company 
appealed  to  the  Circuit  Court  for  the  Second  circuit,  which  directed 
the  District  Court  to  enter  a  decree  in  favor  of  each  of  the  libel- 
ants for  $48.67  and  interest  from  January  35,  1S93,  and  costs  in  the 
District  Court,  with  costs  of  appeal  to  the  company.  30  U.  S,  App. 
503,  9  C,  C.  A.  161,  and  60  Fed.  Rep.  624.  The  cause  was  brought 
here  by  writ  of  certiorari. 

Everett  P.  Wheeler,  for  appellant. 

Frederick  W.  Whitridge  and  Willard  Parker  Butler,  for 
appellees. 

By  the  contract  in  this  case,  the  steamship  company  agreed  to 
land  libelants  with  their  luggage  at  the  port  of  New  York,  and  none 
of  the  alleged  exceptions  or  conditions  were  referred  to  therein. 
They  were  notices,  and  nothing  more,  and  it  cannot  be  held,  as 
matter  of  law,  that,  whether  they  were  regulations  for  the  conduct 
of  business  or  limitations  upon  common-law  obligations,  they  con- 
stituted any  part  of  the  contract. 

Such  is  the  rule  in  England,  where  this  contract  between  the 
sbipowner,  a  British  corporation,  and  citizens  of  the  United  States, 
was  entered  into. 

In  Richardson  »,  Rowntree  (1894)  App.  Cas.  317,  the  respondent 
had  paid  passage  money  for  a  voyage  on  appellant's  steamer,  and 
bad  received  a  ticket  folded  up  so  that  no  writing  was  visible, 
unless  she  opened  it,  but  on  which  were  the  words:  '"  It  is  mutually 
agreed  for  the  consideration  aforesaid  that  this  ticket  is  issued  and 
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accepted  upon  the  following  conditions."  One  of  the  conditions 
was:  "The  company  is  not  under  any  circumstances  liable  to  an 
amount  exceeding  $ioo  for  loss  of  or  injury  to  the  passenger  or  his 
luggage."  Respondent  having  brought  an  action  against  appellant 
to  recover  damages  exceeding  ^loo  for  personal  injuries,  certain 
questions  were  left  to  the  jury,  in  response  to  which  they  found  that 
she  knew  there  was  writing  or  printing  on  the  ticket,  but  did  not 
know  that  the  writing  or  printing  contained  conditions  relating  to 
the  terms  of  the  contract  of  carriage,  and  that  appellants  did  not  do 
what  was  reasonably  sufficient  to  give  her  notice  of  the  conditions; 
and  returned  a  verdict  in  her  favor  for  ^£'100,  The  House  of 
Lords  affirmed  the  judgment  of  the  Court  of  Appeal  that  there 
was  evidence  upon  which  the  jury  could  properly  find  as  they 
did,  and  that  the  judgment  was  properly  entered  for  plaintiff  upon 
the  findings. 

In  Henderson  v.  Stevenson,  L,  R.  a  H.  L.  470,  a  ticket  having  on 
its  face  only  the  words  "  Dublin  to  White  Haven  "  was  given  by  a 
steam-packet  company  to  a  passenger,  who,  without  looking  at  it, 
paid  for  it  and  went  on  board  their  steamer.  The  ship  was  wrecked, 
the  passenger  lost  all  his  baggage  and  brought  an  action  against  the 
company.  The  defense  was  that  on  the  back  of  the  ticket  these 
words  were  printed:  "This  ticket  is  issued  on  the  condition  that  the 
company  incur  no  liability  whatever  in  respect  of  loss,  injury,  or 
delay  to  the  passenger  or  to  his  (or  her)  luggage,  whether  arising 
from  the  act,  neglect,  or  default  of  the  company  or  their  servants, 
or  otherwise."  Judgment  was  given  against  the  company  and 
affirmed  by  the  House  of  Lords.  It  was  held  that  a  mere  notice 
from  the  steam-packet  company,  without  the  passenger's  assent, 
would  not  discharge  it  from  performing  its  duty  to  carry  safely  and 
securely  unless  prevented  by  unavoidable  accident. 

The  rule  is  not  otherwise  in  this  country.  See  Railroad  Co.  t\ 
Navigation  Co.,  16  Wall.  318;  Railroad  Co.  v.  Fraloft,  100  U.  S.  24; 
Malone  v.  Railroad  Co.,  12  Gray,  388;  Brown  v.  Railroad  Co.,  11 
Cush.  97;  Transportation  Co.  v.  Theilbar,  86  III.  71;  Rawson  v. 
Railroad  Co.,  48  N.  Y.  21a;  Wilsons.  Railroad,  21  Grat.  654. 

On  the  evidence,  we  are  unable  to  conclude  that  the  libelants 
should  be  held  bound,  as  matter  of  fact,  by  any  of  the  alleged  con- 
ditions or  limiutions.  They  were  not  included  in  the  contract 
proper,  in  terms  or  by  reference. 

The  contract  was  signed  in  writing  on  behalf  of  the  steamship 
company,  but  the  notices  were  not.  Libelants  did  not  sign,  nor 
were  they  required  to  do  so,  nor  was  it  contemplated  that  they 
should. 
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The  ticket  was  sent  to  the  office  of  the  father  of  two  of  the  libel- 
ants, and  was  forwarded  or  handed  to  one  of  them  in  an  envelope. 
It  was  not  seen  by  her  until  taken  up  in  the  middle  of  the  ocean, 
nor  by  either  of  the  others  at  all.  The  attention  of  neither  of  them 
was  called  to  the  notices,  nor  in  any  way  to  the  ticket,  nor  had 
either  of  them  read  it,  or  read  any  of  the  printed  matter,  in  fine 
type,  by  which  the  contract  for  passage  was  surrounded.  The 
father  of  the  two  young  ladies  had  directed  passage  to  be  engaged, 
and  it  is  true  that  he  had  been  in  the  habit  of  using  such  tickets 
himself  in  crossing,  but  there  was  no  evidence  that  his  attention  had 
ever  been  particularly  called  to  them.  He  had  never  read  them, 
and  he  had  no  idea  that  the  limitations  contended  for  had  ever  been 
claimed  to  have  been  tmposed  thereby. 

We  quite  agree  with  Lord  O'Hagan  in  Henderson  v.  Stevenson, 
supra,  that  "when  a  company  desires  to  impose  special  and  most 
stringent  terms  upon  its  customers,  in  exoneration  of  its  own  lia- 
bility, there  is  nothing  unreasonable  in  requiring  that  those  terms 
shall  be  distinctly  declared  and  deliberately  accepted." 

But  while  we  hold  that  libelants  were  not  subjected  to  these 
alleged  conditions  and  limitations,  and  that,  therefore,  the  Court  of 
Appeal  erred  in  its  conclusion  that  each  of  them  was  limited  in 
recovery  to^io — a  limitation  which  we  must  say  does  not  strike  us 
as  exactly  reasonable,  in  view  of  the  "  twenty  cubical  feet  "  of  lug- 
gage for  each,  which  the  company  had  expressly  contracted  lo 
carry  —  the  question  still  remains,  on  the  doctrine  of  implied 
exceptions,  whether  the  injury  here  was  by  the  act  of  God,  for 
which  the  company  was  not  liable.  The  burden  in  this  respect  is  on 
the  carrier.  Clark  v.  Barnwell,  iz  How.  272;  Transportation  Co. 
r.  Downer,  11  Wall.  129  ;  The  Edwin  I.  Morrison,  153  U.  S,  199, 
14  Sup.  Ct.  8*3;  The  Caledonia,  157  U.  S.  124,  15  Sup.  Ct.  537. 

The  act  of  God,  said  Chancellor  Kent  (z  Kent,  Comm.  p.  597), 
means  "  inevitable  accident  without  the  intervention  of  man  and 
public  enemies." 

We  think  it  quite  clear  that  the  damage  complained  of  cannot  be 
held  to  have  been  the  result  of  such  inevitable  accident.  The  evi- 
dence was  wholly  unsatisfactory  as  to  any  inspection  of  the  port-hole 
before  the  vessel  left  Liverpool.  What  the  chief  officer  says  in  that 
regard,  in  answer  to  leading  questions,  is  manifestly  not  of  his  own 
personal  knowledge,  but  on  the  assumption  that  such  inspection  had 
taken  place,  because  it  should  have,  which  could  have  been  estab- 
lished, yet  was  not,  by  calling  the  person  whose  duty  it  was  to  make 
it.  Whether  the  ports  were  properly  closed  when  the  vessel  sailed 
was  not  made  out,  nor  was  any  such  inspection  of  the  compartment, 
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after  she  sailed,  proven,  as,  if  the  ports  were  not  properly  closed, 
would  have  detected  the  fact.  The  two  or  three  feet  of  water  in  the 
mail-room,  orlop  No.  3,  was  perhaps  not  more  than  might  have 
been  taken  in  during  the  first  four  or  five  days  of  the  voyage,  if  the 
port  were  not  securely  fastened  and  partially  open.  As  remarked 
by  the  district  judge,  whether  the  covers  to  all  of  the  ports  in  the 
mail-room,  where  this  baggage  was  placed,  were  screwed  down 
tight,  or  whether  some  of  them  were  left  open  for  light  or  any  other 
purpose,  was  not  affirmatively  shown.  The  theory  of  the  defense 
was  that  the  breaking  of  the  port  was  caused  by  floating  wreckage, 
and,  while  that  might  possibly  have  been  so,  there  was  no  evidence 
directly  tending  to  establish  it  as  a  fact.  If  it  had  been  shown  that 
when  the  vessel  sailed  the  ports  were  in  proper  condition  and 
properly  closed,  and  that  this  was  their  condition  on  the  day  before 
the  accident  was  discovered,  that  would  have  presented  a  different 
question.  The  captain  testified  that  the  iron  dummy  was  turned 
back  in  a  way  which  could  not  have  been  done  by  the  sea,  but  he 
admitted  that  his  memory  was  treacherous,  after  the  lapse  of  time; 
and  the  log  stated  that  the  port  was  broken  "  either  by  the  sea  or 
by  wreckage,"  while  the  chief  officer,  who  was  on  the  bridge,  as  the 
captain  was  not,  said  that,  between  6  and  8  that  morning,  he  saw 
only  one  large  piece  of  wreckage,  which  was  "  a  good-sized  piece 
of  timber,"  "  on  the  port  side,  away  from  the  ship." 

And,  as  Judge  Brown  held,  if  the  wreckage  referred  to  was  of  a 
kind  adequate  to  force  open  an  iron  cover  properly  constructed  and 
firmly  screwed  down  over  the  port,  then  it  devolved  upon  the  com- 
pany to  show  why  the  ship  did  not  steer  away  from  the  wreckage  or 
slacken  speed  while  passing  through  it,  and  this  was  not  attempted. 
In  our  opinion,  the  steamship  company  failed  to  show  that  the  acci- 
dent was  one  which  could  not  have  been  prevented  by  human  effr.rt, 
sagacity,  and  care,  and  we  perceive  no  reasonable  ground  for  disa- 
greeing with  the  judgment  of  the  District  Court  upon  the  facts. 

The  order  of  the  Circuit  Court  of  Appeals  is  reversed,  and  the 
decree  of  the  District  Court  aflSrmed,  with  costs. 

Opinion  by  Mr.  Chief  Justice  Fuller. 
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WESTERN   RAILWAY  OF  ALABAMA  V. 
WILLIAMSON. 

Supreme  Court,  Alabama,  February,  i8gf. 


PLEADING— BURDEN  OF  PROOF. —The  burden  is  always  with  plaintiff 
under  the  general  issue  lo  make  out  a  prima  fade  case  of  negligence 
against  the  defendant,  and  when  this  is  shown  the  defendant  must  over- 
come it,  and  when  contributory  negligence  Is  a  defense  the  burden  is  on 
defendant  to  establish  it. 

INJURED  WHILE  COUPLING  CARS  — RULES  AND  REGULATIONS- 
CONTRIBUTORY  NEGLIGENCE.  —  In  an  action  to  recover  damages  for 
injuries  sustained  while  coupling  cars  it  is  negligence  on  plaintiff's  part  to 
disregard  the  usual  signals  and  rules  for  employees  in  such  cases. 

Appeal  from  judgment  for  plaintiff  for  $1,500  in  the  Circuit  Court, 
Montgomery  County. 

George  P.  Harrison,  for  appellant. 

ToMPKiHS  &  Troy,  for  appellee. 

There  were  several  assignments  of  error  in  the  bill  of  exceptions. 

In  discussing  the  evidence  the  court  stated  that  it  shows  that  plain- 
tiff was  engaged  as  brakeman  on  defendant's  railroad,  and  had  been 
thus  engaged  about  two  years,  and  prior  to  that  time  he  had  had 
five  or  six  years'  experience  in  handling  trains  on  other  railroads. 
The  injury  for  which  he  sues  occurred  at  Sistrunk  &  Jordan's  saw- 
mill, situated  about  one-fourth  of  a  mile  from  defendant's  main  line, 
and  connected  therewith  by  a  branch  track.  From  this  mill  defend- 
ant was  accustomed  to  haul  lumber,  stored  in  sheds  on  each  side  of 
and  covering  the  track,  at  a  point  where  the  track  was  elevated, 
some  six  to  twelve  feet  above  the  ground,  according  to  varying  esti- 
mates, and  was  there  level;  that  to  reach  this  elevated  track,  it  was 
necessary  to  ascend  an  incline,  in  length,  from  the  end  of  the  switch 
to  the  top,  from  sixty  to  one  hundred  and  twenty  feet,  as  estimated 
by  different  witnesses;  that  there  were  two  or  three  loaded  cars 
standing  on  this  elevated  track  under  the  shed,  to  be  coupled  and 
brought  down  to  the  train  below;  that  for  this  purpose  the  switch 
was  turned,  — as  the  plaintiff  testified,  by  him,  and  as  testified  by 
another  brakeman,  by  himself,  —  to  let  in  the  engine  with  one  or 
two  cars  attached,  to  back  up  for  those  standing  on  the  elevation. 
The  plaintiff's  testimony  was,  that  after  the  switch  was  turned,  he 
signaled  the  engineer  to  back  up,  and  obeying  the  signal,  the  engi- 
oeer  did  so,  following  the  plaintiff,  who  walked  ahead  of  the  engine 
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and  cars;  that  the  distance  from  the  end  of  the  car  on  the  elevated 
track  to  the  top  of  the  incline  was  about  two  car  lengths,  and  that 
it  was  about  forty  feet  from  the  bottom  to  the  top  of  the  incline; 
that  after  plaintiff  reached  the  top  of  the  incline,  and  while  under 
the  shed,  he  could  not  see  the  engineer  nor  could  the  engineer  see 
him;  that  it  was  customary  for  the  conductor  to  stand  so  as  to  see 
the  brakeman  doing  the  work  and  the  engineer;  that  after  reaching 
the  top  of  the  incline,  and  when  the  cars  were  being  backed,  he  was 
standing  near  the  incline,  some  ten  or  twelve  feet  from  the  car  to 
be  coupled,  and  tried  to  give  the  stop  signal  to  the  engineer,  whom 
he  did  not  see,  but  who  plaintiff  supposed  ought  to  see  him;  that 
he  did  not  see  the  conductor,  and  did  not  know  where  he  was  until 
after  the  injury;  that  it  was  the  conductor's  duty  to  look  out  for  the 
men  doing  the  work  at  that  place,  especially  because  they  cannot 
seethe  engineer  nor  the  engineer  see  them;  that  after  giving  this 
signal  plaintiff  went  in  between  the  rails  to  examine  the  coupler, 
without  waiting  to  see  if  the  signal  had  been  observed;  that  the 
engine  and  cars  backed  rapidly  and  struck  the  ones  to  be  coupled 
with  such  force  as  to  cause  them  to  roll  back  some  ten  or  twelve 
feet;  that  the  coupler  of  each  car  was  out  of  order,  the  one  attached 
to  the  engine  was  half  open  and  would  not  work;  that  plaintiff  had 
attempted  to  open  it  but  it  would  not  open,  and  that  the  defect  in 
the  one  on  the  elevation  to  be  coupled  was,  that  the  legs  to  hold  the 
knuckles  together  were  not  proper  ones. 

The  evidence  also  tended  to  show  that  the  couplers  on  each  car 
were  automatic,  which,  if  in  order,  would  couple  themselves  when 
brought  together  with  suflicient  force,  without  the  use  of  any  one's 
hand. 

The  evidence  for  defendant  tended  to  show  that  the  couplers 
were  in  good  order;  that  the  conductor  was  in  proper  place, — 
about  the  edge  of  the  incline, — to  receive  from  the  plaintiff  his 
signals  and  to  transmit  them  to  the  engineer;  that  he  immediately 
transmitted  all  signals  given  by  plaintiff,  and  they  were  promptly 
obeyed;  that  the  rate  of  speed  at  which  the  engine  and  cars 
ascended  the  incline  was  the  usual  and  customary  speed  at  that 
place,  and  not  as  fast  as  a  man  could  walk.  The  engineer  testified 
that  when  he  got  the  signal  to  stop  he  heard  some  one  halloo, 
looked  out  and  saw  plaintiff  come  out  with  his  hand  injured;  that 
the  signals  of  the  conductor,  before  the  one  to  stop,  were  to  move 
up  gradually,  slowly;  that  plaintiff  gave  the  signal  to  stop  when  the 
moving  cars  got  right  near  to  him,  the  cars  to  be  coupled  being,  in 
the  opinion  of  the  conductor,  live  or  six  feet  apart  when  plaintiff 
gave  the  signal,  which  was  immediately  repeated  to  and  promptly 
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obeyed  by  the  engineer,  and  plaintiff  went  in  between  the  cars 
about  the  time  he  gave  said  signal. 

The  rules  of  the  company  were  introduced  in  evidence,  requiring 
all  employees,  "  not  only  to  attend  to  and  obey  all  signals  and 
instrtictions,  but  also  that  they  should,  upon  all  occasions,  be  vigi- 
lant and  cautious  themselves,  not  trusting  alone  to  signals  or  rules 
for  safety;  "  that  "  all  persons  entering  or  remaining  in  the  service 
of  the  company,  are  warned  that  in  accepting  or  retaining  employ- 
ment they  must  assume  the  ordinary  risks  attending  it.  Each 
employee  is  expected  and  required  to  look  after  and  be  responsible 
for  his  own  safety,  as  well  as  to  exercise  the  utmost  caution  to 
avoid  injury  to  his  fellows,  especially  in  the  switching  of  cars  and 
in  the  movements  of  trains;  "  that  "  stepping  in  front  of  approach- 
ing engines,  *  *  •  getting  in  between  cars  while  in  motion  to 
uncouple  them,  and  all  similar  imprudences  are  dangerous  and  in 
violation  of  duty;  "  that  "  employees  of  every  grade  are  warned  to 
see  for  themselves,  before  using  them,  that  the  machinery  and  tools 
which  they  are  expected  to  use  are  in  proper  condition  for  the  serv- 
ice required,  and  to  put  them  in  proper  condition,  or  to  see  that  they 
are  so  put,  before  using  them.  The  company  does  not  wish  or 
expect  its  employees  to  incur  any  risks  whatever  from  which,  by 
exercise  of  their  own  judgment  and  by  personal  care,  they  can  pro- 
tect themselves,  but  enjoins  them  to  take  time  in  all  cases  to  do 
their  duty  in  safety,  whether  they  may,  at  the  time,  be  acting  under 
orders  of  their  superiors,  or  otherwise;"  that  "  coupling  cars  by 
hand  is  strictly  prohibited.  Any  violation  of  this  rule  will  be 
severely  dealt  with,"  etc.;  that  "  great  care  must  be  exercised  by 
all  persons  when  coupling  cars.  The  coupling  apparatus  of  cars 
and  engines  is  not  always  uniform  in  size,  style  or  strength,  and  is 
hable  to  be  broken;  it  is,  therefore,  dangerous  to  expose  the  hands, 
arms,  or  person  of  those  engaged  in  coupling  cars.  All  employees 
are  hereby  instructed,  each  for  himself,  to  examine  so  as  to  know 
the  kind  and  condition  of  the  drawheads,  drawbars  and  coupling 
apparatus,  and  are  prohibited  from  placing  in  a  train  a  car  with  a 
defective  coupling  until  they  have  first  reported  its  defective  condi- 
tion to  the  yard-master,  conductor  or  proper  person  in  authority. 
Sufficient  time  is  allowed,  and  must  be  taken  by  employees  in  all 
cases  to  make  examinations."  The  book  containing  these  rules, 
the  evidence  tended  to  show,  had  been  delivered  to  plaintiff,  and  he 
was  acquainted  with  said  rules. 

There  was  no  error  in  that  part  of  the  general  charge  excepted 
to,  made  the  basis  of  assignment  of  error  9.  The  case  was  tried  on 
the  plea  of  the  general  issue,  and  of  contributory  negligence  on  the 
Vou  II  — 19 
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part  of  the  plaintiff.  The  burden  is  always  with  plaintiff  under  the 
general  issue,  to  make  out  a  prima  facie  case  of  negligence  against 
the  defendant,  by  proving  that  the  company  was  guilty  of  some 
negligence,  the  proximate  effect  of  which  was  injury  to  him.  When 
this  is  shown,  the  burden  is  on  the  defendant  to  overcome  it,  and, 
when  the  defense  of  contributory  negligence  is  relied  on,  as  well, 
the  onus  is  on  the  defendant  to  establish  it.  Railroad  Co.  v.  Hale, 
90  Ala.  8,  8  Southern  Rep.  142;  Bromley  v.  Railroad  Co.,  95  Ala. 
403,  II  Southern  Rep.  341;  Railroad  Co.  v.  Crocker,  95  Ala.  4s8,  11 
Southern  Rep.  362;  McDonald  v.  Railway  Co.  (Ala.),  20  Southern 
Rep.  517. 

Those  parts  of  the  general  charge  of  the  court  excepted  to,  the 
basis  of  assignments  of  error  10  and  1 1,  should  not  have  been  given. 
They  are  not  clear,  but  obscure,  and  tend  to  confuse  and  mislead. 
It  cannot  be  clearly  determined  whether  the  word,  "  observed,"  as 
therein  emp'oyed,  means  "  seen  "  or  "  obeyed."  But,  whether  con- 
strued to  mean  the  one  or  the  other,  the  plaintiff's  own  evidence  tends 
to  show  that  without  waiting  to  see  if  the  signal  he  said  he  gave  the 
engineer  to  stop  was  obeyed  or  not,  he  went  right  in  between  the 
cars,  in  front  of  the  moving  engine  and  cars  behind  him,  and 
attempted  to  adjust  the  coupler,  and  was  injured.  The  charges  lay 
down  too  low  a  degree  of  caution  to  be  observed  by  a  brakeman  in 
going  in  between  moving  cars  to  make  a  coupling,  especially  in 
view  of  the  rules  of  the  company  in  evidence. 

Judgment  reversed. 

Opinion  by  Haralson,  J, 

SOUTHERN  RAILWAY  COMPANY  v.  ARNOLD. 

Supreme  Court,  Alabama,  February,  iSgj. 


SWITCHMAN  INJURED  COUPLING  CARS  — CONTRIBUTORY  NEGLI- 
GENCE.  —  In  an  action  to  recover  damages  for  injuries  sustained  while 
altempllng:  to  couple  cars  plaintiff  was  guilty  o(  contributory  negligence  in 
suinding  in  a  position  at  danger  between  a  stationary  and  a  moving  car. 

Appeal  from  judgment  for  plaintiff  in  the  City  Court  of  Bir- 
mingham. 
The  sixth  and  seventh  counts  of  the  complaint  were  as  follows: 
"  6.  The  plaintiff  claims  of  the  defendant  $7,500  as  damages  for 
that  heretofore,  on,  to  wit,  lath  April,  1895,  defendant  was  running 
and  operating  a  certain  steam  locomotive  engine  and  cars  upon  a 
railway  in  its  yard  known  as  Avondale  yard  in  Jefferson  county, 
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Ala.,  and  at  said  time  plaintiif  was  in  the  service  or  employment  of 
defendant  as  a  switchman  and  was  engaged  in  said  service  in  said 
yard  upon  or  about  said  cars,  and  while  plaintiff  was  so  engaged  in 
said  service  in  or  about  coupling  or  attempting  to  couple  two  of  said 
cars  together,  plaintiff's  hand  was  caught  between  the  dead-blocks 
of  said  cars  and  so  mashed  and  bruised  that  plaintiff  lost  a  part  of 
said  hand  and  suffered  great  mental  and  physical  pain,  was  made 
sore  and  sick,  was  disfigured  and  maimed  and  rendered  less  able  to 
work  and  earn  money,  and  plaintiff  was  put  to  great  expense  and 
trouble  for  medicine,  medical  attention,  care  and  nursing  in  his 
efforts  to  heal  and  cure  his  said  wounds  and  injuries.  And  plaintiff 
further  avers  that  his  said  hand  was  caught  and  he  suffered  said 
wounds  and  injuries  by  reason  of  the  negligence  of  a  person  in  the 
service  or  employment  of  defendant  who  had  charge  or  control  of 
said  locomotive  engine,  viz. :  defendant's  engineer,  to  wit,  one 
Sullivan  negligently  caused  one  of  said  cars  to  go  to.wards  and  to 
the  other  of  said  cars  which  plaintiff  attempted  to  couple  together 
as  aforesaid,  with  too  much  speed  or  force.  All  to  plaintiff's  damage 
$7i5<>o,  wherefore  he  sues. 

"  7.  Plaintiff  refers  to  and  adopts  all  the  words  and  figures  of  the 
sixth  count  from  the  beginning  thereof  to  and  including  the  words 
*  his  wounds  and  injuries  '  where  they  occur  together  in  said  count; 
'  and  plaintiff  further  avers  that  his  hand  was  caught  as  aforesaid 
and  he  suffered  said  wounds  and  injuries  by  reason  of  the  negligence 
of  a  person  in  the  service  or  employment  of  defendant  who  had 
superintendence  intrusted  to  him,  viz.,  defendant's  foreman,  one 
Brown,  negligently  caused  or  allowed  one  of  said  cars  to  go  towards 
and  to  the  other  of  said  cars  which  plaintiff  attempted  to  couple 
together  as  aforesaid  with  too  great  force  or  speed,  without  any  one 
upon  said  car  to  control  its  motions  and  when  the  engine  was  not 
attached  thereto." 

Defendant  demurred  on  several  grounds  which  were  overruled. 

SuiTH  &  Weatherly,  for  appellant. 

Bowman  &  Harsh,  for  appellee. 

Counts  6  and  7,  under  the  uniform  rulings  of  this  court,  must 
be  held  to  be  sufficient  in  their  averments  of  negligence,  and  as 
claims  of  damages  in  a  case  of  this  character.  Railroad  Co.  v. 
Thomas,  42  Ala.  673;  Stanton  v.  Railroad  Co.,  91  Ala.  3S4,  8  South- 
ern Rep.  798;  Railway  Co.  v.  Chewning,  93  Ala.  z6,  9  Southern 
Rep.  458;  Railroad  Co.  v.  George,  94  Ala.  214,  10  Southern  Rep. 
145;  Railway  Co.  v.  Chambliss,  97  Ala.  171,  11  Southern  Rep.  897, 
Laughran  v.  Brewer,  11  Southern  Rep.  415  (i). 

I.  Langbrao  v.  Brewer  is  reported  in  i  Am.  Keg.  Rep.  $66. 
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The  injury  of  the  plaintiff  consisted  in  having  tliree  fingers  of  his 
left  hand  mashed  off  from  having  them  caught  between  the  dead- 
blocks,  dead-woods  or  bumpers,  as  they  are  indifferently  called,  on 
the  cars  which  he  was  attempting  to  couple.  These  dead-blocks 
were  of  the  double  pattern  on  both  cars,  and  came  out  even  with 
the  draw-heads,  so  that  when  the  cars  came  together,  the  entire  sur- 
face of  the  dead-blocks  and  draw-heads  met  evenly.  The  dead- 
blocks  were  about  a  foot  or  a  foot  and  a  half  wide,  as  plaintiff 
represented  them  and  were  on  each  side  of  the  draw-head,  with  a 
space  of  about  five  or  six  inches  between  them  and  the  draw-head. 
There  were  two  cars  that  had  been  cut  off  and  placed  on  a  switch 
track  called  No,  3.  The  plaintiff  was  attempting,  when  injured,  to 
couple  two  other  cars  which  had  been  detached  from  the  engine, 
and  run  or  "  kicked  "  down  onto  this  switch  track  No.  3,  to  be 
coupled  to  the  two  already  standing  still  thereon.  The  switching 
was  done  in  .the  yard  of  defendant  at  Avondale,  about  3  o'clock  in 
the  morning,  under  one  Brown,  the  foreman  of  the  crew.  Plaintiff 
worked  in  the  "  field,"  as  it  was  called,  and  the  other  brakeman 
followed  the  engine.  The  plaintiff  in  giving  an  account  of  the 
injury,  testified  that  he  had  been  engaged  in  coupling  cars  in  that 
particular  yard  about  fifteen  days  at  the  time  of  the  accident,  but 
had  been  railroading  five  or  six  years;  had  been  working  for  that 
time  on  the  L.  ft  N.  and  the  Chattanooga  roads;  that  he  had 
coupled  the  E.  T.  V.  k  G.  cars,  on  which  dead-blocks  were  used, — 
the  kind  of  cars  to  be  coupled  on  this  occasion,  as  the  proof  tended 
without  conflict  to  show;  that  he  had  coupled  almost  all  kinds  of 
cars;  that  those  with  double  dead-blocks  or  buffers  arc  dangerous 
to  couple,  if  one  does  not  use  great  caution,  and  even  then,  they 
wilt  sometimes  catch  him,  and  that  it  is  safer  for  the  party  doing 
the  coupling  for  the  cars  to  come  back  easy,  and  with  the  double 
buffers,  it  is  more  dangerous  to  couple  when  the  cars  are  coming 
back  hard.  He  also  testified  that  Brown,  the  foreman,  said  to  him 
when  he  pulled  out  from  the  other  track,  No.  i  or  2,  that  he  was 
going  to  throw  some  cars  on  this  track.  No.  3,  and  when  he  made 
the  remark,  he  pulled  the  train  off  of  track  No.  i  or  a,  where  it  then 
was,  the  engine  being  ahead  of  the  cars,  and  ran  back  or  kicked 
these  cars  onto  track  No.  3,  to  the  two  standing  cars;  that  the  dis- 
tance from  the  standing  cars  to  the  switch,  where  cars  are  turned 
in  on  No.  3,  was  ten,  twelve  or  fifteen  car  lengths,  —  he  did  not 
know  exactly,  —  and  the  grade  was  inclined  upward  toward  the 
standing  cars;  that  cars  when  thrown  onto  track  No.  3  were  kicked 
about  half  the  time,  and  it  was  common  practice  to  kick  them;  thai 
plaintiff  went  immediately,  —  when  told  by  Brown  that  he  was  going 
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to  throw  in  these  other  cars  to  be  coupled, — to  the  standing  cars 
and  got  to  them  when  the  moving  cars  were  five,  six,  or  maybe 
seven  feet  from  the  stationary  cars;  that  he  was  on  the  right-hand 
side  of  the  track,  with  his  back  towards  the  engine,  the  cars  going 
east;  that  he  had  his  lantern  on  his  right  arm,  which  was  resting  on 
the  corner  of  the  standing  car,  and  had  his  stick,  about  two  feet 
long,  in  his  left  hand,  holding  it  right  at  the  end;  that  he  raised  the 
pin  in  the  stationary  car,  by  lifting  it  up  in  the  hole,  so  that  when 
the  cars  came  together  it  would  drop  back  into  the  hole,  catching 
the  link  of  the  other  car;  that  he  raised  up  the  link  on  the  approach- 
ing car  with  the  stick,  having  one  of  his  feet  inside  the  track  and 
lantern  on  his  right  arm,  just  having  handhold  of  the  stick  with  his 
left  hand,  and  just  as  the  draw -heads  and  dead-woods  came 
together,  his  hand  was  caught  between  the  dead-woods  and  mashed. 

The  evidence  further  tended  to  show  that  there  was  no  emergency 
for  making  the  coupling,  and  that  the  cars  to  be  coupled  were  to 
remain  afterwards  on  the  side  track.  Plaintiff  also  stated  that  he 
saw  that  the  stationary  car  had  dead-blocks  on  it,  but  he  could  not 
sec  the  one  that  was  moving  until  it  got  right  close  to  him,  and  that 
there  was  no  lantern  or  other  evidence  of  any  one  being  on  the 
approaching  car. 

The  plaintiff,  as  he  himself  shows,  was  experienced  in  coupling 
cars,  and  was  familiar  with  the  use  of  couplers  such  as  were  of  the 
pattern  used  on  the  cars  he  attempted  to  couple.  They  were,  as 
he  says,  of  a  dangerous  kind  to  couple,  without  the  exercise  of  great 
care;  and  that  they  were  dangerous,  the  injury  plaintiff  received 
fully  establishes.  Their  danger  was  known  to  him,  and  the  peril 
was  obvious.  This  called  for  the  exercise  of  a  higher  than  ordinary 
degree  of  care  by  him,  in  his  attempt  to  couple  them.  Railroad  Co. 
V.  Boland,  96  Ala.  626,  11  Southern  Rep.  667;  Id.,  106  Ala.  645,  iS 
Southern  Rep.  99;  Davis  v.  Railroad  Co.  (Ala.),  18  Southern  Rep. 

There  was  no  emergency  or  rule  of  the  company  calling  on  him  to 
incur  risk  in  effecting  the  coupling,  which  was  not  consistent  with 
his  safety.  The  cars,  when  coupled,  were  to  be  left  on  the  track. 
It  was  a  matter  of  no  serious  consequence  for  them  not  to  have 
been  coupled.  The  night  was  dark;  the  plaintiff  had  reason  to 
believe  that  the  cars  would  be  run  in  from  the  engine  onto  the 
switch  by  a  kicking  switch,  and  not  by  pushing  them;  he  failed  to 
discover  on  the  approaching  car  any  light  or  other  evidence  that 
they  were  under  the  control  of  any  one  on  them;  he  stood  with  his 
hack  to  the  cars  approaching  him,  placed  his  right  arm  on  the  sta- 
tionary car  with  his  lamp  on  it  as  a  careless  man  or  one  indifferent 
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to  danger  might  do,  adjusted  the  pin  on  the  stationary  car,  and 
attempted,  with  a  short  stick,  to  lift  the  link  of  the  other  one  as  it 
approached,  and  in  doing  so  incautiously  placed  his  hand  between 
the  dead-woods.  He  took  no  note  of  the  speed  of  the  approaching 
cars,  and  was  attempting  in  the  dark  to  make  the  coupling  of  cars 
provided  as  stated,  with  double  dead-woods,  when  a  kicking  switch, 
as  he  had  every  reason  to  believe  had  been  made,  and  which  had  in 
fact  been  made.  He  knew  that  in  making  such  a  kick  of  cars,  for 
the  purposes  of  coupling,  it  was  impossible  for  the  engineer  to  accu- 
rately adjust  the  rate  of  speed  of  the  approaching  cars,  kicked,  as  he 
says,  from  a  distance  of  from  ten  to  fifteen  car  lengths,  so  that  they 
would  barely  reach  the  cars  at  which  he  was  standing.  The  risk  he 
assumed  was  voluntary,  self-imposed,  very  great  and  unnecessary. 
Railroad  Co.  v.  Free,  97  Ala.  334,  i3  Southern  Rep.  294;  Railroad 
Co.  V.  Bivens,  103  Ala.  148,  15  Southern  Rep.  515;  George  v.  Rail- 
road Co.  (Ala.),  19  Southern  Rep.  784,  790;  Warden  v.  Railroad 
Co.,  94  Ala.  277,  379,  10  Southern  Rep.  276. 

We  are  forced  to  the  conclusion  that  the  plaintiff,  under  the  facts 
before  us,  was  guilty  not  only  of  a  want  of  ordinary  care  to  prevent 
the  injury  inflicted  on  him,  but  he  was  guilty  of  very  great  negli- 
gence, which  contributed  proximately  to  the  injury  he  received. 

Judgment  reversed. 

Opinion  by  Haralson,  J. 


LOUISVILLE  AND  NASHVILLE  RAILROAD  COM- 
PANY V.  MORGAN. 

Supreme  Court,  Alabama,  April,  iSy^. 


EMPLOYEE  KILLED  WHILE  COUPLING  CARS  — DAMAGES.  —  In  an 
action  for  damages  for  negligent  killing  of  plaintiff's  intestate,  an  emplojree 
of  defendant,  while  engaged  in  coupling  cars,  it  was  held  that  what  the 
intestate  was  expending  on  his  young  brother,  a  distributee  of  his  estate, 
was  to  t)e  considered  by  the  jury  in  determining  the  damages  sustained  by 
the  next  of  kin  by  his  untimely  death,  and  also  the  amoani  of  his  monthly 
savings  and  investments  (l). 

I.   In  Louisville  and  Nashville  Rail-  from    month    to    month    out    of    his 

road  Co.  v.  Woods  (Ala.),  an  action  for  wages.      The    question   here   was  not 

injuries  to  a  brakeman,    decided    on  what  the  next  of  kin  lost  by  plaintiff's 

the  same  date  as  the  case  at  bar,  the  death  (he  was  not  dead),  but  what  the 

court  held  that  il  was  error  lo  admit  plaintiff  himself  lost   in   consequence 

evidence   as   to   what    plaintiff   saved  of  the  injuries  sustained;  and  what  he 
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Appeal  by  defendant  from  judgment  for  plaintiff  in  the  Circuit 
Court,  Jefferson  County, 

Thomas  G.  Jones,  for  appellant. 

Plaintiff  below  recovered  judgment  for  $1,083.50.  Defendant 
appeals,  assigning  error  to  several  instructions.  As  to  the  instruc- 
tion on  the  measure  of  damages  the  court  held  that  what  the  intes- 
tate was  expending  on  his  young  brother  was  to  be  considered  in 
determining  the  damages  sustained  by  the  next  of  kin,  and  obviously 
the  money  he  was  saving  and  investing  in  land  from  month  to 
month,  and  which,  presumably,  he  would  have  continued  to  save, 
should  be  taken  into  account.  Citing  Railroad  Co.  v.  Trammell,  93 
Ala.  350,  9  Southern  Rep.  870. 

The  facts  admitted  in  evidence  before  the  jury  as  to  intestate's 
age,  habits,  working  and  earning  capacity,  and  the  disposition  of 
his  earnings,  together  with  the  jurors'  common  knowledge  as  to  his 
life  expectancy,  afforded  data  for  the  admeasurement  of  damages, 
if  the  jury  found  that  he  came  to  his  death  by  reason  of  actionable 
negligence  on  the  part  of  the  defendant;  and  the  charge  confining 
the  recovery  to  nominal  damages  was  properly  refused. 

Judgment  affirmed. 

Opinion  by  McClp.llan,  J. 


ST.  LOUIS,  IRON   MOUNTAIN  AND  SOUTHERN 
RAILWAY  COMPANY  V.  SWEET. 

Supreme  Court,  Arkansas,  March,  18^7. 


INJURIES  RESULTING  IN  DEATH  —  DERAILMENT  —  INSTRUCTION.— 
In  an  action  to  recover  damages  for  the  death  of  a  person  resulting  from 
injuries  sustained  in  a  derailment  of  a  train  of  defendant's,  it  was  error  to 
instruct  that  verdict  should  be  for  plaintiff  if  the  injuries  were  caused  by 
negligent  operation  of  the  train  where  the  negligence  charged  in  the  com- 
plaint was  only  failure  to  keep  the  track  in  good  condition. 

MEASURE  OF  DAMAGES  — INSTRUCTION. —  Where  the  amount  due  for 
medical  and  surgical  attention  is  not  shown  it  is  error  to  charge  that  the 
jury  might  consider  same  in  estimating  damages. 
Appeal  from  judgment  in  favor  of  plaintiff  in  the  Circuit  Court, 

Lincoln  County. 
Dodge  &  Johnson,  for  appellant. 

WM  receiving  for  his  services  was  the  none  of  his  earnings.  The  judgment 
legilimate  elemeDt  of  damage  in  this  for  plaintiff  in  court  below  was  re- 
connection,   whether    he  spent  all   or      versed. 
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N.  T,  White,  White  &  Wooldridge,  and  Rose,  HEtaKGWAV  & 
Rose,  for  appellee. 

J.  M.  Moore,  and  Cockrill  &  Cockrill,  argued  on  the  question 
of  the  statute  of  limitations.  [On  this  point  the  court  held  that  the 
action  was  commenced  within  three  years  after  the  injuries  men- 
tioned in  the  complaint  were  received.] 

This  action  was  instituted  by  Ada  H,  Sweet,  administratrix  of  the 
estate  of  Frank  Sweet,  deceased,  against  the  defendant  company. 
The  complaint,  among  other  things,  alleged  as  follows:  "  That  on 
the  said  i8th  day  of  September,  1890,  the  defendant  received  the 
plaintiff's  intestate,  Frank  Sweet,  into  one  of  its  cars  for  the  purpose 
of  carrying  him  therein  and  upon  said  railroad  as  a  passenger  from 
Walnut  Lake  to  the  city  of  Pine  Bluff,  in  Jefferson  county,  in  this 
State,  (or  the  sum  and  price  of  one  and  -f}^  dollars,  then  paid  to  the 
defendant  by  the  said  plaintiff's  intestate.  That  the  track  of 
defendant's  road  between  Fairfield  and  Pine  Bluff,  in  said  county 
and  State,  and  especially  at  a  point  about  three  miles  east  of  Pine 
Bluff,  and  between  Pine  Bluff  and  Fairfield  station,  was  at  the  time 
defective  and  unsound,  and  unfit  to  be  used  for  that  purpose,  which 
defendant  did,  or  might  and  should,  then  and  thereafter  have 
known,  by  due  care,  but,  not  regarding  their  duty,  they  carelessly 
and  negligently  suffered  it  to  be  used,  although  the  ties  which  held 
the  rails  in  place  were  rotten  and  unsound,  and  in  such  condition  as 
to  be  actually  dangerous  to  the  traveler  over  said  road;  and  while 
said  car  was  proceeding,  with  the  plaintiff's  intestate  thereon,  at  the 
point  last  aforesaid,  it  was,  by  reason  of  such  defect  in  the  said 
track,  and  the  unsoundness  thereof,  thrown  from  the  track,  and 
said  car  wrecked,  and  the  said  Frank  Sweet  caught  therein,  and 
bruised  and  mangled  in  a  most  horrible  manner,  from  the  effects  of 
which  the  said  Frank  Sweet  did  languish  and  live  for  a  period  of  ten 
hours  after  he  was  bruised  and  mangled  as  aforesaid,  before  dying; 
and  that,  during  the  said  ten  hours  he  so  lived,  he  suffered  great 
bodily  pain  and  mental  anguish.  That  his  death  aforesaid  was 
caused  by  the  injuries  received  in  the  manner  as  stated  aforesaid, 
and  by  reason  thereof  his  estate  has  been  damaged  in  the  sum  of 
ten  thousand  dollars." 

The  defendant  answered,  and  admitted  that  its  train  was  derailed, 
and  that  plaintiff's  intestate  was  injured,  but  denied  all  the  allega- 
tions in  the  complaint  charging  it  with  negligence,  and  that  the 
intestate  suffered  pain  or  mental  anguish.  It  alleged  that  the 
deceased  was  guilty  of  contributory  negligence,  and  that  by  reason 
thereof  he  lost  his  life.  It  further  answered  by  saying  that  "  there 
was  and  now  is  another  action  pending  in  the  Desha  Circuit  Court, 
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at  the  Watson  district  of  Desha  county,  Ark.,  between  the  same 
parties  and  for  the  same  cause  of  action  set  forth  in  the  complaint 
to  this  action,  which  said  suit  is  now  on  appeal  to  the  Supreme 
Court  of  the  State  of  Arkansas;  that,  at  the  trial  of  the  said  action, 
proof  was  introduced  by  the  plaintiff,  to  the  jury  impaneled  to  try 
the  said  cause,  of  the  mental  anguish  and  bodily  pain  suffered  by 
the  plaintiff's  intestate  on  account  of  the  injuries  received  as  herein 
alleged ;  and  that  under  said  proof  a  verdict  was  rendered  for  the 
sum  of  $10,000,"  —  and  pleaded  the  statute  of  limitations  of  one 
and  two  years. 

The  issues  of  fact  in  the  action  were  tried  by  a  jury.  Evidence 
was  adduced  at  the  trial  tending  to  prove  the  allegations  of  the 
complaint,  that  the  funeral  expenses  of  the  deceased  amounted  to 
$iio  or  $215,  and  that  the  deceased  incurred  a  debt  in  his  last 
illness  for  the  services  of  a  physician,  but  the  amount  thereof  was 
not  shown.  Evidence  was  also  adduced  tending  to  prove  that  an 
action  was  instituted  by  plaintiff  against  the  defendant,  for  the 
t>enefit  of  the  widow  and  next  of  kin  of  the  deceased,  for  damages 
to  them  which  were  caused  by  the  same  injuries  on  account  of 
which  plaintiff  sues  in  this  case,  and  that  the  jury  returned  a  verdict 
in  favor  of  plaintiff  for  $10,000,  and  that  it  was  instituted  before  the 
commencement  of  this  action.  But  they  were  instituted  to  recover 
different  damages,  and  neither  is  a  bar  to  the  other. 

A  verdict  was  returned  and  judgment  was  rendered  in  favor  of 
plaintiff  for  $2,500,  from  which,  after  a  motion  for  a  new  trial  was 
overruled,  defendant  appealed. 

The  first  instruction  was  not  correct.  It  says:  '"  If  the  jury 
believe  from  the  evidence  that  the  injury  and  death  of  the  plaintiff's 
intestate  was  caused  by  the  carelessness  and  negligent  conduct  of 
the  defendant  in  the  care  and  maintenance  of  its  track,  or  in  the 
operation  of  its  train,  without  fault  on  his  part,  they  will  find  for 
the  plaintiff."  The  error  consists  in  the  use  of  the  words,  "  or  in 
the  operation  of  its  train."  No  negligent  conduct  on  the  part 
of  the  defendant  is  complained  of,  or  shown  by  the  evidence,  except 
the  failure  to  maintain  the  track  in  a  safe  condition.  None  was 
shown  in  the  operation  of  the  train.  The  fact  that  the  injury  was 
caused  by  the  train  running  over  a  defective  track  does  not  show 
negligence  in  the  operation  of  the  train.  The  injury  was  the  result 
of  both  causes,  but  the  negligence  was  in  the  failure  to  maintain  the 
track  in  a  safe  condition.  The  same  defect  exists  in  other  instruc- 
tions, but  its  evil  effects  were  avoided  by  other  instructions  which 
are  unnecessary  to  mention. 
The  instruction  as  to  damages  was  erroneous  in  this:     It  told  the 
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jury  that,  in  estimating  damages,  they  might  take  into  considera- 
tion, among  other  things,  the  amount  for  which  the  estate  of  the 
deceased  was  liable  for  medical  and  surgical  attention  and  for 
funeral  expenses.  The  estate  was  not  liable  for  such  attention  and 
-expenses,  if  a  claim  for  the  amount  due  therefor  was  not  probated 
within  two  years  after  the  date  of  the  letters  of  administration  of 
appellee.  And,  moreover,  the  amount  due  for,  or  value  of,  the 
medical  and  surgical  attention,  is  not  shown.  The  giving  of  this 
instruction  is  a  prejudicial  error.  Railroad  Co.  v.  Barry,  58  Ark. 
198,  21  S.  W.  Rep.  1097 ;  Foster  v.  Pitts  (Ark.),  38  S.  W.  Rep.  1114. 

Reversed  and  remanded. 

Opinion  by  Battle,  J. 


ST.   LOUIS    SOUTHWESTERN    RAILWAY    COM- 
PANY V.  STANFIELD. 

Supreme  Court,  Arkansas,  April,  iSpj. 


DOG  KILLED  BY  TRAIN  —  STATUTORY  LIABILITY.  —  In  ArkansM,  ■ 
railroad  company  is  liable  for  negligent  killing  of  a  dog,  under  the  atatnie 
which  makes  railroads  "  responsible  for  all  damages  to  property  done  or 
caused  by  the  running  of  trains."  Const.,  An.  17,  §  n;  Sand.  &  H. 
Digest,  §  6349- 

Appeal  from  judgment  for  plaintiff  in  the  Circuit  Court,  Ouachita 
County. 

Sam,  H.  West  and  Gaughan  &  Sifford,  for  appellant. 

This  suit  was  brought  before  a  justice  of  the  peace  for  the 
alleged  negligent  killing  of  an  Irish  setter  dog,  valued  at  $95. 
Appellant  appeals  from  a  judgment  of  the  Circuit  Court  for  $80, 
The  demurrer  to  the  complaint  presents  the  question,  "  Is  the  rail- 
road liable  for  the  negligent  killing  of  the  dog?"  Under  section 
13,  art.  17,  of  the  Constitution,  and  section  6349,  Sand.  &  H.  Dig., 
railroads  are  "  responsible  for  all  damages  to  property  done  or 
caused  by  the  running  of  trains."     Dogs  are  property. 

There  was  sufficient  evidence  to  support  the  verdict. 

Judgment  affirmed. 

Opinion  by  Wood,  J, 
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RUSSELL  V.  PACIFIC  CAN  COMPANY. 

Supreme  Court,  California,  April,  iSgy. 


INJURED  BY  STEAM  IN  WATER-CLOSET  — FAILURE  TO  INSPECT  — 
NEGLIGENCE.  —  Wbcre  an  employee  of  defeadanc  was  injured  by  steam 
from  a  pipe  in  a  waier-cloael  and  it  appeared  tbat  the  closet  had  not  been 
inspected  since  its  construction,  a  period  of  four  years  before  the  accident, 
tbc  failure  to  inspect  the  closet  was  sufficient  to  charge  defendant  with 
negligence. 

Appeal  from  judgment  in  favor  of  plaintiff  rendered  in  Depart- 
ment 1,  Superior  Court,  City  and  County  of  San  Francisco. 

Van  Ness  &  Redmak,  for  appellant. 

Reinstein  &  Eisner,  for  respondent. 

The  appellant  is  a  corporation  engaged  in  conducting  a  factory  for 
the  manufacture  of  tin  cans  and  other  articles.  Nora  Russell,  a 
minor  and  employee,  brings  this  action,  in  the  name  of  her  guard- 
ian aJ litem,  for  damages  for  personal  injuries  received.  The  jury 
found  in  her  favor,  and  assessed  the  damages  at  the  sum  of  $2,500. 
The  corporation  appeals  from  the  judgment  and  the  order  denying 
a  DCw  trial.  The  general  facts  to  be  considered  may  be  briefly 
stated  as  follows:  The  plaintiff,  a  girl  of  fourteen  years,  was  an 
employee  of  the  defendant,  and  upon  the  day  of  the  accident,  being 
the  first  day  of  her  employment,  was  working  for  the  defendant  at 
its  place  of  business  in  the  city  of  San  Francisco.  Upon  the  prem- 
ises there  was  a  certain  outhouse  or  water-closet,  provided  for  the 
use  of  employees.  In  connection  with  its  business  the  defendant 
used  and  employed  steam  power,  and  had  constructed  and  main- 
tained an  exhaust  pipe  which  ran  into  said  closet,  and  discharged 
steam  immediately  beneath  the  place  where  persons  using  said  out- 
house or  water-closet  were  in  the  habit  of  sitting.  While  the  plain- 
tiEF  was  in  the  act  of  using  said  closet,  steam  and  hot  water  came 
through  said  exhaust  steam  pipe  into  said  outhouse,  immediately 
beneath  the  person  of  said  plaintiff,  whereby  she  was  seriously  scalded 
and  burned.  The  steam  was  conducted  to  this  place  for  sanitary 
purposes,  and  such  arrangement  had  been  in  use  for  more  than  four 
years.  Cold  water  was  also  emptied  into  the  vault  of  this  closet  by 
means  of  a  pipe,  and  when  the  end  of  the  exhaust  steam  pipe  pene- 
trated the  cold  water  there  was  no  danger  from  the  hot  steam. 
The  end  of  the  exhaust  pipe  consisted  of  an  elbow  eighteen  inches 
in  length,  claimed  by  defendant  to  have  been  so  placed  as  to  extend 
directly  downward  to  within  fifteen  or  eighteen  inches  of  the  bottom 
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of  the  vault.  Immediately  after  the  accident  the  place  was  exam* 
ined,  and  it  was  found  that  the  aforesaid  elbow  of  the  exhaust  steam 
pipe  pointed  directly  upward.  The  foregoing  facts  either  appeared 
from  the  evidence  of  plaintiff's  witnesses,  or  were  admitted  by 
defendant's  pleading,  save  the  position  of  the  elbow  of  the  exhaust 
pipe  at  the  time  of  the  accident;  and  its  position,  as  pointing 
upward  rather  than  downward  at  that  time,  was  shown  by  the  evi- 
dence of  the  defendant. 

Defendant  insists  that  its  motion  for  a  nonsuit  was  improperly 
dented,  and  also  insists  that  the  evidence,  as  a  whole,  is  insufficient 
in  law  to  make  a  case  for  plaintiff.  Of  course,  if  plaintifif' s  case  is 
strengthened  by  defendant's  evidence  to  the  extent  that,  when 
finally  submitted,  it  is  strong  enough  to  support  a  verdict,  even 
though  inherently  too  weak  to  accomplish  that  result  when  a  nonsuit 
was  denied,  then  a  denial  of  the  nonsuit  is  harmless  error.  And 
here,  if  it  appears  from  all  the  evidence  in  the  record  that  a  case  for 
plaintiff  is  made  out,  then  the  action  of  the  court  in  refusing  the 
nonsuit  is  not  reversible  error.  With  these  principles  in  view,  we 
pass  the  consideration  of  the  question  of  nonsuit,  and  come  directly 
to  the  examination  of  the  bill  of  exceptions,  with  a  view  to  testing 
the  sufficiency  of  the  evidence,  taken  as  a  whole,  in  supporting  the 
verdict  of  the  jury.  In  addition  to  the  facts  we  have  quoted,  it 
further  appeared  that  this  steam  pipe  had  been  connected  with  the 
closet  for  some  four  years  immediately  prior  to  the  accident,  and 
that  no  examination  of  the  closet  had  been  made  by  defendant  dur- 
ing that  time.  No  question  of  contributory  negligence  is  involved, 
and  the  case,  upon  its  face,  addresses  itself  to  the  single  interroga- 
tory, does  the  evidence  indicate  negligence  upon  the  part  of  the 
defendant  ? 

Plaintiff  was  an  employee  of  defendant.  It  was  defendant's  duty 
to  furnish  her  a  closet  reasonably  safe.  This  it  failed  to  do,  but, 
on  the  contrary,  furnished  her  a  closet  the  use  of  which  was  accom- 
panied with  the  greatest  danger.  There  is  no  question  but  that  the 
closet  furnished  plaintiff  was  not  suitable  for  the  purposes  intended, 
and  it  was  not  suitable  by  reason  of  the  fact  that  it  was  not  safe. 
It  may  be  stating  the  proposition  too  strongly  to  say  defendant  was 
bound  to  furnish  a  closet  which  could  be  used  with  safety;  but,  to 
be  strictly  within  the  law,  we  say  defendant  was  bound  to  use 
reasonable  and  ordinary  care  in  the  selection  of  the  closet  furnished 
this  plaintiff,  and  we  think  it  plain  the  jury  were  justified  in  finding 
that  such  care  was  not  used.  Steam  is  a  dangerous  element  to  be 
used,  under  any  circumstances;  and  we  here  find  a  closet,  furnished 
by  defendant  for  the  use  of  plaintiff,  into  which  steam  had  been 
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emptied  for  a  period  of  four  years,  and  no  inspection  of  its  condition 
had  been  made  during  that  entire  time.  A  failure  to  examine  the 
closet,  in  view  of  the  fact  that  hot  steam  was  being  constantly,  more 
or  less,  discharged  into  it,  was  sufficient  to  justify  the  jury  in  hold- 
ing defendant  guilty  of  negligence.  Certainly  the  defendant  was 
bound  to  furnish  a  closet  that  was  not  inherently  and  ordinarily 
dangerous,  and  this  was  not  such  a  one.  Defendant  furnished  a 
closet  that,  in  effect,  it  had  not  seen  for  four  years.  Even  if  it 
should  be  conceded  that  an  employer  Is  not  bound  to  know  the  con- 
dition of  a  defective  appliance  furnished  his  employee,  still,  as  mat- 
ter of  fact,  a  jury  will  be  justified  in  holding  him  guilty  of  negli- 
gence in  furnishing  an  appliance  he  has  not  seen  in  four  years  time. 

Judgment  affirmed. 

Opinion  by  Garoutte,  J,  Van  Fleet  and  Harrison,  JJ., 
concur. 

THIELE  V.  NEWMAN. 

Supreme  Court,  California,  April,  iSgj. 


LAND  DAMAGED  BY  FIRE  —  AGENT  ACTING  WITHOUT  AUTHORITY. 
—  la  an  action  lo  recover  treble  damages  for  injury  done  lo  plaintiff's  land 
by  a  fire,  alleged  to  have  been  kindled  by  defendant  on  bis  land  adjoining 
the  land  of  plaintiff,  where  it  appeared  that  the  lire  was  sec  by  an  agent  of 
defendant  who  acted  without  auibority  from  defendant  in  the  matter,  ptain- 
tiS  had  no  right  of  recovery  against  defendant. 

Appeal  from  judgment  for  plaintiff  rendered  in  Superior  Court, 
Stanislaus  County, 

P.  J.  Hazek,  for  appellant. 

P.  H.  Griffin  and  G.  A.  Whitby,  for  respondent. 

This  action  was  brought  by  plaintiff  against  defendant  to  recover 
treble  damages  for  injury  done  to  plaintiff's  land  by  a  Rre,  alleged 
to  have  been  kindled  by  defendant  on  his  land  adjoining  the  land  of 
plaintiff,  and  to  have  been  so  negligently  watched  and  tended  that 
the  fire  came  upon  plaintiff's  land,  and  burned  and  destroyed  pas- 
ture, fences,  etc.  The  jury  found  a  verdict  for  three  times  the 
amount  of  the  actual  damage,  for  which  judgment  was  rendered; 
and  defendant  appeals  from  the  judgment,  and  from  an  order  deny- 
mg  his  motion  for  a  new  trial. 

Passing  other  points  made  by  appellant,  we  are  satisfied  that  the 
record  presents  no  evidence  to  support  the  verdict.  The  defendant 
resided  in  San  Francisco,  and  owned  land  in  the  hilly  part  of  Stanis- 
laus county,  which  he  used  for  pasturing  stock.     Plaintiff's  land, 
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upon  which  the  damage  is  alleged  to  have  occurred,  was  also  in  the 
same  neighborhood,  but  did  not  join  the  land  of  plaintiff.  Between 
the  land  of  plaintiff  and  that  of  defendant  there  was  land  owned  by 
a  man  named  Richards.  One  Henry  Mills  was  the  general  foreman 
and  superintendent  of  the  defendant,  and  attended  to  his  stock 
business  in  Stanislaus  county.  Mills  employed  the  said  Richards 
to  herd  and  look  after  the  cattle  on  a  part  of  defendant's  land. 
Richards  testified  that  he  set  the  fire  because  he  thought  it  would 
make  better  grass  the  next  year,  and  that  he  did  it  for  his  own 
benefit,  and  not  that  of  defendant.  Mills  also  testified  that  Rich- 
ards had  no  authority  to  set  fire  unless  authorized  to  do  so  by  bim. 

It  clearly  appears  that  the  fire  started  on  defendant's  land,  on 
section  twenty-five,  did  no  damage  whatever  to  plaintiff's  land,  and 
that  Richards  had  no  authority  whatever  from  the  defendant  or  his 
agent  (Mills)  to  set  the  fire  on  his  (Richards')  land,  which  was  the 
cause  of  the  damage.  It  clearly  appears  that  the  scope  of  Richards' 
employment  did  not  give  him  the  power,  as  agent  of  the  defendant, 
to  set  fire  upon  any  land,  and  that  his  special  authority  to  set  fire 
upon  section  twenty-five  did  not  in  any  way  include  authority  to  set 
fire  upon  his  (Richards')  own  land. 

The  evidence  did  not  warrant  the  verdict  for  plaintiff. 

Judgment  reversed. 

Opinion  by  McFarland,  J.  Temple  and  Henshaw,  JJ.,  con- 
curred. 


DENVER  TRAMWAY  COMPANY  V.  CRUMBAUGH. 

Supreme  Court,  Colorado,  fanuary,  iS^f. 


CONDUCTOR  OF  ELECTRIC  CAB  KILLED  — DEFECTIVE  SWITCH  — 
CONTRIBUTORY  NEGLIGENCE  — INSTRUCTION.  —  In  an  actioo  to 
recover  damages  lot  the  death  of  a  conductor  of  an  electric  car,  due  to 
defective  coDdition  of  electric  switch,  it  is  not  error  not  to  give  an  instruc- 
tion upon  contributory  negligence  where  the  same  was  not  requested, 
althoiligh  contributor;  negligence  was  set  up  as  a  defense. 

Appeal  from  judgment  for  plaintiff  rendered  in  the  District 
Court,  Arapahoe  County. 

A.  M.  Stevenson,  for  appellant. 

Thomas,  Hartzei.l,  Bryant  &  Lee,  for  appellee. 

This  action  was  instituted  by  Jennie  Crumbaugh,  to  recover  dam- 
ages resulting  from  the  death  of  her  husband,  Thomas  Crumbaugh, 


DigiLizedbyGoOglc 


American  Negugence  Repokts.  303 

who  was  killed  by  an  accident  on  November  25,  1892.  The  com- 
plaint alleges  that,  at  the  time  of  the  accident,  Thomas  Crumbaugh 
was  engaged  in  the  performance  of  his  duty  as  conductor  for  the 
Denver  Tramway  Company,  the  defendant  below  and  apellant  here; 
that  while  so  engaged  he  was  caught  and  struck  by  a  rapidly  mov- 
ing car  belonging  to  the  defendant,  and  operated  by  it;  that  said 
accident  was  caused  by  the  negligence  of  the  defendant  company; 
and  that  it  resulted  in  his  death.  The  complaint  further  alleges 
that  the  car  which  ran  down  upon  the  deceased  was  unfitted  for  use 
as  a  car  to  be  run  and  controlled  by  electricity,  on  account  of  its 
great  and  unusual  size;  that  said  car  was  insufiiciently  equipped 
with  brakes  and  braking  appliances  to  stop  or  control  its  move* 
mcnts;  and  that  said  car  was  insufficiently  supplied  and  insufii- 
ciently equipped  with  electrical  machinery  and  appliances,  and  that 
for  this  reason  its  movements  could  not  be  directed  or  properly  con- 
trolled; that  said  electrical  machinery  and  appliances  had  become 
burnt  and  worn,  and  otherwise  out  of  repair,  so  that  they  were  at 
the  time  of  the  accident  defective  and  utterly  insufficient  for  the 
purpose  to  which  they  were  applied,  all  of  which  facts  were  at  all 
times  known  to  the  defendant;  and  that  by  reason  whereof  the  car 
became  unmanageable,  and  ran  down  upon  Crumbaugh,  thereby 
causing  the  injuries  and  death  complained  of.  The  answer  of  the 
defendant  denies  these  allegations  of  the  complaint  in  reference  to 
negligence,  and  alleges  that  the  injury  and  death  of  Crumbaugh 
were  caused  by  his  own  negligence  and  that  of  his  fellow-servants. 
Upon  these  issues  the  cause  was  tried  to  a  jury,  the  trial  resulting 
in  a  verdict  and  judgment  for  the  plaintiff  in  the  sum  of  $s>°°^' 
The  defendant  appeals. 

It  appears  that  the  accident  occurred  as  follows:  On  the  evening 
of  the  25th  day  of  November,  1892,  Crumbaugh  returned  from  his 
regular  run  to  the  end  of  the  line;  this  being  the  junction  in  North 
Denver,  where  the  cars  for  Rocky  Mountain  Lake  and  other  locali- 
ties start.  At  the  time  in  question  the  car  of  which  Crumbaugh  was 
conductor  was  standing  upon  the  track,  and  he  was  engaged  in 
switching  the  trolley  in  position  to  reverse  the  car  for  the  return 
trip.  He  was  at  the  time  on  the  ground,  and  had  walked  around 
the  side  of  the  car  to  the  end,  and,  at  the  instant  of  the  accident, 
was  placing  the  trolley  upon  the  wire  overhead.  At  this  instant  car 
No.  no,  operated  by  the  same  company,  was  standing  upon  the 
track,  preparatory  to  starting  in  the  opposite  direction  from  the 
route  upon  which  Crumbaugh's  car  was  to  return,  the  cars  then 
being  about  eight  feet  apart.  At  the  very  instant  when  Crum- 
baugh's attention  was  directed  to  placing  the  trolley  on  the  line 
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overhead,  the  conductor  on  car  No.  no  gave  the  signal  of  two  bells, 
which  indicated  to  the  motoneer  to  go  ahead.  In  response  to  this 
signal  the  motoneer  applied  the  electrical  switch  in  the  customary- 
way  to  propel  the  car  forward,  when,  by  reason  of  the  switch  being 
out  of  repair,  the  electricity  operated  in  a  reverse  direction,  causing 
the  car  to  back  down  upon  Crumbaugh  as  he  was  in  the  act  of  put- 
ting the  trolley  on  the  wire  overhead,  and  crushing  him  to  death 
between  the  bumpers  of  the  two  cars.  The  evidence  further  shows 
that  the  electric  reverse  switch  on  car  No.  no  had  been  out  of 
repair  for  some  time  previous;  that  on  the  night  of  the  34tli  day  of 
November,  1892,  the  car  was  left  at  the  repair  shops  of  the  com- 
pany, and  the  persons  then  in  charge  notified  that  both  the  brake 
of  this  car  and  also  the  electric  reverse  switch  were  out  of  repair. 
Upon  the  following  morning,  to  wit,  the  day  of  the  accident,  the 
car  was  turned  out  of  these  shops  with  the  statement  by  the  witness 
Truitt  that  it  had  been  fully  repaired;  Truitt  being  at  the  time  in 
the  employ  of  the  company  as  car  repairer.  The  appellant  presents 
a  lengthy  argument  to  show  that  Truitt,  who  had  charge  of  these 
repairs,  was  a  co-employee  with  Crumbaugh  in  the  service  of  the 
appellant  company,  and  that  for  this  reason  the  company  is  not 
liable  for  his  neglect  to  properly  repair  the  electrical  appliances  of 
this  car,  which  neglect  caused  the  injury  complained  of. 

The  law  Is  now  well  settled  in  this  jurisdiction  that  the  duty  of 
the  company  to  furnish  reasonably  safe  machinery  and  keep  the 
same  in  reasonable  repair  is  a  duty  imposed  by  law  upon  the  com- 
pany, the  performance  of  which  it  cannot  delegate  to  another  so  as 
to  relieve  itself  from  responsibility. 

It  is  claimed  by  appellant  that  the  court  should  have  instructed 
the  jury  upon  the  question  of  contributory  negligence,  although  no 
specific  instruction  was  asked  upon  this  subject.  A  careful  reading 
of  the  evidence  in  the  case  fails  to  disclose  any  facts  or  circum- 
stances which  would  make  the  doctrine  of  contributory  negligence 
applicable ;  for,  although  such  a  defense  is  set  up  in  the  answer,  it 
does  not  appear  to  have  been  pressed  upon  the  trial,  and  we  do  not 
think  the  question  is  in  the  case. 

Evidence  was  properly  received  as  to  the  defective  condition  of 
the  car  prior  to  the  day  of  the  accident.  Such  evidence  was  com- 
petent for  the  purpose  of  showing  knowledge  on  the  part  of  the  com- 
pany of  the  condition  of  the  car. 

Judgment  affirmed. 

Opinion  by  Havt,  Ch.  J. 
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DENVER,  TEXAS  AND  FORT  WORTH  RAILROAD 
COMPANY  V.  SMOCK. 

Supreme  Courts  Colorado,  March,  iSpf. 


INJUREDWHILECOUPLINGCARS  — DEFECTIVE  APPARATUS  — CON- 
TRIBUTORY NEGLIGENCE.  —  Where  an  employee  of  defendnDt  while 
coupling  cars  was  injured  by  a  piece  of  iron,  he  was  not  guilty  of  contribu- 
tory negligence  when,  on  finding  Ihai  it  was  dangerous  to  attempt  to 
couple,  he  went  between  the  cars,  altbough  there  was  a  railroad  rule  against 
coupling  cars  while  Ihey  were  in  motion. 
Appeal  by  defendant  from  judgment  rendered  for  plaintiff  in  the 
District  Court,  El  Paso  County. 

Teller,  Orahood  &  Morgan,  H.  W.  Hobson,  and  E.  E,  Whit- 
ted,  for  plaintiff  in  error. 

J.  K.  GouDY,  Fred.  A.  Sabin,  and  Calvin  E.  Reed,  for  defend- 
ant in  error. 

The  amended  complaint  alleges  that  the  injuries  were  received  by 
plaintiff  while  acting  in  the  line  of  his  duties  as  an  employee  of  the 
defendant  company  on  or  about  the  35th  day  of  October,  1889;  that 
plaintiff  was  at  the  time  an  express  messenger,  baggage  master,  and 
brakeman  upon  a  stub  train  running  between  the  city  of  Colorado 
Springs  and  Manitou  Junction,  in  El  Paso  county,  Colo.;  and 
alleges  that  the  accident  occurred  without  fault  or  negligence  on  his 
part;  avers  that  the  same  was  caused  by  a  defective  draw-head  upon 
a  car  which  plaintiff  was  required  to  couple;  and  contains  the  fol- 
lowing further  allegation;  "  Of  which  said  defective  condition  on 
and  prior  to  said  date  the  plaintiff,  although  he  used  due  care  and 
diligence  to  obtain  the  same,  had  no  knowledge;  but  the  defendant 
had  knowledge  of  such  defects,  yet,  in  disregard  of  its  duty  in  that 
behalf,  said  defendant  failed,  refused,  and  neglected  to  place,  keep, 
and  maintain  the  said  cars  in  good  repair."  The  injury  received 
by  plaintiff  is  alleged  as  follows:  "  But  when  the  cars  were  backed 
together  for  coupling,  by  reason  of  the  defective  condition  of  the 
draw-heads  on  one  of  the  cars,  the  same  passed  the  other  as  the  cars 
came  together,  but  in  passing  came  in  contact  with  the  edge,  break- 
ing a  piece  of  iron  from  one  of  such  draw-heads,  which  piece  of  iron 
struck  the  plaintiff  in  the  right  eye  with  great  force,  thereby  totally 
destroying  the  sight  thereof,  and  causing  a  permanent  injury  to 
plaintiff's  left  eye,  and  greatly  undermining  bis  physical  strength, 
and  permanently  injuring  him."  The  account  of  the  accident 
Vol.  I(  — » 
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comes  almost  entirely  from  the  plaintiff  himself,  there  being  no 
other  eye-witness.  He  states  that  the  train  pulled  into  Manitou 
Junction  at  10:45  a.  m.  upon  the  day  of  the  accident,  and  ran  onto 
the  main  track,  and  then  backed  down  upon  the  switch,  upon  which 
were  standing  eight  or  nine  flat  and  box  cars,  Smock  being  at  the 
time  on  the  top  of  the  rear  car  of  the  train.  The  first  car  of  this 
line  of  cars  standing  on  the  switch  was  a  flat  car  loaded  with  lum- 
ber, marked  "  L.  W.  1,146,"  —  L.  W.  standing  for  Louisiana  West- 
ern railroad.  It  was  part  of  Smock's  duty  to  make  this  coupling, 
and  for  the  time  being  the  movements  of  the  engineer  were  directed 
by  signals  from  him.  As  the  train  approached  car  No.  1,146,  Smock 
signaled  to  the  conductor  to  go  slow,  and  climbed  down  from  the 
top  of  the  car  at  the  further  end  from  the  place  where  the  coupling 
was  to  be  made,  and,  running  ahead  on  the  right-hand  side,  the 
train  at  the  time  moving  a  little  faster  than  a  walk,  he  stepped  in 
between  the  cars,  and,  observing  that  the  link  on  the  moving  car 
was  not  going  to  enter  the  draw-head  of  the  car  which  was  standing 
still,  and  knowing  that  the  coupling  could  not  be  made,  he  started 
to  get  out  from  between  the  cars,  and  just  then  something  struck 
him  in  the  eye.  Upon  being  struck,  he  fell  to  his  knees.  The 
engineer,  observing  that  something  was  the  matter,  reversed  the 
engine,  and  separated  the  cars.  Smock  then  passed  to  the  station 
between  the  two  cars  which  he  had  been  trying  to  couple,  and  as  he 
passed  says  he  noticed  that  the  draw-bar  of  the  L.  W.  car  was  a  small 
one,  and  that  there  was  a  good  deal  of  play  for  it  between  the  draft 
timbers.  The  evidence  shows  that  the  substance  which  struck 
Smock  in  the  eye  was  a  piece  of  metal,  a  little  larger  than  an  ordi- 
nary pinhead;  but  this  penetrated  the  eye,  so  that  it  ran  out,  and 
caused  the  loss  of  his  eye.  A  trial  to  a  jury  resulted  in  a  verdict 
and  judgment  for  plaintiff  for  the  sum  of  $5,000.  To  reverse  this 
judgment  the  case  is  brought  here  by  writ  of  error. 

It  is  contended  that  plaintiff  was  guilty  of  contributory  negligence 
in  failing  to  obey  the  rules  of  the  company,  and  this  raises  the  most 
serious  question  in  the  case.  The  plaintiff  claims  that  no  evidence 
of  contributory  negligence  is  admissible  under  the  pleadings. 
While  the  defense  of  contributory  negligence  must  be  established  bj' 
a  preponderance  of  the  evidence,  it  does  not,  for  this  reason, 
necessarily  follow  that  it  must  be  specially  pleaded  in  the  answer. 
It  is  sufficient  in  this  respect  if  the  pleadings,  taken  together,  raise 
this  issue.  2  Thomp.  Neg.,  1253;  Lord  v.  Refining  Co.,  12  Colo. 
390,  21  Pac.  Rep.  148.  The  allegation  of  the  complaint  is: 
"  That  on  said  25th  day  of  October,  1889,  the  plaintiff,  without  any 
fault  or  negligence  on  his  part,  while,  as  heretofore  stated,  in  the 
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employ  of  said  defendant,"  etc.  The  answer  is  a  general  denial  of 
each  and  every  allegation  of  this  amended  complaint.  While  such 
a  denial  of  a  negative  is  objectionable,  it  must  be  held  sufiicient, 
unless  objection  thereto  is  made  in  the  trial  court.  In  this  case  the 
parties  treated  this  as  one  of  the  issues  to  be  tried,  and  submitted 
evidence  upon  the  same  without  objection  upon  the  proofs,  thereby 
waiving  all  objections  to  the  form  of  the  answer.  The  contributory 
negligence  charged  against  the  plaintiff  is  based  particularly  upon 
his  alleged  failure  to  observe  the  following  rules  of  the  company, 
which  were  in  force  at  the  time  of  the  accident,  and  had  been  in 
force  for  a  long  time  prior  thereto,  and  of  which  the  plaintiff  admits 
he  had  knowledge: 

"  Drawheads,  drawbars,  and  coupling  apparatus  must  be  exam- 
ined before  coupling  is  made;  and,  if  there  is  anything  that  is  dan- 
gerous, the  coupling  must  not  be  made,  but  the  fact  reported  to  the 
proper  officers." 

"  Rule  247.  Inasmuch  as  the  coupling  apparatus  of  cars  is  not 
uniform  in  style,  size,  or  strength,  and  as  deadwoods  and  drawbars 
do  not  always  have  the  same  projections,  and  other  causes  render  it 
dangerous  to  expose  the  hands,  arms,  or  persons  of  those  engaged 
in  coupling  cars,  all  employees  will  be  expected  to  use  the  utmost 
care  in  coupling  or  uncoupling  cars  or  engines  to  guard  against 
personal  injury.  They  must  be  particular  to  notice  the  speed  of 
the  cars  while  moving,  and,  if  at  a  dangerous  rate,  no  attempt  must 
be  made  to  couple  by  getting  between  them.  It  is  dangerous  to 
couple  or  attempt  to  place  links,  pins,  or  drawbars  while  cars  are  in 
motion,  and  it  is  positively  forbidden." 

We  think  there  is  little,  if  any,  evidence  which  shows  or  tends  to 
show  that  plaintiff  violated  any  part  of  rule  247.  It  is  insisted. 
however,  that  he  was  guiity  of  contributory  negligence  in  failing  to 
examine  the  cars  before  coupling.  The  plaintiff  introduced  evi- 
dence for  the  purpose  of  showing  that  this  rule  was  habitually  disre 
garded  by  employees,  with  knowledge  and  acquiescence  on  the  part 
of  the  officers  of  the  company.  It  is  claimed  that  for  this  reason 
the  rule  was  abrogated,  and  of  no  force  and  effect.  The  defendant 
introduced  some  evidence  to  show  that  the  company's  orders  were 
that  the  rules  must  be  strictly  enforced.  If  this  was  a  material 
issue  in  the  case,  it  was  properly  submitted  to  the  jury  under  the 
instructions.  Aside  from  this,  we  are  of  the  opinion  that  the 
appellee  is  not  chargeable  with  contributory  negligence  for  any  vio- 
lation of  this  rule,  for  the  reason  that  the  uncontradicted  evidence 
shows  that  immediately  prior  to  the  accident  he  did,  in  fact,  ascer- 
uin  that  the  coupling  could  not  be  made,  and  he  had  desisted  from 
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attempting  to  make  the  coupling  before  the  cars  came  together  and 
detached  the  sliver  of  iron  which  destroyed  his  eye. 

Judgment  affirmed. 

Opinion  by  Hayt,  Ch.  J. 

BALDWIN  ET  ux.  V.  FAIR  HAVEN  &  WESTERVILLE 
RAILROAD  COMPANY. 

Supreme  Court  of  Errors,  Connecticut,  February,  iSgj. 


ALIGHTING  FROMSTREET  CAR  AT  TRANSFER  POINT  — CONDUCTOR 
FAILING  TO  ASSIST  PASSENGERS.  —  A  complaim  in  an  action  for  inju- 
ries  sustained  while  alighting  from  a  street  car  at  a  point  of  transfer  slates 
a  good  cause  of  action  where  it  is  alleged  that  owing  lo  the  short  time  the 
car  stops  there,  the  danger  from  passing  vehicles  and  the  number  of  pas- 
sengers that  get  on  and  off  the  car,  many  of  whom  carry  bundles,  it  is  neces- 
sary lo  have  a  conductor  there  to  protect  passengers  From  being  Injured,  all 
of  which  was  tvell  known   to  the  defendant;    that  the  plainlifif  and  other 
passengers  carrying  bundles  signified  to  the  conducicff  their  icteocion  of 
getting  off  at  said   point  of  transfer;    that  the  conductc'  left  the  car  }usl 
before  it  reached  the  point  of  transfer  and  thai  plaintiff  in  endeavoring  to 
alight  without  assistance  was  kiclccd  in   the  back  and   forcibly  pushed  for- 
ward from   behind  by  a  passenger  carrying  bundles  who  was  in  a  hurry  to 
alight  (I). 
Appeal  from  judgment,  Superior  Court,  New  Haven  County,  sus- 
taining demurrer  to  complaint.     The  facts  appear  in  the  opinion. 
Jacob  P.  Goodhart  and  Robert  C.  Stoddard,  for  appellants. 
George  D.  Watrous  and  Harry  G.  Day,  for  appellee. 
Andrews,  Ch.  J. — In  the  case  of  Flint  v.  Transportation  Co., 
34  Conn.  554,  it  is  laid  down  that  "  carriers  of  passengers  for  hire 
are  bound  to  exercise  the  utmost  vigilance  and  care  in  maintaining 
order,    and  guarding  those  they   transport  against  violence   from 
whatever  source  arising,  which  might  be  reasonably  anticipated,  or 
naturally  expected,  to  occur,  in  view  of  all  the  circumstances,  and 
of  the  number  and  character  of  the  persons  on  board."     See,  also, 
Murray  I'.  Railroad,  66  Conn.  512,  24  Atl.  Rep.  506.     In  Pendleton 
V.  Kinsley,  3  Cliff.  416,  417,  the  court  said:     "Passengers  do  not 
only  contract  for  room  and  transportation,  but  for  good  treatment, 
and  it  is  the  duty  of  the  owners  to  use  due  care  and  exertion  to  pro- 
tect them  from  any  degree  of  violence,  or  any  kind  of  abuse  or  ill 

I.  For  actions  arising  out  of  inju-  see  a  Am.  Neg.  Cas.  For  cases  in 
Ties  sustained  while  alighting  from  or  other  States,  see  vols.  3-6  Am.  Neg. 
boarding    cars,    etc.,   in    Connecticut,      Cas. 
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treatment  from  other  passengers,  or  the  owner's  servants,  or  other 
persons  coming  on  board  during  the  trip.  The  principal  in  this 
class  of  cases  is  liable  for  the  misconduct  of  the  employee,  when  it 
occasions  injury  to  the  passenger,  whether  arising  from  malice  or 
neglect."  These  authorities  furnish  the  rule  of  duty  which  the 
defendant  in  this  case  was  by  law  bound  to  observe  towards  the 
plaintiff.  If,  then,  the  complaint  states  a  case  coming  fairly  within 
such  rule,  the  demurrer  should  have  been  overruled.  Let  us 
examine  it.  The  defendant  is  a  carrier  of  passengers  for  hire.  It 
is  stated  in  the  complaint  that  in  the  evening  of  the  day  named, 
Mrs.  Baldwin,  the  plaintiff,  was  accepted  by  the  defendant  as  a 
passenger  to  be  carried  a  continuous  trip  from  the  corner  of  Chapel 
and  Chestnut  streets,  in  New  Haven,  to  Front  street,  in  Fair 
Haven,  and  that  she  paid  her  fare  therefor.  A  part  of  this  trip  was 
in  Chapel  street  and  a  part  in  State  street.  At  the  intersection  of 
these  streets  passengers  who  desired  to  make  such  a  continuous  trip 
are  transferred;  that  is,  they  are  required  to  alight  from  one  car, 
walk  a  little  distance,  and  enter  another  car.  The  continuous  trip 
over  which  the  defendant  had  so  contracted  to  convey  the  plaintiff 
included  this  transfer;  and  it  is  stated  that  the  place  of  this  transfer 
is  dangerous  by  reason  of  the  great  number  of  vehicles  constantly 
passing  and  repassing  there,  and  that,  by  reason  of  the  short  time 
allowed  for  the  transfer,  passengers  are  hurried  in  changing  from 
one  car  to  the  other,  and  are  in  great  danger  of  being  injured  by 
Other  passengers,  especially  by  those  who  carry  bundles  or  pack- 
ages; and  that  the  presence  of  a  conductor  or  other  suitable  person 
at  that  place  is  absolutely  necessary  to  protect  passengers  from 
being  injured, — all  of  which  was  well  known  to  the  defendant. 
The  complaint  avers  further  that  on  the  car  in  which  she  had  so 
taken  passage  in  Chapel  street  there  were  divers  other  passengers, 
who  carried  bundles,  packages,  etc.,  who  notified  the  conductor  of 
the  car  that  they  were  to  be  transferred  at  said  intersection;  that 
just  before  the  said  car  reached  said  point  of  transfer  the  conductor 
left  it,  and  there  was  no  person  '.eft  in  charge  of  it  to  guard  passen- 
gers from  injury  while  being  so  transferred,  and  that  in  consequence 
of  the  said  abandoning  of  the  car  by  the  conductor  the  plaintiff, 
while  alighting  from  the  car,  and  in  the  exercise  of  due  diligence, 
was  injured  by  another  passenger  carrying  bundles,  etc.;  that  she 
was  kicked  in  the  back,  and  forcibly  pushed  forward  from  behind. 
by  a  passenger  carrying  bundles,  who  was  in  great  haste  to  alight 
from  said  car  to  make  the  transfer,  and  was  thrown  down  in  the 
street,  etc.  In  testing  the  legal  sufficiency  of  these  averments,  it 
must  be  remembered  that  Mrs.  Baldwin,  while  stepping  down  from 
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the  car  in  which  she  had  beea  riding,  was  still  a  passenger  of  the 
defendant.  That  transfer  was  a  part  of  her  trip,  for  the  whole  of 
which  the  defendant  had  agreed  to  convey  her  in  safety;  and 
because  she  was  so  a  passenger  the  duty  of  the  defendant  to  protect 
her  from  danger  continued.  The  averments  seem  to  us  to  bring 
the  case  very  clearly  within  the  rules  as  laid  down  in  the  case  we 
have  cited.  The  delicate  condition  of  the  plaintiff  at  the  time  is 
stated,  but  we  do  not  understand  the  pleader  intended  to  claim  that 
the  defendant  owed  her  any  higher  degree  of  care  than  it  owed  any 
other  passenger. 

One  specification  of  the  demurrer  is  that  the  defendant  had  no 
reason  to  anticipate  an  assault  on  the  plaintiff  by  any  other  passen- 
gers. Counsel  argue  that  the  word  "  kicked  "  means  a  wanton  and 
sudden  blow  with  the  foot  by  another  passenger,  which  they  had  no 
reason  to  anticipate,  and  against  which  they  were  not  required  to 
provide.  The  word  "kicked"  may  mean  what  the  defendant 
claims.  We  have  no  occasion  to  discuss  this  point,  because  we 
think  there  is  enough  alleged  in  the  other  part  of  the  paragraph  to 
entitle  the  plaintiff  to  maintain  the  action. 

Another  specification  is  that  the  defendant  had  no  reason  to  antici- 
pate that  the  carrying  of  bundles,  etc.,  would  cause  injury.  This 
specification  cannot  be  sustained.  The  exact  contrary  is  alleged. 
The  complaint  sets  out  with  considerable  fullness  the  reasons  why 
the  carrying  of  bundles,  etc.,  by  some  passengers,  would  be  likely 
to  cause  injury  to  other  passengers;  and  then  it  is  averred  that  all 
these  things  were  well  known  to  the  defendant.  If  it  knew  this,  it 
was  bound  to  provide  against  the  danger,  the  existence  of  which  is 
admitted  by  the  demurrer.  It  is  also  alleged  that  there  were  pas- 
sengers on  this  car  who  had  bundles,  and  who  had  notified  the  con- 
ductor of  their  intention  to  be  transferred,  so  that  the  conditions  of 
danger  existed  on  that  car,  and  were  known  to  the  conductor.  He 
was,  therefore,  called  on  to  exercise  special  care  that  no  injury 
should  be  done  to  the  plaintiff.  There  is  error,  and  the  judgment 
is  reversed.     The  other  judges  concurred. 

LAUFER  V.  BRIDGEPORT  TRACTION  COMPANY. 

Supreme  Court  of  Errors,  Connecticut,  January,  tSgf. 


COLLISION  —  ELECTRIC  CAR  —  WAGON  ON  BRIDGE.  —  Where  ii 
appeared  ihai  the  driver  of  a  wagon  being  on  the  wrong  side  of  a  street  or 
the  track  of  an  electric  car  that  was  approaching  him  attempted  to  cross  t( 
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ihe  other  irack,  ihere  being  no  olher  place  to  go.  and  was  run  into  by 
another  car  approaching  behind  him  on  the  other  track,  he  was  not  guilly 
of  negligence  though  he  knew  the  car  was  coming  behind,  where  il  was  so 
far  behind  that  if  it  continued  at  its  ordinary  speed  he  knew  it  would  not 
overtake  him  before  he  got  across  the  sLreet,  he  having  the  right  to  assume 
that  il  would  be  so  run. 

EVIDENCE.  —  In  an  action  against  a  railroad  company  plaintiff  having  called 
for  the  repons  of  the  accident  made  by  defendant's  wilnesses  is  nol  thereby 
obligated  to  introduce  ihcm  in  evidence  when  produced. 

EVIDENCE.  —  In  an  action  for  injuries  evidence  of  expens  as  to  the  manage- 
ment of  an  electric  car  which  ran  into  plaintiff  was  admissible. 

SPEED  OF  ELECTRIC  CARS.  —  By  Pub.  Acts  1893,  c.  i6g,  §  13,  authoriting 
local  authorities  to  regulate  the  speed  of  electric  cars  at  no  greater  rate 
than  fifteen  miles  an  hour,  the  legislature  did  nol  establish  that  any  less 
rate  of  speed  than  that  named  could  not  be  considered  reckless. 

STREETS  —  RIGHT  TO  USE.  —  An  electric  railway  car  has  no  right  superior 
or  paramount  to  that  of  any  other  vehicle  or  person  using  the  highway. 

Appeal  from  judgment,  Superior  Court,  Fairfield  County,  in 
favor  of  plaintiff. 

Stiles  Judson,  Jr.,  for  appellant. 

Alfred  B.  Beers  and  Edward  F.  Hall,  for  appellee. 

The  plaintiff,  while  driving  in  a  one-horse  wagon  across  the  Con- 
gress street  drawbridge,  in  the  city  of  Bridgeport, — a  much  trav- 
eled highway  in  that  city,  —  was  run  into  by  a  car  of  the  defendant, 
and  seriously  injured.  He  brought  this  suit  to  recover  for  that 
injury.  The  defendant  suffered  a  default,  and  there  was  a  hearing 
in  damages.  The  court  found  that  the  defendant  was  negligent, 
that  the  plaintiff  was  not  negligent,  and  assessed  the  damages  to 
him  at  the  sum  of  $1,500.  These  findings  are  conclusive,  and  can- 
not be  disturbed  unless  some  error  by  the  trial  court  has  vitiated 
them.  The  defendant  has  appealed  to  this  court,  and  has  assigned 
very  many  errors,  — some  in  respect  to  the  admission  of  testimony, 
some  in  respect  to  the  findings  of  negligence  by  the  defendant,  and 
others  in  respect  to  the  finding  that  there  was  no  contributory  negli- 
gence by  the  plaintiff.  The  assignments  in  respect  to  evidence  can 
be  readily  disposed  of.  The  defendant  introduced  as  a  witness  a 
Mr.  Malone,  one  of  its  conductors,  who  was  a  passenger  on  the  car 
that  ran  into  the  plaintiff,  and  a  Mr.  Stroh,  another  of  its 
employees.  They  testified  in  relation  to  the  collision.  On  cross- 
«xamination  it  appeared  that  they  had  each  made  a  written  report 
o(  the  accident  to  the  defendant  at  the  time  it  occurred.  The 
plaintiff  asked  that  these  reports  be  produced.  The  defendant 
refused  to  do  so,  and  thereupon  the  court  ordered  them  to  be  pro- 
duced, and  they  were  brought  into  court.     The  plaintiff  offered  in 
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evidence  only  two  statements  from  the  report  of  Mr.  Malone,  and 
did  not  offer  the  report  of  Mr.  Stroh  at  all.  The  defendant  asked 
that  the  plaintiff  be  required  to  lay  in  the  whole  of  both  reports. 
The  court  denied  the  request.  The  defendant  then  claimed  the 
right  to  lay  in  the  whole  of  both  reports  as  a  part  of  its  own  evidence. 
The  court  overruled  the  claim,  but  ruled  that  the  defendant  might  lay 
in  any  part  of  the  report  of  Mr.  Malone  in  relation  to  the  matters  con- 
tained in  the  statements  which  the  plaintiff  had  put  in.  We  think 
these  rulings  were  correct.  The  mere  calling  for  a  paper  or  writing 
does  not  make  it  obligatory  on  the  party  to  put  it  in  evidence. 
I  Phil,  Ev.  (Cow.  &  H.  Notes),  441.  As  to  the  report  made  by  Mr. 
Malone,  if  the  whole  of  it  in  fact  related  to  the  same  matter  to  which 
the  two  statements  laid  in  related,  then  the  whole  was  admissible, 
under  the  ruling,  and  the  defendant  was  not  harmed  by  it.  The 
plaintiff  called  as  witnesses  Mr.  Radel,  the  president  of  the  defend- 
ant, and  Mr.  Kehrer,  its  inspector,  each  of  whom  is  an  expert  in  the 
management  of  an  electric  railway  car,  and  interrogated  them  as  to 
the  management  of  the  car  which  ran  into  the  plaintiff.  We  think 
this  testimony  was  admissible,  because  it  showed  to  the  court  what 
sort  of  management  of  an  electric  car  would  be  reasonable. 

A  Mrs.  Barnes  testified,  as  did  also  a  Mr.  Conger,  in  behalf  of 
the  plaintiff,  that  the  car  which  ran  over  the  plaintiff  was  moving 
very  rapidly  on  the  same  trip  at  other  places  than  on  the  draw- 
bridge. It  was  the  claim  of  the  plaintiff  that  this  car  on  this  trip 
was  behind  schedule  time,  and  was  trying  to  make  up.  This  testi- 
mony tended  to  establish  that  claim.  The  testimony  of  Mr. 
Victory,  that  it  was  the  custom  and  practice  to  have  but  one  car 
on  the  bridge  at  a  time,  was  properly  ruled  out.  The  defendant 
could  not  show  that  it  was  not  negligent  on  this  occasion  by 
proving  that  it  was  prudent  and  careful  on  other  occasions. 
Morris  v.  East  Haven,  41  Conn.  252;  Russell  v.  Cruttenden,  53 
Conn.  564,  4  Atl.  Rep.  267.  Moreover,  it  was  not  claimed  that 
such  practice  was  known  to  the  plaintiff,  nor  was  there  any  offer  to 
show  such  knowledge.  The  rulings  upon  the  inquiry  made  of  Mr, 
Bradley  and  the  one  of  Mr.  Phillips  were  correct.  Even  if  incor- 
rect, they  did  the  defendant  no  harm. 

The  defendant  asked  the  court  to  hold  that  the  Legislature,  by 
section  13,  c.  169,  Pub.  Acts  1893,  had  established  fifteen  miles  an 
hour  as  the  maximum  rate  of  speed  for  electric  cars  in  any  town  or 
city  street,  and  that  any  rate  of  speed  less  than  that  could  not 
be  considered  a  reckless  rate.  The  court  did  not  so  hold.  We 
think  the  court  held  rightly.  The  Legislature,  by  the  section 
named,  did  not  undertake  to  fix  any  rate  of  speed  for  electric  cars. 
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It  conferred  power  on  local  authorities  to  regulate  the  speed  of 
such  cars  in  their  streets,  with  the  restriction  that  a  greater  rate 
than  the  one  named  should  not  be  allowed. 

The  court  had  held  that  the  plaintiff  had  the  same  right  to  drive 
his  wagon  in  Congress  street  that  the  defendant  had  to  propel  its 
cars  there;  that  the  defendant  had  no  right  to  the  use  of  the  street 
as  a  highway  superior  to  that  possessed  by  the  plaintitT  or  any  other 
traveler.  To  this  rule  the  defendant  objected,  and  in  its  brief  the 
objection  is  stated  in  this  way:  "We  complain  that  the  court,  in 
weighing  the  conflicting  evidence  in  this  case,  denied  to  us  the 
benefit  that  arises  out  of  the  proposition  that  the  defendant's  right 
to  the  use  of  that  portion  of  the  highway  occupied  by  its  tracks  was 
superior  to  that  of  Laufer's  at  the  time  he  turned  over  upon  the 
east-bound  track."  All  the  assignments  of  error  which  we  are  now 
considering  are  framed  upon  the  theory  that  the  proposition  so 
stated  is  correct  in  the  law.  If,  on  the  other  hand,  the  rule  applied 
by  the  court  is  the  right  one,  then  the  defendant  has  nothing  in  this 
part  of  the  case  of  which  itcan  justly  complain.  In  its  argument  the 
defendant  has  sought  to  enforce  the  correctness  of  its  proposition 
in  various  ways,  and  to  strengthen  it  by  the  citation  of  authorities. 
In  some  parts  of  the  argument  it  is  stated  as  though  the  defendant, 
as  a  corporation,  had  a  superior  right  in  the  highway  over  other 
travelers.  This  claim  cannot  be  supported,  as  the  charter  of  the 
defendant  gives  it  no  such  superior  rights.  Its  charter  authorizes 
it  to  lay  its  tracks  in  the  streets,  and  to  run  its  cars  over  them  for 
the  carrying  of  passengers,  but  gives  no  rights  in  the  streets  greater 
than  an  omnibus  company  engaged  in  the  same  business  would  have. 
The  streets  of  Bridgeport  are  public  highways.  They  have  been 
made  such  by  appropriate  proceedings.  Every  traveler  has  an 
equal  right  therein,  and  to  every  part  thereof,  with  any  other 
traveler.  The  Legislature  could  not  give  to  the  defendant  any 
right  superior  to  that  of  other  travelers  in  any  part  of  a  public  high- 
way, even  if  it  should  make  the  attempt,  without  providing  that 
such  superior  right  should  be  taken  by  condemnation,  and  the  pay- 
ment of  damages  to  the  landowner.  It  is  sufficient  for  the  present 
purpose  to  say  that  it  is  not  claimed  the  Legislature  has  attempted 
to  do  any  such  thing.  In  other  parts  of  the  argument  the  claim  is 
stated  as  though  a  car  of  the  defendant,  while  passing  along  a 
street,  had  a  right  upon  its  tracks  superior  or  paramount  (the  latter 
word  being  used  in  the  sense  of  the  former)  to  that  of  other  trav- 
elers. But  if  the  defendant,  as  a  corporation,  has  no  right  in  the 
street  superior  to  that  of  any  other  traveler,  it  is  certain  that  one  of 
its  cars  has  no  such  superior  right.     Congress  street,  in  the  city  of 
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Bridgeport,  is  a  public  highway.  It  is  such  a  highway  because,  and 
only  because,  every  traveler  has  an  equal  right  in  it  with  every 
other  traveler.  If  a  car  of  the  defendant  has  in  that  street  any 
right  superior  to  the  right  of  the  humblest  person  who  has  occasion 
to  travel  in  it,  then  it  is  not  a  highway.  A  highway  is  a  public  way, 
open  and  free  to  any  one  who  has  occasion  to  pass  along  it  on  foot, 
or  with  any  kind  of  a  vehicle.  In  every  high  way  the  Icing  and  his 
subjects  may  pass  and  repass  at  pleasure.  3  Bac.  Abr.  494;  Holt, 
C,  J.,  in  Reg.  v.  Saintiff,  6  Mod.  255;  4  Vin.  Abr.  tit.  "Chimin 
Common;  "  i  Swift,  Dig.  106;  3  Kent.  Com.  43a;  Ang.  Highw. 
sees.  I,  2;  Harding  v.  Medway,  10  Mete.  (Mass.)  469;  State  v. 
Harden,  11  S.  C.  360,  368.  The  late  Chief  Justice  Butler,  in  a  case 
tried  a  few  years  before  his  death,  where  a  collision  in  a  highway 
between  a  heavily  loaded  team  and  a  light  wagon  was  the  subject  of 
inquiry,  charged  the  jury  in  this  way:  "  In  the  actual  use  of  a 
common  and  public  highway,  every  person  has  an  equal  right  to  use 
it  for  his  own  best  advantage,  to  suit  his  own  convenience  or  pleas- 
ure, but  at  all  times  with  a  just  regard  to  the  like  rights  of  every 
other  person.  So  far  as  rendering  himself  liable  to  damages  is  con- 
cerned, a  man  may  drive  fast  or  slow,  with  a  Eight  wagon  or  with  a 
loaded  team,  with  a  well-broken  horse  or  with  an  ill-broken  one, 
along  a  crowded  thoroughfare  as  well  as  a  vacant  street,  provided 
he  does  not  interfere  with  the  just  rights  of  any  other  person.  If  a 
man  wishes  to  drive  fast,  he  must  do  so  with  respect  to  the  rights  of 
those  who  drive  slow.  If  he  desires  to  drive  slow,  he  must  do  so 
with  respect  to  those  who  desire  to  drive  fast.  The  loaded  team 
and  the  light  wagon  must  each  pay  a  due  regard  to  the  rights  of  the 
other.  II  one  drives  in  a  crowded  street,  he  must  exercise  reason- 
able care  not  to  endanger  other  travelers.  If  he  drives  an  ill-broken 
horse,  he  must  keep  it  so  well  in  hand  as  not  to  expose  others  to 
unreasonable  hazard."  This  is  an  accurate  statement  of  the  law, 
when  applied  to  the  different  forms  which  travel  in  a  highway  may 
take.  At  that  time  electric  street  cars  were  not  known.  But  the 
rule  so  given  has  only  to  be  extended  a  little  to  include  such  cars. 
They  have  a  common  right  in  the  highway  with  every  other  trav- 
eler, and  they  must  be  so  managed  as  not  to  interfere  unreasonably 
with  the  like  rights  of  others.  Every  person,  in  the  use  of  a  high- 
way, is  bound  to  use  it  with  reasonable  care.  A  traveler  and  a  rail- 
road company,  when  using  a  public  highway  in  common,  must  each 
look  out  for  the  presence  of  the  other,  —  the  one,  to  avoid  being 
injured',  the  other,  to  avoid  inflicting  injury.  Hanlon  v.  Railway 
Co.,  104  Mo.  382,  16  S.  W.  Rep.  233.  The  strongest  case  cited  by 
the  defendant  on  this  part  of  its  argument  is  Ehrisman  v.  Railway 
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Co.,  150  Pa.  St.  rSo,  24  Atl.  Rep.  596,  where  it  is  said  that  the  elec- 
tric car  in  the  street  has  a  superior  right  over  that  of  the  traveling 
public.  But  in  what  the  superior  right  consists  is  explained  in 
another  part  of  the  opinion,  1.  e.,  that  it  is  the  duty  of  a  foot  pas- 
senger, or  of  one  using  a  horse  and  wagon,  to  afford  the  car  an 
undisturbed  passage  along  its  track;  that  is  to  say,  that  the  car 
should  be  allowed  the  preference,  in  passing  along  on  its  track, 
over  other  travelers.  This  duty  is  no  more  than  the  application  of 
the  rule  of  reasonable  care.  In  the  exercise  of  reasonable  care,  it 
would  be  the  duty  of  a  foot  passenger  or  of  the  light  wagon  to  turn 
out  of  the  way  of  the  car  with  all  reasonable  quickness,  so  that  the 
car  would  have  an  unobstructed  passage.  The  car,  from  its  weight, 
size,  and  the  character  of  the  track  on  which  it  runs,  cannot  turn 
out;  and  so  reasonable  care  requires  the  traveler  who  can  readily 
turn  out  to  do  so,  and  that  the  car,  which  cannot  turn  out,  shall  be 
so  managed  as  to  afford  such  traveler  a  reasonable  opportunity  for 
that  purpose.  An  electric  car  has  no  paramount  right  in  the 
street,  if  "paramount"  means  that  it  has  a  greater  right  than 
Others  who  are  in  the  street.  "  Whenever  a  wagon  or  other  vehicle 
is  on  the  track  in  advance  of  a  car,  it  is  bound  to  get  out  of  the  way 
and  not  obstruct  the  passage  of  the  car."  Railway  Co.  v.  Whit- 
comb,  66  Fed.  Rep.  915,  920;  Cook  v.  Traction  Co.,  80  Md.  551,  554, 
31  Atl.  Rep.  337 ;  Gilmore  v.  Railway  Co.,  153  Pa.  St.  31,  25  Atl.  Rep. 
651;  Crosw.  Electricity,  sec.  741;  McGeei;.  Railway  Co.,  roa  Mich. 
107,  113,  60  N.  W.  Rep.  293;  Montgomery  v.  Railway  Co.,  103 
Mich.  46,  61  N.  W.  Rep.  543;  Beach,  Contrib.  Neg.,  sec.  89;  Adolph 
V.  Railroad  Co.,  65  N.  Y.  554;  Barker  v.  Savage,  45  N.  Y.  191 ;  Bel- 
ton  V.  Baxter,  54  N.  Y.  245;  Quinn  v.  Railroad  Co.,  134  N.  Y.  611, 
31  N.  E  Rep.  629;  Carr  v.  Railway  Co.,  163  Mass.  360,  40  N.  K. 
Rep.  185;  Railroad  Co.  v.  Hanlon,  53  Ala.  70,  81;  Shea  v.  Railroad 
Co  ,  44  Cal.  414,  428;  Rascher  v.  Railway  Co.,  90  Mich.  413,  51 
N.  W.  Rep.  463. 

We  think  the  word  "  superior  "  or  "  paramount,"  when  used  in 
the  cases  cited  by  the  defendant  as  descriptive  of  the  rights  which 
.an  electric  car  has  in  a  street,  means  no  more  than  is  said  in  the 
quotation  from  Croswell  on  Electricity;  that  is,  that  the  right  which 
■such  a  car  has  in  a  street  is  only  that  other  travelers  shall  turn  off 
from  its  track  in  reasonable  time  to  allow  it  to  pass,  but  that  the 
car  itself  must  be  so  managed  as  not  to  do  any  unreasonable  injury 
to  other  travelers,  and  must  be  stopped  if  it  appears  that  the  other 
traveler  is  not  turning  out.  And  then  the  difference  between  those 
cases  and  the  cases  cited  by  the  plaintiff  is  in  the  form  of  expres- 
sion, and  not  of  real  meaning.     All  the  cases  then  mean  the  same 
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thing;  that  is,  that  the  right  which  an  electric  car  has  in  a  highway 
is  not  in  its  nature  higher  than  the  right  of  other  travelers,  but  is  a 
common  right  with  the  others,  in  the  exercise  of  which  the  electric 
car  and  the  other  traveler  shall  so  conduct  themselves  as  not  to 
interfere  unreasonably  with  the  just  rights  of  each.  Butler,  C.  J., 
in  the  passage  above  quoted,  said  that,  in  the  exercise  of  their  com- 
mon right  in  a  highway,  "the  loaded  team  and  the  light  wagon 
must  each  pay  a  due  regard  to  the  rights  of  the  other."  So  the 
electric  car  and  the  other  traveler  must  each  pay  a  due  regard  to 
the  rights  of  the  other  in  the  exercise  of  their  common  right  to  use 
the  highway.  We  are  very  clear  that  the  defendant's  argument  in 
this  behalf  cannot  be  sustained,  and  that  the  court  committed  no 
error  in  holding  that  the  right  of  the  defendant  in  Congress  street 
at  the  time  of  the  accident  was,  in  contemplation  of  the  law,  no 
greater  than  the  right  of  the  plaintiff. 

The  trial  judge,  in  his  memorandum  of  decision,  which  is  also 
made  a  part  of  the  finding,  sets  forth  his  conclusions  in  this  way: 
"  Since  we  are  to  apply  to  the  circumstances  existing  when  Laufer 
began  to  turn  in  upon  the  east-bound  track  the  test  of  whether  his 
conduct  was  that  of  a  reasonably  prudent  man,  we  ask  first  whether 
the  apparent  danger,  which  Laufer  believed  to  be  imminent  and 
present,  and  the  belief  in  which  caused  him  to  turn  upon  the  east- 
bound  track,  ought  to  be  taken  into  consideration.  Unquestion- 
ably, the  standard  of  conduct  by  which  he  is  to  be  governed  is  met 
by  placing  a  reasonably  prudent  man  in  Laufer's  place,  confronted 
with  the  same  situation  he  was,  and  then  determining  whether  his 
conduct  would  coincide  with  that  of  Laufer.  In  the  case  of  Con- 
nelly I'.  Railway  Co..  56  N.  J.  Law,  701,  704,  29  Atl.  Rep.  438,  the 
court,  speaking  of  the  conduct  of  a  traveler  in  crossing  an  electric 
railway  track,  said:  '  If  other  vehicles  threaten  his  safety,  or  if  his 
attention  is  engrossed  or  distracted  by  the  apparent  imminence  of 
danger  from  other  sources,  he  must  act  with  ordinary  prudence 
with  reference  *  *  •  to  the  group  of  circumstances  that  makes 
up  the  situation  by  which  he  is  confronted.  How  a  prudent  man 
would  act  in  the  face  of  concurrent  and  distracting  dangers  must, 
in  the  nature  of  things,  be  a  question  of  fact  to  be  passed  upon  by 
the  jury,  and  not  a  question  of  law,  upon  which  the  court  may  order 
a  nonsuit  or  direct  a  verdict.'  In  the  case  before  us  the  prudent 
man  is  confronted  by  the  fact  that  he  is  on  the  wrong  side  of  the 
street,  on  the  track  of  the  west-bound  car,  which  was  approaching 
him,  and  about  200  or  250  feet  away.  He  knows  that  the  east- 
bound  car  is  approaching  behind  him,  and  that  it  is  so  far  away 
that,  if  it  goes  at  its  ordinary  rate  of  speed,  he  can  safely  cross  to 
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the  right  side  of  the  street.  He  had  a  right  to  expect  that  the  car 
would  not  be  run  at  a  dangerous  rate  of  speed  over  the  draw. 
Creamer  v.  Railway  Co.,  156  Mass.  320,  31  N.  E.  Rep.  391,  He 
hears  no  gong  rung  by  the  east-bound  car.  He  does  not  know  that 
the  west-bound  car  will  stop  at  the  draw,  but  believes  that  it  is 
going  to  cross  the  draw.  Under  such  circumstances,  would  not  the 
average  man  of  prudence  be  reasonably  apprehensive  of  danger 
from  the  west-bound  car,  and  yield  to  his  first  impulse  to  get  out  of 
the  way  of  that  approaching  car,  and  would  he  not  be  justified, 
upon  these  facts,  in  concluding  that  his  only  place  of  safety  was  on 
the  east  bound  track?  We  think  that  a  reasonably  prudent  man 
would,  in  the  hurry  and  fright  of  the  moment,  have  done  the  very 
thing  that  Laufer  did;  and  we  cannot  hold  him  guilty  of  contribu- 
tory negligence,  when  we  think  he  acted,  under  the  circumstances, 
as  a  reasonably  prudent  man  might  have  acted."  In  every  case 
where  the  inquiry  is  whether  or  not  a  party  has  acted  with  due  care, 
the  trior  must  apply  the  standard  of  the  ordinarily  prudent  man. 
Farrell  v.  Railroad  Co.,  60  Conn.  239,  zi  Atl.  Rep.  675,  and  22  Atl. 
Rep.  544.  What  would  a  man  of  ordinary  prudence  have  done, 
situated  as  this  party  was?  And,  in  answering  that  question,  it  is 
the  duty  of  the  trior  to  take  into  consideration  every  known  circum- 
stance which  might  rightfully  or  reasonably  have  influenced  his  con- 
duct in  that  situation.  The  defendant  insists  that,  in  applying  the 
standard  of  the  prudent  man  to  the  conduct  of  the  plaintiff  at  the 
lime  and  as  set  forth  in  the  above  citation,  the  trial  court  required 
of  him  a  less  degree  of  care  than  the  law  requires.  One  specifica- 
tion claimed  to  show  this  calls  for  notice.  The  court  says  that 
"  Laufer  was  on  the  wrong  side  of  the  road."  The  defendant 
argues  that  there  could  be  no  wrong  side  of  the  road,  as  respects 
an  electric  car,  and  that  the  court,  in  taking  that  idea  into  con- 
sideration, gave  the  plaintiff  the  benefit  of  an  exculpatory  circum- 
stance to  which  he  was  not  entitled;  that  the  "  law  of  the  road  " 
has  no  application  to  the  meeting  or  passing  of  vehicles  and  street 
cars.  Whether  or  not  this  last  claim  is  correct,  we  do  not  now  con- 
sider. There  is,  however,  a  law  of  the  road  — a  right  side  and  a 
wrong  side  of  the  road  t— as  to  all  private  vehicles,  established  by 
universal  usage.  It  is  altogether  likely  that  Laufer  knew  nothing 
of  the  law  of  the  road  as  found  in  the  statutes  or  in  the  decisions  of 
the  courts.  He  did  know  of  the  universal  usage  of  all  wagons  to 
turn  to  the  right.  He  was  in  a  wagon.  There  was  a  wrong  side 
and  a  right  side  of  the  road,  as  to  him.  And,  in  searching  for  the 
influences  which  might  reasonably  have  affected  his  conduct  at  that 
time,  this  usage  seems  a  very  probable  one.     He  did  not  know  that 
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the  west-bound  car  was  going  to  stop.  As  affecting  his  conduct, 
that  car  was  not  going  to  stop  at  all.  He  had  no  time  for  delibera- 
tion. He  was  compelled  to  act  at  once,  or  abide  the  consequences 
of  a  serious  and  perhaps  fatal  collision.  It  would  seem  unreason- 
able to  hold  that  Laufer  should,  under  such  circumstances,  remem- 
ber and  act  upon  any  distinction  in  this  respect  between  an  ordinarj- 
wagon  and  a  street  car.  But  the  whole  discussion  on  this  part  is 
made  unnecessary  by  the  further  fact  stated  in  another  part  of  the 
finding,  that  the  drawbridge  was  so  narrow  that  Laufer  could  not 
possibly  have  turned  to  the  left.  His  only  way  to  escape  the  col- 
lision was  to  turn  to  the  right,  as  he  did.     There  is  no  error. 

Judgment  affirmed. 

Opinion  by  Andrews,  Ch.  J. 


CHICAGO   &  ALTON     RAILROAD    COMPANY    V. 
ANDERSON. 

Supreme  Court,  Illinois,  May,  iSpj. 


RAILROADS  —  COLLISION  —  SWITCH  TRACK  —  DEATH  OF  COAL  COM- 
PANY'S EMPLOYEE  —  INSTRUCTION.  —  In  an  action  against  a  railroad 
company  for  causing  the  death  of  a  coal  company's  employee  who  was 
pushing  a  car  along  a  switch  track,  by  a,  collision  between  the  car  and 
defendant's  [rain,  an  instruction  that  required  the  defendant  to  use 
"  proper  precautions  and  reasonable  care  and  diligence  "  ^o  prevent  a  col- 
lision after  il  was  discovered  there  was  such  a  possibility,  though  techni- 
cally inaccurate  and  "  ordinary  care  "  only  was  required  of  defendant,  yet 
the  difference  between  the  words  was  So  slight  as  to  form  no  sufficient 
ground  for  reversal. 

INSTRUCTION.— An  instruction  that  lays  down  an  abstract  proposition  of 
law,  though  it  might  be  omitted,  is  not  erroneous. 

SAME.  —  An  instruction  that  "in  passing  upon  the  testimony  of  all  ih«  wit- 
nesses who  have  testified  you  have  the  right  to  take  into  consideration  any 
interest  which  such  witness  may  teel,"  etc.,  was  not  objectionable  as  sing. 
ling  out  witnesses  and  calling  special  attention  to  their  credibility. 

SAME.  —  An  instruction  that  it  was  the  duty  of  chose  in  charge  of  the  train  to 
use  reasonable  and  ordinary  care  lo  prevent  collisions  or  injuries  to  per- 

SAME  —  DEFECTIVE  COUNTS  IN  DECLARATION.  —  Where  counts  «re 
sufficient  to  support  a  judgment,  defects  therein  could  not  be  reached  by  a 
refused  instruction,  and  if  the  counts  were  so  defective  thai  they  would  not 
support  the  judgment  Che  error  in  refusing  the  instructions,  if  error  ji  was. 
was  harmless,  as  the  declaration  contained  another  count  cbat  it  was  not 
claimed  was  insufficient. 
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SAME.  — Where  there  is  evidence  tending  to  support  a  cause  of  action  it  is  not 
error  lo  refuse  an  instruction  to  find  a  verdict  for  defendant. 

NEGLIGENCE  IS  FOR  THE  JURY. —  Whether  b  party  has  been  guilty  of 
negligence  is  a  question  of  fact  for  the  jury  and  it  is  no  part  of  the  duty  of 
a  court  to  direct  a  jury  in  an  instruction  that  this  or  that  fact  may  consti- 
tute negligence. 

WHISTLE  AND  BELL.  —  It  was  not  error  to  refuse  an  instruction  that  no  duty 
to  the  deceased  was  imposed  upon  the  railroad  company  to  sound  the  whistle 
or  ring  the  bell  of  the  locomotive,  but  that  such  duly  was  only  for  the  bene- 
fit of  persons  traveling  upon  the  highway  or  street  and  to  warn  Ihem  a  train 
was  approaching  the  crossing.  Williams  v.  Railroad  Co.,  135  111.  492,  does 
not  apply. 

EFFORT  TO  PREVENT  COLLISION  NO  DEFENSE.  —  If  the  servants  of  the 
railroad  company  were  guilty  of  negligence  in  moving  the  train  on  the  coal 
tracks  whereby  the  coal  company's  employee  was  killed,  the  fact  that  due 
care  was  used  to  slop  the  train  after  it  was  discovered  that  a  collision 
between   the  car  he   was   pushing   and   the   train   nas   probable,   was  no 

REMARKS  OF  COUNSEL.  —  The  main  question  being  whether  the  defendant 
had  been  guilty  of  negligence  in  running  its  cars  on  the  switch  track  where 
tbe  deceased  was  at  work,  the  fact  that  an  allusion  was  made  in  the  open- 
ing argument  of.  plaintiff's  attorney  to  the  running  of  cars  on  the  switch 
track  at  a  time  when  other  employees  of  the  coal  company  were  coming 
from  work  and  they  were  thereby  endangered,  was  not  such  a  departure 
from  the  issues  involved  as  should  work  a  reversal. 
Appeal  from  judgment,  Appellate  Court,  Third  District,  67  III. 
App.  386,  affirming  judgment  in  favor  of  plaintiff. 

The  action  was  for  damages  for  causing  the  death  of  an  employee 
of  the  Carlinville  Coal  Company  in  a  collision  between  defendant's 
train  and  a  car  of  slack  that  he  was  pushing.  The  fourth,  fifth  and 
sixth  instructions  of  plaintiff  were  as  follows: 

"  4.  The  court  instructs  the  jury  for  the  plaintiff  that  negligence 
is  the  omission  to  do  something  which  a  reasonable  person,  guided 
by  those  considerations  which  ordinarily  regulate  human  affairs, 
would  do,  or  the  doing  of  something  which  a  prudent  and  reasonable 
man  would  not  do  under  the  circumstances;  and  that  every  person 
must  be  held  liable  for  all  those  consequences  which  flow  naturally 
and  directly  from  his  act,  or  which  might  have  been  foreseen  and 
reasonably  expected  as  the  result  of  his  conduct;  but  not  for  those 
consequences  which  do  not  flow  naturally  and  directly  from  his  act. 
And  if  the  jury  believe  from  the  evidence  in  this  case  that  the 
defendant's  servants  did  run  empty  cars  through  the  plant  of  the 
Carlinville  Coal  Company;  and  that  they  might  have  foreseen  and 
reasonably  expected,  as  the  result  of  their  conduct  in  so  running 
empty  cars  through  the  yard  of  the  coal  company,  that  an  injury 
would  likely  result  lo  deceased,  or  any  person  or  persons  employed 
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therein;  and  that  the  plaintiff's  intestate,  while  employed  in  the 
said  coal  yard,  was  killed  by  the  negligent  management  of  the  cars 
by  defendant's  servants  as  charged  in  the  plaintiff's  declaration,  — 
then  the  jury  will  find  for  the  plaintiCT,  provided  the  jury  believe 
from  the  evidence  that  plaintiff's  intestate  was  before,  and  at  the 
time  of  the  injury  in  the  exercise  of  reasonable  and  ordinary  care 
for  his  own  safety.  5.  The  court  instructs  the  jury  that  in  passing 
upon  the  testimony  of  all  the  witnesses  who  have  testified  in  this 
case  you  have  the  right  to  take  into  consideration  any  interest  which 
said  witnesses  may  feel,  growing  out  of  their  relation  to  either  of 
the  parties  to  this  suit,  as  employees  or  otherwise,  if  any  such  is 
shown,  and  give  to  the  testimony  such  weight  only  as  you  think  it 
entitled  to  under  all  the  evidence  in  the  case,  6.  The  court 
instructs  the  jury  that  it  is  the  duty  of  the  engineer,  fireman,  brake- 
man,  and  ail  other  persons  engaged  in  driving  a  train  of  cars  to  use 
all  reasonable  and  ordinary  precautions  to  prevent  collisions  or 
injuries  to  persons." 

Defendant's  refused  instructions,  Nos.  6  and  8,  were  as  follows: 
"  6,  The  court  instructs  the  jury  that  it  is  not  sufficient  for  one 
walking  upon  or  along  a  railroad  track  to  look  once,  or  even  twice, 
to  see  if  trains  are  approaching,  but  that  he  must  constantly  keep  a 
lookout  by  watching  or  listening,  or  use  other  ordinary  means  to  dis- 
cover the  approach  of  trains,  although  they  may  be  coming  at 
unusual  times,  or  from  unexpected  directions;  that  a  position  upon 
a  railroad  track  is  one  of  unusual  danger,  and  calls  for  and  requires 
care  and  watchfulness  greater,  for  instance,  than  upon  an  ordinary 
highway.  And  in  this  case,  if  you  believe  from  the  evidence 
deceased  was  knowingly  walking  upon  or  along  a  railroad  track,  it 
was  his  duty  to  have  used  a  high  degree  of  care  to  discover  the 
approach  of  trains  on  such  track,  no  matter  from  what  direction 
they  may  have  been  coming."  "8.  The  court  instructs  the  jury, 
on  behalf  of  the  defendant,  that  to  detach  a  car  or  cars  from  the 
engine,  and  send  it  or  them  forward  upon  the  switch  track  with  a 
brakeman  thereon,  when  the  view  is  not  obstructed,  is  not  in  itself 
negligence  as  a  matter  of  law." 

Defendant  requested  the  following  special  findings:  "  1.  Did 
defendant's  servants  see  deceased  pushing  the  loaded  car,  or  know 
he  was  pushing  it,  before  the  collision?  2,  Did  a  fellow-servant  of 
deceased  discover  the  approaching  cars  of  the  defendant  in  time  to 
have  warned  him  of  his  danger,  but  without  giving  him  any  warning 
thereof?  3.  Did  the  railroad  employees  leave  the  coal  switches 
standing  set  for  the  main  coal  track  after  pulling  out  the  loaded 
cars?     4.  Did  deceased,  or  his  fellow-servant,  change  the  switch 
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without  giviDg  defendant's  servants  any  notice  of  such  change? 
5.  Did  the  railroad  employees  have  any  notice  of  a  change  of  the 
switch  in  time  to  have  avoided  the  collision?  6.  Did  the  railroad 
employees  use  due  care  to  stop  the  moving  cars  after  they  discov- 
ered a  collision  was  probable?  7.  If  deceased  had  looked  down 
defendant's  side  tracks  towards  the  south,  before  the  collision,  was 
there  anything  to  have  prevented  him  from  seeing  defendant's  cars 
as  they  approached?  8.  Would  the  accident  to  deceased  have  hap- 
pened if  the  coal  company  employees  had  not  changed  the  switch  ? 
9.  Would  the  accident  to  deceased  have  happened  but  for  the  negli- 
g;ence  of  the  coal  company  in  failing  to  provide  a  safe  means  of 
moving  the  loaded  slack  cars  out  on  the  main  coal  track?  " 

Rinaker  &  RiNAKER,  for  appellant. 

Peebles  &  Peebles,  for  appellee. 

This  is  an  appeal  from  a  judgment  of  the  Appellate  Court  affirm- 
ing a  judgment  of  the  Circuit  Court  of  Macoupin  county,  wherein 
Randolph  P.  Anderson,  administrator  of  the  estate  of  Randolph 
Anderson,  deceased,  recovered  a  judgment  of  $4,600  against  the 
Chicago  &  Alton  Railroad  Company  in  a  certain  action  in  which  it 
was  alleged  that  the  death  of  plaintiff's  intestate  was  caused  by  the 
negligence  of  the  servants  of  the  railroad  company  in  running  a 
certain  train  of  cars  on  a  certain  switch  track  in  Carlinville, 
whereby  the  plaintiff's  intestate,  who  was  in  the  exercise  of  due  and 
reasonable  care,  was  struck  by  the  moving  train  of  cars   and  killed. 

The  points  decided  arc  stated  in  the  syllabus. 

Judgment  affirmed. 

Opinion  Per  Curiam. 

CHICAGO  &  NORTHWESTERN   RAILWAY   COM- 
PANY V.  HANSEN. 

Supreme  Ctmrt,  fllinoh.  May,  1897. 


INJURED  AT  CROSSING  OBSCURED  BV  SMOKE  AND  DUST  OF  PASS- 
ING TRAIN. —  Where  the  plaintiff  was  injured  by  being  struck  by  a  train 
at  a  crossing  that  sbe  was  attempting  to  cross  while  it  was  obscured  by  the 
smoke  and  dust  of  a  Irain  thai  had  just  passed,  she  was  not.  as  matter  of 
law.  guilty  o[  negligence. 
Appeal  from  judgment.  Appellate  Court,  First  District,  affirming 
judgment  for  plaintiff. 

Llovd   W.    Bowers,   A.   W.    Pulver   and   E.    E,   Osborn,   for 
appellant. 
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L.  M.  AcKLEV,  and  Brandt  &  Hoffman,  for  appellee. 

Appellee  brought  this  suit  against  appellant  to  recover  damages 
for  an  injury  received  from  a  passenger  train  at  the  crossing  of  the 
railway  and  Forty-eighth  street,  at  a  station  called  "  Moreland,"  in 
the  city  of  Chicago.  The  jury  returned  a  verdict  for  plaintiff.  The 
only  complaint  made  in  this  court  is  the  refusal  to  direct  a  verdict 
for  the  defendant. 

The  accident  occurred  after  dark  on  Sunday  evening,  July  29, 
1894.  Forty-eighth  street  runs  north  and  south,  crossing  the  rail- 
road track.  The  tracks  are  double.  The  north  is  for  trains  going 
east,  and  the  south  for  trains  going  west.  The  depot  is  just  east  of 
the  crossing  and  north  of  the  track.  South  of  the  right  of  way, 
adjoining  and  parallel  to  it,  is  Kinzie  street.  The  plaintiff,  who 
was  seventeen  years  old,  approached  the  crossing  with  another 
young  lady,  from  the  south,  on  the  east  sidewalk  of  Forty-eighth 
street.  As  they  reached  Kinzie  street  a  long  freight  train  was 
going  east  into  the  city  on  the  north  or  east-bound  track,  —  the 
further  track  from  them.  They  walked  slowly  towards  the  cross- 
ing, so  as  to  reach  it  about  the  time  the  train  passed.  Just  as  that 
train  cleared  the  crossing,  they  stepped  upon  the  south  track,  and 
were  struck  by  a  suburban  passenger  train  going  west.  There  wa& 
evidence  tending  to  establish  that  the  defendant  was  negligent  in 
failing  to  keep  the  gates  closed,  but  left  the  same  open  and  raised, 
failing  to  keep  a  flagman  or  watchman  at  the  crossing,  neglecting 
to  ring  the  bell  on  the  passenger  train,  and  that  it  was  run  at  a 
greater  speed  than  was  permitted  by  ordinance;  but  it  is  rightfully 
claimed  that  plaintiff  was  not  only  obliged  to  prove  such  negligent 
acts,  and  that  such  negligence  or  some  of  them  caused  her  injury, 
but  also  that  she  was  in  the  exercise  of  ordinary  care  in  going  upon 
the  crossing.  It  is  upon  this  ground  that  it  is  claimed  that  the 
court  erred  in  refusing  to  direct  a  verdict. 

It  is  insisted  that,  giving  the  evidence  the  most  favorable  con- 
struction it  will  bear  for  the  plaintiff,  she  was  not  in  the  exercise  of 
reasonable  care  for  her  own  safety,  and  therefore  one  necessary 
element  of  proof  to  enable  her  to  recover  was  lacking.  Plaintiff 
testified  that  as  she  came  into  Kinzie  street,  south  of  the  crossing, 
she  looked  to  see  if  there  was  any  train  coming  on  the  tracks,  and 
saw  the  freight  train  coming  from  the  west  about  the  middle  of  the 
block  between  Forty-eighth  and  Forty-ninth  streets,  and  said  to  her 
companion,  "  Here's  a  long  freight  train,  and  we  have  got  to  wait." 
From  that  point  a  train  coming  from  the  east  could  be  seen  at  a  dis- 
tance of  two  blocks  away,  and  in  approaching  the  tracks  there  was 
no  obstruction,  except  a  fence  and  telegraph  poles,  which  did  not 
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seriously  interfere  with  the  view  of  the  train.  On  the  south  side  of 
the  south  track  there  was  a  platform  for  passengers,  and  when  that 
was  reached,  inside  of  the  fence,  a  train  could  ordinarily  be  seen  for 
a  mile  to  the  east.  Plaintiff  and  her  companion  walked  slowly,  in 
order  to  let  the  freight  train  get  past  the  crossing  before  they 
reached  it.  She  testified  that  they  had  both  looked  before  reaching 
the  platform  to  see  whether  anything  was  coming,  and  just  as  they 
came  to  the  platform  they  looked  in  both  directions,  and  did  not  see 
or  hear  anything,  and  then  stepped  on  the  track,  when  she  was 
injured  and  her  companion  killed.  Her  testimony  and  that  of  the 
witnesses  in  her  behalf  was  that  the  freight  train  made  a  great  deal 
of  dust  and  noise,  and  that  the  smoke  from  it  settled  down  towards 
the  south  on  the  track,  and  by  this  means  she  was  prevented  from 
seeing  or  hearing  the  approaching  train.  She  said  that  she  could 
not  see  five  feet  in  the  direction  that  the  train  was  coming.  Two 
girls  (Lily  Peterson  and  Celeste  Jordan)  were  just  behind  the  plain- 
tiff. Lily  Peterson  testified  that  they  were  six  or  eight  feet  back 
of  the  plaintiff,  and  did  not  see  the  train  before  it  struck  plaintiff, 
on  account  of  the  smoke  and  dust;  and  Celeste  Jordan  said  that 
there  was  a  great  deal  of  dust  and  smoke,  and  she  did  not  see  the 
passenger  train  until  it  struck  the  girl.  This  is  the  ground  of 
appellant's  claim  that  the  court  should  have  directed  a  verdict.  It 
is  insisted  that  it  was  negligence  in  law  for  plaintiff  to  start  across 
the  track  when  she  could  neither  see  nor  hear  whether  a  train  was 
coming,  instead  of  waiting  until  the  smoke  and  dust,  which  would 
pass  away  in  a  moment,  had  disappeared.  Defendant,  however,  did 
not  ask  for  the  instruction  upon  the  state  of  facts  so  presented  to 
the  jury  by  the  plaintiff,  but  took  issue  upon  their  existence,  and 
offered  evidence  to  controvert  them.  In  addition  to  introducing 
testimony  against  the  claims  that  the  bell  was  not  ringing,  and  that 
the  train  was  running  at  a  prohibited  rate  of  speed,  it  offered  evi- 
dence tending  to  prove  that  plaintiff  did  not  look  for  the  train,  that 
the  headlight  was  burning  brightly,  that  there  was  very  little  smoke 
or  dust,  that  bystanders  saw  the  train  clearly,  and  that,  if  plaintiff 
had  looked,  she  would  have  seen  it.  A  witness  for  defendant  testi- 
fied that  he  could  see  that  plaintiff  and  her  companion  had  their  eyes 
filed  on  the  rear  end  of  the  freight  train  that  was  passing  when  the 
passenger  train  was  coming  up  behind  them,  and  the  last  car  of  the 
freight  train  was  sweeping  over  the  crossing,  and  that  he  tried  to 
warn  them  of  their  danger.  The  court  was  then  asked,  in  view  of 
all  the  evidence,  to  say  that  plaintiff  was  negligent,  as  a  matter  of 
law,  in  plunging  into  the  smoke  and  dust  which  she  claimed  envel- 
oped the  crossing,  and  which  defendant  afSrmed  had  no  existence. 
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It  is  said  in  Elliott,  R.  R.  g  1170,  that,  where  smoke  emitted  from 
moving  trains  obscures  the  view,  it  is  the  duty  of  the  traveler  to 
wait  until  the  smoke  has  disappeared  and  the  view  becomes  unob- 
structed, and  the  mere  fact  that  he  has  looked  and  listened  will  not 
be  a  performance  of  the  duty  required  of  him  in  such  case;  and  the 
text  is  sustained  by  many  authorities.  But  we  think  that  these 
cases  belong  to  the  same  class  which  enforce  the  duty  to  look  and 
listen,  as  a  rule  of  law.  The  same  author  says  that  the  overwhelm- 
ing weight  of  authority  affirms  the  duty  to  look  and  listen,  as  a  rule 
of  law;  and,  if  this  duty  is  omitted,  the  court  is  bound  to  instruct, 
as  a  matter  of  law,  that  a  verdict  be  returned  in  favor  of  the  rail- 
road company,  except  in  cases  of  a  peculiar  nature,  where  there  are 
facts  excusing  the  performance  of  the  duty.  3  Elliott,  R.  R. 
§  1168,  And  formerly  this  court,  in  passing  upon  questions  both  of 
law  and  fact,  frequently  prescribed  the  same  duty;  but  it  has  since 
been  repeatedly  held  that  it  cannot  be  said,  as  a  matter  of  law,  that 
a  traveler  is  bound  to  look  or  listen,  because  there  may  be  various 
modifying  cir.cumstances  excusing  him  from  doing  so.  A  rule  of  law 
must  necessarily  be  tixed  and  certain,  so  as  to  constitute  a  guide  for 
the  conduct  of  the  traveler,  and  enable  him  to  know  exactly  what  he 
must  do,  and  also  a  certain  rule  for  the  court;  but  there  can  be  no 
such  certain  guide  in  each  case  if  there  may  be  facts  which  will 
excuse  the  traveler,  or  justify  a  different  course  of  conduct  from 
that  fixed  by  the  rule.  The  traveler  may  not  be  in  fault  in  failing 
to  look  or  listen  if  misled  without  his  fault,  or  the  view  may  be 
obstructed  by  objects  or  by  darkness,  and  other  and  louder  noises 
may  interfere  with  his  hearing.  It  seems  to  us  impossible  that 
there  should  be  a  rule  of  law  as  to  what  particular  thing  a  person  is 
bound  to  do  for  his  protection  in  the  diversity  of  cases  that  con- 
stantly arise,  and  the  question  what  a  reasonably  prudent  person 
would  do  for  his  own  safety  under  like  circumstances  must  be  left  to 
the  jury,  as  one  of  fact.  Pennsylvania  Co.  v.  Frana,  iia  III.  398; 
Railroad  Co.  v.  Dunleavy,  129  111,  153,  12  N.  E.  Rep,  15;  Railroad 
Co.  V.  Voelker,  129  111.  540,  22  N.  E.  Rep.  20.  The  same  rule,  we 
think,  should  apply  to  an  attempt  to  cross  in  smoke  or  dust,  since  it 
cannot  be  denied  that  there  may  be  circumstances  where  a  person 
may  be  misled  by  a  gateman  or  flagman,  or  by  some  negligence  of 
the  railway  company,  or  some  other  circumstance  may  excuse  the 
attempt  to  cross.  If  there  is  no  fixed  rule  of  law  applicable  to  all 
cases,  yet  the  question  of  negligence  in  each  particular  case  may 
become  a  question  of  law,  and  come  within  the  province  of  the 
court,  so  that  a  particular  verdict  may  be  directed  if  the  evidence 
in  the  case  is  such  that  all  reasonable  men  would  be  agreed  in  their 


izedbyGoOJ^IC 


American  Negligence  reports.  325 

conclusion  from  it.  Where  the  facts  are  such  that  reasonable  men 
of  fair  intelligence  may  draw  different  conclusions,  the  question  of 
negligence  must  be  submitted  to  the  jury;  but,  if  the  court  can  say 
that  but  one  reasonable  inference  can  be  drawn  from  the  facts,  the 
court  should  act  accordingly.  Railroad  Co.  v.  O'Connor,  119  III. 
586,  9  N.  E.  Rep.  263;  Hoehn  v.  Railway  Co.,  15a  III.  223,  38  N.  E. 
Rep.  549;  Railroad  Co.  r.  Larson,  152  111.  3*7,  38  N.  E.  Rep.  7S4; 
Railway  Co.  v.  Brown,  152  111.  484,  39  N.  E.  Rep.  273;  Werk  v. 
Steel  Co.,  154  III.  427,  40  N.  E.  Rep.  442.  It  was  under  these 
rules  that  the  court  was  called  upon  to  act  upon  the  motion  in  view 
of  the  evidence  of  both  parties.  In  any  view  of  that  evidence,  it 
could  not  be  affirmed  as  a  rule  of  law,  merely,  that  plaintiff  was 
negligent  in  attempting  to  cross  when  her  view  was  obscured  by 
smoke  and  dust.  But  that  fact  was  disputed,  and  the  question 
whether  she  was  in  the  exercise  of  ordinary  care  depended  upon  all 
the  surrounding  circumstances,  including  the  questions  whether 
she  looked  for  the  approaching  train,  whether  it  could  be  seen,  the 
amount  of  smoke  and  dust,  and  the  extent  to  which  it  interfered 
with  sight.  The  conclusion  depended  upon  all  the  evidence,  and 
we  think  the  question  of  her  negligence  was  properly  submitted  to 
the  jury.  Whether  the  verdict  of  the  jury  upon  the  question  so 
submitted  was  a  just  and  proper  conclusion  from  the  evidence  can- 
not be  the  subject  of  inquiry  or  investigation  here.  The  judge  of 
the  trial  court  and  the  appellate  court  have  each  passed  judgment 
on  the  facts,  and  approved  the  finding  and  judgment,  and  the  con- 
clusion of  the  appellate  court  in  that  respect  is  final. 

Judgment  affirmed. 

Opinion  by  Cartwright,  J. 

WEST   CHICAGO  STREET  RAILWAY  COMPANY 
V.  NASH. 

Supreme  Court,  Illinois,   May,  iSqj. 


INSTRUCTION. —  Refusal  10  give  as  proper   insiruaion  of  which  ihe   sub- 

FALLINGOVER  SATCHEL  IN  STREET  CAR  — APPEAL  FOR  DELAY.— 
In  an  action  for  injuries  to  plaintiff  from  falling  over  a  satchel  in  the  aisle 
of  a  street  car  by  its  sudden  start  as  she  was  alighting,  a  judgment  for- 
plaintiff  was  affirmed  with  the  ten  per  cent  penally  for  prosecuting  an 
appeal  for  delay  where  the  question  on  appeal  had  already  been  determined 
by  the  Supreme  Conn  in  a  case  in  which  the  counsel  in  the  present  case 
was  counsel. 
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Appeal  from  judgment  Appellate  Court,  First  District,  64  111. 
App.  548,  affirming  judgment  for  plaintiff.  The  facts  sufficiently 
appear  in  the  opinion. 

E.  Jahieson  and  J.  A.  Rose,  for  appellant. 

W.  D.  MuNHALL,  for  appellee. 

Carter,  J.  — The  appellee  recovered  a  judgment  in  the  Circuit 
Court  of  Cook  county  against  appellant  for  a  personal  injury 
received  while  she  was  a  passenger  in  one  of  its  street  cars.  Her 
contention  was  that  the  car  started  with  a  violent  jerk  before  she 
was  seated,  causing  her  to  stumble  and  fall  over  a  satchel  which 
obstructed  the  aisle,  and  that  by  the  fall  her  left  arm  was  broken 
and  other  injuries  inflicted.  Counsel  for  appellant  address  the 
larger  part  of  their  argument  to  questions  of  fact,  —  questions 
which  we  cannot  pass  upon,  but  which  were  finally  settled  in  the 
appellate  court.  The  only  question  of  law  raised  here  is  based 
upon  the  refusal  of  the  court  to  give  the  following  instruction  asked 
by  the  defendant:  "The  jury  are  instructed  that,  while  the  law 
permits  a  plaintiff  in  a  case  to  testify  in  her  own  behalf,  neverthe- 
less the  jury  have  a  right,  in  weighing  her  evidence  and  determining 
how  much  credence  is  to  be  given  to  it,  to  take  into  consideration 
the  fact  that  she  is  the  plaintiff,  and  her  interest  in  the  result  of 
the  suit."  This  was,  as  held  in  Railroad  Co.  v.  Estep,  162  III,  130, 
44  N.  E.  Rep,  404,  a  proper  instruction,  but  the  substance  of  it  was 
embodied  in  another  instruction  given  at  the  request  of  the  defend- 
ant, and  it  was  not,  therefore,  error  to  refuse  it.  These  instruc- 
tions were  identical  in  the  two  cases.  A  motion  has  been  made  in 
this  court  by  appellee  to  affirm  the  judgment  in  whole,  and  to  allow 
appellee,  in  addition  to  costs,  ten  per  cent  on  the  amount  of  the 
judgment  attempted  to  be  reversed,  under  section  23  of  chapter  33 
of  the  Revised  Statutes,  on  the  ground  that  it  appears  that  the 
appeal  was  prosecuted  for  delay.  This  motion  must  be  sustained. 
The  only  question  raised  or  discussed  by  appellant  that  we  could 
consider  had  been  decided  by  this  court  in  the  Estep  Case  against 
the  same  appellant,  represented  by  the  same  counsel,  before  this 
appeal  was  taken.  Appellant,  therefore,  knew  when  it  took  this 
appeal  that  the  identical  question  involved  had  already  been  defi- 
nitely settled.  There  is  no  dearth  of  cases  here  that  needs  to  be 
supplied  by  appeals  which  present  nothing  for  decision.  The  motion 
is  allowed,  and  the  judgment  of  the  appellate  court  is  affirmed. 
Motion  allowed,  and  judgment  affirmed. 
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NORTH  CHICAGO  STREET  RAILWAY  COMPANY 
V.  GILLOW. 

Supreme  Court,  Illinois,  May,  l8^. 


ALIGHTING  FROM  STREET  CAR— DAMAGES  — EVIDENCE. —  U  w»a 
not  error  foe  Ibe  court  in  an  action  for  personal  injuries  to  permit   the 
plaintiff  in  describing  the  effect  Ihey  had  produced  upon  her  body,  to  com- 
pare ber  physical  condition  at  the  time  of  trial  with  what  it  was  before  the 
injuries  (i). 
IMPROPER  REMARKS  OF  COUNSEL.  — Where  the  court  neither  made  nor 
nas  asked  for  any  ruling  concerning  improper  remarlcs  of  counsel  an  excep- 
tion to  the  remarlcs  will  not  avail. 
Appeal  from  judgment.  Appellate  Court,  First  District,  64  III. 
App.  576,  affirming  judgment  in  favor  of  plaintiff.     The  facts  suffi- 
ciently appear  in  the  opinion. 
D.  W.  MuNN,  for  appellant. 
J.  F.  Waters,  for  appellee. 

Carter,  J.  — The  appellee  brought  her  suit  against  appellant  in 
the  Superior  Court  of  Cook  county,  alleging  that  she  had  received 
an  injury  to  her  spine,  and  other  injuries  to  her  person,  by  reason 
of  the  negligence  of  appellant  in  starting  its  car,  upon  which  she 
was  a  passenger,  while  she  was  in  the  act  of  alighting  therefrom, 
which  claused  her  to  fall,  producing  the  injuries  complained  of. 
The  trial  court  set  aside  the  first  verdict,  which  was  for  $5,750,  and 
granted  a  new  trial.  On  the  second  trial  the  jury  again  found  the 
defendant  guilty,  and  assessed  the  damages  at  $3,533.  The  court 
reqitired  the  plaintiff  to  remit  down  to  $3,000,  which,  being  done, 
judgment  was  rendered  for  that  amount. 

Much  the  greater  part  of  counsel's  arguments  has  been  devoted 
lo  questions  which  were  finally  settled  by  the  appellate  court,  and 
need  not,  therefore,  be  further  referred  to.  But  it  is  contended 
that  error  was  committed  in  allowing  the  plaintiff,  when  testifying 
tn  her  own  behalf,  to  compare  her  physical  condition  at  the  time  of 
the  trial  with  what  it  was  before  the  injury.  She  was  describing  the 
injuries  which  she  had  received,  and  the  effect  they  had  produced 
upon  her  body,  and  her  physical  strength,  and  we  see  no  impropri- 
ety in  this  testimony. 

t.   For  actions  arisingout  of  injuries    Am.   Neg.   Cas.      For  cases   in  other 
sustained     while    alighting    from     or    states,  see  vols.  3-6  Am.  Neg.  Cas. 
boarding  cars,  etc.,  in   Illinois,  see  1 
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The  next  complaint  is  that  counsel  for  the  plaintiff  made  improper 
remarks  in  the  presence  of  the  jury,  that  is  to  say,  in  a  discussion 
before  the  court,  during  the  trial,  as  to  what  plaintiff  had  testified 
to  on  the  former  trial,  counsel  for  the  plaintiff  said:  "  They  tried 
to  give  the  jury  the  impression  that  she  testified  before  that  she 
stepped  down  with  her  left  foot,  when  in  fact  she  testified  she 
stepped  down  with  her  right.  I  want  to  show  how  they  try  to 
impose  on  this  court  and  jury."  To  which  remark  of  counsel,  as 
the  record  shows,  the  defendant,  by  its  counsel,  then  and  there 
excepted.  Inasmuch  as  counsel  neither  asked  for  nor  obtained  any 
ruling  of  the  court  in  any  form,  nor  excepted  to  any  such  ruling, 
we  are  not  called  upon  to  determine  what  effect  the  remarks  in 
question  should  have  upon  the  judgment.  As  said  in  Marder  v, 
Leary,  137  111,  323,  26  N.  E.  Rep.  1093,  an  exception  to  the  state- 
ment of  counsel  meant  nothing.  "  The  court  had  made  no  ruling 
to  which  it  was  applicable,  and,  if  it  was  intended  to  be  an  objec- 
tion, it  was  ineffectual,  because  it  was  not  pressed  upon  the  atten- 
tion of  the  judge,  and  his  ruling  obtained  thereon."  It  is  not 
contended  that  there  was  any  error  committed  in  the  giving  or 
refusing  of  instructions  to  the  jury. 

The  judgment  of  the  appellate  court  is  affirmed. 

CHICAGO   &   SOUTHEASTERN   RAILWAY   COM- 
PANY V.  HARRIS. 

Appellate  Court,  Indiana,  April,  i8gj. 


RAILROADS  — INJURY  TO  STOCK  — JUDGMENT  OF  JUSTICE  — SERV- 
ICE OF  NOTICE  TO  HAVE  RAILROAD  AGENT  EXAMINED.  —  Under 
Rev.  Si.,  i8m.  sec.  5317  (Horner's  Si.  1896,  sec.  4030),  which  provides  that  any 
person  obtaining  a  judgment  before  a  justice  of  the  peace  for  injury  to 
Stock  by  a  railroad  company  may  upon  filing  a  transcript  thereof  with  the 
clerk  of  the  Circuit  Court  obtain  the  process  of  said  couri  upon  notice  of 
motion  being  made  and  served  on  Ihe  company  at  least  len  days  before  the 
lirst  day  of  the  term  of  the  court  at  which  the  motion  is  10  be  heard  direct- 
ing the  sheriff  of  the  proper  county  to  have  any  agent  or  employee  of  such 
railroad  company  appear  and  answer  as  to  the  amount  of  money  in  his 
hands  belonging  to  such  company;  a  failure  to  serve  such  notice  before 
said  term  will  not  invalidate  the  same  as  it  would  have  been  good  for  the 
next  term  and  the  company  will  be  entitled  to  a  continuance  only. 

SUFFICIENCY  OF  NOTICE,  —  Where  the  motion  alleged  thai  the  judgment 
was  "  for  stock  killed  by  the  railroad  company,"  instead  of  altering  that  the 
stock  was  killed  by  the  cars  of  the  railroad  company,  as  prescribed  by  the 
said  statute,  the  motion  was  not  in  that  regard  insufficient  on  demurrer. 
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SAME.  —  The  action  being  one  to  enforce -the  collection  of  a  judgment  of  a 
justice  of  the  peace,  the  contention  that  the  complaint  or  motion  vas  insuffi* 
cient  in  failing  to  show  the  jutisdiclion  o(  the  inferior  court  was  well  taken. 

Appeal  from  judgment,  Circuit  Court,  Clinton  County,  in  favor 
of  plaintiff.     The  facts  appear  in  the  opinion. 

W.  R.  Crawford  and  U.  C.  Stover,  for  appellant. 

RisTiNE  &  RisTiNE,  for  appellee. 

Black,  J.  — This  cause  was  commenced  in  the  Montgomery  Cir- 
cuit Court.  A  bill  of  exceptions  showed  that  on  the  sth  of  June, 
1894,  the  appellant  entered  a  special  appearance  in  that  court,  and 
stated  its  objection  in  writing  to  the  jurisdiction  of  the  court  over 
the  appellant,  and  for  cause  assigned  that  no  summons  or  notice  of 
any  kind  had  been  issued  by  the  court  or  served  upon  the  appellant 
prior  to  the  twenty-fourth  day  of  the  then  present  term  of  the  court, 
all  of  which,  it  was  stated  in  the  written  objection,  appeared  on  the 
records  of  the  court.  The  court  overruled  the  objection,  and  took 
jurisdiction  of  the  appellant,  and  this  action  of  the  court  is  assigned 
as  error.  It  was  a  proceeding  under  section  5317,  Rev.  St.  1894 
(sec.  4030,  Horner's  Ind.  St.  1896),  which  provides  that  "  any  per- 
son obtaining  a  judgment  before  a  justice  of  the  peace  for  any 
animal  or  animals  killed  or  injured  by  the  cars,  locomotives  or 
other  carriages  of  any  railroad  in  this  State,  upon  the  filing  of  a  cer- 
tified transcript  of  such  judgment  in  the  office  of  the  clerk  of  the 
Circuit  Court  of  the  county  in  which  such  animals  were  killed  or 
injured,  and  upon  the  clerk  of  such  court  entering  the  same  on  the 
order  book  thereof,  upon  notice  and  motion  made  in  such  court,  as 
specified  in  tbe  preceding  section,  shall  be  entitled  to  the  order  and 
proceedings  therein  specified."  The  preceding  section  provides 
that,  if  the  cause  for  such  killing  or  injury  be  commenced  in  the 
Circuit  Court  of  such  county ,  the  court,  on  motion  of  the  plaintiff, 
on  rendition  of  judgment  for  the  plaintiff,  or  afterwards,  at  any 
time,  when  notice  of  such  motion  has  been  served  on  the  railroad 
company  defendant  at  least  ten  days  before  the  first  day  of  the  term 
of  the  court  at  which  such  motion  is  to  be  heard,  shall  order  a  writ 
to  issue,  directed  to  the  sheriff  of  the  proper  county,  for  any  agent, 
conductor,  or  employee  of  such  railroad  company,  etc.,  named  in 
such  motion,  to  appear,  etc..  and  answer  upon  such  oath  as  to  the 
amouDt  of  money  in  his  hands,  if  any,  belonging  to  such  company,  etc. 
The  bill  of  exceptions  showing  this  objection  to  the  court's  juris- 
diction does  not  contain  "the  records  of  the  court"  to  which 
reference  was  made  in  the  objection  or  designate  them  more  par- 
ticularly, ff,  as  is  contended  on  behalf  of  the  appellant,  the 
statutory   provision   (sec.   524,   Rev.   St.    1894;    sec.  516,    Horner's 
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Ind.  St.  1896)  for  fixing  a  day  for  the  appearance  of  the  defendant 
by  indorsement  on  the  complaint  does  not  apply  to  such  a  proceed- 
ing,—  as  to  which  we  need  not  decide, — still  the  summons  and 
service  would  have  been  good  for  the  next  term,  and  the  appellant 
would  have  been  entitled  to  a  continuance  only.  Eastes  v.  Eastes, 
79  Ind.  363;  Axtell  v.  Workman  (Ind.  App.),  46  N.  E,  Rep.  473. 
By  agreement  of  the  parties  the  cause  was  continued  until  the  next 
term,  and  on  the  21st  of  September,  1894,  upon  the  appellant's 
application,  the  venue  was  changed  to  the  court  below. 

The  overruling  of  the  appellant's  demurrer  to  the  motion  or  com- 
plaint is  assigned  as  error.  The  motion  or  complaint  (so  far  as  its 
allegations  need  be  stated  to  illustrate  the  objections  urged  against 
it)  averred  that  on,  etc.,  the  appellee  "  recovered  a  judgment  before 
James  Peterson,  a  justice  of  the  peace  of  Montgomery  countyi 
Indiana,  against,"  etc.,  for  the  sum  of,  etc.;  "  that  said  judgment 
was  rendered  upon  a  complaint  for  stock  killed  by  said  railroad 
company  in  said  county;  that  said  stock  entered  upon  the  track  of 
said  railroad  company  at  a  point  where  said  railroad  was  not  securely 
fenced;  that  said  judgment  is  wholly  unpaid,  unappealed  from,  and 
in  full  force;  "  that  on,  etc.,  "  plaintiff  caused  a  transcript  of  said 
judgment  to  be  filed  in  the  clerk's  office  of  said  county,  and  said 
transcript  was  recorded  in  Order  Book  53,  at  page  317,  of  this 
court."  Objection  is  made  to  the  motion  or  complaint  on  the 
ground  that  there  is  no  allegation  that  the  engine  and  cars  came  in 
contact  with  the  animal  killed.  Railway  Co.  v.  Summers,  113  Ind. 
10,  14  N.  E.  Rep,  733,  was  a  proceeding  like  the  one  at  bar,  in 
which  a  complaint  or  motion  alleged  that  the  "  judgment  was  upon 
a  complaint  for  stock  killed  and  injured  by  said  railroad  company," 
but  failed  to  allege  that  the  judgment  was  for  any  animal  or  animals 
killed  or  injured  by  the  railroad  company's  cars,  locomotives,  or  other 
carriages.  It  was  held  that  the  motion  or  complaint  was  not,  in  this 
regard,  insufficient  on  demurrer,  and  that  if  any  objection  existed 
for  such  omission,  it  could  be  reached  only  by  motion  to  make  the 
pleading  more  certain  and  specific.  This  objection  to  the  com- 
plaint before  us,  therefore,  must  be  regarded  as  not  well  taken. 

It  is  further  contended  that,  the  action  being  one  to  enforce  the 
collection  of  a  judgment  of  a  justice  of  the  peace,  the  complaint  was 
insufficient  for  failure  to  show  the  jurisdiction  of  the  inferior  court 
of  limited  and  special  jurisdiction.  This  position  of  the  appellant 
appears  to  be  well  taken.  In  Railway  Co.  v.  Summers,  supra,  it 
was  held  that  such  a  proceeding  as  this  is  a  new  and  original  suit  or 
proceeding  to  be  instituted  in  the  Circuit  Court,  and  is  a  civil 
action,  and  that  the  sufficiency  of  the  facts  stated  in  the  so-called 
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motion  to  constitute  a  cause  of  action  may  be  tested  by  demurrer. 
It  must  be,  therefore,  not  merely  such  a  pleading  as  would  be  per- 
missible in  the  court  of  a  justice  of  the  peace,  but  such  a  pleading 
as  will  stand  the  test  of  a  demurrer  in  a  cause  commenced  in  the 
Circuit  Court.  In  Railway  Co.  v.  Adams,  ii  Ind.  App.  317,  39 
N.  E.  Rep.  877,  it  was  said  that  the  remedy  is  a  purely  statutory 
one,  and  that  he  who  seeks  to  avail  himself  of  such  a  right  must 
bring  himself  within  the  statutory  provisions.  In  that  case  it  did 
not  appear  from  the  averments  of  the  motion  that  the  stock  was 
killed  in  the  county  in  which  the  transcript  was  filed,  or  that  the 
judgment  had  been  entered  of  record.  It  was  held  that  for  want  of 
such  allegations  the  motion  was  insufficient  on  demurrer.  There  is 
no  averment  in  the  motion  before  us  showing  that  the  justice  of  the 
peace  had  jurisdiction  of  the  defendant  in  the  action  in  which  the 
judgment  was  rendered  against  it  for  the  killing  of  the  animals. 
Facts  conferring  jurisdiction  are  not  alleged.  Nothing  is  shown  in 
relation  to  summons,  service,  or  appearance.  The  necessity  of 
stating  jurisdictional  facts  is  obviated  by  our  statute.  Rev.  St. 
1894,  sec.  372 (Horner's  Ind.  St.  1896,  sec.  369),  which  provides;  "In 
pleading  a  judgment  or  decision  of  a  court  or  officer  of  special  juris- 
diction, it  shall  be  sufficient  to  allege  generally,  that  the  judgment 
or  decision  was  duly  given  or  made.  If  the  allegation  be  denied, 
the  facts  conferring  jurisdiction  must  be  proved  on  the  trial." 
There  is  no  such  general  allegation  in  this  motion.  Courts  of  jus- 
tices of  the  peace  are  courts  of  special  and  limited  jurisdiction,  and 
where  a  party  to  an  action,  in  pleading,  relies  upon  or  claims  a  right 
under  the  judgment  of  a  justice  of  the  peace,  there  is  no  presump- 
tion of  jurisdiction;  and  the  facts  showing  jurisdiction  must  be 
shown,  or,  in  this  State,  the  general  averment  permitted  by  the  stat- 
ute must  be  made.  Hopper  v.  Lucas,  86  Ind.  43;  Railway  Co.  v. 
Eller,  7  Ind.  App.  216,  33  N.  E.  Rep.  265. 

The   judgment  is  reversed   and   the    cause   is   remanded,   with 
instructions  to  sustain  the  demurrer  to  the  amended  complaint 

WEINSTEIN  V.  CITY  OF  TERRE  HAUTE. 

Supreme  Court,  Indiana,  April,  tS^J. 


MUNICIPAL  CORPORATIONS  — STREETS  — OBSTRUCTION.  — A  hiich- 
tng  post  sel  within  six  and  one-half  feet  of  the  propeny  line  in  a  street  lifiy 
feet  vide  that  had  no  pan  set  apart  for  a  sidewalk  was  not  such  an  obstruc- 
tion as   would  rendet  a  dty  liable  for  injaries  to  a  person   who  drove 
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TRAVELER  DRIVING  INTO  HITCHING  POST. —A  person  whose  horse 
shies  at  a  pool  of  water  in  an  unimproved  streec  fifty  feet  wide  and  thereby 
causes  the  buggy  to  strike  a  hitching  post  distant  nine  feet  from  the  pool 
and  six  and  one-half  feet  from  the  property  line  on  the  other  side,  is  guilty 
of  contributory  negligence  where  it  appeared  that  the  driver's  eyesight  was 
good,  that  it  was  midday  and  there  was  nothing  to  prevent  his  seeing  the 
post  if  he  had  been  looking  to  see  where  he  was  going. 

Appeal  from  judgment.  Circuit  Court,  Sullivan  County,  in  favor 
of  defendant.     The  facts  appear  in  the  opinion. 

Samuel  R.  Hamill,  Jacob  D.  Early,  Thos.  H.  Hite  and  John 
T.  Hays,  for  appellant. 

Geo.  E.  Pugh,  Elliott  &  Elliott,  and  John  S.  Bays,  for 
appellee. 

Howard,  J. — The  appellant  who  is  a  physician,  was  driving 
south  on  South  Fourteenth  street,  an  unimproved  street  in  the  city 
of  Terre  Haute,  when  the  right  front  wheel  of  his  buggy  struck  a 
hitching  post,  and  he  was  thrown  out,  and  severely  injured.  In  the 
special  verdict  returned  by  the  jury,  the  street  was  found  to  be  fifty 
feet  in  width,  and  the  post  to  be  located  six  and  one-half  feet  east 
of  the  west  line  of  the  street.  The  post  was  three  and  one-half 
inches  square,  and  three  and  one-half  feet  high,  with  a  ring  in  the 
top  for  hitching  horses.  At  the  time  of  the  accident  the  post  had 
been  in  place  for  about  six  years.  On  the  east  side  of  the  street 
there  was  a  little  pool  of  mud  and  water,  about  two  inches  deep, 
also  some  tin  cans  and  other  slight  obstructions;  but  the  jury  found 
that  the  position  of  the  post  did  not  render  the  way  along  the  street 
impassable,  that  there  was  room  to  pass  without  going  against  the 
post,  and  that  there  was  between  the  post  and  the  east  fence  a  space 
of  twenty  feet,  over  which  one  could  have  safely  and  securely  driven 
with  a  buggy.  There  were  at  the  time  two  traveled  tracks  along  the 
street.  The  one  most  in  use,  and  that  along  which  appellant  drove, 
was  on  the  west  side  of  the  street,  and  ran  within  a  foot  of  the  post. 
Near  by  were  some  weeds,  but  not  so  high  as  the  post,  nor  such  as 
to  obstruct  it  from  the  view  of  one  going  along  the  street.  The  time 
of  the  accident  was  between  twelve  and  one  o'clock  on  the  afternoon 
of  November  8,  1894.  The  day  was  clear,  and  appellant's  eyesight 
good.  The  jury  find  that  one  driving  along  there  at  the  time,  and 
looking  where  he  was  driving,  could  see  the  top  of  the  post;  but 
they  find  that  appellant  was  then  looking  "  immediately  over  his 
horse,"  and  was  not  "  looking  to  see  where  he  was  driving  at  the 
time  he  struck  the  hitching  post."  The  edge  of  the  pool  of  water 
was  about  nine  feet  from  the  post;  and  as  the  horse  approached  that 
point  he  shied  from  the  water,  and  so  caused  the  buggy  wheel  to 
strike  the  post,  and  thus  brought  about  the  injury  to  appellant. 
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Many  other  findings  are  made  by  the  jury,  but  we  think  we  have 
stated  all  that  are  material  to  show  how  the  accident  was  brought 
about. 

Counsel  for  appellant  contend  that  the  facts  found  show  that  he 
was  injured  without  his  own  fault,  and  solely  by  reason  of  the  negli- 
gence of  the  city.  The  negligence  charged  against  the  city  is  that 
it  suffered  the  hitching  post  in  question' to  be  placed  and  to  remain 
where  appellant's  buggy  came  in  contact  with  it.  The  post  was  set 
within  six  and  one-half  feet  of  the  property  line;  that  is,  within  the 
space  usually  allowed  for  a  sidewalk  on  a  street  of  this  width.  The 
findings  show  that  the  city,  in  preparing  for  the  improvement  of  this 
street,  had  adopted  plans  and  specifications  which  provided  for  a 
roadway  thirty  feet  in  width,  with  sidewalks  each  ten  feet  wide. 
Had  the  work  been  completed  at  the  time  of  the  accident,  this  hitch- 
ing post  would,  therefore,  have  been  within  the  sidewalk,  and  three 
and  one-half  feet  from  the  edge  of  the  roadway.  It  would  seem, 
consequently,  that,  if  any  hitching  post  were  permissible  anywhere 
along  either  side  of  the  street,  the  post  in  question  could  not  be 
considered  as  improperly  located.  Certainly,  however,  a  hitching 
post  properly  located  cannot  be  held  to  be  an  unlawful  obstruction 
in  a  street.  Instead  of  being  looked  upon  as  an  obstruction,  it  must 
rather  be  regarded  as  an  accommodation  to  public  travel.  Of  course, 
a  post  may  be  so  set  in  a  street  as  to  become  an  unlawful  obstruction. 
Such  was  that  in  the  case  of  Town  of  Fowler  v.  Linquist,  138  Ind. 
566,  37  N.  E.  Rep.  133,  cited  by  appellant.  There  a  fence  had  been 
unlawfully  built  across  a  street,  and,  when  it  was  afterwards  removed 
one  of  the  fence  posts  was  left  out  in  the  street.  There  was  no 
claim  that  the  post  stood  at  the  edge  of  the  sidewalk,  or  that  it  was 
left  for  a  hitching  post  or  for  any  other  lawful  purpose.  The  con- 
troversy in  that  case  was  as  to  whether  the  street  itself  was  a  public 
highway.  Even  upon  unimproved  streets,  the  distinction  between 
the  roadway  and  the  sidewalk  is  to  be  observed.  The  statute  (sec. 
4398,  Rev.  St.  1894;  sec.  3361,  Rev.  St.  i88i)  recognizes  side- 
walks even  upon  ordinary  highways,  and  makes  it  unlawful  to 
ride  or  drive,  not  only  upon  a  sidewalk  of  any  town  or  village,  but 
also  •'  upon  any  similar  sidewalk  for  the  use  of  foot  passengers  by 
the  side  of  any  public  highway  in  this  state,  unless  in  the  necessary 
act  of  crossing  the  same." 

It  is  only  reasonable  that  those  who  drive  along  the  street  in  car- 
riages or  other  vehicles  should  not  deprive  travelers  on  foot  from 
the  use  of  a  narrow  pathway  on  each  side,  where  they  may  walk  in 
safety  from  teams,  and  free  from  the  mud  of  the  roadway;  and  six 
and  one-half  feet  on  each  side  of  a  fifty  foot  street  does  not  seem 
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too  great  a  space  for  such  a  use.  And,  if  such  a  space  is  not  too 
great  for  the  use  of  foot  passengers,  surely  it  cannot  be  unlawful  to 
set  a  hitching  post  at  the  edge  of  such  a  walk.  If  the  driver  of  the 
vehicle  had  no  right  to  go  upon  the  sidewalk,  it  is  clear  that  he  could 
not  complain  of  the  hitching  post  within  that  space.  In  the  present 
case  it  would  seem  that  it  was  rather  the  foot  passenger,  if  any  one, 
who  might  complain  that  the  post  encroached  too  far  upon  his  walk. 
The  proper  place  for  the  post  is  just  at  the  edge  of  the  sidewalk,  and 
within  the  space  where  the  curb  should  be;  thus  marking  the  line 
between  the  roadway  and  the  sidewalk,  and  being  an  obstruction  to 
neither  foot  passengers  nor  drivers  of  vehicles,  but  a  protection  to 
one,  and  a  convenience  to  the  other.  Whether  a  hitching  post  is  so 
placed  as  to  be  an  obstruction  in  a  street  must  therefore  be  a  question 
of  fact  in  each  case.  In  the  case  at  bar  the  jury  have  found 
expressly  that,  taking  into  consideration  the  surrounding  circum- 
stances and  the  condition  of  the  street,  the  hitching  post  in  question, 
at  the  point  where  it  was  located,  was  not  "  an  unreasonable  obstruc- 
tion for  travel  at  said  point  at  the  time  plaintiff  met  with  his  acci- 
dent," While  it  may  be,  as  counsel  contend,  that  this  was  a 
conclusion  to  be  drawn  by  the  court  rather  than  by  the  jury,  yet  the 
jury  have  also  found  the  particular  facts  and  circumstances  on  which 
the  conclusion  is  based;  and  these  facts  and  circumstances  show,  as 
we  think,  that  the  conclusion  reached  was  a  proper  and  just  one. 
Moreover,  even  if  it  could  be  said  that  it  was  negligence  on  the  part 
of  the  city  to  allow  the  post  to  remain  in  the  street,  we  do  not  think 
the  facts  found  show  the  appellant  was  himself  free  from  negligence 
contributing  to  his  injury.  It  is  true  that  the  jury  draw  the  con- 
clusion that  the  appellant  was  "  exercising  ordinary  care  in  driving 
his  buggy  at  the  time  he  received  the  injury;  "  but  they  also  find, 
as  against  this  conclusion,  that  there  was  nothing  to  prevent  him 
from  seeing  the  post;  that  it  was  not  raining;  that  it  was  midday; 
that  his  eyesight  was  good;  that  there  was  a  space  of  twenty  feet 
between  the  post  and  the  east  side  of  the  street,  over  which  he 
could  have  safely  and  securely  driven;  that  he  could  have  seen  the 
hitching  post  "  while  approaching  the  same  from  the  north,  if  he 
had  been  looking  and  using  his  natural  senses;  "  and  that  he  was 
not  "  looking  to  see  where  he  was  driving  at  the  time  he  struck  the 
hitching  post."  It  is  true  that  he  did  not  know  of  the  existence  of  the 
post,  that  he  was  not  acquainted  with  the  street,  and  that  he  was  in 
a  hurry  to  reach  a  very  sick  patient;  but  we  do  not  think  those  cir- 
cumstances excused  him  from  watching  the  way  before  him.  Com- 
ing to  the  nine-foot  space  between  the  water  and  the  post,  he  ought 
to  have  known  that  his  horse  was  liable  to  shy  from  the  track.     He 
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may  not  have  been  to  blame  for  the  shying  of  his  horse,  but  he  was 
to  blame  for  any  consequences  which  he  ought  to  have  foreseen,  and 
which  he  might  have  guarded  against  and  avoided.  We  are  to 
remember,  in  this  connection,  that  on  the  trial  the  burden  was  upon 
appellant  to  show  his  own  freedom  from  negligence.  This  wc  do 
not  think  he  has  done.  The  facts  found  rather  show  negligence,  than 
want  of  negligence  on  his  part. 
Judgment  affirmed. 

PITTSBURGH,    CINCINNATI,    CHICAGO,    &    ST. 
LOUIS  RAILWAY  COMPANY  v.  MAHONY. 

Supreme  Court,  Indiana.,  April,  iSgj. 


COMMON  CARRIERS  — LIMITING  LIABIUTV  FOR  NEGLIGENCE.— 
Railway  companies,  although  public  carriers,  may  concracl  as  private  car- 
riers and  require  exemption  from  liability  for  negligence  as  a  condition  to 
the  obligation  to  carry  matter  for  express  companies. 

CONTRACT  OF  EMPLOYMENT  LIMITING  LIABILITY,  —  An  employee  ot 
an  express  company,  as  a  condition  of  employment,  may  be  required  to 
release  ihe  company  from  liability  for  negligence  of  its  agents,  servants  or 
employees. 

DEATH  OF  EXPRESS  MESSENGER  BY  NEGLIGENCE  OF  RAILWAY 
COMPANY— RELEASE  IN  CONTRACT  OF  EMPLOYMENT.  — A  rail- 
way company  is  not  liable  for  the  death  of  an  employee  of  an  express  com- 
pany caused  by  the  alleged  negligence  of  the  railway  company  where  the 
contract  of  carriage  between  the  two  companies  contained  a  provision  that 
Ihe  express  company  would  assume  all  risk  of  damage  that  might  arise  out 
of  the  agreement,  and  especially  to  protect  Ihe  railway  company  against 
claims  for  damages  to  the  express  company's  employees  whether  occurring 
through  the  negligence  of  the  railroad  company  or  otherwise,  and  the 
employee,  upon  entering  upon  his  employment,  entered  into  a  contract 
with  the  express  company  to  hold  it  harmless  from  liability  by  reason  of 
any  act  or  negligence  on  the  part  of  its  agents,  servants,  or  employees; 
that  he  accepted  the  employment  with  full  knowledge  and  notice  of  all  risks 
involved  therein  and  released  the  company  from  all  liability  for  damage, 
injury,  or  death,  by  reason  of  negligence  or  otherwise. 

Appeai.  from  judgment,  Circuit  Court,  Howard  County,  in  favor 
of  plaintiff. 
N.  O-  Ross,  Geo.  W.  Fonk,  and  Bell  &  PuRDt;M,  for  appellant. 

M.    WiNFIELD,    KiSTLER    &    KlSTLER,   FaUSLER    &    MaHONEV,  and 

Blacklidgb  &  Shirley,  for  appellee. 

In  December,  1894,  Oscar  P.  J.  Romick  was  an  employee  of  the 
Adams  Express  Company,  at  the  city  of   Logansport,   caring  for 
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express  matter  entering  and  going  from  said  city  on  the  line  of  the 
appellant's  railway.  Between  two  and  three  o'clock  on  the  morning 
of  the  thirteenth  of  said  month,  while  passing  from  the  south  side 
of  appellant's  two  parallel  tracks,  near  the  passenger  depot,  and 
from  the  express  company's  storeroom  to  the  north  side  of  said 
tracks,  said  Romick  entered  between  two  cars  of  a  passenger  train, 
separated  by  a  space  of  from  six  to  ten  feet,  just  as  additional  cars 
were  driven  against  those  of  one  division  of  said  train,  and  he  was 
caught  and  crushed  between  said  two  cars.  From  his  injuries  he 
died,  and  the  appellee,  charging  the  appellant  with  negligence  in 
driving  in  said  additional  cars  without  warning  and  without  a  watch- 
man at  the  point  of  the  cut  in  the  train,  sued  the  appellant  for 
damages. 

The  appellant's  third  answer  to  the  complaint  alleged  a  special 
contract  between  the  appellant  and  said  express  company,  whereby 
the  former  agreed  to  carry  upon  its  passenger  trains  the  express 
matter  and  messengers  of  the  latter,  said  express  company  supplying 
its  own  servants,  and  handling  the  express  matter  by  its  own  agents; 
that,  as  a  part  of  said  special  contract,  the  express  company  agreed 
"  to  assume  all  risks  of  loss  or  damage  that  may  arise  out  of  or 
result  from  its  operations  under  this  agreement,  and  to  save  and 
hold  harmless ' '  the  railway  company ' '  against  the  same,  and  esp>ecially 
to  protect  "  it  "  against  claims  that  may  be  made  upon  it  for  loss  or 
damage  either  to  the  employees  of  the  "  express  company,  "  or  the 
property  in  its  charge,  whether  the  loss  may  occur  through  the  gross 
negligence  of  the  "  railway  company  "  or  its  employees,  or  other- 
wise." It  was  alleged  also  that  between  Romick  and  the  express 
company  existed  the  following  contract:  "Whereas,  O.  P.  J.  Romick, 
the  undersigned,  has  made  application  to  be  employed  by  the 
Adams  Express  Company  as  a  servant  of  said  company  at  a  stipu- 
lated rate  of  compensation  for  his  services,  which  rate  said  company 
is  willing  to  pay  only  if  the  undersigned  will  assume  all  risks  of  said 
employment,  and  releases  said  company  therefrom,  as  hereinafter 
set  forth;  Now,  therefore,  in  consideration  of  such  employment,  to 
be  given  by  said  company,  and  the  compensation  to  be  paid  therefor, 
and  in  consideration  of  one  dollar,  lawful  money  of  the  United 
States,  paid  by  the  Adams  Express  Company,  to  the  undersigned, 
the  receipt  whereof  is  hereby  acknowledged,  the  undersigned,  for 
himself,  his  heirs,  executors,  administrators,  and  assigns,  hereby 
covenants  and  agrees  that  in  no  case  shall  said  company  be  liable  by 
reason  of  any  act  or  negligence  of  its  agents,  servants,  or  employees, 
or  any  of  them,  or  otherwise,  causing  any  injury  to  his  person  or 
property,  or  causing  his  death,  while  he  shall  remain  in  its  employ; 
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and  he  accepts  said  employment  with  full  knowledge  and  notice  of 
all  the  risks  involved  therein,  which  he  assumes.  And  the  under- 
signed hereby  releases  said  company  from  any  and  all  liability  for 
and  in  respect  of  any  such  damage,  injury,  or  death,  by  reason  of 
negligence  or  otherwise." 

It  bad  been  urged  in  the  briefs  for  appellee  that  a  contract  of 
release  from  the  results  of  negligence  was  void  as  against  public 
policy,  and  the  following  authorities  were  cited  in  support  of  that 
proposition:  Roesner  v.  Hermann,  8  Fed.  Rep.  782;  Railway  Co.  v. 
Spangler,  44  Ohio  St.  471,  8  N.  E.  Rep.  467;  Railway  Co.  i^.  Bishop, 
50  Ga.  465;  Railway  Co.  v.  Peavey,  29  Kan.  169;  Johnson  v.  Rail- 
road Co.,  86  Va.  975,  11  S.  E.  Rep.  829;  Railroad  Co.  v.  Orr,  91 
Ala.  548,  8  Southern  Rep.  360;  Hissong  v.  Railroad  Co.,  91  Ala.  514, 
8  Southern  Rep.  776;  2  Thomp.  Neg.  1035;  i  Cent.  Law  J.  465; 
Arnold  v.  Railroad  Co.,  83  111.  273;  Railroad  Co.  v.  Southworth,  135 
111.  250,  25  N.  E.  Rep.  1093;  Purdy  f  Railroad  Co.,  125  N.  Y.  209, 
a6  N.  E.  Rep.  255;  Maney  v.  Railway  Co.,  49  111.  App.  105;  Rail- 
road Co.  V.  Eifort,  15  Ky.  Law  Rep.  600;  Hunt  v.  Herring  (Com. 
PI.)  21  N.  Y.  Supp.  244.  These  authorities  probably  sustain  the 
proposition  stated  when  applied  to  exemption  against  negligence  in 
the  discharge  of  a  public  or  quasi-public  duty,  such  as  that  owing  by 
a  common  carrier  to  an  ordinary  shipper,  passenger,  or  servant.  In 
a  recent  decision  of  this  court,  however,  thatof  Railway  Co. ».  Keefer, 
(Ind.  Sup.)  44  N.  E.  Rep.  796,  we  recognize  the  well-established 
rale  that  railway  companies,  although  public  or  common  carriers, 
may  contract  as  private  carriers,  such  as  that  of  transporting 
express  matter  for  express  companies,  as  such  matter  is  usually  car- 
ried, and  in  that  capacity  may  properly  require  exemption  from  lia- 
bility for  negligence  as  a  condition  to  the  obligation  to  carry.  See, 
also.  Express  Cases,  117  U.  S.  i,  6  Sup.  Ct.  542,  628;  Hosmer  v. 
Railroad  Co.,  156  Mass.  506,  31  N.  E.  Rep.  652;  Bates  v.  Railroad 
Co.,  147  Mass.  255,  17  N.  E.  Rep.  633;  Railway  Co.  v.  Wallace,  66 
Fed.  Rep.  506;  Coup  v.  Railway  Co.,  56  Mich,  in,  22  N.  W.  Rep. 
215;  Forepaugh  v.  Railway  Co.,  128  Pa.  St.  217,  18  Atl.  Rep.  503; 
Hartford  Fire  Ins.  Co.  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  17  C.  C.  A. 
62,  70  Fed.  Rep.  201 ;  Quimby  v.  Railroad  Co.,  150  Mass.  365,  23 
N.  E.  Rep.  205  (i);  Muldoon  v.  Railway  Co.,  10  Wash.  311,  38  Pac. 
Rep.  995;  Griswold  v.  Railroad  Co.,  53  Conn.  371,  4  Atl.  Rep.  261. 
Contracts  of  exemption  from  such  liability  have  been  upheld  for 
many  years  in  the  courts  of  New  York,  without  regard  to  the  dis- 
tinction between  exemptions  from  those  duties  arising  from  the 
I.  Quimby  v.  Boston  &  Maine  R.  Co.,  150  Mass.  365,  is  reponed  ins  Am.  Neg. 
Cas.  859. 
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obligations  of  common  carriers  and  those  which  the  carriers  are  not 
required  to  perform,  but  may  perform  upon  terms  prescribed  by 
them.  In  that  state,  however,  impressed,  perhaps,  by  the  question 
of  public  policy  which  in  other  States  defeats  contracts  of  exemption 
from  the  consequences  of  neglecting  quasi-public  duties,  it  has  been 
held  that  contracts  of  exemption  must  be  strictly  construed,  and 
with  all  presumptions  indulged  against  an  intention  to  exempt  lia- 
bilities from  negligence.  Some  of  these  cases  are  Kenney  v.  Rail- 
road Co.,  125  N.  Y.  421,  26  N.  E.  Rep.  626;  Brewer  v.  Railroad  Co., 
124  N.  Y.  59,  26  N.  E.  Rep.  324;  Mynard  v.  Railroad  Co.,  71  N. 
Y.  180.  In  the  early  case  of  Wells  v.  Navigation  Co.,  a  N.  Y.  204, 
it  was  held  that  the  right  to  contract  for  a  restricted  liability  existed 
with  reference  to  private  carriers. 

We  have  held  the  contracts  before  us  not  against  public  policy, 
and  we  must  therefore  subject  them  to  the  same  tests  of  interpreta- 
tion that  other  lawful  contracts  should  receive.  As  between  the 
express  company  and  the  appellant,  their  contract,  saving  the  latter 
from  liability  for  injuries  to  the  former's  servants,  could  not,  in  its 
very  nature,  be  more  than  an  assumption  or  indemnity,  as  there 
could  be  no  waiver  of  a  right  belonging  to  another,  standing  inde- 
pendent of  them.  But  it  yet  remains  to  determine  whether  Romick 
stood  independent  of  the  contract  and  the  parties  thereto.  That 
contract,  whether  an  assumption,  indemnity  or  waiver,  included 
the  demand  sued  upon  in  this  case,  for  it  covered  "a  claim  for 
damage  to  an  employee  of  the  express  company,  alleged  to  have 
occurred  through  the  negligence  of  the  railroad  company,"  taking 
the  very  words  of  the  clause  quoted  from  that  contract.  By  the  pro- 
visions of  that  contract,  the  rights  of  the  express  company  were  fully 
measured.  Its  only  right  to  be  upon  the  tracks  and  right  of  way, 
through  and  by  its  servants,  was  by  the  provisions  of  that  contract. 
Its  license  came  only  from  the  contract,  and  the  appellee  introduced 
the  contract  in  evidence  to  show  the  right  of  his  decedent  to  be  upon 
the  tracks.  The  express  company,  operating  by  servants,  was  pre- 
sent on  the  occasion  in  question,  by  Romick,  its  agent.  His  rights 
were  those  of  the  express  company,  and  could  not  be  greater.  He 
was  there  by  the  license  given  the  express  company,  and  he  could 
not  accept  the  license  and  reject  the  conditions  upon  which  it  was 
granted.  It  is  said,  however,  that  it  does  not  appear  from  allegation 
or  proof  that  he  knew  of  the  conditions  upon  which  the  license  was 
given,  and  we  are  aware thatil  was  decided  in  Brewer  i^.  Railway  Co., 
supra^  that  the  express  agent  must  have  notice  of  the  contract  of 
exemption  to  be  bound  thereby.  But  with  what  reason  can  it  be 
said  that  the  railroad  company  should  have  given   notice   to  the 
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employees  of  the  express  company  of  the  particular  provisions  of 
the  contract  under  which  they  were  admitted  upon,  and  permitted  to 
use,  the  property  of  the  railroad  company?  Since  the  contract  is 
the  basis  of  the  rights  which  he  assumes  and  exercises,  it  should 
rather  be  said  that  he  must  inform  himself  of  its  provisions.  Unlike 
the  theory  of  the  holdings  in  New  York,  our  court  holds  such  con- 
tracts as  standing,  not  upon  the  relationship  of  a  common  carrier, 
but  as  existing  only  in  the  private  agreements  of  the  parties.  There- 
fore, when  Romick  took  employment  with  the  express  company,  he 
was  obliged  to  know  that  his  rights  and  privileges  did  not  depend 
upon  the  law  as  to  common  carriers,  nor  upon  public  or  quasi-public 
duty  of  the  railroad  company,  but  that  they  rested  upon  private  con- 
tract, to  which  he  became  subject  in  the  performance  of  his  duties 
for  the  express  company  in  its  relations  to  the  appellant.  He  did 
not  therefore  occupy  a  position  with  relation  to  the  railroad  company 
independent  of  the  contract  between  said  two  companies,  but  was 
chargeable  with  knowledge  of  the  limitation  upon  the  appellant's 
liability.  If  we  accept  the  construction  of  the  contract  between  the 
companies  that  it  was  an  assumption  or  an  indemnity,  which  supplied 
a  liability  to  the  appellant  for  any  claim  it  might  be  required  to  pay 
on  account  of  an  injury  inflicted,  and  we  then  look  to  the  contract 
between  Romick  and  the  express  company,  we  find  that  he  there 
assumed  all  the  risks  of  the  employment,  released  the  express  com- 
pany from  any  and  all  liability  on  account  of  his  injury  or  death  from 
negligence  or  otherwise,  and  agreed  that  in  no  case  should  the 
express  company  be  liable  for  his  death  or  injury  from  any  act  or 
negligence  of  any  agent,  servant,  or  employee  of  such  company  or 
otherwise.  While  it  is  not  clear  that  the  words  "  agents,  servants, 
or  employees,"  used  in  this  contract,  related  directly  to  the  appel- 
lant, since  it  was  bat  in  a  limited  sense  an  "  agent,  servant,  or 
employee,"  of  the  express  company,  yet  when  we  have  charged  the 
decedent  with  notice  of  the  contract  between  the  two  companies, 
creating  an  obligation  on  the  part  of  the  express  company  to  pay  for 
the  injury  or  death  of  its  employees,  the  last  clause  in  his  contract 
is  more  than  a  general  restatement  of  what  is  particularly  stated 
before.  He  "  released  said  company  from  any  and  all  liability  for 
and  in  respect  of  any  such  damage,  injury,  or  death,  by  reason  of 
negligence  or  otherwise."  The  words  "such  damage,  injury,  or 
death  "  refer  to  the  stated  damage  to  property,  injury  to  person,  or 
to  his  death,  but  they  are  not  confined  to  the  special  negligence  pre- 
viously stated,  but  to  negligence  generally  or  otherwise.  The  word 
"  otherwise  "  includes  such  liability  as  might  arise  from  any  other 
cause  or  in  any  different  manner.     A  contract  assuming  or  releasing 
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the  employer  from  the  ordinary  risks  of  a  service  would  be  a  useless 
ceremony,  for  it  would  but  do  that  which  the  law  does  without  it. 
Giving  the  parties  credit  for  a  purpose  to  create  an  effective  and 
rational  contract,  we  would  naturally  look  for  a  purpose  not  already 
accomplished;  and,  when  we  consider  the  two  contracts  before  us 
in  the  light  of  such  an  object  or  purpose,  we  gather  strength  in  the 
conclusion  that  the  parties  were  contracting  against  unusual  risks 
and  liabilities.  The  word  "  otherwise,"  as  it  is  twice  employed  in 
Romick's  contract,  must  be  deemed  to  include  some  liability  not 
expressly  mentioned,  or  such  as  might  arise  out  of  the  relations  of 
the  parties,  and  within  the  general  scope  of  his  service  and  con- 
nection with  them.  Giving  the  word  such  force,  it  would  reach 
liabilities  beyond  those  expressly  mentioned,  and  beyond  those 
claiois  for  damages,  injuries,  or  death  arising  from  the  ordinary 
hazards  of  the  service,  for  such  claims  present  no  liability.  It  would 
include  "  all  the  risks  involved,"  ordinary  as  well  as  extraordinary; 
and  it  would  include  the  assumption  by  the  express  company  in 
favor  of  the  appellant.  So  that  to  treat  the  contract  with  the  rail- 
road company  as  a  release,  accepted  by  the  decedent,  and  acted 
upon,  or  as  an  assumption  or  indemnity,  the  decedent,  by  his  con- 
tract, took  the  place  of  the  express  company,  assumed  its  liability, 
and  released  it  from  the  same.  Appellee's  decedent  could  not  col- 
lect for  the  death  a  sum  which  the  decedent,  by  the  te*ns  of  his 
contract,  agreed  to  release  and  assume. 

The  judgment  of  the  lower  court  is  reversed,  with  instructions  to 
overrule  the  appellee's  motion  to  strike  out  parts  of  the  answer 

HADLEY  V.  LAKE  ERIE  &  WESTERN  RAILROAD 
COMPANY. 

Appellate  Court,  Indiana,  April,  i8gj. 


RAILROADS  — PERSOK  INJURED  WHILE  TAKING  GOODS  OUT  OF 
CAR.  —  Where  a  special  verdict  stated  that  the  railnay  employees  were 
operating  a  locomotive  and  freight  train  on  the  main  and  side  tracks  within 
(he  limits  of  the  town;  that  in  backing  said  train  on  the  side  track,  it  was 
cut  in  two  at  the  street  crossings  over  and  across  which  it  extended;  (hal 
when  the  employees  coupled  up  said  train  by  backing  up  to  and  against 
that  part  of  it  which  was  attached  to  the  car  where  the  plaintiff  was  and 
had  been  unloading  his  freight  they  gave  no  signals  by  blowing  the  whistle 
or  sounding  the  bell  or  any  warning  whatever,  the  facts  warranted  the 
court  to  say  as  matter  of  law  that  the  railway  company  ims  guilty  of  action- 
able negligence. 
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SAME  — CONTRIBUTORY  NEGLIGENCE.  —  Where  the  special  verdict 
staled  that  the  plaintiff  was  injured  while  unloading  goods  from  a  freight 
car  that  was  on  a  side  tiack  and  formed  part  of  a  train  separated  from  it  at 
a  street  crossing  by  the  cars  being  backed  against  it;  that  the  plaintiff  was 
familiar  with  the  tracks  at  the  place  and  knew  that  the  engine  might  back 
up  at  any  time,  and  nothing  was  there  to  obstruct  the  view  of  the  engine 
and  piainiifT  did  not  look  up  or  down  the  tracks,  the  facts  warranted  the 
court  to  say,  as  matter  of  law,  that  Ibe  plaintiff  was  guilty  of  contributory 
negligence.  —  though  the  station  agent  directed  the  plaintiff  to  the  car  and 
told  him  that  he  had  time  to  get  his  goods  out  of  the  car  and  that  the  plain- 
tiff relied  upon  the  agent's  instructions. 

Appeal  from  judgement,  Circuit  Court,  Tipton  County,  in  favor  of 
defendant. 

John  F.  Neal,  and  Waugh,  Kemp  &  Waugh,  for  appellant. 

W.  E.  Hackedorn,  John  B.  Cockrum  and  Shirts  &  Kilboorne, 
for  appellee. 

The  acts  of  negligence  relied  upon  are  fully  stated  in  the  com- 
plaint, and  are,  in  substance,  as  follows:  The  appellant  had  pur- 
chased at  Indianapolis,  Ind.,  a  stock  of  groceries  for  a  retail  store 
he  was  about  to  open,  and  had  said  stock  shipped  to  him  over 
appellant's  railway  to  Cicero,  Ind.;  that  the  day  of  their  arrival 
there  he  paid  to  appellee's  local  agent  the  freight  charges  for  ship- 
ping, and  the  car  containing  his  said  goods  was  side-tracked  on  the 
principal  switch  at  said  station,  which  was  the  usual  place  for 
unloading  freight;  that  after  payment  of  the  freight  bill  he  took 
with  him  a  team  of  horses,  attached  to  a  wagon,  and  a  servant,  to 
assist  him  in  unloading  said  groceries,  and  that  he  was  directed  by 
defendant's  local  agent  to  drive  to  said  car  and  unload  his  said 
goods;  that  said  agent  informed  him  he  would  have  ample  time  to 
do  so  before  anycar  or  train  would  move  upon  said  side  track;  that, 
following  said  directions  and  relying  upon  said  statements,  he  imme- 
diately drove  to  said  car;  that  said  agent  knew  of  said  fact;  that  he 
drove  his  said  wagon  up  close  to  the  door  of  said  car,  as  it  was 
necessary  for  him  to  do,  so  he  could  transfer  said  merchandise 
therefrom  to  said  wagon;  that  it  was  necessary  for  him  to  get  said 
wagon  very  close  to  the  door  of  said  car,  for  the  reason  that  many 
of  the  articles  were  very  heavy,  including  a  barrel  of  sugar,  a  barrel 
of  oil,  and  other  heavy  articles,  and  that  said  agent,  at  the  time  of 
giving  said  directions,  had  knowledge  of  the  character  and  weight 
of  the  same ;  that  appellant  and  his  said  servant  commenced  at  once 
to  remove  said  merchandise  from  said  car  to  said  wagon,  and  worked 
diligently,  and  after  completing  the  same,  and  before  he  had  time 
to  drive  away  from  said  car,  and  with  the  knowledge  of  the  con- 
ductor and  of  said  agent,  the  appellee,  by  its  employees  in  charge 
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of  a  locomotive  train  of  freight  cars,  carelessly  and  negligently  ran 
the  same  upon  said  side  track,  and  against  the  car  from  which 
appellant  was  unloading  said  goods,  moving  said  car  rapidly,  and 
before  he  had  time  to  get  away  from  said  car,  and  without  any 
notice  or  warning  whatever,  appellant's  wagon  was  caught  by  a  fiied 
iron  step  or  ladder  attached  to  said  car,  and  said  wagon  turned 
over,  and  appellant,  who  had  just  stepped  from  said  car  to  said 
wagon,  was  thrown  to  the  ground,  with  his  foot  under  a  wheel  of 
said  wagon,  and  said  barrels  and  freight  falling  upon  him,  resulting 
in  great  injury  to  his  person  and  property,  etc.  Appellee  answered 
by  a  genera!  denial.  The  cause  was  submitted  to  a  jury  for  trial, 
and  upon  proper  directions  a  special  verdict  returned.  On  the  day 
of  the  return  of  the  special  verdict  each  party  moved  for  judgment 
in  its  favor,  respectively.  At  the  subsequent  term,  to  wit,  on  the 
i2th  day  of  December,  1895,  being  the  twenty-second  judicial  day 
of  the  November  term,  1895,  of  said  court,  appellant  withdrew  his 
motion  for  a  judgment  in  his  favor,  and  moved  the  court,  in  writ- 
ing, for  a  venire  de  novo.  This  motion  the  court  overruled,  and 
appellant  excepted.  Thereupon  appellant  renewed  his  motion  for  a 
judgment,  which  was  overruled,  and  he  excepted.  Appellee's 
motion  for  judgment  was  sustained  by  the  court,  and  to  this  ruling 
the  appellant  excepted.  On  the  17th  day  of  December,  1895,  being 
the  twenty-sixth  judicial  day  of  the  November  term,  appellant 
asked  leave  and  offered  to  hie  his  motion  for  a  new  trial,  to  which 
appellee  objected.  The  court  sustained  said  objection,  and  the 
appellant  excepted. 

Appellant  has  assigned  error  as  follows:  First,  the  court  erred  in 
overruling  appellant's  motion  for  judgment  in  his  favor  upon  the 
special  verdict;  second,  the  court  erred  in  sustaining  appellee's 
motion  for  judgment  in  its  favor  on  the  special  verdict;  third,  the 
court  erred  in  overruling  appellant's  motion  for  a  venire  de  mnio; 
fourth,  the  court  erred  in  refusing  appellant  leave  to  file  his  motion 
for  a  new  trial;  fifth,  the  court  erred  in  sustaining  appellee's  objec- 
tion to  appellant's  filing  and  offering  to  file  his  motion  for  a  new 
trial. 

The  special  verdict  need  not  be  set  out  in  full  in  this  opinion,  for 
it  is  sufficient  for  us  to  state  the  pivotal  and  material  facts  as  found 
by  the  jury,  which  are  as  follows:  That  appellee  owned  and  oper- 
ated a  line  of  railroad  running  from  Indianapolis  northward,  and 
through  Cicero,  Ind.,  at  which  place  it  maintained  a  depot  and  a 
station  agent,  and  where  it  received  and  discharged  both  passen- 
gers and  freight.  That  appellant  was  about  to  engage  in  the  mer- 
cantile business  at  Denning,  Ind.,  and  had  purchased  a  bill  of  goods 
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at  Indianapolis,  and  had  them  shipped  over  appellee's  road  to 
Cicero.  That  said  goods  arrived  at  said  station  on  the  morning  of 
March  31,  1894,  and  were  placed  upon  a  side  track  lying  parallel 
with,  and  on  the  east  side  of,  the  main  track,  the  station  being  on 
the  west  of  said  main  track.  That  the  side  track  extended  six  or 
seven  blocks  or  squares,  and  connected  with  the  main  track  at  either 
end.  While  there  was  no  platform  along  the  side  track,  it  was  used 
for  loading  and  unloading  freight,  and  for  side-tracking  trains.  At 
the  time  appellant's  goods  reached  said  station,  and  for  a  long  time 
prior  thereto,  said  town  of  Cicero  was  and  had  been  a  passing  place 
for  both  passenger  and  freight  trains.  That  the  appellant,  for  at 
least  ten  years  prior  to  the  time  of  the  injury,  had  been  familiar  with 
the  location  and  construction  of  said  station  and  tracks.  That  said 
town  of  Cicero  and  said  side  track  were  the  passing  point  for  two 
or  more  trains  at  or  near  the  time  the  accident  complained  of 
occurred,  and  that  appellant  knew  that  fact  at  the  time  he  went  to 
unload  his  said  stock  of  goods.  That  in  the  afternoon  of  March  31, 
1894,  a  south-bound  freight  train  went  in  upon  said  side  track  from 
the  south  end,  and  backed  up  against  the  car  containing  appellant's 
freight,  and  was  then  cut  in  two  at  the  various  street  crossings  over 
which  it  extended,  and  the  engine  drawing  said  freight  train  was 
engaged  in  switching  on  the  main  track  and  side  tracks  at  the  time 
appellant  went  to  unload  his  freight.  At  the  same  time  a  passenger 
train  came  from  the  north,  which  was  also  run  in  on  said  siding  to 
permit  a  passenger  train  from  the  south  to  pass.  That  appellant 
knew  that  it  was  uncertain  when  the  freight  train  that  had  backed 
up  against  the  car  containing  his  freight  would  couple  up.  That, 
when  appellant  went  to  said  car  containing  his  freight,  he  did  not 
look  up  and  down  the  track  to  ascertain  where  said  freight  engine 
and  train  were,  and  after  he  reached  said  car  he  did  not  pay  any 
attention  to  the  movements  of  said  freight  train.  That,  upon  arriv- 
ing at  said  car,  appellant  entered  the  same,  while  his  servant  and 
assistant  remained  in  the  wagon,  and  appellant  passed  said  freight 
out  to  said  servant,  who  placed  it  in  the  wagon,  and  during  the  time 
of  unloading  said  freight  neither  the  appellant  nor  his  servant  made 
any  effort  to  ascertain  the  movements  of  said  freight  train.  At  or 
about  the  time  of  the  accident  complained  of,  one  freight  and  one 
passenger  train  were  on  said  side  track.  That  at  the  time  of  the 
accident  none  of  the  trainmen  knew  that  appellant  was  unloading 
his  freight.  We  quote  in  full  the  following  question  and  answer: 
"  Did  plaintiff  drive  to  said  freight  station,  and  pay  the  freight  on 
the  goods  mentioned,  *  •  *  about  five  or  ten  minutes  prior  to 
the  accident;  and  did  he  then  know  that  said  freight  train  was  upon 
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said  side  track,  and  that  said  engine  was  switching  in  the  neighbor- 
hood? Answer.  Yes;  but  it  might  have  been  a  few  minutes  longer." 
That  prior  to  said  accident  appellant  did  not  know  that  said  freight 
engine  was  coming  back  to  said  train  upon  said  side  track.  Wealso 
quote  the  following  question  and  answer  in  full:  "When  plaintiff 
first  started  from  the  freight  station  to  the  car  containing  his  goods, 
did  the  defendant,  or  any  of  the  agents,  direct  him  so  to  do  ? 
Answer.  The  evidence  shows  that  the  plaintiff  received  information, 
when  said  plaintiff  paid  the  freight,  that  said  plaintiff's  goods  were 
in  a  car  on  the  defendant's  side  track,  and,  when  said  plaintiff  got 
around  on  Jackson  street  that  the  freight  agent  directed  the  said 
plaintiff  to  the  car  in  which  said  plaintiff's  goods  were."  Also  the 
following:  "  On  said  occasion,  was  there  a  freight  train  on  said 
side  track,  coupled  to  said  car  in  which  was  plaintiff's  freight, 
extending  southwesterly  along  said  side  track,  but  cut  in  two  at  the 
street  crossings,  and  the  engine  belonging  thereto  was  engaged  in 
switching  in  and  around  said  town?  Answer,  Yes."  That  appel- 
lant's wagon  was  in  such  close  contact  with  the  car  that  any  ordi- 
nary movement  of  the  train  in  coupling  up  was  liable  to  upset  it. 
Appellant  propounded  to  the  jury  the  following  questions:  "  Did 
said  agent  direct  the  plaintiff  to  drive  around  to  said  car,  and  unload 
said  articles  and  groceries  therefrom  into  his  wagon?  Answer. 
Yes."  "  Did  said  agent  further  state  to  the  plaintiff  at  the  time  that 
he  would  have  ample  or  plenty  of  time  to  get  the  same  before  any 
train  or  cars  would  move  upon  said  side  track?  Answer.  We,  the 
jury,  find  from  the  evidence  that  the  agent  told  plaintiff  that  he  had 
time  to  get  his  goods  out  of  the  car."  That  appellant  relied  upon 
said  instructions,  and  immediately  drove  to  said  car  for  the  purpose 
of  unloading  his  said  freight.  That  some  of  the  articles  of  merchan- 
dise were  heavy,  and  it  was  necessary  for  appellant  to  drive  his 
wagon  close  to  the  car,  so  that  he  could  transfer  said  merchandise 
into  said  wagon.  That  appellant  and  his  servant  began  at  once  to 
unload  said  groceries,  and  worked  as  diligently  and  rapidly  as  pos- 
sible. That  said  goods  and  merchandise  were  shipped  in  a  box  car, 
tightly  inclosed  at  the  ends  and  sides  and  top  and  bottom,  with  only 
an  open  door  at  the  east  side  of  said  car.  We  also  quote  the  follow- 
ing question  and  answer  propounded  to  the  jury  by  appellant:  "  Did 
not  the  defendant,  by  its  employees  in  charge  of  a  locomotive  and 
train  of  freight  cars,  about  the  time  the  plaintiff  completed  the 
transfer  of  said  merchandise  and  groceries  from  said  car  to  his 
wagon,  and  before  he  had  time  to  drive  away  from  said  car,  carelessly 
and  negligently  run  the  said  engine  and  train  of  freight  cars  from 
the  south  upon  said  side  track,  and  against  said  car  from  which  the 
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plaintiff  was  unloadingsaid  goods  and  merchandise?  Answer.  No." 
That  the  effect  of  running  said  engine  and  freight  train  against  said 
car  was  to  move  it  rapidly  forward  and  north  on  said  side  track. 
That  there  was  a  fixed  iron  step  or  ladder  on  the  side  of  said  car, 
nent  to  said  wagon,  and  that  said  iron  step  or  ladder,  or  some  part 
of  said  car,  struck  plaintiff's  wagon,  overturning  it,  and  threw  the 
plaintiff,  who  had  just  stepped  from  said  car  into  said  wagon,  to  the 
ground,  and  caused  said  freight  and  barrels  to  fall  upon  him, 
whereby  he  was  severely  injured.  That  there  were  no  buildings  or 
obstructions  near  the  east  side  of  said  switch  to  obscure  the  view 
along  the  east  side  of  said  switch  from  the  car  where  the  plaintiff 
was  unloading  his  goods.  That  the  appellee's  said  agent,  con 
ductor,  or  other  person  or  servant  in  charge  of  said  freight  train, 
had  no  knowledge  at  the  time  of  moving  and  running  said  freight 
train  on  said  switch  that  appellant  was  in  said  car.  That  the 
defendant's  local  agent,  the  conductor,  nor  any  other  person  or 
servant  in  charge  of  said  freight  train,  gave  appellant  any  warning 
of  its  approach,  and  that  the  bell  was  not  rung  nor  the  whistle 
sounded. 

The  general  and  material  facts,  as  found  by  the  jury,  are  undis-. 
puted ;  and  hence  it  becomes  a  question  of  law  for  the  court  to  say 
whether  there  was  negligence  on  the  part  of  the  appellee,  or  con- 
tributory negligence  on  the  part  of  the  appellant. 

We  again  quote  questions  31,  58  and  59,  and  the  answers  thereto: 
"No.  31.  Did  not  the  defendant,  by  its  employees  in  charge  of  a 
locomotive  and  freight  cars,  about  the  time  plaintiff  had  completed 
the  transfer  of  said  merchandise  and  groceries  from  said  car  to  his 
wagon,  and  before  he  had  time  to  drive  away  from  said  car,  care- 
lessly and  negligently  run  the  said  engine  and  train  of  freight  cars 
from  the  south  upon  said  side  track,  and  against  the  said  car  from 
which  the  plaintiff  was  unloading  his  said  merchandise?  Answer. 
No."  "  No.  58.  Were  the  injuries  sustained  by  the  plaintiff 
received  without  any  fault  or  negligence  on  his  part  contributing 
thereto?  Answer.  Yes,"  "  No.  59.  Were  not  the  plaintiff's  said 
injuries  caused  by  the  negligence  and  carelessness  of  the  defend- 
ant ?  Answer.  Yes."  These  three  several  questions  ask  the  jury  to 
draw  a  legal  inference,  and  determine  a  question  of  law,  and  not  of 
fact.  That  is  not  the  province  of  the  jury,  either  in  a  special  or  a 
general  verdict.  There  is  a  class  of  cases  where  it  has  been  held 
that  the  question  of  negligence  must  be  left  to  the  jury,  but  this  is 
not  one  of  them.  Thus,  in  the  case  of  Railway  Co.  v.  Grames,  136 
Ind.  39,  34  N.  E.  Rep.  714,  it  was  held  that  where  there  is  room  for 
a  difference  of  opinion  between  reasonable  men  as  to  the  existence 
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of  facts  from  which  negligence,  if  found,  must  be  inferred,  or  where 
there  is  room  for  difference  of  opinion  as  to  inferences  which  might 
be  fairly  drawn  from  conceded  facts,  the  question  of  negligence 
must  be  left  to  the  jury.  But  the  question  of  negligence  or  con- 
tributory negligence  is  not  proper  to  submit  to  the  jury  where  only 
one  inference  may  be  drawn  from  all  the  facts  found.  Telegraph 
Co.  V.  McDaniel,  103  Ind.  294,  2  N.  E,  Rep,  709;  Board  v.  Chipps, 
131  Ind.  56,  29  N.  E.  Rep.  1066;  Railroad  Co.  v.  Eves,  i  Ind.  App. 
224,  27  N.  E.  Rep.  580;  Levey  v.  Bigelow,  6  Ind.  App.  677,  34 
N.  E.  Rep.  128;  Conner  v.  Railway  Co.,  105  Ind.  62,  4  N.  E.  Rep. 
441;  City  of  Franklin  v.  Harter,  127  Ind.  446,  26  N.  E.  Rep.  S82; 
Stoner  v.  Pennsylvania  Co.,  130  Ind.  170,  28  N.  E.  Rep.  616,  and 
29  N.  E.  Rep.  775;  Howe  v.  Ohmart,  7  Ind.  App.  32,  33  N.  E.  Rep. 
466;  Railroad  Co,  v.  Cox,  8  Ind.  App.  29,  35  N.  E.  Rep.  183.  As 
in  the  Grames  Case,  mpra,  so  it  was  held  in  Board  v.  Bonebrake 
(Ind.  Supp.),  45  N.  E.  Rep.  470,  that  where  two  or  more  inferences 
may  be  reasonably  drawn  (that  is,  where,  upon  the  facts,  one  impar- 
tial, sensible  man  may  reasonably  draw  one  inference,  while  another 
impartial  and  equally  sensible  man  may  reasonably  draw  the  opposite 
inference),  then  it  is  proper  for  the  jury  to  determine  the  question  of 
negligence  or  contributory  negligence.  So,  also,  S.-nith  v.  Railway 
Co,,  141  Ind.  92,  40  N.  E.  Rep.  170.  The  general  rule  prevails  in  this 
State  that  the  conclusion  of  negligence  or  contributory  negligence  is 
not  for  the  jury,  where  a  special  verdict  is  returned.  Railroad  Co.  v. 
Spencer,  98  Ind.  186;  Railway  Co.  v.  Bush,  101  Ind.  582;  Conner  v. 
Railway  Co.,  105  Ind.  62,  4N.  E.  Rep.  441  (i);  Railway  Co.  v.  Burger, 
124  Ind.  275,  24  N.  E.  Rep.  981 ;  Railway  Co.  v.  Lynch  (Ind.  Sup.) 
44  N.  E.  Rep.  997;  Board  v.  Bonebrake,  supra.  See  also.  Railway 
Co.  V.  Miller,  141  Ind.  533,  37  N.  E.  Rep.  343;  Jones  f.  Casler,  139 
Ind.  382,  38  N.  E.  Rep.  812;  Insurance  Co.  v.  Stout,  135  Ind,  444, 
33  N.  E.  Rep,  628;  Railway  Co.  v.  Treadway,  143  Ind.  689,  40 
N.  E.  Rep.  807,  and  41  N.  E.  Rep.  794. 

Interrogatories  31,  58  and  59  were  improper  and  unauthorized,  in 
view  of  the  material,  ultimate  and  indisputable  facts  found,  and 
must,  therefore,  be  disregarded.  The  special  verdict,  therefore, 
stripped  of  these  questions,  presents  to  the  court  a  plain  duty  to 
perform,  in  declaring  the  law  applicable  to  the  facts  found. 

The  two  and  really  important  questions  presented  by  the  special 
verdict  for  our  consideration  are:  i.  Does  the  verdict  state  facts 
from  which  the  court  may  say,  as  a  conclusion  of  law,  that  the 
appellee    was   guilty   of   negligence  as  charged;    and   2,  does  the 

I.  Conner  v.  Citizens'  Street  R'y  Co.,  105  Ind.  63,  ta  reported  in  3  Am.  Neg, 
Cas.  iSi. 
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verdict  state  facts  from  which  the  court  can  say,  as  a  conclusion  of 
law,  that  appellant  was  without  fault  or  negligence?  These  we  will 
consider  in  their  order.  We  find  no  difficulty  in  determining  the 
first  proposition.  Before  appellant  would  have  any  right  of  recov- 
ery, it  was  incumbent  upon  him  to  prove  that  appellee  was  guilty  of 
actionable  negligence  in  the  manner  and  form  as  charged  in  the 
complaint,  and  that  such  negligence  was  the  proximate  cause  of  the 
injury  he  sustained.  This,  we  think,  he  has  clearly  established. 
The  jury  found,  as  ultimate  facts,  that  appellee's  employees  were 
operating  a  locomotive  and  freight  train  on  the  main  and  side  tracks 
at  and  in  the  town  of  Cicero;  that,  in  backing  said  train  from  the 
south  on  the  side  track,  it  was  cut  in  two  at  the  street  crossings  over 
and  across  which  it  extended;  that  at  the  south  end  of  the  switch 
the  employees  were  engaged  in  switching  backward  and  forward ;  and 
that,  finally,  when  they  coupled  up  said  train,  by  backing  up  to  and 
against  that  part  of  it  which  was  attached  to  the  car  where  appellant 
was  and  had  been  unloading  his  freight,  they  gave  no  signals  by 
blowing  the  whistle  or  sounding  the  bell,  or  any  warning  whatever. 
The  verdict  is  silent  as  to  whether  there  was  any  employee  on  the 
rear  of  the  backing  train  to  give  signals  or  warning,  and  we  may 
therefore  conclude  there  was  not.  From  these  facts  the  court  can 
say,  as  a  matter  of  law,  that  the  appellee  was  guilty  of  actionable 
negligence.  The  court  takes  judicial  notice  of  the  incorporation  of 
towns  and  cities  in  this  State,  and  their  location,  and  hence  we  know 
that  Cicero  is  an  incorporated  town,  and  located  in  Hamilton 
county.  It  was  the  duty  of  the  appellee  to  give  timely  and  reason- 
able warning  as  it  neared  the  street  crossing.  To  run  or  back  a 
train  of  cars  across  the  street  of  a  town  or  city  without  sounding 
the  whistle  or  ringing  the  bell,  and  without  giving  any  notice  or 
warning  of  its  approach,  is  sufficient  to  establish  negligence  on  the 
part  of  those  operating  the  train.  Railway  Co.  v.  Boyts{Ind,  App.), 
45  N.  E.  Rep.  8ii;  Railway  Co.  v.  Burton,  139  Ind.  357,  37  N.  E. 
Rep.  150,  and  38  N.  E.  Rep,  594;  Railway  Co,  v.  Rush,  ^^^  Ind. 
S4S,  26  N.  E.  Rep.  1010;  Railroad  Co,  v.  Butler,  103  Ind,  31,  z  N, 
E.  Rep.  138;  Railway  Co.  v.  Schmidt,  126  Ind.  290,  25  N,  E.  Rep, 
149,  and  46  N.  E.  Rep,  45,  This  disposes  of  the  first  proposition, 
that  the  appellee  was  negligent  as  charged. 

Second,  Does  the  verdict  slate  facts  sufficient  from  which  the 
court  can  say,  as  a  conclusion  of  law,  that  the  appellant  was  without 
fault  or  negligence?  The  facts,  which  must  be  of  controlling  influ- 
ence upon  this  branch  of  the  case,  as  found  in  the  special  verdict, 
are  in  substance  as  follows:  That  appellant  was,  and  had  been  for 
ten  years,  familiar  with  the  station  and  main  apd  side  tracks  of  the 
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appellee  at  Cicero;  that  the  car  containing  appellant's  goods  arrived 
at  Cicero  in  the  forenoon  of  the  day  of  the  accident;  that  in  the 
afternoon  he  drove  to  Cicero  with  a  team  and  wagon,  and  a  servant 
to  assist  him,  paid  the  local  agent  the  freight,  and  was  told  by  the 
agent  where  his  car  was;  that,  at  the  time  he  drove  to  unload  his 
goods,  there  was  a  "  live  "  freight  train  on  the  side  track,  cut  in 
two  at  the  street  crossings;  that  the  locomotive  engine  drawing  the 
freight  train  was  towards  the  south  end  of  the  switch  (appellant's 
car  being  towards  the  north  end),  engaged  in  switching  on  the  main 
and  side  tracks;  that  the  rear  end  of  the  freight  train  was  coupled 
to  the  car  containing  appellee's  goods,  that  it  was  about  time,  also, 
for  two  passenger  trains  to  meet  and  pass  there;  that  the  time  when 
said  freight  train  would  back  and  couple  up  was  uncertain;  that 
there  was  no  obstruction  between  the  car  containing  appellant's 
goods  and  the  south  end  of  the  switch  to  cut  off  the  view  of  the 
movement  of  the  engine  and  train,  — all  of  which  facts  were  known 
to  appellant.  With  a  knowledge  of  all  these  facts,  appellant  drove 
to  his  said  car,  passing  over  a  street  crossing  between  the  cars  of  a 
live  train  after  it  had  been  cut  in  two,  drove  his  wagon  so  close  to 
the  car  that  a  slight  movement  of  the  car  would  turn  it  over,  got  in 
the  car,  and  passed  the  goods  out  to  his  servant,  who  placed  them 
in  the  wagon ;  and  neither  he  nor  the  servant,  during  the  entire  time 
of  unloading,  looked  up  and  down  the  track  to  ascertain  where  said 
freight  engine  was.  That  the  plaintiff  did  not  pay  any  attention  to 
the  movement  of  said  freight  train  after  he  reached  the  car,  and 
that  neither  plaintiR  nor  his  servant  made  any  effort  to  ascertain  the 
movement  of  said  freight  train  after  they  reached  the  car  containing 
said  freight.  Upon  these  facts  found  by  the  jury,  the  question 
of  contributory  negligence  on  the  part  of  the  appellant  is,  in  our 
judgment,  removed  beyond  the  domain  of  doubt,  speculation,'  or 
conjecture. 

A  person  cannot  voluntarily  encounter  imminent  or  known  dan- 
ger and  peril,  and  then,  in  case  of  injury  resulting  in  part  from  his 
carelessness  or  negligence,  recover  damages  therefor  from  the  party 
causing  the  injury,  unless  such  injury  is  inflicted  by  reason  of  wilful 
negligence.  No  principle  of  the  intricate  law  of  negligence  is  bet- 
ter settled  than  that  persons  must  exercise  their  faculties  and  senses 
in  such  a  way  as  to  avoid  danger,  if  they  can  reasonably  do  so,  and 
the  failure  to  do  this  will,  if  it  contribute  proximately  to  the  injury 
complained  of,  prevent  a  recovery.  Stone  Co.  v.  O'Brien,  it  Ind. 
App.  217,  40  N.  E.  Rep.  430.  "  It  is  the  tendency  of  modern  deci- 
sions," says  Judge  Elliott,  "  to  hold  that  it  is  the  duty  o£a  traveler 
*     *     *     to  look  and  listen,  and  this  rule  had  been  applied  in  many 
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jurisdictions  to  those  who  cross  the  tracks  of  a  street  railway  at  any 
place  in  a  street."  3'  Elliott,  R.  R.  p.  1648.  Again  it  is  said,  speak- 
ing of  one  in  the  presence  of  possible  danger;  "  He  is  not  relieved 
from  the  duty  to  use  his  senses  vigilantly  to  avoid  danger."  Id.,  p. 
1756.  When  a  person  drives  over  a  railroad  track  crossing  a  high- 
way, and  is  injured,  even  though  the  statutory  signals  or  warnings 
are  not  given  on  approach  of  the  train  to  the  highway  crossing,  he 
cannot  recover,  if  he  drives  over  the  track  without  stopping  to  look 
or  listen.  Miller  v.  Railway  Co.,  144  Ind.  323.  43  N.  E.  Rep.  357; 
Oleson  V.  Railway  Co.,  143  Ind.  405,  4a  N.  E.  Rep.  736;  Railway 
Co.  V.  Duncan,  143  Ind.  524,  4a  N.  E.  Rep.  37;  Railway  Co.  v. 
Grames,  8  Ind.  App.  iii,  34  N.  E.  Rep.  613,  and  37  N.  E.  Rep. 
411;  Shirk  V.  Railroad  Co.,  14  Ind.  App.  iz6,  42  N.  E.  Rep.  65*5; 
Smith  1'.  Railroad  Co.,  141  Ind.  9a,  40  N.  E,  Rep.  270;  Railway 
Co.  V.  Stephens,  13  Ind.  App.  145,  40  N.  E.  Rep.  148. 

Judgment  affirmed. 

Opinion  by  Wilev,  J, 


GERMAN    SAVINGS    BANK   OF    DAVENPORT   V. 
CITIZENS'  NATIONAL  BANK  OF  DAVEN- 
PORT (CITY  NATIONAL   BANK  OF 
CLINTON,  Intervener). 

Supreme  Court,  Iowa,  April,  iSgj. 


BANKS  — CHECK  — FORGED  INDORSEMENT. —  Where  ii  appeared  that 
the  plaintifT  bank  drew  its  check  on  defendant  bank  10  the  order  of  Q., 
who.  it  was  stated  by  M.,  wanted  to  borrow  the  money,  and  the  check  was 
mailed  by  plaintiS  bank  to  M.,  who  fraudulently  indorsed  the  check  and 
obtained  the  money  thereon  from  the  intervener  bank  and  defendant  bank 
paid  the  check  and  charged  it  to  plaintiff's  account,  the  defendant  bank  was 
liable  for  the  amount  with  interest  from  the  time  it  was  paid  and  was  the 
real  party  in  interest;  not  the  intervener  bank  that  asked  for  a  change  of 
venue.  Bank  of  British  North  America  i'.  Merchants'  National  Bank  of 
City  of  New  York,  91  N.  V.  106;  Corn  Exchange  Bank  v.  Nassau  Bank,  qi 
N.  Y.  74- 

NEGLIGENCE.  -The  fact  that  the  plaintiff  did  not  discover  the  forgery  for  a 
year  after  it  was  accomplished  and  the  check  returned  to  plaintiff,  was  not 
sufficient  to  charge  it  with  negligence. 

INDUCEMENT  TO  PAY  CHECK  —  DECLARATION  OF  DRAWER.  — The 
fact  that  the  intervener  bank,  before  paying  the  check,  had  a  telephonic 
niih  the  plairitiff  concerning  the  check  was  not  sufficient  to 
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discharge  the  defendant  where  there  was  a  conflict  of  evidence  as  to  what 
was  said  in  relation  to  the  payment:  the  burden  was  upon  the  defendant  to 
show  that  the  intervener  bank  was  induced  to  pay  the  check  by  some  act  or 
declaration  on  the  part  of  the  plaintiff.  Espy  v.  Bank,  i8  Wall.  604: 
Marine  National  Bank  v.  National  City  Bank,  59  N.  Y.  67;  White  v.  Bank. 
64  N.  V.  316;  Clews  V.  Bank,  89  N.  Y.  418. 

SAME. —  Ordinarily  any  such  inquiry  in  relation  to  such  a  check  could  properly 
be  construed  by  the  plaintiff  as  relating  only  to  the  validity  of  its  signature. 
and  whether  it  had  funds  to  meet  said  check  and  nothing  more,  unless  spe- 
cially and  plainly  asked. 

SAME.  —  It  is  the  duty  of  a  bank  to  whom  a  check  payable  to  order  is  pre- 
sented for  payment  to  ascertain  at  its  peril  the  title  of  the  person  present- 
ing it  and  his  right  to  receive  the  money  thereon. 

COERCING  JURY. —  After  the  jury  had  been  out  a  considerable  length  of 
lime  and  had  returned  and  the  foreman  stated  that  they  could  not  agree  it 
was  not  error  for  the  court  to  say:  "  This  case  is  submitted  to  you  for 
decision  not  disagreement.     I  think  I  will  let  you  give  it  a  further  trial." 

Appeal  from  judgment.  District  Court,  Scott  County,  entered  on 
verdict  of  jtjry  for  plaintiff  for  $8,000. 

Both  the  plaintiff  bank  and  the  defendant,  the  Citizens'  National 
Bank,  are  .situated  in  and  conduct  a  banking  business  in  the  same 
building  in  the  city  of  Davenport,  Iowa.  They  are  independent  of 
one  another  though  many  of  the  stockholders  in  the  one  are  stockhold- 
ers in  the  other.  On  or  about  February  ig,  1893,  John  McLaughlin, 
a  resident  of  Clinton,  Clinton  county,  Iowa,  claiming  to  represent 
his  brother-in-law,  William  Quinlan,  also  of  Clinton  county,  applied 
to  the  plaintiff  bank  for  a  loan  of  $8,000  on  the  farm  qf  said  Quinlan, 
where  the  latter  resided,  about  thirty  miles  northwest  of  Clinton. 
The  plaintiff  bank  gave  him  a  blank  application  for  a  loan,  a  blank 
mortgage  and  note.  Afterwards  McLaughlin  returned  to  the  bank 
the  application  properly  filled  out  and  purporting  tg  be  signed  by 
Quinlan;  the  mortgage  also  purporting  to  be  signed  by  said  Quinlan 
and  wife,  and  duly  acknowledged  by  them  before  a  notary  public, 
and  the  note  also  purporting  to  be  signed  by  Quinlan.  A  mistake 
being  discovered  in  the  mortgage,  the  bank  gave  McLaughlin 
another  blank  with  directions  to  have  it  executed  and  acknowledged 
by  Quinlan  and  his  wife,  and  to  then  have  it  recorded.  When  the 
first  mortgage  was  received  from  McLaughlin  and  the  second  blank 
was  sent  to  him,  the  bank  drew  its  check  for  $8,000,  the  amount  of 
the  loan,  payable  to  William  Quinlan,  and  mailed  it  to  McLaughlin 
at  Clinton,  Iowa,  with  directions  in  a  letter  that  the  check  should 
not  be  used  until  the  new  mortgage  was  executed,  acknowledged 
and  recorded.  The  check  for  the  $8,000  was  dated  February  18, 
1893.  The  new  mortgage  was  dated  February  20,  1S93,  and  pur- 
ported to  have  been  acknowledged  and  recorded  on  that  day.     On 
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February  ai,  1893,  it  was  received  by  plaintiff,  and  on  the  same  (Jay 
McLuughlin  presented  the  check  to  the  intervener  bank.  The  name 
"  William  Quintan  "  was  on  the  back  of  the  check  and  it  was  also 
indorsed  by  McLaughlin,  who  asked  for  the  cash.  Before  cashing 
the  check  the  cashier  of  the  intervener  bank  telephoned  the  plain- 
tiff bank  in  relation  to  the  check.  As  to  what  conversation  took  place 
there  is  a  conflict  in  the  evidence.  After  the  conversation  the 
intervener  bank  cashed  the  check,  indorsed  it  for  collection  and  the 
same  day  sent  it  to  its  correspondent  at  Davenport,  the  defendant, 
the  Citizens'  National  Bank,  which  bank  charged  up  the  amount 
against  the  plaintiff's  account  on  deposit.  The  matter  then  rested 
until  February,  1894,  when  a  notice  was  sent  to  Quinlan  by  the 
plaintiff  bank  that  the  interest  on  his  $8,000  note  and  mortgage 
would  soon  be  due.  Quinlan  denied  all  knowledge  of  the  foregoing 
transaction,  and  it  then  became  known  that  the  note,  mortgage, 
appraisement,  certificate  of  acknowledgment  and  certificate  of 
recording,  as  well  as  the  indorsement  upon  the  check  of  William 
Quinlan's  name,  were  all  forgeries.  McLaughlin  committed  suicide 
in  November,  1893,  a  short  time  before  the  first  payment  of  interest 
became  due.  He  died  insolvent.  Neither  the  plaintiff's  officers 
nor  the  officers  of  the  Citizens'  National  Bank  nor  those  of  the 
intervener  bank  had  ever  seen  Quinlan.  On  May  22,  1894,  the 
plaintiff  brought  suit  against  the  Citizens'  National  Bank  claiming 
that  the  latter  had,  without  authority,  appropriated  to  its  own  use, 
out  of  the  money  plaintiff  had  deposited  with  it,  the  sum  of  $8,000 
on  February  21,  1893,  and  refused  to  pay  the  same  over  to  plaintiff. 
Judgment  was  asked  for  $8,000  with  interest  from  date  of  appropri- 
ation. Thereupon  the  Citizens'  National  Bank  gave  notice  to  the 
City  National  Bank  of  Clinton,  Iowa,  of  said  suit  and  of  the  facts 
claimed  by  plaintiff,  and  that  said  Citizens'  National  Bank  would 
hold  said  City  National  Bank  responsible  for  any  judgment  which 
might  be  obtained  against  it  and  that  it  should  defend  said  suit. 
The  City  National  Bank  then  employed  counsel  to  defend  said  suit 
for  the  Citizens'  National  Bank,  and,  on  September  6,  1894,  filed  an 
answer.  On  April  33,  1895,  the  City  National  Bank  intervened  in 
said  acUon. 

L.  A.  Ellis  and  Davison  &  Lane,  for  appellants. 

Julius  Lischer  and  Bills  &  Hass,  for  appellee. 

It  is  said  that  the  court  erred  in  not  submitting  all  of  the  issues  to 
the  jury;  that  other  issues,  as  to  which  it  is  claimed  there  was  evi- 
dence, were  material;  and  that  the  jury  should  have  been  instructed 
as  to  them.  The  answers  of  the  defendant  and  of  the  intervener 
presented    substantially   the  following  defenses:     i.  That  plaintiff 
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bank  reported  to  defendant  bank  that  it  had  made  a  loan  to  Quin- 
lan,  and  was  therefore  estopped  from  denying  that  the  check  bad 
been  wrongfully  paid;  z,  that  McLaughlin,  in  the  loan  transaction, 
acted  as  plaintiff's  agent;  3,  that  plaintiff  was  negligent  in  not 
informing  intervener  that  it  had  dealt  only  with  McLaughlin;  4, 
that  plaintiff  was  negligent  in  not  informing  intervener  fully  touch- 
ing the  check.  In  each  division  of  the  answer  it  is  alleged  that 
intervener  f)aid  the  check  upon  the  direction  of  thp  plaintiff.  The 
evidence  on  part  of  the  defendant  and  intervener  tended  to  show 
that  plaintiff  said  it  had  made  a  loan  to  Quinlan.  They  then  sup- 
posed that  they  had  made  such  a  loan.  Because  it  appears  there- 
after that  McLaughlin  forged  the  application,  the  mortgage,  the 
acknowledgment,  and  the  recorder's  certificate,  does  not  estop  plain- 
tiff from  now  seeking  to  recover  its  deposit  with  the  defendant. 
The  case  is  not  different  from  what  it  would  be  had  Quinlan  actually 
negotiated  the  loan  for  himself,  and  McLaughlin  had  improperly 
obtained  the  check,  and  forged  Quinlan's  name,  and  drawn  the 
money  thereon,  as  he  in  fact  did. 

It  is  said  that  McLaughlin  was  acting  as  the  agent  of  plaintiff, 
and  it  is  responsible  for  his  act  in  forging  Quinlan's  name  on  the 
check.  If  it  should  be  conceded  that  McLaughlin  was  so  acting  as 
plaintiff's  agent,  he  could  not  bind  his  principal  by  making  a  forged 
indorsement  on  the  check  of  the  payees  named.  See  Welsh  v.  Bank, 
73  N.  Y.  424.  In  the  case  of  Citizens'  Nat.  Bank  of  Davenport  v. 
Importers  &  Traders'  Bank  of  New  York,  119  N.  Y.  195,  23  N.  E. 
Rep.  540,  the  forgery  was  committed  by  the  bookkeeper  of  the 
payees  named  in  the  drafts.  The  payees,  Wadsworth  &  Co.,  bought 
drafts  from  the  plaintiff  bank  to  remit  to  their  creditors  in  payment 
of  amounts  due  the  latter.  They  indorsed  the  drafts,  and  delivered 
them  to  their  bookkeeper,  to  be  mailed  to  the  proper  parties.  He 
erased  the  indorsements,  forged  others,  and  used  the  paper  for  his 
own  purposes.  The  court  said:  "In  the  first  place,  we  must 
regard  the  paper  as  never  having  been  paid  by  defendant  to  the 
order  of  the  plaintiff,  for  the  rule  is  well  and  long  established  that  a 
forged  indorsement  does  not  pass  a  title  to  commercial  paper, 
negotiable  only  by  indorsement;  and  payment  by  the  drawee, 
although  in  good  faith,  of  a  draft  so  affected,  is  no  payment  at  all 
as  to  the  true  owners.  Graves  v.  Bank,  17  N.  Y.  305.  It  was  the 
defendant's  business  to  see  to  it  that  its  depositor's  moneys  were 
expended  according  to  its  directions,  and  every  expenditure  was  at 
the  defendant's  risk  of  the  direction  being  valid,  and  of  the  indorse- 
ment conveying  title  to  the  holder  being  genuine."  The  case  of 
Weisser  v.  Dcnison,  10  N.  Y.  68,  was,  like  the  one  at  bar,  brought 
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a  deposit  claimed  to  have  been  paid  out  on  forged 
checks.  The  forgery  was  committed  by  the  confideatial  clerk  of 
the  depositor.  The  case  was  decided  in  favor  of  the  plaintiff.  This 
last  case  was  followed  and  approved  in  Welsh  v.  Bank,  73  N.  Y.  424. 

Nor  is  the  claim  well  founded  that  the  plaintiff  was  negligent.  In 
the  hght  of  the  authorities,  there  was  no  negligence  on  part  of 
plaintifl.  True,  plaintilT  did  not  discover  the  forgery  for  nearly  a 
year  after  it  had  been  accomplished.  The  check  was  returned  with 
an  apparent  genuine  indorsement  of  Quinlan.  The  fact  that  inter- 
vener had  paid  the  money  thereon,  and  presumably  had  satisfied 
itself  that  the  indorsement  of  Quinlan  was  genuine,  as  it  was  in 
duty  bound  to  do,  was  a  further  reason  why  plaintiff  should  not,  In 
the  absence  of  knowledge  to  the  contrary,  have  concerned  itself  as 
to  the  genuineness  of  the  indorsement  of  Quinlan's  name  thereon. 
Furthermore,  the  plaintiff  owed  no  duty  to  the  defendant,  or  to  the 
intervener,  as  to  the  genuineness  of  the  indorsement  of  Quinlan. 
This  same  contention  was  made  in  Welsh  v.  Bank,  supra,  wherein 
the  court  held  that  a  depositor  owes  no  duty  to  a  bank  which 
requires  him  to  examine  his  pass-book  or  vouchers  with  a  view  to  a 
detection  of  forgeries  of  his  name.  "  Whatever  loss  the  bank  has 
sustained  it  has  suffered  from  its  own  negligence  or  want  of  skill  in 
a  matter  in  which,  in  the  first  instance,  it,  and  it  only,  was  bound 
to  exercise  care  and  diligence.  To  this  loss  no  act  of  Weisser  has 
contributed.  He  was  guilty  of  no  bad  faith.  He  has  violated  no 
duty  which  he  owed  to  the  bank,  and  is  in  no  way  responsible.  He 
bad  a  right,  to  assume  that  the  bank  had  discharged  its  own  duty  to 
itself,  and  was  not  bound  to  conceive  it  possible  that  the  bank  had 
charged  him  with  money  which  bad  not  been  paid  upon  his  order. 
He  was  under  no  contract  to  examine  with  diligence  his  returned 
checks  and  bank  book."  See,  also.  Bank  v.  Rossing  (Iowa),  63 
N.  W.  Rep.  3SI. 

Counsel  for  appellants  cite  many  cases  which  are  claimed  to  sup- 
port the  theory  that  plaintiff  was  guilty  of  such  negligence  as  should 
preclude  it  from  recovery.  Coggill  v.  Bank,  i  N.  Y.  113,  was  a 
case  where  the  drawer  of  a  bill  forged  the  indorsement  of  the 
payee,  and  procured  the  money  on  it  from  a  bank,  and  the  drawee 
accepted  and  paid  the  bill  to  the  bank ;  and  it  was  held  that  he 
could  not,  because  of  the  forgery,  recover  the  money  back  from 
the  bank ;  that  the  bank  acquired  good  title  to  the  paper  from  the 
drawer,  he  having  negotiated  it.  Meacher  v.  Fort,  30  Am.  Dec. 
364,  is  a  like  case.  Such  a  bill  is  treated  as  drawn  in  favor  of  a 
fictitious  person.  Cases  are  cited  where  it  is  held  that  if  the  payee 
or  drawer's  conduct  has  been  such  as  is  calculated  to  mislead  the 
Vol.  II  — «3 
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bank  which  cashed  the  check,  or  has  prevented  it  from  making  the 
usual  scrutiny  against  fraud,  it  would  be  such  negligence  as  should 
prevent  a  recovery.  Rouvant  v.  Bank,  63  Tex.  610;  Bank  v. 
Bangs,  106  Mass.  444;  De  Feriet  ir.  Bank,  33  La.  Ann.  310;  Daniel, 
Neg.  Inst.  sec.  1657.  An  examination  of  these  cases  shows  that 
they  are  not  authority  in  support  of  appellant's  contention  in  this 
case,  under  the  facts  disclosed  in  this  record.  The  evidence  fails 
to  show  that  there  was  any  negligence  on  part  of  the  plaintiff.  The 
court  was  not  bound  to  submit  to  the  jury  matters  which,  if  estab- 
lished, would  constitute  no  legal  defense  to  a  recovery,  or  as  to 
which  there  was  no  evidence.  We  think  there  was  no  error  in  the 
respect  complained  of. 

Further  points  decided  oy  the  court  are  stated  in  the  syllabus. 

Judgment  affirmed. 

Opinion  by  Kinke,  Ch.  J 


LEAVENWORTH  COAL  COMPANY  V.RATCHFORD. 

Court  of  Appeals,  Kansas,  Northern  Department,  E.  D., 
April,  1897. 


BROKEN  ELECTRIC  WIRE  — EVIDENCE  — NEGLIGENCE.  —  Proof  that 
a  live  electric  wire  belonging  to  an  electric-light  plant  is  broken  and  lying 
upon  the  premises  of  the  plaintiff  in  the  ciljr,  in  such  a  condition  as  to 
endanger  the  property  of  said  plaintiff,  and  that  in  attempting  to  lemove 
the  same  injury  resulted  to  the  plaintiff  therefrom,  malcesa/riiria/iinf  case 
of  negligence  against  the  defendant  company,  entitling  the  plaintiff  to 
recover  for  such  damages. 

CONTRIBUTORYNEGLIGENCE.  —  Insucb  case  the  plaintiff  has  a  right  t» 
attempt  to  remove  such  live  wire  froni  his  premises,  using  ordinary  care 
therein  \  and  such  an  attempt  to  remove  a  live  wire  is  not  ipta  f-icto  contribu- 
tory ne^igence. 

DUTY  OF  LIGHTING  COMPANY.  —  It  was  the  duty  of  the  defendant  com- 
pany,  using  the  streets  and  alleys  of  the  city  of  Leavenworth  with  its  poles 
and  overhead  wires  in  lighting  the  city  and  the  bouses  therein,  to  employ  a 
sufficient  number  of  men,  and  to  use  the  best  of  the  devices  known,  for  the 
purpose  of  preventing  injury  to  the  inhabitants  of  the  city  by  the  displace- 
ment or  breaking  of  its  wires,  and  especially  so  immediately  after  a  storm 
likely  to  produce  such  displacement  or  breakage. 

EMISSION  OF  SPARKS  FROM  WIRE.  — The  fact  that  a  live  wire  is  emitting 
sparks  and  a  blaie  of  electric  light,  apparently  jeopardiiing  the  buildings 
of  the  plaintiff,  will  not  of  itself  preclude  the  plaintiff  from  attempting, 
using  ordinary  prudence,  to  remove  such  wire  for  the  purpose  of  relieving 
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bis  property  from  apparent  danger  of  a  conflagration;  and  such  an  attempt 
made  by  the  plaintiff  will  not  be  held,  as  a  mailer  of  law,  to  be  contributory 
negligence. 
PERSONAL  CONTACT  WITH  ELECTRIC  WIRE.  —  The  plaintiff  having  dis- 
covered thai  a  broken  wire  of  Ihe  defendant,  emitting  a  blaze  of  electric  Gre 
apparently  endangering  his  properly,  and  in  attempting  to  remove  the  wire 
from  his  buildings  apparently  jeopardized  thereby,  using  for  that  purpose  a 
baseball  bat,  and  being  injured  by  coining  in  contact  with  the  wire  by  an 
unexpected  movement  of  the  wire  caused  by  its  being  thrown  from  the 
buildings  by  ihe  use  of  such  bat,  such  injury  is  the  proiimaie  result  of  the 
negligence  of  the  defendant  company  in  permitting  its  wire  to  be  broken 
and  displaced  and  lo  fall  upon  the  plaintiff's  buildings. 
(Syllabus  by  the  court.) 

Appeal  by  defendartt  from  judgment  for  plaintiff  in  the  District 
Court,  Leavenworth  County. 

William  C.  Hook,  for  plaintiff  in  error. 

LuciEN  Baker  and  C.  W.  F.  Dassler,  for  defendant  in  error. 

Plaindff  recovered  a  judgment  in  court  below  for  $1,300.  The 
facts  and  the  points  in  issue  are  sufGctently  stated  in  the  syllabus  by 
the  court. 

Judgment  affirmed. 

Opiaion  by  Mahan,  P.  J.     All  c 


HAHN  V.  KORDULA. 

Court  of  Appeals,  Kansas,  Northern  Department,  E.  D., 
April,  iSpy. 


BITTEN  BY  VICIOUS  DOG  — PLEADING.  — A  petition  which  alleges  that 
ihe  defendant  was  the  owner  and  keeper  of  a  vicious  dog  accustomed  to 
Bttftck  and  bite  mankind,  that  the  defendant  knew  the  character  and  pro- 
pensities of  the  dog  and  permiiied  him  to  run  at  large,  and  that  the  dog 
while  so  being  permitted  to  run  at  large  attacked  and  bit  the  plaintiff,  and 
wounded  him,  inflicting  upon  him  serious  injuries,  charges  a  cause  of 
action  against  the  defendant  and  in  favor  oF  the  plaintiff  (i). 

DAMAGES.  —  In  order  to  authorize  ihe  jury  in  such  a  case  lo  award  vindictive 
or  punitive  damages,  it  is  sufficient  to  allege  that  the  defendant  knowingly 
kept  and  harbored  a  viciousd<%,  and  permitted  him  to  run  at  large,  regard- 
less of  the  rights  of  Ihe  citizens  of  a  city  of  the  lirsi  class.  Such  charge 
implies  necessarily  such  gross  negligence  or  wantonness  as  lo  authorlie 
the  court  lo  charge  the  jury  thai  they  might.Award  vindictive  or  punitive 
damages. 
(Syllabus  by  Che  court.) 

I.  For  actions  arising  out  of  injuries  inflicted  by  fogs,  see  i  Am.  Neg.  Cas. 
SS  -963. 
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Appeal  from  judgment  rendered  for  plaintiff  for  $250  and  costs, 
in  the  Court  of  Common  Pleas,  Wyandotte  County. 

Moore  &  Berger,  for  plaintiff  in  error. 

Nathan  Cree,  for  defendant  in  error. 

The  facts  and  points  in  issue  are  sufficiently  stated  in  the  syllabus 
by  the  court. 

Judgment  affirmed. 

Opinion  by  Mahan,  P.  J. 


McGHEE  V.  BELL  (i). 

Court  of  Appeals,  Kentueky,  March,  iSgj. 


DEFECTIVE  APPLIANCE— KNOWLEDGE  OF  EMPLOYEE  — RISK  OF 
EMPLOYMENT. —  Where  an  employee  of  a  railroad  company  was 
injured  by  the  breaking  of  a  defcciive  lever  handle  of  a  hand  car,  which 
nas  known  vo  the  foreman,  and  also  to  the  employee,  the  latter's  knowl- 
edge of  the  defect  is  sufficient  to  set  aside  verdict  given  in  his  favor. 
Reverting  l  Am.  Neg.  Rep.  57. 

Appeal  from  judgment  for  plaintiff  rendered  in  the  Circuit  Court, 
Fayette  County.     The  facts  appear  in  the  opinion. 

W.  S,  Prvor,  and  Thornton  &  Kerr,  for  appellant. 

Geo.  Denny,  Jr.,  and  Nelms,  Yost  &  Power,  for  appellee. 

Lewis,  Ch.  J.  — While  appellee,  employed  by  appellant  as  section 
hand,  was,  in  obedience  to  order  of  the  section  foreman,  operating, 
with  others,  a  hand  car,  the  handle  of  the  lever  broke,  and  he,  in 
consequence  thereof,  fell  backward  upon  the  railroad  track,  and  was 
run  over  by  the  car  and  seriously  injured.  He  alleges  in  his  petition 
and  proves  that  the  defective  condition  of  the  lever  handle  was 
known  to  the  foreman;  for  it  was  made  by  his  direction,  by  one  of 
the  hands,  of  timber  that  was,  in  language  of  the  witness,  "  doted 
and  worm-eaten."  But,  even  if  it  had  not  been  actually  known  to 
him,  it  was  the  duty  of  the  foreman  to  ascertain  and  know  that  the 
handle  was  unfit,  and  the  use  of  it  was  dangerous.  It  is  also  alleged 
in  the  petition  that  he  (appellee)  did  not  know  of  the  decayed  and 
defective  condition  of  the  handle;  and  the  lower  court  distinctly 
instructed  the  jury  that  if,  at  the  time  appellee  was  working  with 
said  lever,  he  knew,  or  by  ordinary  observation  could  have  known, 

1.  The  case  al  bar  ravftses  the  deci-  1897,  report  of  which  appears  in  i  Am. 
sion  rendered  by  the  court  in  January,      Neg.  Rep.  57. 
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it  was  decayed  or  weak,  and,  by  reason  of  such  decay  or  unsound- 
ness, was  likely  to  break  in  using  it,  they  should  find  for  the  defend- 
ant (now  appellant).  Nevertheless,  appellee  himself  testifies  on  the 
trial,  as  a  witness,  that  the  lever  handle  "  was  made  out  of  doted 
wood,  worm-eaten,  and  wasn't  any  good,  and  we  were  all  afraid  of 
it  from  the  start."  And  thus  arises  a  very  serious  question, — 
whether  the  verdict  of  the  jury  ought  not  to  have  been  set  aside  by 
the  lower  court  because  flagrantly  against  the  evidence.  The 
recognized  rule  is  that  the  employer  is  bound  to  furnish  the  servant 
with  proper  and  safe  material  and  implements  with  which  to  do  the 
required  work,  and  if  he  knew,  or  by  the  exercise  of  ordinary  care 
and  vigilance  could  have  known,  them  not  to  be  such,  and  by  reason 
of  negligence  in  that  respect  the  servant  is  injured,  the  latter  is 
entitled  to  recover  damages  therefor.  But  when  the  employee 
knows  all  about  the  material  and  implements  furnished,  and,  being 
fully  aware  of  its  defective  and  unsafe  condition,  voluntarily  uses  it, 
and  thereby  sustains  an  injury,  he  is  without  remedy.  An  obligation 
rests  upon  the  employer  to  know  that  he  has  sufficient  skill  to  know 
and  to  exercise  ordinary  vigilance  to  ascertain  whether  material  or 
implements  furnished  to  the  employee  are  sound  and  safe.  But  the 
employee  is  not  required  to  use  any  vigilance  or  care  in  inquiring 
about  or  testing  the  suitableness  and  safety  of  the  material  and 
implements  furnished,  but  has  the  right,  and  it  is  his  duty,  to  look 
to  and  depend  upon  the  employer  in  that  respect;  and  it  is  only 
when,  being  fully  aware  of  the  defective  and  unsafe  condition  of 
such  materials,  he  voluntarily  uses  them,  that  he  is  without  remedy 
for  an  injury  resulting  to  himself  therefrom.  The  time  appellee  was 
ordered  by  the  foreman  to  go  upon  the  hand  car  and  work  the  lever 
was  after  the  close  of  a  day's  work,  and  the  place  was  about  four 
miles  from  where  they  all  rested  at  night.  Nevertheless  he  was  not 
bound  to  go  upon  the  hand  car  and  use  the  lever,  and  must  be  held 
to  have  voluntarily  done  so  at  his  own  risk,  because  aware  of  the 
defective  condition  of  the  lever,  asJie  himself  testified  on  the  witness 
stand.  In  our  opinion,  the  verdict  of  the  jury  ought  to  have  been 
set  aside,  because  palpably  against  the  evidence,  and  a  new  trial 
granted.  And  the  judgment  is  therefore,  reversed,  and  the  cause 
remanded  for  a  new  trial  consistent  with  this  opinion. 
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CHESAPEAKE   AND,  OHIO   RAILWAY   COMPANY 
V.  SMITH. 

Court  of  Appeals,  Kentucky,  March,  i8gj. 


SPARKS  FROM  ENGINE  —  BUILDINGS  DESTROYED  —  CONTRIBU- 
TORY  NEGLIGENCE  — PLEADING. —  In  an  action  lo  recover  damages 
for  destruction  of  buildings  caused  by  the  emission  of  sparlts  from  an 
engine,  it  was  error  to  strike  out  a  plea  of  the  defense  that  plaintiff's  own 
negligence  contributed  lo  Che  injury  and  Chat  but  for  such  the  injury  would 
not  have  happened,  as  the  same  was  a  sufficient  plea  of  contributory 
negligence. 

DECLARATIONS— EVIDENCE  — RES  GEST.*.- The  declarations  of  de- 
fendant's  agent  that  plaintiff's  claim  would  be  settled  within  a  stated  time, 
made  when  calling  to  inquire  into  plaintiff's  injuries,  were  not  part  of  the 
rrt  getia  and  were  improperly  admitted  in  evidence. 

Appeal  from  judgment  for  plaintiff  in  the  Circuit  Court,  Mason 
County. 

Wadsworth  &  Cochran,  for  appellant. 

Thomas  R.  Phister  and  L.  W.  Robertson,  for  appellee. 

This  case  was  brought  by  appellee  to  recover  damages  for  the 
destruction  of  his  barn  and  contents  by  fire  alleged  to  have  origi- 
nated from  sparks  from  a  locomotive  on  the  appellant's  railroad,  and 
resulted  in  a  judgment  in  favor  of  appellee  for  the  sum  of  $800. 
Appellant  seeks  a  reversal  for  several  alleged  errors  occurring  on 
the  trial. 

First,  appellant  pleaded  as  a  part  of  its  defense  in  the  action  that 
the  appellee.  Smith,  "  on  the  occasion  in  question,  was  guilty  of 
negligence  on  his  part,  and  that  said  negligence  contributed  to  the 
injury  complained  of  by  him,  and  that  but  for  such  negligence  on 
his  part  the  injury  would  not  have  happened."  The  plaintiff  moved 
the  court  to  require  the  defendant  to  set  out  the  facts  in  full,  and 
specially,  on  which  it  relied  to  support  this  plea  of  contributory 
negligence.  Against  the  contention  of  the  appellant,  the  court  sus- 
tained this  motion;  and,  upon  its  refusal  to  amend  as  indicated  this 
defense  was  stricken  from  the  pleadings.  This  question  as  to  whether 
defense  can  be  made  under  a  plea  of  general  denial,  as  in  this  case, 
or  whether  the  facts  must  be  specially  alleged,  is  not  entirely  free 
from  negligence.  In  fact,  it  has  been  ruled  both  ways  in  the  United 
States.  See  5  Ency.  PI.  and  Pr.,  12;  Railroad  Co,  v.  Herndon,  100 
Ala.  451,  14  Southern  Rep,  287;  Insurance  Co.  r.  Moog,  78  Ala, 
301;  Harrison  v.  Railway  Co.,  74  Mo.  364;  Railroad  Co.  v.  Wolfe, 
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So  Ky.  Szo.     In  the  case  at  bar  the  court  erred  in  striking  this  plea 
from  the  amended  answer. 

Another  ground  of  error  complained  of  was  the  admission  by  the 
court  of  a  statement  made  by  appellee  in  his  testimony  before  the 
jury,  that  Patton,  the  claim  agent  of  appellant,  had  said  that  he 
would  settle  the  claim  and  would  pay  It  in  sixty  days,  and  also  in 
permitting  his  son-in-law  to  testify  that  Patton  had  said,  at  the 
time  he  came  to  ascertain  the  causes  of  the  injury  complained  of,  in 
his  conversation  with  appellee:  "'You  will  likely  hear  from  it  in 
thirty  or  sixty  days.'  He  said  that  we  would  be  paid  for  it,  and 
that  we  would  hear  from  it  in  sixty  days."  This  testimony  was 
excepted  to  at  the  time,  and  the  court  allowed  it  to  go  to  the  jury 
over  the  appellant's  objection.  This  is  not  an  action  upon  a  con- 
tract or  agreement  entered  into  by  the  company  through  its  claim 
agent,  Patton,  It  is  a  suit  for  injuries  resulting  from  negligently 
allowing  sparks  to  escape  from  the  locomotive.  And  while  it  is 
very  plausibly  contended  by  appellee  that  this  evidence  was  not 
introduced  to  show  any  admission  of  liability  on  the  part  of  the 
railroad;  that  no  instruction  was  predicated  upon  it,  and  that  the 
jury  were  atone  directed  to  find  upon  the  evidence  that  the  spark 
arrester  was  out  of  order;  and  that  the  testimony  was  competent, 
because  it  was  part  of  a  conversation  which  had  been  called  out  by 
plaintiff,  being  a  part  of  the  res  gesia  of  the  conversation, —  it  is 
settled  that  "  the  admissions  or  declarations  of  an  agent  are  received 
in  evidence  against  a  principal  but  as  parts  of  the  res  geslte;  hence, 
only  such  as  accompany  the  acts  which  are  relied  on  for  recovery 
can  be  proven.  Thus,  it  is  not  true  that  where  an  agency  is  estab- 
lished the  declarations  of  theagentare  admitted  merely  because  they 
are  his  declarations.  They  are  only  evidence  when  they  form  a  part 
of  the  contract  entered  into  by  the  agent  on  behalf  of  a  principal, 
and  in  that  case  they  become  admissible.  The  cases  on  the  subject 
draw  this  distinction  between  the  declarations  of  the  agent  accom- 
panying the  making  of  an  agreement,  and  therefore  forming  a  part 
of  the  agreement,  and  those  made  either  at  a  subsequent  or  antece- 
dent period.  The  basis  of  such  admissions  is  the  legal  identity  of 
principal  and  agent,  and  the  fact  that  his  declarations  are  a  part  of 
the  res gestte."  See  McDermott  v.  Railroad  Co.,  73  Mo.  516;  Moore 
r.  Meacham,  10  N.  Y.  307;  Railroad  Co.  v.  Sayers,  26  Gratt.  328. 
In  this  case  the  agent  knew  nothing  whatever  of  the  burning.  He 
was  simply  seeking  information  on  that  point,  and  the  extent  of 
appellee's  injuries.  Therefore  declarations  on  his  part  relating  to 
the  facts  of  negligence  sued  on  cannot  be  competent,  as  they 
were  certainly  not  a  part  of  the  res  gesta  of  the  negligence  which 
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occasioned  the  loss,  and  it  would  be  very  difficult  for  juries  to  draw 
the  nice  distinctions  suggested  by  the  counsel  as  to  purposes  for  which 
such  evidence  was  admitted.  They  would  be  very  likely  to  regard 
such  declarations  as  an  admission  of  liability  for  negligence  on  the 
part  of  the  appellant,  and  a  promise  to  pay,  and  consequently  highly 
prejudicial  to  the  railroad  company.  We  think  it  was  error  to  have 
admitted  this  testimony,  and  for  the  reasons  named  this  case  is 
reversed  and  remanded  for  proceedings  consistent  herewith. 
Opinion  by  Bxjrnam,  J. 


CLARK'S  ADMINISTRATRIX  V.  LOUISVILLE  AND 
NASHVILLE  RAILROAD  COMPANY  (i). 

Court  of  Appeals,  Kentucky,  March,  tS^. 


ARM  PROTRUDING  FROM  CAR  WINDOW  — CONTRIBUTORY  NEGLI- 
GENCE—PLEADING.  —  In  an  action  to  recaver  damages  for  the  death 
of  a  person  who,  nhile  traveling  on  defendant's  road,  put  his  arm  outside 
a  window  of  the  car  in  which  he  was  riding,  which  came  into  collision  with 
a  post  in  a  tunnel,  the  complaint  alleging  these  facts  showed  contributory 
negligence  and  a  demurrer  to  same  was  properly  sustained. 

Appeal  from  judgment  rendered  for  defendant  in  the  Circuit 
Court,  Fleming  County. 

Hanson  Kennedy  and  G.  A.  Cassidy,  for  appellant. 

G.  C.  LocKHART,  W.  H.  Wadsworth,  and  W.  G.  Dearing,  for 
appellee. 

The  decedent,  S.  D.  Clark,  in  July,  1894,  was  a  passenger  on 
defendant's  passenger  train,  and  while  going  from  Carlisle,  Ky.,  to 
Helena  Station,  Ky.,  in  passing  through  a  tunnel,  his  arm  protruded 
through  a  window  in  the  coach,  struck  an  upright  timber  in  the 
tunnel,  which  had  been  placed  there  by  the  defendant,  and  the  col- 
lision of  the  arm  with  the  timber  inflicted  an  injury  from  which  he 
died  in  a  few  days  thereafter.  It  is  averred  that  the  accident 
occurred  in  the  manner  as  follows:  That  the  intestate  was  sitting 
on  the  left  side  of  the  car,  by  a  window  that  was  hoisted;  that  he 
took  hold  of  the  left  lapel  of  his  coat  with  his  left  hand,  for  the  pur* 
pose  of  raising  same,  so  as  to  enable  him  to  put  his  eyeglasses  in  his 
vest  pocket  on  tlje  left  side  with  his  right  hand;  that  as  he  raised 
the  left  lapel  of  his  coat  with  his  left  hand  for  the  purpose  stated, 

I.  See  alsoShellon's  Adm'rv.  Louis-  delivered  same  day  as  case  at  bar,  case 
ville  &  Nashville   R.  R.   Co.,  opinion      next  reported. 
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he,  without  intending  to  do  so,  protruded  the  elbow  of  his  left  arm 
through  the  open  window,  not  more  than  three  inches  beyond  the 
place  where  the  sash  would  be  when  the  window  is  shut,  and  not 
more  than  one  and  one-half  inches  beyond  the  outer  surface  of  the 
side  of  the  car;  that,  when  his  elbow  was  thus  protruded,  the  upright 
timbers  in  the  tunnel  were  in  such  close  proximity  to  the  side  of  the 
car  that  they  struck  his  arm  near  the  elbow.  It  was  also  averred 
that  the  width  of  the  tunnel  had  been  reduced  in  repairing  it;  that 
at  the  time  this  injury  occurred,  and  for  months  previous  thereto,  the 
tunnel  was  in  a  dangerous  condition,  and  the  upright  timbers  in  the 
side  of  the  tunnel  were  in  such  close  proximity  to  the  iron  rails 
therein  that  when  cars  passed  through  the  natural  and  usual  oscilla- 
tions of  the  cars  were  sufficient  to  cause  them  to  strike  against  the 
timbers;  that  the  sides  of  the  passenger  cars  did  often  strike  against 
the  timbers,  and  that  the  condition  of  the  tunnel  as  described  existed 
when  the  accident  occurred. 

We  cannot  furnish  any  rule  by  which  to  measure  the  distance  a 
passenger  may  protrude  his  arm  before  it  can  be  said  he  is  guilty  of 
negligence.  It  is  the  fact  that  he  does  so,  without  any  qualifying 
circumstances  impelling  him,  not  the  distance  so  protruded,  that 
constitutes  the  negligence.  Clark,  inadvertently,  unthoughtedly, 
and  unnecessarily,  if  not  purposely,  allowed  his  arm  to  protrude  out 
of  the  window,  and  this  was  negligence /(rr  se.  Although  he  did  so 
in  placing  his  eyeglasses  in  his  pocket,  nevertheless  It  was  his  own 
act.  The  necessity  for  adjudging  what  are  "  the  qualifying  circum- 
stances impelling  him  to  do  it  "  (to  which  the  courts  refer)  which 
render  the  acts  of  putting  an  arm  outside  the  window  non-negligent, 
does  not  arise  in  this  case.  It  is  not  alleged  that  the  arm  protruded 
in  consequence  of  the  oscillations  or  swerving  of  the  cars,  or  from 
any  act  of  those  in  charge  of  the  train,  but  it  is  alleged  that  the 
deceased  put  his  arm  outside  of  the  window  of  the  car.  The  facts 
alleged  in  the  petition,  and  which  are  admitted  as  true  on  demurrer, 
show  that,  but  for  the  decedent's  own  negligence  and  want  of 
ordinary  care,  the  accident  would  not  have  happened.  When  there 
is  no  controversy  as  to  the  facts,  or  they  are  admitted,  and  but  one 
inference  can  be  drawn  from  them,  it  is  the  duty  of  the  court  to 
declare  their  effect  in  law. 

Demurrer  to  petition  properly  sustained. 

Judgment  affirmed. 

Opinion  by  Paynter,  J, 
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SHELTON'S    ADMINISTRATOR    v.    LOUISVILLE 
AND  NASHVILLE  RAILROAD  COMPANY  (0. 

Court  of  Appeals,  Kenfu£ky,  March,  iS^, 


HEAD  PROTRUDING  FROM  CAR  WINDOW  —  DEFECTIVE  PLEADING.— 
In  an  action  to  recover  damages  for  death  of  a,  person  who,  being  sick  put  his 
head  through  a  window  of  a  car  of  defendants',  and  on  coming  into  collision 
with  a  post  in  a  tunnel  was  killed,  the  complaint  simptj  stated  the  facts  as 
to  the  injuries  sustained.  Held,  that  the  complaint  was  defective  in  that  it 
failed  to  allege  any  specific  acl  of  negligence  on  part  of  defendant. 

Appeal  by  plaintiff  from  judgment  rendered  for  defendant  in  the 
Circuit  Court,  Fleming  County. 

A.  O.  Stanley,  Pumpkrey  &  Mblieb,  and  G.  A.  Cassidy,  for 
appellant. 

G.  C.  LoCKHART,  W.  H.  Wadsworth,  and  W,  G.  Bearing,  for 
appellee. 

Pavnter,  J.^In  October,  1894,  the  decedent,  Shelton,  while  a 
passenger  on  the  train  of  appellee,  was  killed  in  the  tunnel  in  which 
S.  D.  Clark  lost  his  life,  as  described  in  the  opinion  this  day  delivered 
in  the  case  of  Clark's  Adm'xji.  Railroad  Co.,  39  S.  W.  Rep.  840,  z  Am. 
Neg.  Rep.  360,  ante.  The  petition  in  this  case  contains  substantially 
the  same  allegations  as  those  in  the  Clark  Case,  with  the  exception 
as  hereinafter  stated.  It  is  averred  that:  "  The  intestate,  Joseph 
Shelton,  was  taken  and  became  suddenly  and  violently  ill,  by  which - 
illness  he  suffered  great  pain,  and,  being  sick  at  the  stomach,  and 
being  irresistibly  compelled  to  vomit,  and  frantic  with  pain,  and 
crazed  from  his  suffering,  and  unconscious  of  what  he  was  doing, 
suddenly  and  unconsciously,  in  a  half-fainting  condition,  protruded 
his  head  through  one  of  the  windows  of  said  car,  vomiting  at  the 
time,  when  and  where  he  was  instantly  caught  by  some  upright  tim- 
bers in  said  tunnel,  and  pulled  through  the  window  of  said  car,  and 
mangled  and  bruised  and  instantly  killed."  The  discussion  of  the 
law  of  the  Clark  Case  is  applicable  to  this  case,  and  therefore  it  is 
unnecessary  to  repeat  it  here.  It  does  not  appear  from  the  petition 
whether  or  not  the  window  was  open  when  the  deceased  became 
suddenly  ill,  nor  as  to  who  opened  it.  It  is  not  alleged  that  those 
in  charge  of  the  train  knew  of  the  deceased's  unfortunate  illness,  or 
that  they  could  have  known  it  by  reasonable  care;  nor  is  it  alleged 

I.  See  Clarke's  Adm'x  v.  Louisville  ered  same  day  as  case  at  bar,  prcced- 
&  Nashville  R.  R.  Co.,  opinion  deliv-      ing  case  reported. 
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that  they  knew  of  the  perilous  position  which  he  had  assumed,  or 
that  ihey  could  have  learned  of  it  by  reasonable  attention  to  their 
duties,  or  that  they  could  have  avoided  the  danger  of  his  position, 
A  railroad  company  has  the  right  to  assume  passengers  will  not 
assume  dangerous  positions  in  or  upon  a  passenger  car.  It  is  not 
made  to  appear  that  the  appellee  is  in  any  wise  responsible  for  the 
deceased's  act  in  protruding  his  head  outside  of  the  car,  and  but  for 
which  the  accident  would  not  have  occurred. 
Judgment  is  affirmed. 

BAUMEISTER  ET  AL.  V.  MARKHAM. 

Court  of  Apptali,  Kenlueky,  March,  iSgj. 


FALLING  INTO  OPEKING  IN  STREET— PLEADING  AND  PRACTICE.— 
In  an  action  for  personal  injuries  sustained  through  falling  into  an 
unguarded  opening  in  the  street  it  was  not  aeceasary  to  prove,  in  order  to 
recover  against  one  of  several  defendants,  that  said  defendant  actually 
caused  (he  opening,  where  plaintiff's  petition  distinctly  alleged  that  said 
defendant,  with  the  others,  nrongfulty  permitted  such  opening  to  remain 
unguarded  and  where  said  defendant  had,  in  his  answer,  admitted  his  legal 
duty  to  properly  guard  the  opening. 

JOINT  LIABILITY  OF  CONTRACTORS. -Where  the  original  contractors 
sublet  to  another  the  contract  for  constructing  a  new  building  and  a  person 
was  injured  b;  falling  into  unguarded  hole  in  street  in  front  of  such  build- 
ing, the  original  contractors  were  held  liable  jointly  with  the  sub-contractor. 

Appeal  from  judgment  for  plaintiff  in  the  Circuit  Court,  Jef- 
ferson County 

P.  B.  &  Upton  W.  Moir  and  Isaac  T.  Woodson,  for  appellants, 

0'Nf,al,  Phelps  &  Pryor  and  Humphrey  &  Davie,  for  appellee. 

Pauline  Markham  brought  this  action  against  John  Baumetster  & 
Bro.,  J.  J.  Merriwealher,  and  the  City  of  Louisville,  to  recover  for 
personal  injury,  consisting  of  a  broken  leg  and  bruises  on  other 
parts  of  her  body,  which  resulted  from  a  fall  at  night  into  a  hole  in 
the  sidewalk  of  Seventh  street.  The  action,  when  called  for  trial. 
was,  on  motion  of  plaintiff,  dismissed  as  to  the  City  of  Louisville; 
and  this  is  an  appeal  from  a  judgment  against  the  remaining  defend- 
ants for  $4,000  in  damages. 

At  the  conclusion  of  evidence  in  chief  on  behalf  of  appellee,  Merri- 
weather  asked  for  a  peremptory  instruction  to  the  jury  in  his  favor, 
which  was  refused.  To  authorize  such  instruction,  it  should  appear 
that,  admitting  the  testimony  to  be  true,  and  every  inference  fairly 
deducible  from  it,  the  plaintiff  still  failed  to  support  her  claim.    Shay 
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V.  Road  Co.,  I  Bush,  io8.  But  that  rule  is  qualified  by  another,  that 
an  allegation  in  the  petition  admitted  or  not  sufficiently  denied  in 
the  answer  need  not  be  proved.  The  testimony  in  chief  on  behalf 
of  appellee  shows  that  she  went  to  Louisville  under  a  contract  to  per- 
form as  leading  actress  in  a  theatre,  arriving  at  Seventh  street  rail- 
road depot  on  a  Sunday,  about  eleven  f.  m.  Thence,  accompanied 
by  others,  she  proceeded  along  that  street,  which  was  a  direct  route 
to  the  boarding-house  where  she  started  to  go,  and  while  walking  on 
the  sidewalk,  abreast  with  her  companions,  and  next  to  the  row  of 
houses  between  Main  and  Market  streets,  fell  into  the  hole,  and  was 
injured  as  mentioned.  The  hole  was  part  of  or  an  opening  to  the 
cellar  of  a  brick  house  then  being  torn  down ;  extending  in,  or,  when 
properly  covered,  under,  the  sidewalk  about  four  feet;  and  was 
made  by  timber  or  brick  falling  or  being  thrown  down  upon  and 
breaking  the  door,  shutter  or  boards  used  to  cover  it.  But  it  was, 
at  the  time  plaintiff  received  the  injury,  neither  covered,  fenced,  nor 
in  any  manner  inclosed ;  and,  though  the  night  was  a  dark  one,  there 
was  no  light,  by  lamp  or  otherwise,  to  enable  persons  passing  along 
there  to  see  or  avoid  falling  into  it.  The  testimony  introduced  by 
appellee  fully  established  the  fact  that  she  was  injured  by  negligence 
or  wrongful  act  of  others,  without  fault  on  her  part.  But  she  did 
not  prove,  though  it  was  at  a  subsequent  stage  of  the  trial  shown, 
that  Merriweather  or  his  servants  actually  caused  the  opening  into 
which  she  fell.  Nor  do  we  think  it  was  impossible  for  her  to  do  so 
in  order  to  maintain  the  action  against  him,  for  in  her  petition  she 
distinctly  alleged,  not  only  that  he  and  Baumcister  &  Bro.  wrong- 
fully caused  the  hole  (which  was  large  and  dangerous)  to  be  made, 
but  wrongfully,  and  in  disregard  of  their  duty,  permitted  it  to  remain 
open,  exposed,  and  uniighted;  and,  although  it  is  not  in  his  answer 
expressly  admitted  that  he  caused  it  to  be  made,  he  does  substan- 
tially confess  it  was  his  legal  duty  to  keep  it  sufficiently  covered, 
barricaded  and  lighted  at  night  to  prevent  persons  of  ordinary  dili- 
gence falling  into  it,  and  pleads,  in  avoidance  of  his  alleged  failure 
to  perform  that  duty,  that  he  did  do  so,  and,  if  such  was  not  the 
condition  when  appellee  received  the  injury,  it  was  because  evil-dis- 
posed persons  had,  without  his  knowledge  or  consent,  removed  the 
covering,  barricades,  and  lights  he  had  caused  to  be  put  there.  In 
our  opinion,  facts  sufficient  to  constitute  prima  facte  a  cause  of  action 
against  him  were  either  proved  by  her  or  admitted  in  his  answer, 
and  consequently  the  peremptory  instruction  was  properly  refused. 
It  appears  that  Baumeister  &  Bro.  were  the  original  contractors 
for  the  entire  work  of  tearing  down  the  old  and  constructing  a  new 
building  at  the  place  appellee  was  injured;  but  made  a  sob-contract 
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with  Merriweather.  And  it  is  now  argued  for  them  that  he,  being 
an  independent  contractor,  is  singly,  if  at  all,  and  they  are  not  in 
any  event  liable  in  this  action.  The  recognized  general  rule  is  that, 
in  order  to  render  one  person  answerable  for  another's  neglect  or 
wrongful  act  there  must  exist  between  them  the  relation  of  master 
and  servant,  involving  the  right  of  the  former  to  control  the  conduct 
of  and  discharge  from  his  service  or  employment  the  latter;  and 
accordingly  it  was  held  in  Robinson  v.  Webb,  ii  Bush,  474,  cited  by 
counsel,  "that  when  the  relation  of  independent  contractor  exists 
as  to  the  use  of  real  property,  and  the  party  employed  is  skilled  in 
the  performance  of  the  duty  he  undertakes,  and  the  thing  directed 
to  be  done  is  not  in  itself  a  nuisance,  or  will  not  necessarily  result 
in  a  nuisance,  the  injury  resulting  not  from  the  fact  the  work  is 
done,  but  from  the  negligent  manner  of  doing  it  by  the  contractor 
or  his  servants,  the  owner  cannot  be  made  to  respond  in  damages." 
It  seems  to  be  also  established  that  the  question  as  to  liability  of  the 
original  contractor  for  negligence  or  wrongful  act  of  an  independent 
sub-contractor  should  be  determined  by  the  same  rule.  So  if  it  be 
applied  in  this  case  without  qualification  or  exception,  Baumeister  & 
Bro.  would  probably  be  exempt  from  liability;  for  as  Merriweather 
had  the  right  to  complete  that  portion  of  the  work  specified  in  the 
contract  between  them,  free  of  their  control  or  power  to  discharge 
him,  he  was //-f /an/n  an  independent  contractor.  But  it  was  held 
in  the  same  case  that  the  rule  should  be  so  qualified  that  when  the 
act  must  necessarily  result  in  a  nuisance,  unless  it  be  prevented  by 
proper  precautionary  measures,  the  owner  is  bound  to  the  exercise 
of  such  measures.  And  in  Matheny  v.  Wolffs,  2  Duv.  137,  is  this 
language:  "  If  the  owner  of  real  estate  suffers  a  nuisance  in  or  adja- 
cent to  his  premises  in  prosecution  of  a  business  for  his  benefit,  when 
he  has  the  power  to  abate  the  nuisance,  he  is  liable  for  an  injury 
resulting  therefrom  to  third  persons."  Of  course  the  same  duty  is 
put  upon  and  same  liability  for  non-performance  of  it  is  incurred  by, 
the  principal  contractor  in  temporary  possession  of  real  property  for 
erection  of  a  building  thereon,  and  during  prosecution  of  the  busi- 
ness by  a  sub-contractor.  Besides,  although  the  owner,  or  as  in  this 
case  the  original  contractor,  is  not  generally  answerable  for  negli- 
gence or  wrongful  act  of  an  independent  contractor  or  sub-con- 
tractor, special  circumstances  may  exist  making  him  so.  Thomp. 
Neg.  912.  And  undoubtedly  where  joint  supervision  and  co-opera- 
tion of  the  principal  contractor  of  a  building  on  a  highway  and  of  his 
snb-con  tractor  of  a  portion  of  it  becomes  necessaryand  is  exercised, 
a  joint  obligation  to  the  public  will  exist,  and  joint  liability  be  fixed 
for  personal  injury  to  a  stranger  resulting  from  an  act  done  or  duty 
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omitted  by  the  latter  during  prosecution  of  the  business.  We  think 
such  is  the  case ;  for  although  the  opening  in  the  sidewalk  may  ha%'e 
been  actually  caused  by  Merriweather  or  his  servants,  and  he  was 
for  that  reason  bound  while  doing  his  part  of  the  work  to  use  all 
necessary  means  to  prevent  injury  thereby  to  others,  still  as  the 
remaining  portion  was  under  control,  and  required  the  presence  of 
and  had  necessarily  to  be  done  by  Baumeister  &  Bro.  concurrently 
and  conjointly  with  the  brick  work  devolved  upon  him,  they  were 
not  released  from  their  primary  duty  to  the  public  as  principal  con- 
tractors, but  bound  to  see  to  it  that  the  business  was  so  done  as  not 
to  hurt  other  persons.  The  instruction  asked  specially  in  their 
behalf  was  therefore  properly  refused. 

Judgment  atfirmed. 

Opinion  by  Lewis,  Ch.  J. 


STATE  NATIONAL  BANK  V.  BRYANT  et  al. 

Sufreme  Court,  Lffuisia/ia,  j^anuary,  i8gf. 


WAREHOUSEMAN  — DELIVERY  OF  COTTON  RECEIPT  — A  warehooje- 
man,  who  had  received  cotton  on  deposit  from  a  factor,  issued  hi*  ware- 
house receipt  for  the  same,  deliverable  to  (he  depositor  or  his  order,  only 
on  surrender  of  the  certificate.  The  factor,  who  had  deposited  the  cotton 
in  his  own  name  in  the  warehouse,  pledged  the  warehouse  receipt  to  one  ol 
his  own  creditors.  Certain  parties  claimed  a  portion  of  the  property  in  the 
bands  of  the  depositary,  aile^ng  that  the  factor  was  without  authority  to 
pledge  the  cotton.  The  warehouseman  called  on  the  person  who  had  made 
the  deposit  and  the  holders  of  the  warehouse  receipt,  that  they  might  oppose 
the  restitution,  and  judgment  was  rendered  contradictorily  between  those 
parties,  ordering  the  depositary  to  surrender  the  cotton  to  the  claimants. 
Held,  that  the  delivery  by  the  warehouseman  to  the  claimants  under  the 
judgment  protected  him  against  any  liability  to  the  pledgee  of  the  ware- 
bouse  receipt.     Rev,  Civ.  Code,  art.  2934. 

RIGHTS  OF  PLEDGEE  AND  DEPOSITOR. —  A  warehouseman  issued  a 
warehouse  receipt  for  335  bales  of  cotton  then  actually  in  his  warehouse, 
but  without  specification  on  the  receipt  of  the  particular  bales  of  cotton 
received,  deliverable  only  on  surrender  of  the  receipt,  indorsed  by  the  orig- 
inal holder.  The  depositor  pledged  this  receipt  to  one  of  his  creditors  by 
indorsement  of  the  receipt,  and  the  pledgee  gave  immediate  notice  of  the 
pledge  to  the  warehouseman.  The  depositor  subsequently  deposited  other 
cotton  in  the  same  warehouse,  receiving  a  receipt  for  the  same;  also  with- 
out designating  the  particular  cotton  covered  by  it.  He  then  died.  At  the 
time  of  his  death  only  seventy  bales  remained  in  the  hands  of  the  ware- 
houseman, the  balance  having  been  delivered  under  orders  of  court  to  par- 
ties who  had  successfully  claimed  ownership  and  possession  thereof.     In  a 
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contest  for  the  balance  of  the  cotton  on  hand  between  the  pledgee  of  the 
warehouse  receipt  and  the  administrator  of  the  succession  of  the  depositor, 
held,  that  the  former  was  entitled  to  recover  the  cotton.  Cutters  v.  Baker, 
3  La.  Ann.  573;  Williams  v.  Finer,  to  La.  Ann.  377;  Cammacic  v.  Floyd, 
10  La.  Ann.  351;  Conery  v.  Webb.  i3  La.  Ann.  aSs;  Newton  v.  Gray,  10  La. 
Ann.  67. 
(Syllabus  by  the  court.) 

Appeal  by  plaintiffs  from  judgment  rendered  in  the  Civil  District 
Court,  Parish  of  Orleans. 

Jahes  McConnell,  for  plaintiffs,  appellants. 

Farrar,  Leake  &  Lemle,  and  Chretien  &  Suthon,  for  Public 
Administrator,  appellee. 

E.  W,  Huntington  and  Horace  L,  Dufoub,  for  defendants, 
appellees. 

The  facts  of  the  case  and  the  points  decided  on  appeal  are  sufK- 
cientty  set  out  in  the  syllabus  by  the  court. 

In  modifying  and  reversing  judgment  the  court  said:  "  We  think 
the  judgment  of  the  District  Court  in  rendering  judgment  in  favor 
of  the  succession  of  Simon  E.  Marx,  recognizing  it  to  be  the  owner 
of  the  remnant  of  cotton  (seventy-seven  bales)  now  on  storage  In 
the  Louisiana  Press,  stored  therein  by  Simon  E.  Marx,  and  ordering 
its  delivery  by  the  defendants  to  the  administratrix  of  the  succession 
of  Simon  E.  Marx,  to  be  by  her  sold  and  accounted  for  In  due  course 
of  administration,  is  erroneous,  except  in  so  far  as  it  recognizes  the 
ownership  of  said  cotton  to  be  in  the  succession  of  Simon  E.  Marx. 
To  that  extent  the  judgment  of  the  District  Court  in  favor  of  the 
succession  of  Marx  is  correct,  and  it  is  hereby  affirmed.  Beyond 
that  it  is  annulled,  avoided,  and  reversed.  For  the  reasons  herein 
assigned,  it  is  ordered,  adjudged  and  decreed  that  the  defendants 
do  deliver  to  the  plaintiffs  the  seventy-seven  bales  of  cotton  now  on 
storage  in  their  press, —  the  Louisiana  Press, —  which  were  therein 
stored  by  Simon  E.  Marx;  the  said  cotton  to  be  received  and  sold 
by  the  Sute  National  Bank,  and  the  proceeds  applied  by  the  bank, 
as  far  as  they  extend,  to  the  payment  of  the  promissory  note  of 
Simon  E.  Marx,  of  which  it  is  the  holder,  for  $8,000,  with  interest 
thereon,  which  note  was  referred  to  in  plaintiff's  petition,  and  filed 
in  evidence  herein;  the  court  recognizing  and  decreeing  that  pay- 
ment of  said  note  stands  secured  as  to  its  payment  by  pledge  upon 
the  cotton  herein  ordered  to  be  delivered  by  defendant  to  the  plain- 
tiffs. In  the  event  of  the  defendants,  Bryant  &  Mathers,  failing  to 
make  delivery  to  the  plaintiffs,  the  State  National  Bank,  of  the 
cotton  herein  ordered  to  be  delivered  by  them  to  said  bank,  it  is 
ordered,  adjudged,  and  decreed  that  there  be  judgment  in  favor  of 
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the  plaintifls,  the  State  National  Bank,  and  against  the  defendants, 
Bryant  &  Mathers,  for  the  value  of  each  bale  of  said  cotton  not 
delivered;  the  value  of  each- bale  being  hereby  fixed  at  $40.  It  is 
ordered,  adjudged,  and  decreed  that  the  judgment  appealed  from  in 
favor  of  the  defendants,  Bryant  &  Mathers,  and  against  the  plaintiffs, 
the  State  National  Bank,  be,  and  the  same  is  hereby,  annulled, 
avoided,  and  reversed,  and  judgment  is  hereby  rendered  in  favor  of 
the  plaintiff  bank  against  the  defendants  as  herembefore  decreed, 
with  costs  in  both  courts." 
Opinion  by  Nicholls,  Ch.  J. 


GILBERT  V.  KOLB. 

Court  of  Appeals,  Maryland,  April,  1897. 


DISCRETION  OF  TESTAMENTARY  TRUSTEE.  —  A  testamentary  trustee 
clothed  with  discretion  by  the  will  as  to  investments  is  not  liable  for  a  loss 
when  the  investment  was  made  by  the  trustee  in  good  faith. 

TESTAMENTARY  TRUSTEE  — NEGLIGENCE. —  Where  a  testamentary 
trustee,  being  also  executor,  sold  real  property  as  such  executor  on  credit 
and  took  back  as  trustee  a  mortgage  on  the  property  sold  and  a  second 
mortgage  on  other  property,  the  value  of  which  he  did  not  know  except 
what  the  mortgagor  told  him,  and  held  such  mortgages  as  an  investment 
for  the  trust  fund,  and  the  entire  mortgaged  property  was  worth  only  a 
little  more  than  the  amount  of  the  Incumbrance  and  a  loss  was  sustained 
on  foreclosure  the  trustee  was  liable  for  such  loss. 

In  equity.  Appeal  from  Circuit  Court,  Frederick  County.  From 
decree  dismissing  petition  of  Gilbert  for  an  accounting  by  Kolb, 
trustee,  petitioner  appeals.     The  facts  appear  in  the  opinion. 

Milton  G.  Urner,  C.  O.  Keedy,  and  Ham.  Urner,  for  appellant. 

Charles  W.  Ross,  Benjamin  F.  Reich,  and  John  S.  Newuan, 
for  appellee. 

RussuM,  J. — William  Kolb,  of  Frederick  county,  died  in  1889, 
leaving  a  will,  by  which,  inter  alia,  he  bequeathed  to  his  son,  David 
Kolb,  who  was  also  one  of  the  executors  named  in  the  will,  $15,000, 
"  in  trust  to  invest  the  same  in  some  safe  security  or  securities, 
either  public  or  private,  with  full  power  in  said  trustee  to  reinvest 
the  same  from  time  to  time  as  the  exigencies  of  the  trust  may 
require,"  the  income  to  be  paid  to  his  daughter,  Alice  Virginia 
Gilbert,  the  appellant,  during  her  life,  and  after  her  death  the  corpus 
of  the  estate  to  be  paid  to  her  children  then  living,  and  to  the 
descendants  of  any  child  or  children  who  may  be  living  at  her  death, 
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to  be  equally  divided  between  them  per  stirpes.  There  was  a  mill 
property  known  as  the  "  New  London  Mills,"  which  belonged  to  the 
testator's  estate,  which  the  executors,  in  September,  1889,  sold  to 
one  Keller  for  $3,500,  No  part  of  the  purchase -money  was  paid, 
but  the  executors  conveyed  the  property  to  Keller,  and  took  from 
him  a  mort{fage  thereon  for  the  entire  purchase -money,  at  five  per 
cent,  interest,  and  also  a  mortgage  on  a  farm  of  fifty-two  acres,  sub- 
ject to  a  prior  mortgage  of  $1,200,  bearing  six  per  cent,  interest. 
Keller,  the  mortgagor,  died  in  1894,  and  the  .trustee,  on  March  r6, 
1S95,  filed  his  petition  ex  parte,  asking  the  Circuit  Court  for  Frederick 
county,  in  equity,  to  take  jurisdiction  of  the  trust,  and  approve  his 
investments,  which  was  done.  Afterwards  the  trustee  and  mort- 
gagee foreclosed  the  mortgage,  and  sold  both  properties,  buying 
them  in  as  trustee, —  the  mill  for  $2,000,  and  the  farm  for  $260,  sub- 
ject to  the  prior  mortgage  of  $1,200.  After  the  foreclosure  proceed- 
ings were  completed,  the  trustee  filed  his  petition  asking  to  be 
relieved  of  the  trust,  and  filed  therewith  a  statement  showing  a  loss 
of  $1,392  to  the  trust  estate.  On  this  petition  the  court  passed  an 
order  releasing  the  trustee  from  the  further  execution  of  the  trust, 
and  Hammond  Urner  was  substituted  as  trustee  upon  the  petition  of 
the  appellant,  and  the  trust  estate  transferred  to  him,  e.-ccept  the 
investment  in  the  Keller  mortgage,  in  relation  to  which  testimony 
was  ordered  to  be  taken;  so  that  the  sole  question  before  us  is  in 
relation  to  the  Keller  investment.  The  learned  and  distinguished 
judge  who  decided  this  case  in  the  court  below,  after  referring  to 
the  difference  which  may  exist  between  the  discretion  possessed 
by  a  testamentary  and  conventional  trustee, —  that  is,  a  trustee 
appointed  under  a  decree, —  clearly  and  correctly  lays  down  the  legal 
principles  which  control  it,  as  follows:  "  Generally  speaking,  where 
there  are  no  restrictions  imposed  "  by  the  testator,  a  trustee  named 
by  him  is  vested  with  a  discretion  which  a  conventional  trustee  does 
not  ordinarily  possess;  and  where  a  discretion  is  expressly  conferred 
by  will  "  its  exercise  in  good  faith  and  with  proper  diligence,  though 
resulting  io  a  pecuniary  loss,  presents  quite  a  different  situation 
than  that  which  would  arise  were  the  loss  to  follow  from  an  unau- 
thorized act,  or  from  the  exercise  of  an  assumed  discretion  "  not 
intrusted  to  a  conventional  trustee.  And  this  is  so  because  the 
power  of  the  one  is  broader  than  the  power  of  the  other,  and  the 
accountability  of  each  is  measured  by  a  totally  different  standard. 
Loss  resulting  from  an  act  of  a  conventional  trustee,  though  the  act 
were  done  in  the  utmost  good  faith,  if  it  were  not  an  act  permitted 
by  the  instrument  creating  or  defining  the  trust,  or  were  done  with- 
out proper  judicial  sanction,  would  fall  on  the  trustee,  who,  having 
Vol.  II  —  94 
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no  discretion  at  all,  or  a  very  limited  one,  is  justly  held  to  a  rigid 
accountability,  without  the  slightest  regard  to  the  motives  that  may 
have  influenced  his  action,  or  the  prudence  he  displayed  in  perform- 
ing it.  Zimmerman  v.  Fraley,  70  Md.  561,  17  Atl.  Rep.  560.  But 
where  the  testator  has  selected  a  particular  person  as  trustee,  and 
has  clothed  him  with  a  discretion  in  regard  to  making  investments, 
and  confided  in  this  behalf  to  his  judgment  and  integrity,  and  such 
trustee,  in  good  faith  and  with  diligence,  makes  an  investment  of 
trust  funds,  strictly  in  accordance  with  the  power  conferred  upon 
him,  or  in  a  way  that  a  court  of  equity  would  have  sanctioned  at  the 
time  if  advised  of  the  circumstances  as  the  trustee  then  knew  or 
honestly  believed  them  to  be,  will  be  exonerated  should  a  loss  ensue, 
though  he  failed  to  invoke  the  guidance  of  the  court,  or  to  procure 
its  subsequent  ratification  of  the  step  he  took,  Tyson  v.  Mickle,  2 
Gill,  376;  Cunningham  v.  Schley,- 6  Gill,  308;  Gray  v.  Lynch,  8 
Gill,  403- 

In  applying  these  legal  principles  to  the  facts  contained  in  the 
record  we  are  now  compelled  to  differ  with  the  learned  judge  below. 
We  are  of  the  opinion  that  the  investment  made  by  David  Kolb, 
trustee,  was  not  a  judicious  investment,  made  in  the  exe  cise  of  a 
fair  discretion, —  such  a  one  as  a  prudent  man  would  have  made 
dealing  with  his  own  affairs,  nor  such  as  a  court  of  equity  would 
have  sanctioned  at  the  time  if  advised  of  the  circumstances  as  the 
trustee  knew  them,  or  had  reason  to  believe  them  to  be, —  especially 
as  the  facts  in  the  record  show  that  the  trustee  would  be  benefited, 
as  residuary  legatee,  by  getting  a  large  price  for  the  property  sold. 
This  view  of  the  case  is,  we  think,  fully  sustained  by  the  testimony 
of  the  trustee.  In  making  the  investment  he  was  under  the  duty  to 
use  due  diligence,  i,  to  see  that  the  title  was  valid,  and  2,  that  the 
value  of  the  property  at  the  time  of  the  loan  is  such  as  would  iu  all 
probabilty  be  adequate  security  for  the -repayment  of  the  loan 
whenever  the  mortgage  should  be  called  in.  The  criterion  by  which 
the  value  is  to  be  ascertained  is  the  estimate  of  men  of  ordinary 
prudence,  who  would  deem  it  safe  to  make  a  loan  of  the  same 
amount  of  their  own  money  on  the  same  property.  This  is  what  a 
court  of  equity  would  have  required  of  the  appellee  had  it  been 
applied  to  at  the  time  to  sanction  the  investment.  By  his  own  con- 
fession the  appellee  had  failed  to  sell  this  mill  property  to  Kinna  for 
$3,500,  because  he  could  not  raise  the  money  on  it,  and  yet  he  sold 
it  to  Keller  for  that  sum,  taking  as  security  a  mortgage  on  the  prop- 
erty for  the  full  amount,  and  the  additional  security  of  a  second  mort- 
gage on  a  farm  of  fifty-two  acres  subject  to  a  prior  lien  of  $1 ,  200,  at  six 
per  cent,  interest,  and  of  the  value  of  which  he  had  no  knowledge 
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except  what  Keller,  the  mortgagor,  told  him.  If  the  testimony 
of  the  appellee's  witnesses  who  knew  the  property,  and  are  capable 
of  correctly  estimating  its  value,  be  referred  to,  it  clearly  appears 
that,  taking  a  fair  average  of  their  estimates,  there  was,  after 
deducting  the  first  mortgage  on  the  farm,  no  such  margin  as  would 
justify  a  prudent  man  in  making  the  investment.  At  the  average 
valuation  of  appellee's  witnesses,  there  was  a  margin  of  not  exceed- 
ing $400,  when,  if  common  skill,  caution,  and  prudence  had  been 
exercised,  there  should  have  been  at  least  three  times  that  amount. 
This  is  the  most  favorable  view  that  can  be  taken  of  the  appellee's 
conduct.  The  plea  that  he  consulted  his  solicitor,  Mr.  Ross,  does 
not  aid  him,  because,  by  his  own  admis^on,  he  does  not  know 
whether  Mr,  Ross  had  ever  seen  either  the  mill  or  the  farm.  It  was 
proper  that  the  appellee  should  consult  Mr.  Ross  as  to  the  title,  and 
he  was  justified  in  relying  on  his  opinion  on  that  subject,  but  Mr. 
Ross'  opinion  as  to  the  value  of  the  property  should  not  have  been 
relied  on  any  more  than  the  opinion  of  any  other  person  who  knew 
nothing  of  the  property.  No  court  of  equity  would  have  approved 
an  investment  where  the  value  of  the  property  was  estimated  by 
persons  who  had  confessedly  no  knowledge  of  the  property,  even 
with  the  superadded  estimate  of  the  party  to  whom  the  loan  was  to 
be  made.  Such  is  this  case.  The  appellee  has  not  acted  in  this 
matter  as  a  prudent  man  would  act  in  the  management  of  his  own 
affairs.  Being  the  acting  executor,  he  used  the  trust  funds  to  facili- 
tate the  sale  of  the  real  estate  left  by  the  testator,  and,  by  taking  a 
mortgage  for  the  entire  purchase-money,  obtained  a  larger  price 
than  he  could  otherwise  have  received.  His  interest  as  execut.ir 
was  to  swell  the  estate  by  large  sales,  and  in  taking  care  of  that 
interest  he  failed  in  his  duty  as  trustee  by  subordinating  that  duty 
to  his  interest  as  executor.  Instead  of  making  the  investment 
required  by  the  will  in  good  faith  and  as  a  prudent  man  would  have 
done  had  he  been  lending  his  own  money,  he  risked  the  trust  fund 
upon  an  insufficient  security,  hoping  that  the  good  character,  steady 
habits,  and  capacity  of  Keller,  the  mortgagor,  would  furnish  addi- 
tional security  upon  which  he  could  rely  for  the  repayment  of  the 
loan.  The  death  of  Mr,  Keller  made  it  necessary  to  sell  the  mort- 
gaged property,  which  has  resulted  in  a  loss  to  the  trust  estate;  and 
having  by  his  own  admissions,  failed  in  his  duty  to  the  (estui  que 
trust,  he  ought,  in  equity  and  good  conscience,  to  be  required  to 
assume  the  loss  that  has  been  sustained.  It  follows  that  the  decree 
appealed  from  must  be  reversed,  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  this  opinion. 
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KELLEY  V.  NEW  YORK,  NEW  HAVEN  AND  HART- 
FORD RAILROAD  COMPANY. 

Supreme  'judicial  Courl,  Massachusetts,  May,  l8gj. 


LOSS  OF  CONSORTIUM  — ACTION  BY  HUSBAND.— An  action  by  a 
husband  is  mainia.inable  for  the  loss  of  consortium  occasioned  b;  injuries 
to  his  wife  through  the  negligence  of  the  defendant,  though  damages  for 
such  injuries  have  been  already  recovered  in  an  action  by  the  wife. 

From  judgment,  Superior  Court,  Suffolk  County,  in  favor  of 
plaintiff,  defendant  brings  exceptions.  The  facts  appear  in  the 
opinion. 

J.  E.  Cotter,  for  plaintiff. 

Benton  &  Choate,  for  defendant. 

Allen,  J.  —  In  Bigaouette  v.  Paulet,  134  Mass.  123,  a  husband's 
action  for  loss  of  consortium  with  his  wife  was  held  to  be  maintain- 
able, although  there  was  no  loss  of  service  or  payment  of  expenses 
in  consequence  thereof.  And,  in  Bennett  v.  Bennett,  116  N.  Y. 
584,  23  N.  E.  Rep.  17,  it  is  said  that  the  basis  of  the  husband's 
action  for  loss  of  consortium  is  his  right  to  the  conjugal  society  of 
his  wife,  and  that  it  is  not  necessary  that  there  should  be  proof  of 
any  pecuniary  loss,  or  loss  of  service.  The  present  case  was  tried 
with  an  action  brought  by  the  plaintiff's  wife,  and  the  same  jury 
fixed  the  damages  in  both  cases.  The  defendant  took  exceptions 
in  this  case,  but  none  in  the  action  brought  by  her.  The  jury  were 
instructed  that  the  division  of  the  rights  to  recover  which  by  law  is 
made  between  the  husband  and  the  wife  does  not,  in  any  sense, 
increase  the  aggregate  right  of  recovery,  and  that  the  damages 
which  are  to  be  divided  between  the  husband  and  the  wife  should 
not,  in  the  aggregate,  exceed  the  damages  which  the  wife,  if 
unmarried,  would  be  entitled  to  recover;  with  the  qualification, 
however,  that  one  additional  element  should  be  considered,  namely, 
the  loss  of  consortium  by  the  husband.  The  defendant  contends 
that  now  an  action  will  not  lie  for  loss  of  consortium,  or,  at  least, 
that  it  will  not  in  case  of  an  injury  to  her  through  negligence,  and 
that  the  incurring  of  expenses  will  not  alone  give  a  ground  of 
action.  It  might  be  sufficient,  to  dispose  of  this  case,  to  say  that 
the  plaintiff  was  bound  to  support  his  wife,  and  that  the  expenses 
incurred  by  him  appear  to  have  exceeded  the  amount  of  the  verdict, 
and  that,  therefore,  the  defendant's  exceptions  should  be  overruled; 
bat,  in  view  of  the  ruling  at  the  trial  allowing  the  jury  to  take  into 
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account  the  plaintiff's  loss  of  consortium,  and  of  the  defendant's 
request  that  the  correctness  of  this  ruling  should  be  determined,  we 
proceed  to  consider  it.  By  the  common  law  it  is  quite  clear  that  a 
husband  might  maintain  an  action  in  his  own  name  alone  for  an 
injury  to  his  wife  which  resulted  in  his  loss  of  consortium  with  her; 
as,  for  example,  for  an  injury  caused  by  an  assault  and  battery 
upon  her,  by  medical  or  surgical  malpractice,  or  by  other  negli- 
gence, Hyde  v.  Scyssor,  Cro.  Jac.  538;  Guy  v.  Lusy,  i  Rolle,  51; 
Russell  V.  Come,  3  Ld.  Raym.  1031;  Dix  v.  Brooks,  i  Strange,  61; 
Smith  V.  Hixon,  a  Strange,  977;  a  Rolle,  Abr.  556;  Hale,  Anal.  40; 
3  Bl.  Com.  140;  I  Chit.  PI.  83;  Yelv.  (Met.  ed.),  89;  Baker  v.  Bol- 
ton, I  Camp.  493;  Carey  II.  Railroad  Co.,  i  Cush.  475,  478;  Barnes 
V.  Hurd,  11  Mass.  59;  Laughlin  v.  Eaton,  54  Me.  156;  Hopkins  v. 
Railroad  Co.,  36  N.  H.  9,  14;  Lewis  v.  Babcock,  18  Johns.  443;* 
Matteson  v.  Railroad  Co.,  35  N,  Y,  487;  Jones  v.  Railroad  Co.,  40 
Hun,  349  (a  case  much  like  the  present);  Bergeru.  Jacobs,  at  Mich. 
115;  Hyatt  V.  Adams,  16  Mich.  180;  Long  v.  Morrison,  14  Ind. 
595;  Nixon  V.  Ludlam,  50  III.  App.  173;  Mewhirter  v.  Hatten,  42 
Iowa,  288;  Mowry  v.  Chaney,  43  Iowa,  609;  Smith  v.  City  of  St. 
Joseph,  55  Mo,  456,  The  contention  of  the  defendant,  therefore, 
must  rest  entirely  on  the  ground  that  the  husband  has  lost  this 
right  of  consortium  by  reason  of  the  legislation  of  this  common- 
wealth increasing  the  rights  of  married  women.  Harmon  v.  Rail- 
road Co.,  165  Mass.  100,  43  N,  E.  Rep,  505, 

But  there  has  been  no  substantial  changes  in  the  statutes  upon  this 
subject  since  the  decision  in  Bigaouette  v.  Paulet,  supra.  Notwith- 
standing the  progress  of  legislation  in  giving  to  married  women  the 
control  of  their  time  and  actions,  this  right  of  the  husband  is  not 
destroyed.  The  unity  and  indemnity  of  interest  which  by  the  com- 
mon law  existed  between  husband  and  wife  have  been  impaired. 
Butler  V.  Ives,  139  Mass.  202,  29  N.  E.  Rep.  654.  They  are  not, 
however,  entirely  done  away  with.  The  husband's  right  to  compel 
his  wife  to  work  for  him  is  abridged,  but  he  still  has  a  right  to  her 
society  and  assistance,  which  is  different  in  character  and  degree 
from  that  which  other  people  have,  or  which  she  is  at  liberty  to  give 
to  them.  By  marriage,  both  husband  and  wife  take  upon  them- 
selves certain  different  duties  and  obligations  towards  each  other, 
in  sickness  and  health,  which  it  cannot  be  supposed  that  the  Legis- 
lature has  intended  wholly  to  uproot.  A  married  woman  may  now 
perform  any  labor  or  services  on  her  sole  separate  account,  as  her 
husband  may;  nevertheless  each  owes  certain  duties  to  the  other 
which  are  not  annulled  by  the  statutes.  Mewhirter  v.  Hatten,  42 
Iowa,  288.     These  duties  are  included  in  the  word  "  consortium;  " 
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but  the  extent  of  these  duties,  or  of  the  right  of  consortium,  need 
not  now  be  determined.  The  only  question  presented  to  us  is 
whether  the  presiding  justice  was  right  in  allowing  the  jury  to  con- 
sider at  all  the  loss  of  consortium.  It  is  argued  by  the  defendant 
that,  if  a  husband  has  a  right  to  recover  for  the  loss  of  consortium 
through  an  injury  caused  by  negligence,  a  wife  also  would  have  the 
same  right,  by  virtue  of  the  existing  statutes,  in  case  of  such  an 
injury  to  her  husband;  and  that  this  has  never  been  held,  or  even 
contended  for.  She  has  no  such  right  at  common  law,  but  whether 
she  has  by  statute  we  do  not  now  consider.  The  question  has  been 
considered  elsewhere,  but  the  decisions  are  not  in  harmony. 
Exceptions  overruled 


COLEMAN  V.  MECHANICS'  IRON  FOUNDRY 
COMPANY. 

Supreme  judicial  Court,  Massachusetts,  May,  iS^y. 


MASTER  AND  SERVANT  — DEFECTIVE  APPLIANCE  — INJURED  BY 
MOLTEN  IRON  SPILLING.  —  Where  the  plaintiff  was  burned  bjr  molten 
iron  spilling  out  of  a  ladle  that  he  and  a  fellow-servant  were  carrjrtng  by 
means  of  a  shank  which  broke  and  there  was  evidence  that  the  shank  was 
in  perfect  condition  in  the  morning  and  that  the  break  was  a  fresh  one,  the 
exclusion  of  evidence  that  the  plaintiff  and  his  f  el  low-servant  were  running 
with  the  ladle  on  the  two  trips  immediately  before  the  accident  as  tending 
to  show  that  the  strain  then  put  on  the  shank  was  the  cause  of  the  break. 

From  judgment,  Superior  Court,  Suffolk  County,  in  favor  of 
plaintiff,  defendant  brings  exceptions.  The  facts  appear  in  the 
opinion 

J.  F.  McDonald,  D.  B.  Ruggles,  and  P.  S.  Maher,  for  plaintiff. 

K..  W,  Nason  and  T.  W.  Proctor,  for  defendant. 

Knowlton,  J.  — The  plaintiff  and  one  Keegan,  in  the  foundry  of 
the  defendant,  were  carrying  an  iron  ladle  thirteen  inches  deep, 
and  holding  i6o  pounds  of  melted  iron,  by  means  of  a  shank  which 
consisted  of  a  wrought-iron  hoop  large  enough  to  receive  and  hold 
the  ladle,  to  which  hoop,  on  two  opposite  sides,  was  attached  a 
wrought-iron  bar  two  and  one-half  feet  long,  with  handles,  making 
the  whole  thing  about  five  feet  long.  The  ladle  had  a  rim  at  the  top 
which  rested  on  the  hoop,  and  in  carrying  it  one  of  the  men  walked 
in  front,  and  the  other  behind,  both  facing  in  the  same  direction. 
They  had  carried  two  ladlefuls  from  the  furnace,  and  poured  them 
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into  the  molds,  when,  as  they  were  carrying  the  third,  the  shank 
broke  at  a  point  about  two  or  three  inches  from  the  hoop  on  the 
side  nearest  to  the  plaintiff,  and  the  molten  iron  was  spilled,  and  he 
was  burned.  The  shank  was  an  inch  and  a  half  thick  at  the  place 
of  fracture.  There  were  fifteen  shanks  similar  to  this  for  use  in 
carrying  ladles,  and  several  of  plaintiff's  witnesses  testified  that  this 
was  the  one  which  was  generally  preferred.  The  evidence  tended 
to  show  that  these  shanks  were  inspected  regularly  every  day  to  see 
that  they  were  in  good  condition.  Some  of  the  plaintiff's  witnesses 
testified  that  after  the  accident  the  iron  at  the  point  of  fracture 
showed  that  there  was  an  old  crack  extending  through  the  greater 
part  of  the  diameter.  Several  witnesses  for  the  defendant  testified 
that  they  examined  it,  and  found  that  there  was  a  new,  fresh  frac- 
ture all  the  way  through  the  iron,  and  that  there  were  no  signs  of  a 
previous  crack.  The  instruction  of  the  court,  as  applied  to  the 
evidence,  was  correct.  If  an  implement  like  this,  the  breaking  of 
which  is  attended  with  danger,  breaks  in  the  proper  use  of  it  for  the 
purpose  for  which  it  was  designed,  it  is  some  evidence  that  it  is 
defective,  in  the  sense  that  at  the  time  it  is  not  safe  or  suitable  for 
the  use  to  which  it  is  put.  White  v.  Railroad  Co.,  144  Mass.  404, 11 
N.  E.  Rep.  552;  Moynihan  v.  Hills  Co.,  146  Mass.  5S7,  16  N.  E.  Rep. 
574.  Its  use  in  its  unsafe  condition  may  or  may  not  be  due  to  the 
negligence  of  its  owner. 

The  plaintiff  testified  that  at  the  time  of  the  accident  he  and 
Keegan  were  walking  along  at  a  pretty  rapid  rate,  and  another  wit- 
ness said  they  were  going  between  a  quick  walk  and  a  dog  trot. 
There  was  evidence  tending  to  show  that  running  with  a  ladle  upon 
the  shank  had  been  forbidden,  on  account  of  the  strain  it  put  upon 
the  shank,  because  at  each  step  the  weight  of  the  ladle  would  come 
down  like  a  blow.  Proper  instructions  were  given  upon  the  ques- 
tion whether  the  plaintiff  was  in  the  exercise  of  due  care. 

The  defendant  offered  to  show  that  the  plaintiff  and  Keegan  were 
running  with  the  ladle  on  the  two  trips  immediately  before  the  acci- 
dent, and  to  the  exclusion  of  testimony  to  this  effect  an  exception 
was  taken.  It  is  true  that  the  evidence  was  not  competent  as  tend- 
ing to  show  that  they  were  running  at  the  time  of  the  accident,  but 
for  another  purpose  we  are  of  opinion  that  it  should  have  been 
received.  In  view  of  the  testimony  of  many  witnesses  that  the  iron 
showed  a  clean,  fresh  break  through  the  whole  diameter  of  the 
shank,  and  of  the  inspector's  statement  that  the  shank  was  in  per- 
fect condition  on  the  morning  of  that  day.  It  was  important  for 
the  jury  to  ascertain,  if  they  could,  whether  the  shank  had  been  put 
to  any  improper  strain  by  the  plaintiff  and  his  companion  immediately 
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before  the  accident.  The  three  trips  together  occupied  only  a 
very  short  time.  The  judge  permitted  the  jury  to  hear  and  con- 
sider the  account  of  the  use  that  was  being  made  of  the  implement 
when  it  broke,  but,  if  they  had  heard  the  excluded  testimony,  they 
well  might  have  believed  that  it  got  a  severe  strain  on  one  of  the 
two  trips  immediately  before  the  accident,  which  greatly  weakened 
it,  although  it  did  not  then  give  way,  and  that,  by  reason  of  a  defect 
so  caused,  it  broke  a  few  minutes  afterwards.  For  such  a  condi- 
tion, caused  by  the  plaintiff's  disobedience  of  orders,  the  defendant 
would  not  be  liable.  It  was  not  obliged  to  provide  an  implement 
for  an  improper  or  unreasonable  use,  and  it  could  not  be  expected 
to  have  the  shank  inspected  after  every  trip  that  was  made  with  it. 
We  are  of  opinion  that  this  evidence  should  have  been  received. 
Exceptions  sustained. 


CITY  OF  DETROIT  V.  DONOVAN. 

Supreme  Court,  Michigan,  April,  iSgy. 


CITY  CHARTER  —  NOTICE  OF  INJURY  TO  BE  GIVEN  TO  CITY  LAW 
DEPARTMENT.  —  An  amendment  to  a  city  charter  requiring  an  action  to 
be  commenced  against  the  city  for  negligent  injury  within  a  year  and  that 
notice  in  writing  be  given  to  the  law  department  within  three  months  of 
the  time,  place  and  cause  of  sucb  injury,  is  a  valid  act. 

PRACTICE  — DISCRETION  OF  COURT  LIMITING  DEFENSE. —After  a 
default  by  the  defendant  bad  been  opened  by  the  court,  it  was  not  within 
the  discretion  of  the  court  to  limit  the  defense  by  striking  from  the  plea 
notice  that  defendant  would  give  evidence  that  no  written  notice  of  the 
injury  was  given  as  required  by  the  statute. 

Application  for  mandamus  to  compel  vacation  of  order  of  Circuit 
Court.     The  facts  appear  in  the  opinion. 

Charles  D.  Josylyn  and  Arthur  Webster,  for  relator, 

James  H.  Pound,  for  respondent. 

Long,  C.  J. — In  July,  1896,  Augusta  Ambuhl  commenced  suit 
against  the  relator  for  personal  injuries.  The  relator  failed  to 
appear  or  plead  within  the  time  prescribed  by  the  rules  of  court, 
and  on  August  24,  1896,  its  default  was  taken.  On  the  next  day 
the  relator  tendered  a  plea  and  notice  attached  thereto,  together 
with  $10  as  costs,  and  asked  to  have  the  default  set  aside.  This 
the  plaintiff's  attorney  refused  to  receive,  and  relator  thereupon 
made  a  motion  to  the  court  to  set  aside  the  default,  and  that  it  be 
permitted  to  plead  in  the  cause.     The  court  set  aside  the  default 
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and  received  the  plea,  but  struck  therefrom  the  notice.  Relator 
now  asks  a  mandamus  to  compel  the  respondent  to  vacate  so  much 
of  the  order  as  relates  to  the  notice ;  and  a  return  has  been  made 
by  the  respondent  setting  out  the  reasons  why  the  notice  should  not 
be  permitted  to  stand  in  the  case,  as  follows:  i.  That  it  was  within 
the  jurisdiction  of  the  trial  court,  in  setting  aside  the  default,  to 
impose  such  condition  as  to  the  court  might  seem  reasonable  and 
just;  2,  that  no  proofs  would  be  permitted  to  be  made  under  the 
notice,  as  the  statute  to  which  the  notice  relates  is  unconstitutional. 
The  notice  is  as  follows:  "  That  on  the  trial  of  the  above-entitled 
cause  the  defendant,  the  city  of  Detroit,  will  give  in  evidence  in  its 
defense  that  no  notice  in  writing  was  given  to  the  head  of  the  law 
department  or  to  its  chief  assistant  of  the  lime,  place,  cause,  and 
nature  of  the  injury  set  forth  in  plaintifE's  declaration  within  three 
months  of  the  time  of  such  injury,  as  provided  by  the  statute  in 
such  cases."  The  statute  to  which  this  notice  relates  is  as  follows: 
"  There  shall  be  added  to  chapter  eleven  of  said  charter  of  the  city 
of  Detroit  a  new  section,  as  follows:  '  Sec.  46.  No  action  shall 
be  brought  against  said  city,  nor  any  of  its  boards,  commissions  or 
officers,  for  any  negligent  injury  unless  it  be  commenced  within  one 
year  from  the  time  when  the  injury  was  received,  nor  unless  notice 
shall  be  given  in  writing  within  three  months  from  the  time  of  such 
injury  to  the  head  of  the  law  department  or  to  its  chief  assistant,  of 
the  time,  place  and  cause  of  such  injury  and  of  the  nature  thereof. 
*  •  •  '  "  The  title  of  this  act  (No.  463,  Local  Acts  189s)  is:  "An 
act  to  amend  section  sixty-one  of  chapter  seven  and  section  forty- 
four  of  chapter  eleven  and  to  add  a  new  section  to  chapter  eleven 
and  a  new  section  to  chapter  thirteen  of  an  act  entitled,  '  An  act  to 
provide  a  charter  for  the  city  of  Detroit,  and  to  repeal  all  acts  and 
parts  of  acts  in  conflict  therewith,'  approved  June  7,  1883,  as 
amended  by  acts  numbered  374  and  394  of  the  Session  Laws  of 
1893.- 

1.  This  amendatory  act  is  not  open  to  the  claim  made.  There  is 
no  doubt  that,  had  this  section  been  incorporated  in  the  original 
act  it  would  have  been  valid.  It  is  competent  to  introduce  by 
amendment  anything  which  might  have  been  introduced  in  the 
original  act.  Holden  v.  Supervisors,  77  Mich.  20a,  43  N,  W.  Rep, 
969;  Board  of  Supervisors  v.  Auditor  General,  65  Mich.  408,  32 
N.  W.  Rep.  651. 

2.  The  court  having  determined  that  the  city  of  Detroit  had  the 
right  to  make  defense  to  the  action,  we  think  it  was  not  within  his 
discretion  to  limit  its  defense  in  the  manner  set  forth.  The  writ 
will  issue  as  prayed.     The  other  justices  concurred. 
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LEE   V.  CHICAGO,   ST.  PAUL,  MINNEAPOLIS  & 
OMAHA  RAILWAY  COMPANY. 

Supreme  Court,  Minnesota,  April,  iS^j. 


COLLISION  BETWEEN  WAGON  AND  LOCOMOTIVE— EVIDENCE.  — In 
an  action  to  recover  for  personal  injuries  received  by  plaintiff,  and  for 
damages  done  to  his  property,  in  a  collision  between  his  horses  and  wagon 
and  one  of  defendant's  locomotives,  held,  that  the  evidence  as  to  defend- 
ant's negligence  was  insufficient  to  support  the  verdict  in  plaintiff's  favor. 
(Syllabus  by  the  court,) 

Appeal  from  judgment,  District  Court,  Jackson  County,  in  favor 
of  plaintiff. 

S.  L.  Perrin  and  Lorin  Cray,  for  appellant. 

T.  J.  Knox  and  J.  G.  Redding,  for  respondent. 

Action  to  recover  for  personal  injuries  received  by  plaintiff,  and 
(or  damages  done  to  his  property,  in  a  daylight  collision  at  a  street 
crossing  in  the  village  of  Windom,  between  the  locomotive  of  one  of 
defendant's  passenger  trains  and  plaintiff's  horses  and  wagon.  The 
plaintiff  was  driving  the  horses  at  the  time,  and  the  negligence  on 
the  part  of  the  defendant  upon  which  he  relies  is  alleged  to  have 
been  an  omission  to  sound  the  whistle  or  ring  the  bell  of  the  loco- 
motive as  the  train  approached  the  crossing;  that  the  street  was 
crossed  at  an  improper  rate  of  speed  because  of  its  icy  condition  at 
that  particular  time;  and  also  that  the  engineer  was  negligent  in 
not  stopping  the  train  in  time  to  avert  the  accident  upon  discover- 
ing that  plaintiff  was  in  a  perilous  position.  As  the  verdict  in  plain- 
tiff's favor  necessarily  included  a  finding  that  defendant  was  negli- 
gent in  one  or  more  of  these  particulars,  we  will  consider  the  claim 
made  by  defendant's  attorney  that  there  was  no  evidence  upon 
which  the  jury  was  justified  in  declaring  that  defendant  was  negli- 
gent in  any  respect.  The  train  in  question  was  upon  its  regular 
time,  was  approaching  from  the  south,  and  the  track  crossed  the 
street  at  right  angles.  Defendant's  depot,  at  which  this  train 
always  stopped,  was  about  fifty  feet  from  and  north  of  the  street. 
At  the  time  of  the  collision  two  or  more  busses  were  at  the  depot, 
and  a  number  of  people  were  upon  the  platform,  nearly  all  of  whom 
witnessed  the  affair.  Taking  up  the  evidence  of  plaintiff's  witnesses 
as  lo  the  failure  to  sound  the  whistle  and  ring  the  bell  as  the  train 
came  up,  one  Solum  testified  that  he  did  not  hear  either  whistle  or 
bell.     Upon  cross-examination  he  admitted  that  the  whistle  might 
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have  been  sounded  at  the  usual  place,  about  eighty  rods  south  of 
the  depot,  near  a  bridge,  and  not  have  been  heard  by  him.  And 
as  to  the  ringing  of  the  bell  Solum  did  not  pretend  to  know  any- 
thing about  it  until  after  the  locomotive  had  crossed  the  street,  and 
was  opposite  the  depot.  Another  witness  (Thomas)  had  driven 
into  the  village  with  a  load  of  wheat,  and  when  the  locomotive 
struck  plaintiff's  wagon  was  waiting  for  an  opportunity  to  unload  at 
the  elevator.  He  beard  the  whistle,  and  also  the  rumbling  of  the 
train  itself.  He  testified  that  his  horses  occupied  his  attention,  and 
also  that  he  did  not  hear  a  bell  ring.  That  he  did  not  intend  to 
positively  assert  that  the  bell  did  not  ring  is  manifest  from  a  part  of 
the  cross-examination.  He  was  asked;  "  Now,  do  you  mean  any- 
thing more  than  to  say  that  you  did  not  hear  the  bell  rung?  "  and 
answered:  ""I  didn't  hear  any  bell  ring;  no,  sir."  And  again: 
"  The  bell  could  have  been  ringing  while  you  were  driving  along, 
then,  and  your  horses  attracting  your  attention,  as  they  were,  and 
you  not  have  heard  it,  could  it  not?"  The  answer  was:  "It 
might,  but  I  was  standing  still  when  this  thing  happened." 
Another  witness  (Tollefson)  testified  that  he  did  not  hear  a  whistle 
or  a  bell,  but  upon  further  examination  it  appeared  that  he  was  not 
present  when  the  accident  occurred,  knew  nothing  of  it  until  after- 
wards, nor  did  he  know  when  the  train  came  in  that  day.  We  have 
thus  stated  all  of  the  testimony  in  behalf  of  the  plaintiff  —  except 
such  as  he  gave  himself  —  tending  to  show  that  there  was  any  fail- 
ure to  sound  the  whistle  or  ring  the  bell  as  the  train  approached  the 
crossing.  In  his  own  behalf  plaintiff  testified  that  before  he  came 
to  the  top  of  a  hill,  and  at  the  top,  about  300  feet  from  the  cross- 
ing, he  both  looked  and  listened  for  a  train,  but  did  not  see  or  hear 
one.  From  this  point  the  track  was  in  plain  sight  for  some  dis- 
tance south  of  the  bridge  we  have  mentioned,  and  the  train  must 
have  been  in  the  vicinity  of  the  bridge  when  plaintiff  was  at  the 
brow  of  the  hill.  Taking  the  rate  of  speed  at  which  the  train  was 
running  and  the  rate  at  which  plaintiff  drove  down  the  hill,  this 
must  have  been  about  the  time  the  whistle  was  sounded  at  the 
bridge.  He  also  testified  that  while  driving  down  the  hill  he  took 
pains  to  look  for  a  train,  and  to  listen  for  whistle  and  bell,  but  in 
this  immediate  connection  stated  that,  "  My  time  was  most  taken 
up  in  taking  care  of  my  horses,  and  trying  to  keep  the  wagon 
straight, — from  going  sideways  on  account  of  the  ice  there." 
And  again,  when  asked,  "  Could  you  see  anything  of  a  train  after 
you  had  started  down  hill  in  any  event?  "  he  answered,  "  No,  sir; 
and  I  had  my  time  taken  up  with  the  team  and  wagon  and  show 
Case  I  had  on  top  "  of  the  load.     For  the  purpose  of  showing  that 
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the  whistle  was  sounded  at  or  near  the  bridge,  and  that  the  bell  was 
rung  before  and  at  the  time  the  train  came  to  the  crossing,  defend- 
ant called  a  large  number  of  witnesses;  the  engineer  and  fireman 
being  among  them.  Nearly  all  of  these  witnesses  were  persons  at 
and  about  the  depot  when  the  train  came  in,  not  in  defendant's 
employ.  All  testified  positively  that  the  train  came  up  to  the  cross- 
ing at  the  usual  rate  of  speed,  "  slowing  up  "  as  was  necessary  in 
order  to  stop  at  the  depot,  but  a  few  feet  distant;  and  that  the  bell 
was  rung  at  intervals  from  the  bridge  for  several  rods  before  the 
street  was  reached,  and  until  the  collision  occurred;  while,  as 
before  stated,  it  was  conclusively  established  that  the  whistle  was 
sounded,  for  the  station,  at  the  usual  place  near  the  bridge.  We 
need  not  give  these  witnesses'  version  of  the  manner  in  which  plain- 
tiff drove  down  the  hill  and  upon  the  track,  for  that  has  no  bearing 
upon  the  question  of  defendant's  negligence,  and  is  immaterial,  if 
the  latter  was  not  shown  to  be  negligent.  From  a  careful  examina- 
tion of  the  evidence  relative  to  the  alleged  omission  to  give  the 
requisite  signals,  we  are  compelled  to  hold,  taking  into  considera- 
tion the  negative  character  of  plaintiff's  proofs;  the  absence  of  any- 
thing like  positive  evidence  that  the  signals  were  not  given;  the 
fact  that,  although  plaintiff  was  near  enough  to  hear  the  whistle  at 
the  bridge,  he  did  not;  his  admission  that  he  was  busily  occupied 
with  his  team  and  the  load  as  he  descended  the  hill;  the  positive 
and  convincing  testimony  of  a  large  number  of  disinterested  wit- 
nesses who  were  at  and  about  the  depot  when  the  train  came  in 
that  the  whistle  was  sounded,  and  the  bell  rung;  the  location  of  the 
crossing  with  reference  to  the  depot;  and  the  improbability  in  the 
assertion  that  this  passenger  train  was  run  up  to  the  depot  platform 
without  giving  the  customary  warning,  —  that  a  finding  that  there 
was  negligence  in  this  respect  was  not  supported  by  the  evidence. 

Another  circumstance  has  some  bearing  when  considering  the 
force  and  value  of  the  testimony  given  by  plaintiff's  witnesses  as  to 
the  absence  of  signals.  When  this  action  was  brought  does  not 
appear  from  the  record,  but  it  was  not  tried  for  more  than  four 
years  after  the  accident.  Certainly  testimony  of  a  negative  charac- 
ter, very  indefinite  and  unsatisfactory,  as  this  was,  cannot  be 
regarded  equally  as  convincing  after  such  a  lapse  of  time  as  it  would 
be  if  given  earlier. 

Order  denying  motion  for  new  trial  reversed. 

Opinion  by  Collins,  J. 
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OLSON  V.  SCHULTZ. 

Supreme  Court,  Minnesota,  April,  iSgf, 


LANDLORD  AND  TENANT  — ELEVATOR  USED  BY  TENANTS.  — Where 
a  portion  of  a,  building  is  let,  and  tlie  lenant  has  the  right  of  [he  use  of  the 
elevator  in  common  with  the  landlord  and  the  other  tenants,  such  elevator 
to  be  operated  by  the  tenant  when  required  by  his  business  necessities,  and 
the  landlord  expressly  covenants  in  the  lease  that  he  will  keep  the  elevator 
and  approaches  in  constant  repair  and  in  perfect  condition  for  the  lessee's 
use.  and  the  landlord  retains  the  general  control  over  the  elevator  and  its 
approaches,  there  is  no  such  leasing  as  will  exonerate  the  landlord  from  all 
responsibility  for  the  safe  condition  of  the  elevator. 

CONTRIBUTORY  NEGLIGENCE  — NOTICE  TO  MANAGER  OF  TENANT. 
—  Evidence  that  the  manager  of  the  lessee's  factory  situated  in  the  building 
was  aware  that  a  bolt  was  missing  from  the  elevator  that  was  thereby 
allowed  to  creep  up  was  not  sufficient  to  charge  him  with  having  sufficient 
notice  of  the  unsafe  condition  of  the  elevator  to  create  a  liability  on  the 
part  of  the  lessee  as  being  guilty  of  contributory  negligence. 

Appeal  from  judgment,  District  Court,  Hetinepin  County,  in 
favor  of  plaintiff. 

Choate  &  Merrill,  for  appellant. 

J.  F.  McGee,  for  respondent. 

On  the  zd  day  of  June,  1891,  the  appellant,  Schultz,  was  the  owner 
of  a  four-story  brick  building,  with  basement,  situate  in  the  city  of 
Minneapolis;  and  on  that  day  he  leased  the  fourth  floor  of  said 
building,  with  the  privileges  and  appurtenances  thereunto  belonging, 
to  the  respondent,  Olson,  for  a  term  of  one  year,  to  commence  on 
the  ist  daj-  of  July,  1891,  for  the  rental  of  $50  per  month.  The 
third  floor  of  the  building  was  unoccupied,  and  the  remainder  of  the 
building  was  occupied  by  the  North  Star  Boot  &  Shoe  Company, 
with  equal  right  to  use  an  elevator  in  the  building  in  common  with 
the  respondent,  Olson.  This  elevator  ran  from  the  basement  of  the 
building  to  the  top  floor  and,  when  the  necessities  of  each  tenant 
required  its  use,  he  furnished  his  own  operator.  All  the  machinery 
connected  with  the  operation  of  the  elevator  was  in  the  basement  of 
the  building,  except  that  part  of  the  cable  which  was  in  the  shaft 
and  overhead  the  pulleys.  Olson  leased  and  used  the  fourth  floor 
for  the  purpose  of  manufacturing  overalls  and  light  clothing,  and, 
in  connection  with  this  business,  used  this  elevator  in  carrying 
freight.  The  lease,  which  was  in  writing,  contained  a  provision 
that:  "  The  lessor  is  to  keep  the  elevator  and  approaches  in  con- 
stant repair,  and  tn  perfect  condition  for  the  lessee's  use ;  provided 
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that,  if  said  premises  shall  have  become  untenantable  without  the 
fault  of  said  lessee,  then  in  that  case  said  lessee  shall  be  released 
from  the  obligation  of  this  lease,  unless  said  lessor,  after  receiving 
seasonable  notice  from  said  lessee,  cause  said  premises  to  be 
repaired  and  put  in  suitable  condition  for  occupancy  within  a 
reasonable  time  after  receiving  said  notice,"  It  was  also  f urthsr 
provided  by  the  terms  of  the  lease  that  "  the  lessor  may  enter  at 
any  time  and  at  all  times  to  view  and  make  improvements  and  suit- 
able repairs."  During  the  term  of  the  lease  the  third  floor  of  said 
building,  although  unoccupied,  was  under  the  control  of  the  defend- 
ant Schultz,  and  during  said  term  there  was  a  hall  and  stairway 
running  from  the  street  to  the  fourth  story  of  said  building.  On 
the  i2th  day  of  January,  1892,  one  Lyman,  an  employee  of  respond- 
ent, who  operated  the  elevator  when  it  was  used  by  respondent, 
had  used  the  elevator,  and  for  some  purpose  stepped  from  it, 
leaving  the  floor  6f  the  elevator  cage  even  with  the  fourth  floor  of 
the  building,  and  was  absent  for  some  time;  and  when  he  returned 
he  found  that  the  elevator  platform  had  crept  up  some  distance, 
and,  when  he  stepped  upon  it,  it  instantly  fell  to  the  bottom  of  the 
shaft,  a  distance  of  about  seventy-five  feet,  injuring  said  Lyman. 
Afterwards  Lyman  brought  a  suit  against  the  respondent,  Olson,  in 
the  United  States  Circuit  Court,  to  recover  $5,300  damages  for  the 
injuries  sustained  by  him  by  reason  of  the  fall  of  said  elevator; 
alleging  that  said  elevator  was  defective,  unsafe,  and  out  of  repair. 
Thereupon  the  respondent  duly  notified  the  appellant  of  the  pend- 
ency of  the  action,  and  required  him  to  appear  and  defend  it,  but 
the  latter  did  not  do  so,  whereupon  this  respondent  did  duly  appear 
and  defend  said  action,  the  result  of  which  was  a  verdict  in  favor  of 
Lyman  for  the  sum  of  $500,  which,  with  the  costs  and  expenses  of 
the  trial,  amounted  to  the  sum  of  $1,038.64,  which  respondent  paid; 
and  he  brought  this  action  to  recover  from  the  appellant  the  said 
amount,  on  the  theory  that  the  failure  of  the  appellant  to  perform 
his  covenant  to  keep  the  elevator  and  approaches  in  constant  repair 
and  perfect  condition  for  the  lessee's  use  resulted  in  the  accident  to 
Lyman  on  the  12th  day  of  January,  1892,  and  that  the  respondent, 
as  master,  being  primarily  liable  to  his  servant,  Lyman,  had  a 
remedy  over  against  appellant  on  the  said  covenant,  to  recover  the 
amount  he  was  obliged  to  pay  Lyman.  This  view  of  the  law  was 
sustained  by  the  trial  court,  and  judgment  ordered  by  it  in  favor  of 
plaintiff  accordingly,  and  this  appeal  is  taken  from  an  order  denying 
a  motion  for  a  new  trial. 

The  counsel  for  the  appellant  has  devoted  considerable  space  in 
his  brief  to  a  discussion  of  the  question  of  whether  the  elevator  was 
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out  of  repair  on  and  prior  to  the  nth  day  of  January,  1893,  the  date 
of  the  accident.  We  are  of  the  opinion  that  this  question  was 
determined  adversely  to  the  contention  of  the  appellant  in  the 
former  action,  and  that  the  judgment  entered  in  that  action  con- 
cludes the  appellant  herein  as  that  was  one  of  the  very  questions 
litigated  in  that  action.  The  complaint  in  the  former  action  of 
Lyman  v.  Olson  contains  an  allegation  that  the  elevator  was  in  an 
unsafe  and  dangerous  condition,  and  unfit  for  use,  at  and  for  some 
time  prior  to  the  time  of  the  injury  to  Lyman.  We  are  also  of  the 
opinion  that  the  question  of  Lyman's  being  injured  by  reason  of 
such  defective  condition  of  the  elevator,  and  the  amount  of  dam- 
ages which  he  thereby  sustained,  were  settled  by  the  verdict  and 
judgment  entered  thereon  in  the  former  action,  and  are  not  now 
open  for  discussion  or  adjudication  upon  the  merits  in  this  action. 
Schultz  had  due  notice  of  the  pendency  of  that  action,  and  was 
afforded  an  opportunity  to  appear  and  defend,  which  he  neglected 
and  refused  to  do,  and  he  was  as  effectually  concluded  thereby  as 
though  he  had  duly  appeared  therein  and  contested  these  questions 
upon  the  merits.  City  of  Wabash  v.  Southworth,  54  Minn.  79,  55 
N.  W.  Rep.  818;  Erickson  v.  Brandt,  53  Minn.  10,  55  N.  W. 
Rep.  61. 

In  order  to  determine  upon  whom  the  liability  rests  in  this  action, 
we  may  properly  consider  three  points:  i.  Who  had  control  and 
possession  of  the  elevator  and  the  machinery  necessarily  connected 
with  its  operation  and  the  right  to  make  constant  repairs  and  keep 
it  in  perfect  condition  for  the  lessee's  use?  2.  Was  it  the  duty  of 
the  lessor,  under  the  covenants  in  the  lease,  to  keep  the  elevator  in 
constant  repair  and  perfect  condition,  irrespective  of  the  question 
whether  he  had  notice  of  its  being  out  of  repair.  In  other  words, 
was  he  liable  for  injury  resulting  from  its  being  out  of  repair  with- 
out his  having  knowledge  of  such  defect?  3.  Was  Shotweli's  notice 
of  the  defective  condition  of  the  elevator  sufficient  to  charge  plain- 
tiff with  contributory  negligence  in  not  giving  notice  thereof  to 
defendant  ? 

The  only  control  or  possession  which  plaintiff  had  over  the  ele- 
vator was  that  his  operator  might  stand  upon  the  platform  while 
operating  it  in  carrying  plaintiff's  merchandise.  The  other  tenants 
had  the  same  right.  As  the  defendant  was  the  owner  of  the  build- 
ing and  elevator  and  the  third  story  not  rented,  the  presumption  is 
that  he  had  the  absolute  control  and  possession  of  the  elevator  at 
all  times  subject  only  to  the  tenant's  right  of  carrying  goods  as 
above  indicated. 

Hence,  he  had  the  legal  right  and  the  actual  opportunity  to  make 
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all  necessary  repairs  and  keep  the  elevator  and  its  machinery  in  per- 
fect condition,  irrespective  of  the  covenant  and  reserved  privilege 
in  the  lease  to  do  so.  Olson  bad  no  right  and  was  under  do  legal 
obligation  to  repair  the  elevator.  He  had  no  right  to  go  to  the 
basement  or  other  stories  for  the  purpose  of  repairing  it,  nor,  as 
against  other  tenants,  to  stop  its  running  for  such  purpose.  His 
right  to  its  use  was  not  exclusive,  but  a  right  of  passageway  in  com- 
mon with  the  other  tenant  and  the  landlord,  the  latter  having  gen- 
eral control  over  the  elevator;  and  we  are  of  the  opinion  that  the 
leasing  of  the  fourth  story  of  the  building,  under  such  circum- 
stances, does  not  exonerate  the  defendant  landlord  from  responsi- 
bility for  the  safe  condition  of  the  elevator  under  the  specific 
covenant  in  the  lease. 

There  is  no  merit  in  the  contention  of  appellant's  counsel  that 
the  elevator  was  to  be  kept  in  the  same  condition  as  when  the  lease 
was  executed.  If  it  was  not  in  repair  and  perfect  condition,  it  was 
the  duty  of  the  landlord  to  put  it  in  that  condition  at  or  before  the 
commencement  of  the  lease,  and  keep  it  so  during  the  term.  Myers 
V.  Burns,  35  N.  Y.  269-271.  Nor  was  it  necessary  to  show  that  the 
defendant  had  actual  knowledge  of  the  defect.  His  duty  was  that 
of  care,  and  ignorance  of  the  defect  was  no  defense.  Lindsay  v. 
Leighton,  150  Mass.  285,  22  N.  E.  Rep,  901,  and  cases  cited  (i). 

In  the  case  at  bar  it  is  conceded  that  Olson  had  no  actual  notice 
of  the  defective  condition  of  the  elevator,  and  his  right  of  action  is 
challenged  upon  the  ground  that  Shotwell,  the  manager  of  Olson's 
factory,  knew  that  the  elevator  was  out  of  repair,  and  that  such 
knowledge  on  the  part  of  Shotwell  is  in  law  imputable  to  Olson, 
and,  hence,  that  Olson's  contributory  negligence  precludes  his 
recovery  against  Schultz.  But  the  failure  to  bind  Olson  in  this 
respect  rests  upon  the  insufficiency  of  the  finding  of  facts.  Shot- 
well  was  the  manager  of  the  factory  and  its  operations,  and  in 
charge  of  the  workmen  employed  therein,  but  not  of  the  elevator. 
It  nowhere  appears  that  he  had  any  control,  possession,  or  manage- 
ment over  the  elevator  or  over  Lyman,  who  operated  it  occasion- 
ally. The  finding  of  fact  by  the  trial  court  is  that  Shotwell  knew 
that  a  bolt  in  the  arm  of  the  elevator  case,  through  an  opening  in 

I.  In  Looney  v.  McLean,  139  Mass.  landlord  from  all  responsibllily  for  the 

33,  it  was  ruled  that:   Where  a  portion  safe  condition  of  that  portion  of  which 

of  a  building  is  tet,  and  the  tenant  has  he  still  retains  control,  and  which  he 

rights  of  passageway  over  staircases  is  bound  to  repair."    See  Sweeney  i'. 

and  entries  in  common  with  the  land-  Railroad,    10    Allen,    368;     Elliott    i'. 

lord    and   the    other   tenants   there    is  Pray.  Id.  378. 
no  such  leasing  as  will   exonerate  Ih^ 
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which  the  steel  cables  used  in  starting  and  stopping  the  elevator 
iij^suil,  was  lost  out,  so  that  said  arm,  when  the  elevator  reached 
ihe  fourth  floor,  would  not  come  against  the  button  fastened  to  said 
Mcel  cable,  but  would  allow  the  same  to  creep  about  twelve  inches 
jli,)ve  said  floor.  This  is  the  extent  of  Shotwell's  knowledge  or 
■.  'ticc  of  any  defect  in  the  elevator.  This  alone  was  not  the  cause 
"\  the  injury  to  Lyman,  nor  did  Shotwetl  know  or  have  reason  to 
.■-■licve  that  this  condition  of  the  elevator  was  dangerous  in  its  use, 
cnhcr  to  person,  life,  or  property.  In  fact,  the  trial  court  found 
that  the  absence  of  said  bolt  or  the  arm  would  not  affect  the  opera- 
tion of  the  elevator,  or  cause  it  to  fall,  if  the  guide  strips  (being 
maple  strips  two  by  two  inches)  had  been  properly  constructed  so  as 
to  ran  to  the  top  of  the  shaft,  thereby  preventing  the  elevator  shoes 
which  oi>erated  on  the  guides  from  getting  off  the  guides  and  hang- 
ing up  the  elevator  cage  by  reason  of  the  shoes  getting  on  top  of  the 
guides,  and  that  said  guide  strips  did  not  run  to  the  top  of  the  ele- 
Tjtiir  shaft,  but  stopped  below  that  point.  Shotwell  did  not  have 
the  slightest  knowledge  or  notice  of  these  facts,  the  existence  of 
vhich  constituted  the  primary  cause  of  the  injury,  and  were  evi- 
dently defects  which  existed  in  the  original  construction  of  the  ele- 
vator, and  chargeable  to  the  owner  of  the  building.  Such  being  the 
case,  the  owner  is  presumed  to  know  of  these  defects,  and  notice 
thereof  need  not  be  given  him,  to  render  him  liable.  Certainly,  a 
tenant  who  has  no  knowledge  of  such  defects,  and  is  not  bound 
to  know  them,  is  not  chargeable  with  negligence  in  not  giving  the 
landlord  notice  thereof.  The  facts  therefore  fail  to  show  any 
knowledge  upon  the  part  of  Shotwell,  as  manager  of  Olson,  which 
could  be  imputed  to  the  latter,  and  conclude  him  from  maintaining 
this  action  upon  the  ground  of  contributory  negligence. 

Judgment  affirmed. 

Opinion  by  Buck,  J. 


WILUAMS  V.  GREAT   NORTHERN   RAILWAY 
COMPANY. 

Supreme  Court,  Minnesota,  April,  iSgj, 


EVIDENCE    OF    PHYSICIAN  —  JP£S     (;£5r-«  —  DECLARATIONS    OF 

PAIN.  —  Wheoever  bodilj'  •uRering  is  male  ha  I  to  b«  proved  expressions 

or  eotnplaiau  made  at  the  time  which  are  the  natural  and  instinctive  mani- 

lestatioaa  of  pain  and  suffering,  arc  coinpetenl  evidence  s«  part  of  the  th 
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gesta  and  maf  be  testified  to  and  described  bp  a.ay  person  in  whose  pres- 
ence they  were  uttered.  Distinction  noted  between  such  complaints  and 
the  mere  narration  of  past  symptoms  or  simple  descriptive  statements 
which  furnish  no  evidence  of  the  existence  of  suffering  except  the  asser- 
tion of  the  party.  Former  decisions  of  this  court  on  the  question  when  the 
statements  and  representations  of  a  sick  person  to  his  medical  attendant, 
for  the  purposes  of  treatment,  as  to  the  nature,  symptoms,  and  efiecC^  of 
his  injury  or  malady,  are  admissible  as  original  evidence  in  his  own  favor, 
considered  and  construed  as  not  going  further  than  to  decide  chat  they  are 
admissible  when  they  relate  loexisCing  pain  or  other  symptoms  from  which 
the  patient  is  suffering  at  the  time.  Held,  that,  even  if  this  rule  should  be 
adhered  to,  it  should  not  be  extended  so  as  to  apply  to  descriptions  of  past 
symptoms  or  to  statements  based  on  past  experience.  A  statement  by  a 
party  to  his  physician  that  he  has  lost  his  sexual  powers  is  not  admissible 
as  original  evidence  in  his  own  favor,  being  mere  hearsay.  On  the  cross- 
examination  of  a  witness,  testifying  as  an  expert,  counsel  may  be  per- 
mitted, for  the  purpose  of  testing  his  skill  and  accuracy,  to  ask  him  hypo- 
thetical questions,  pertinent  to  the  inquiry,  assuming  facts  having  □» 
foundation  in  the  evidence. 
(Syllabus  by  the  court.) 

Appeal  from  judgment,  District  Court,  Ramsey  County,  in  favor 
of  plaintil?  and  from  order  refusing  new  trial. 

The  plaintiff  brought  this  action  for  $50,000  for  personal  injuries  , 
received  on  September  11,  1895,  from  a  collision  of  two  of  defend- 
ant's trains  on  one  of  which  he  was  at  the  time  employed  as  United 
States  mail  agent.  The  defendant  admitted  its  liability  in  some 
amount,  but  joined  issue  as  to  the  amount.  This  was  the  only  issue 
in  the  case.  The  trial  resulted  in  a  verdict  for  plaintiff  for  $io,ooo. 
Two  questions  only  are  presented  as  error.  First,  Whether  the 
court  erred  in  admitting  in  evidence  in  favor  of  plaintiff,  certain 
complaints  and  statements  made  by  him  to  third  parties  descriptive 
of  his  pain  and  suffering,  and  of  the  effect  and  symptoms  of  his 
injuries;  second,  whether  the  damages  awarded  were  excessive. 

After  the  accident  plaintiffwas  taken  out  of  the  wreck  and  brought 
down  to  a  hospital  in  St.  Paul,  where  he  remained  for  six  weeks, 
when  he  was  carried  to  his  own  house,  in  the  city.  The  case  was 
tried  in  May,  1896.  The  plaintiflf,  as  a  witness  on  his  own  behalf, 
testified  as  to  his  injuries  and  their  symptoms,  but  made  no  men- 
tion of  any  loss  or  impairment  of  his  sexual  functions.  His  wife, 
who  was  in  attendance  upon  him  both  in  the  hospital  and  after- 
wards, was  called  as  a  witness  in  his  behalf,  and  testified  without 
objection  to  his  condition  and  his  complaints  of  pain  and  suffering 
while  in  the  hospital.  When  she  attempted  to  testify  to  complaints 
he  made  after  he  left  the  hospital  objection  was  made  thereto, 
which  the  court  overruled. 
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Dr.  Rutledge,  a  physician  and  surgeon  of  Grand  Forks,  was  then 
called  as  a  witness  for  the  plaintiff,  who  testified  in  substance,  that 
he  got  here  the  next  night  after  the  accident,  and  remained  in 
almost  constant  attendance  upon  plainti.f  at  the  hospital  until  the 
3oth  of  September;  that  he  had  known  him  intimately  since  1883; 
that  he  had  been  his  physician  and  medical  adviser  almost  ever  since 
he  had  known  him,  whenever  he  was  near  enough  to  reach  him. 
He  then  testified  as  to  all  the  objective  symptoms  of  plaintiff's 
injuries  while  he  was  in  attendance  upon  him.  Whether  the  witness 
had  treated  the  plaintiff  after  the  zoth  of  September  did  not  then 
appear.  The  examination  of  the  witness  by  plaintiff's  counsel  then 
proceeded  as  follows: 

"  Q.  During  the  timt  you  have  been  treating  Mr.  Williams  since 
the  accident,  what  complaints  has  he  made  to  you?  Mr.  Welling- 
ton: Weil,  now  this,  of  course,  relates  to  expressions  of  pain  Inci- 
dent to  the  injury.  Q.  What  complaints  of  pain  did  Mr.  Williams 
make  to  you?  A.  He  has  made  the  same  complaints  in  regard  to 
his  head,  in  regard  to  his  leg,  and  in  regard  to  his  lack  of  appe- 
tite and  taste,  that  has  been  mentioned  before.  He  has  also  com- 
plained of  his  loss  —  partial  loss  —  of  sexual  functions,  appetites; 
inability  to  perform  sexual  functions  properly,  satisfactorily.  Mr. 
Wellington:  I  move  to  strike  out  that  last  answer,  in  regard  to  that 
portion  of  it,  for  the  reason  that  there  is  no  such  issue  made  here, 
and  irrelevant  under  the  pleadings,  and  no  complaint  made  by  the 
plaintiff  himself.  The  court:  What  portion  is  it?  Mr.  Wellington: 
That  portion  in  regard  to  his  sesual  functions,  etc.  The  court: 
Your  objection  is  that  it  is  not  sprecially  pleaded?  Mr,  Wellington: 
That  it  is  irrelevant,  that  it  is  not  specially  pleaded,  that  the  plain- 
tiff has  not  testified  anything  in  regard  to  that,  and  that  it  would  be 
simply  establishing  it  by  a  complaint  made  outside  of  court.  The 
court:  I  think  I  will  let  it  stand.  (Exception  by  defendant.)"  It 
subsequently  appeared  from  the  cross-examination  of  this  witness 
that  he  had  not  seen  the  plaintiff  after  the  loth  of  September  until 
the  following  April,  when  he  visited  the  witness  in  Grand  Forks; 
and  it  does  not  appear  whether  or  not  he  treated  the  plaintiff  at 
that  time.  The  witness  was  dismissed  without  being  asked  to  give 
any  expert  opinion  based  on  the  symptoms  of  plaintiff's  injuries. 
All  of  the  subjective  symptoms  testified  to  by  the  witness  were  the 
same,  or  of  the  same  general  nature  as  those  testified  to  by  the  plain- 
tiff, except  that  of  the  impairment  of  his  sexual  functions. 

Dr.  Penny  of  St.  Paul,  a  physician  and  surgeon,  was  then  called 
as  a  witness  for  plaintiff.  He  had  been  treating  the  plaintiff  as  his 
medical  attendant  from  the  time  of  the  injury  down  to  the  trial,  and 
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testified  without  objection  to  the  complaints  of  pain  and  suffering 
made  to  him  by  the  plaintiff  during  the  entire  time  of  this  treat- 
ment. Objection  was  made  to  the  evidence  of  the  witness  as  to 
statements  of  the  plaintiff  in  reference  to  his  loss  of  sexual  powers. 

The  question  as  to  the  circumstances  under  which  expressions  or 
declarations  of  pain  and  suffering  are  admissible  in  evidence  in 
behalf  of  the  person  making  them  is  one  of  much  importance. 
especially  in  view  of  the  rapid  growth  of  personal  injury  suits,  and 
the  increased  frequency  with  which  physicians  are  called  as  expert 
witnesses.  At  the  outset  it  is  necessary  to  note  the  distinction, 
often  overlooked,  between  mere  descriptive  statements  of  pain,  or 
other  subjective  symptoms  of  a  malady  which  furnish  no  intrinsic 
evidence  of  their  existence,  and  those  exclamations  or  complaints 
which  are  the  spontaneous  manifestations  of  di.itress,  and  which 
naturally  and  instinctively  accompany  and  furnish  evidence  of  exist- 
ing Buffering.  Exclamations  and  expressions  of  the  latter  kind  are 
the  natural  language  of  pain;  and,  whenever  its  existence  at  any  par- 
ticular time  is  a  relevant  fact,  such  manifestations  of  it  are  always 
admissible  as  original  evidence,  under  the  ordinary  application  of 
the  rule  of  res  gestce.  They  are  in  the  nature  of  verbal  acts,  and 
may  always  be  testified  to  and  described  by  any  person  in  whose 
presence  they  were  uttered.  We  take  it  that  it  is  expressions  of 
this  nature  to  which  Mr.  Greenleaf  refers  when  he  says;  "Whenever 
the  bodily  or  mental  feelings  of  an  individual  are  material  to  be 
proved,  the  usual  expressions  of  such  feelings,  made  at  the  time  in 
question,  are  also  original  evidence.  If  they  are  the  natural  language 
of  the  affection,  whether  of  the  body  or  the  mind,  they  furnish 
satisfactory  evidence,  and  often  the  only  proof,  of  its  existence; 
and  whether  they  were  real  or  feigned  is  for  the  jury  to  determine." 
Greenl.  Ev.  sec.  102.  It  may  not  always  be  easy  to  draw  the  line 
between  such  complaints  or  expressions  and  mere  descriptive  state- 
ments, but  the  authorities  all  recognize  and  make  the  distinction, 
which  is  one  that  accords  with  the  experience  and  observation  of 
every  one.  Hagenlocher?'.  Railroad  Co.,  99  N.  Y.  137,  r  N.  E.  Rep. 
536;  Roche  V.  Railroad  Co.,  105  N.  Y.  294,  11  N.  E,  Rep.  630. 

The  question  when,  if  ever,  mere  descriptive  statements  of  pain 
or  other  subjective  symptoms  of  malady  are  admissible  in  evidence, 
is  one  of  more  doubt  and  difficulty.  In  the  latter  part  of  the  section 
just  cited  Mr,  Greenleaf  says:  "  So,  also,  the  representations  by  a 
sick  person  of  the  nature,  symptoms,  and  effects  of  the  malady  under 
which  he  is  laboring  at  the  time  are  received  as  original  evidence. 
If  made  to  a  medical  attendant,  they  are  of  greater  weight  as  evi- 
dence ;  but,  if  made  to  any  other  person,  they  are  not  on  that  account 
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to  be  rejected."  This  cannot  be  sustained  under  the  rule  of  res 
gesta.  It  is  therefore  clearly  an  exception  to  the  rule  excluding 
hearsay  evidence.  Various  reasons  have  been  advanced  for  making 
the  exception.  One  is  that  as  the  opinion  of  a  surgeon  or  physician 
as  to  the  condition  and  symptoms  of  his  patient  and  the  causes  and 
nature  of  his  malady  is  clearly  competent,  as  coming  from  an  expert, 
and  as  this  opinion  must  necessarily  be  formed  in  part  on  the  state- 
ment of  his  patient  as  to  subjective  symptoms,  it  would  be  unreason- 
able to  receive  the  opinion,  and  exclude  the  reasons  or  grounds  on 
which  it  was  founded.  This  is  all  true,  but  it  furnishes  no  ground 
for  permitting  a  physician,  any  more  than  any  other  expert,  to  give 
an  opinion  founded  on  hearsay  evidence.  When  evidence  has  been 
introduced  on  the  trial  tending  to  prove  that  certain  symptoms  in 
fact  existed,  it  is,  of  course,  competent  to  show  that  their  existence 
was  communicated  to  the  physician  for  the  purpose  of  showing  alt 
the  grounds  upon  which  he  based  his  opinion.  Another  reason 
sometimes  advanced  is  that  where  statements  are  sometimes  made 
by  a  patient  to  his  medical  attendant,  with  a  view  to  be  acted  on  in 
a  matter  of  such  grave  personal  concernment  to  the  patient,  he  has 
a  strong  and  direct  interest  to  adhere  to  the  truth.  This  may  go  to 
the  weight  of  the  evidence,  but  not  to  its  competency.  Moreover, 
these  reasons  are  not  as  broad  as  the  rule.  A  third  reason,  and 
probably  the  principal  one,  for  making  the  exception,  was  founded 
on  the  supposed  necessities  of  the  case,  to  wit,  that  symptoms  of  a 
malady  are  usually  in  part  subjective,  which  can  only  be  ascertained 
from  the  statements  of  the  patient  himself;  and,  as  he  could  not 
testify  in  his  own  behalf,  the  only  way  in  which  these  symptoms 
could  be  proved  was  by  evidence  of  his  complaints  to  others. 

Abuses  resulting  from  receiving  in  evidence  simple  descriptive 
statements  of  pain  and  suffering,  or  other  symptoms  and  effects  of  an 
injury  or  malady,  and  the  fact  that  the  necessity  for  their  admission 
has  been  mainly  removed  by  statutes  making  parties  competent  wit- 
nesses in  their  own  behalf,  have  led  to  a  re-examination  and  a  limita- 
tion of  the  former  rule.  According  to  the  great  weight  of  modern 
authorities,  the  mere  descriptive  statements  of  a  sick  or  injured  per- 
son as  to  the  symptoms  and  effects  of  his  malady  are  only  admissible 
under  the  following  circumstances:  First.'  They  must  have  been 
made  to  a  medical  attendant  for  the  purposes  of  medical  treatment. 
Second.  They  must  relate  to  existing  pain  or  other  symptoms  from 
which  the  paUent  is  suffering  at  the  time,  and  must  not  relate  to 
past  transactions  or  symptoms,  however  closely  related  to  the  pres- 
ent sickness.  This  was  probably  always  the  rule,  but  the  courts 
are  now  disposed  to  apply  it  more  strictly  than  formerly.     Third. 
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Such  statements  are  only  admissible  when  the  medical  attendant  is 
called  upon  to  give  an  expert  opinion  based  in  part  upon  them.  He 
cannot  merely  testify  to  the  statements,  and  then  stop.  In  the 
absence  of  any  expert  opinion  based  on  the  statements,  they  stand 
on  the  same  footing  as  if  made  to  a  non-expert  witness.  We  find  no 
case  which  expressly  and  directly  announces  this  proposition,  but 
we  think  it  is  clearly  implied,  and  logically  follows,  from  the  fact 
that  such  statements  are  held  to  be  admissible  only  when  made  to  a 
person  of  scientific  medical  knowledge.  Moreover,  there  is  a  prac- 
tical reason  for  such  a  rule.  A  physician  has  both  the  ability  and 
opportunity  of  observing  and  ascertaining  whether  the  patient's 
statements  of  subjective  symptoms  correspond  with  the  objective 
symptoms,  and  hence  of  forming  a  fairly  accurate  opinion  as  to 
whether  such  statements  are  true  or  false;  and,  when  he  comes  to 
give  his  expert  opinion,  presumably  he  will  base  it  on  such  state- 
ments only  so  far  as  he  believed  them  to  be  true.  He  might  truth- 
fully and  safely  testify  that  the  patient  made  certain  statements  to 
him,  and  yet  be  unwilling  to  venture  an  opinion  that  they  were  true, 
or,  if  true,  that  such  symptoms  were  caused  by  or  in  any  way  con- 
nected with  the  injury  complained  of. 

So  far  as  we  can  discover,  this  is  as  far  as  any  of  the  courts  have 
ever  gone  in  modifying  or  limiting  the  former  rule  on  this  subject, 
even  in  jurisdictions  where  parties  are  competent  witnesses  in  their 
own  behalf. 

It  only  remains  to  apply  the  rules  to  the  facts  in  this  case: 

First.  The  plaintiff's  wife,  being  a  non-expert  witness,  it  was  only 
competent  for  her  to  testify  to  such  exclamations  or  complaints  as 
were  apparently  the  natural  and  instinctive  manifestations  of  exist- 
ing pain  and  suffering.  Assuming,  without  deciding,  that  the  ques- 
tion propounded  to  her  was  too  broad,  and  called  for  more  than  was 
admissible  under  the  rule,  no  such  objection  was  made.  The  only 
point  suggested  by  the  objection  was  the  incompetency  of  complaints 
made  by  the  plaintiff  after  he  left  the  hospital,  as  distinguished  from 
similar  complaints  made  while  he  was  in  the  hospital.  An  objection 
based  on  any  such  distinction  was  clearly  untenable. 

Second.  The  part  of  Dr.  Rutledge's  answer  which  defendant's 
counsel  moved  to  strike  out  was  not  responsive  to  the  question  put 
to  him,  which  was  limited  to  expressions  of  pain.  Therefore, 
-  counsel  waived  nothing  by  not  objecting  to  the  question.  As  we 
construe  the  grounds  of  counsel's  motion,  as  finally  stated  by  him, 
they  resolve  themselves  into  two;  First,  that  the  evidence  was  inad- 
missible under  the  pleadings;  second,  that  it  was  mere  hearsay. 
The  first  is  untenable,  and  it  only  remains  to  consider  the  second. 
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We  are  of  opinion  that  the  answer  was  not  admissible.  Without 
going  into  any  extended  discussion  of  a  somewhat  delicate  subject, 
we  hold  that  the  statement  of  plaintiff,  testified  to  by  the  witness, 
cannot  be  said,  in  any  proper  sense,  to  refer  to  any  existing  symptoms 
from  which  he  was  sufferng,  or  of  which  he  had  any  present  con- 
sciousness at  the  time,  but  was  really  in  the  nature  of  a  mere  narra- 
tion of  his  past  symptoms  or  past  experience.  In  all  the  cases  in 
which  we  have  held  statements  made  to  a  medical  attendant  admis- 
sible, they  have  referred  to  pains  or  other  effects  of  the  injury  from 
which  the  patient  was  suffering,  and  of  the  existence  of  whi'ch  he 
must  have  had  a  present  consciousness  at  the  time  of  making  the 
statement.  This  cannot  be  said  to  be  the  case  with  the  disirbility 
referred  to,  and  we  do  not  think  the  rule  should  be  extended  so  as 
to  apply  to  it.  When  we  consider  the  difficulty,  if  not  impossibility, 
of  a  ph3rsician's  determining  either  the  existence  or  the  cause  of  such 
a  disability,  it  would  be  repugnant  to  the  common  sense  of  every 
one  to  permit  it  to  be  proven  by  the  unsworn  statement  of  the  party 
himself,  which,  in  the  very  nature  of  things,  it  would  be  almost 
impossible  to  rebut.  There  is  another  serious  objection  to  allowing 
this  hearsay  evidence  to  go  to  the  jury.  Dr.  Rutledge  was  not  called 
on  to  give  an  expert  opinion  as  to  the  nature,  cause,  or  extent  of 
plaintiff's  injuries.  He  was  merely  called  on  to  testify  to  plaintiff's 
objective  symptoms,  which  he  personally  observed,  and  to  state- 
ments of  the  plaintiff  himself,  and  was  then  dismissed  from  the  wit- 
ness stand.  Therefore  his  testimony  as  to  plaintiff's  statements 
stood  in  the  same  position  as  if  given  by  a  non-expert  witness,  from 
whose  lips  it  would  have  been  pure  hearsay.  It  went  to  the  jury 
without  even  the  safeguard  of  the  expert  opinion  of  the  witness  as 
to  its  truth  or  falsity,  or  as  to  the  physical  condition  of  the  plaintiff 
based  upon  it.  How  much  of  this  very  large  verdict  may  have  been 
awarded  on  account  of  this  unsworn  and  uncorroborated  statement 
of  the  plaintiff  it  is  impossible  to  tell,  but  the  case  illustrates  with 
exceptional  force  the  danger  and  injustice  of  allowing  such  state- 
ments to  be  given  in  evidence.  We  do  not  place  our  decision  on  this 
ground,  for  the  reason  that  it  may  be  doubtful  what  would  be  the 
effect  of  plaintiff's  failure  to  follow  his  testimony  with  other  evidence 
which  would  have  made  it  competent  if  admissible  under  any  circum- 
stances,—  whether  it  would  make  available  defendant's  original 
objection  to  it  as  hearsay,  or  whether  it  would  have  been  his  duty 
to  move  to  strike  it  out,  or  to  move  for  a  new  trial  on  that  ground. 
We  have  called  attention  to  it  to  illustrate  the  great  impropriety 
and  danger  in  allowing  this  kind  of  evidence  to  go  to  the  jury  at  all, 
and  especially  in  this  way.     What  we  have  said  as  to  the  error  in 
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refusing  to  strike  out  the  answer  of  Dr.  Rutledge  is  equally  applica- 
ble to  the  admission  of  the  testimony  of  Dr.  Penny  on  the  same 
subject.  We  think  the  verdict  is  considerably  larger  than  we  as 
jurors  would  have  awarded,  yet,  we  would  not  feel  justified  in  dis- 
turbing it  on  that  ground. 

Order  reversed. 

Opinion  by  Mitchell,  J. 

SOUTAR  V.  MINNEAPOLIS  INTERNATIONAL 
ELECTRIC   COMPANY. 

Supreme  Court,  Minnesota,  April,  iS^y. 


MASTER  AND  SERVANT  — ASSUMPTION  OF  RISK.  — Where  the  plaintiff 
was  repairing  wires  and  was  told  by  defendant's  superintendent  to  get 
down  from  where  the  plaintiff  was  standing  and  to  stand  on  a  window 
ledge,  and  not  being  able  to  reach  the  wires  plaintiff  so  told  the  superin- 
tendent, who  directed  a  fellow -employee  to  obtain  something  fur  plaintiff  to 
stand  on,  and  a  box  being  brought  the  fellow-employee  handed  it  to  the 
superintendent  who  passed  it  to  plaintiff  who  placed  it  on  the  window  sill 
and  stood  on  the  box,  which  broke,  and  he  fell  and  was  badly  injured,  the 
defendant  was  not  liable. 
Appeal  from  judgment.  District  Court,  Hennepin  County,  in 
favor  of  plaintiff. 

Harrison  &  Noyes,  and  Rolla  E.  Noves,  for  appellant. 
F.  D.  Larrabee,  for  respondent. 

Action  to  recover  damages  for  injuries  sutained  by  plaintiff,  caused 
by  defendant's  alleged  negligence.  Verdict  for  the  plaintiff  for 
^,574.88,  and  the  defendant  appealed  from  an  order  denying  its 
alternative  motion,  for  judgment  notwithstanding  the  verdict,  or  for 
a  new  trial.  The  defendant  here  claims  that  the  evidence  fails  to 
show  that  it  was  negligent,  but,  if  it  be  held  otherwise,  then  it  is 
claimed  that  the  evidence  clearly  shows  that  the  plaintiff  was  guilty 
of  contributory  negligence,  and  that  the  risk  and  danger,  if  any,  of 
using  the  box  in  question  in  this  case,  were  as  obvious  and  as  fully 
appreciated  by  the  plaintiff  as  they  were  or  could  be  by  the  defend- 
ant; hence  the  trial  court  ought  to  have  directed  a  verdict  for  it. 
The  evidence  as  to  several  material  matters  is  conflicting,  but  we 
must  accept,  for  the  purpose  of  this  appeal,  the  most  favorable  view 
of  the  evidence  for  the  plaintiff.  His  evidence  tended  to  establish 
these  facts:  The  plaintiff,  at  the  time  of  his  injury,  October  aa, 
1895,  was  twenty-four  years  old.     He  had  been  employed  by  the 


DigiLizedbyGoOglc 


American  Negligence  Reports.  893 

defendant  as  a  carpenter,  and  in  putting  up,  adjusting,  and  repairing 
electric  wires,  for  a  year  previous  to  his  injury.  Prior  to  his 
employment  by  the  defendant,  he  followed  the  business  of  a  car- 
fwnter.  During  the  time  he  worlted  for  the  defendant,  George 
Lintner  was  its  superintendent;  and,  at  the  time  of  the  accident,  the 
latter,  the  plaintiff,  and  the  electrician,  Beaumont,  were  engaged  in 
adjusting  wires  which  ran  on  the  inside  of  the  elevator  shaft  of  the 
Edison  Building,  in  the  city  of  Minneapolis.  The  elevator  shaft  was 
next  to  the  outside  walls  of  the  building,  with  windows  nearly  as 
wide  as  the  elevator,  and  some  seven  feet  high, —  one  on  each  floor. 
The  window  sills,  on  the  inside,  between  the  window  and  the  eleva- 
tor, were  level,  and  eighteen  inches  wide.  The  elevator  was  a 
square  open  platform  for  freight,  which  was  operated  by  William 
Aldrich,  and  was  standing  at  the  time  of  the  accident  between  the 
second  and  third  floors  of  the  building,  and  about  four  feet  above 
the  window  sill  of  the  window  along  which  the  wires  which  were 
being  adjusted  ran.  While  the  plaintiff  was  standing  on  the  platform 
of  the  elevator,  and  engaged  in  sawing  a  wire,  he  was  directed  by 
Lintner,  the  superintendent,  who  was  also  on  the  platform,  to  get 
down  and  stand  on  the  window  sill,  as  it  was  awkward  working  where 
he  was.  The  plaintiff  did  as  directed,  and  found  that  he  was  not 
tall  enough  to  reach  the  wire,  and  so  told  Lintner,  who  directed 
Aldrich  to  get  something  for  the  plaintiff  to  stand  upon.  Aldrich 
got,  as  plaintiff  claims,  from  a  printing  ofGce  in  the  building,  a  box, 
and  passed  it  to  Lintner,  who  immediately,  without  examination, 
passed  it  to  the  plaintiff,  and  said,  "  Stand  on  that;  "  also,  "  Hurry 
up;  we  want  to  get  this  work  done  before  dark,"  The  plaintiff, 
without  paying  any  attention  whatever  to  the  box,  except  to  observe 
that  it  was  a  box,  for  the  reason,  as  he  claims,  that  he  was  being 
hurried,  took  it  from  Lintner,  placed  it  sidewise  on  the  window  sill, 
and  parallel  thereto,  stepped  upon  the  box,  which  broke,  and  he  was 
thereby  thrown  under  the  bottom  of  the  elevator  platform,  and  down 
the  shaft,  breaking  his  leg,  and  otherwise  seriously  injuring  himself 
by  the  fall.  The  box  was  two  and  one-half  feet  long,  eighteen 
inches  high,  and  eight  inches  wide,  made  of  inch  boards  nailed 
together,  and  "  seemed  to  be  a  good  solid  box,"  It  was  without 
cover  or  bottom,  with  a  narrow  strip  nailed  diagonally  across  from 
corner  to  comer.  There  were  no  latent  defects  in  the  box.  It  was 
perfectly  light  where  the  plaintiff  stood  on  the  window  sill;  also 
on  the  platform.  His  eyesight  was  unimpaired,  and  he  had  been 
accustomed  as  a  carpenter  to  handle  lumber,  build  frame  houses  and 
scaffolds.  He  had  also  previously  worked  in  this  same  elevator 
shaft,  adjusting  and  repairing  the  wires  therein.     When  the  plaintiff 
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and  Beaumont  commenced  the  work  in  question,  Lintner  was  not 
present.  He  visited  the  work  two  or  three  times  during  its  pro- 
gress, and,  when  present,  both  assisted  in  the  work  and  directed  it. 
His  last  visit  to  the  work  was  about  ten  minutes  before  the  accident. 
He  went  to  the  platform  where  the  plaintiff  was  standing,  and  began 
to  prepare  the  welding  material  for  the  wires.  What  followed  we 
have  already  stated. 

The  foregoing  statement  of  facts  is  as  favorable  to  the  plaintiff  as 
his  testimony  warrants,  and  is  based  upon  the  assumption  that  it  was 
true,  although  he  was  contradicted  in  material  particulars.  Do 
these  facts  show,  as  a  matter  of  law,  that  the  defendant  was  not 
liable  to  the  plaintiff  for  his  injuries  ?  Our  conclusion  is  that  they 
do.  A  master  is  bound  to  use  reasonable  care,  to  provide  his  serv- 
ant with  reasonably  safe  tools,  implements,  and  instrumentalities  to 
do  his  work,  a  safe  place  for  the  execution  of  the  work,  and  to  direct 
and  supervise  the  performance  of  the  work  in  a  reasonably  safe  man- 
ner. Whoever  is  authorized  to  discharge  these  duties  for  the  roaster 
is  a  vice-principal,  no  matter  what  his  title  or  rank  may  be.  Such 
is  the  statute,  and  such  was  the  law  before  it.  Laws  1895,  c.  173; 
Ltndvall  v.  Woods,  41  Minn.  212,  42  N.  W.  Rep.  1020.  This  statute 
is  merely  declaratory  of  the  common  law,  and  does  not  change  the 
rules  of  law  as  to  contributory  negligence  or  assumption  of  risks  by 
the  servant.  Hess  v.  Manufacturing  Co.  (Minn,),  68  N.  W.  Rep.  774. 
The  question  of  the  defendant's  liability  in  this  case  must  be  deter- 
mined, not  by  a  literal  reading  of  the  statute,  whereby  its  just  and 
salutary  principles  might  be  unjustly  extended  by  technical  reasoning 
to  a  case  never  contemplated  by  it,  but  by  a  common-sense  con- 
sideration of  the  precise  facts  of  this  particular  case  with  reference 
to  the  statute,  interpreted  by  the  rules  of  the  common  law  as 
declared  by  this  court.  The  box  in  question  was  not  strictly  a  tool 
or  an  implement  or  instrumentality  for  the  doing  of  the  defendant's 
work.  It  was  a  temporary  expedient,  resorted  to  to  meet  an  unex- 
pected and  simple  exigency  in  the  execution  of  the  work.  But 
assuming,  without  so  deciding,  that  the  questions  whether  the  box 
was  an  instrumentality  for  the  doing  of  the  work  of  the  defendant 
within  the  rule,  whether  Lintner  in  handing  it  to  the  plaintiff  was 
acting  as  a  vice-principal,  or  whether  he  was  wanting  In  ordinary  care 
in  not  testing  the  sufficiency  of  the  box  for  the  use  to  which  it  was 
to  be  put,  were  all  questions  for  the  jury,  still  it  is  clear  that  the 
defendant  was  not  entitled  to  recover,  for  he  must  be  held  to  have 
voluntarily  and  knowingly  assumed  the  risk  (if  any  there  were)  of 
using  the  box.  The  place  where  he  was  doing  his  work  was  a  safe 
one;  the  work  itself  was  neither  complicated  nor  dangerous;  and  he 
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fully  understood  it.  It  was  only  when  he  stood  upon  the  box  that 
he  W3S  in  any  danger,  and  such  danger  arose  from  the  simple  fact 
that  the  box  was  not  strong  enough  to  bear  his  weight.  There  were 
no  concealed  dangers.  He  assumed  for  himself  the  ordinary  and 
obvious  risks  of  using  the  box.  It  is,  however,  urged  by  plaintiff's 
counsel  that  he  comes  within  the  rule  that  the  servant  has  a  right 
to  assume  that  the  master  has  exercised  due  care  in  selecting  an 
appliance  furnished  him,  and  that  it  is  reasonably  safe.  The  rule 
has  no  'application  to  plaintiff,  for  he  knew  that  no  examination  or 
test  of  the  box  had  been  made,  and  he  further  knew  whether  it  was 
safe  or  not,  just  as  well,  if  not  better,  than  the  defendant's  superin- 
tendent did. 

Order  reversed  and  case  remanded  to  the  District  Court,  with 
direction  to  enter  judgment  for  the  defendant. 

Opinion  by  Start,  Ch.  J. 

GAGE  V.  ILLINOIS  CENTRAL  RAILROAD 
COMPANY. 

Supreme  Court,  Mississippi,  March,  iSgj. 


CHILD  CARRIED  BEYOND  STATION  — RAILROAD  NOT  LIABLE.— 
WbcTC  a  t>oy,  seven  years  old,  traveling  alone  on  one  of  defendant's  trains 
was  carried  beyond  his  station,  but  was  safely  returned  to  his  destination, 
the  railroad  company  was  not  liable,  (here  being  no  understanding  with  the 

ticket  agent  [hat  the  boy  should  be  specially  looked  after,  but  only  a  promise 
by  the  conductor  to  look  after  him  white  on  the  train. 

Appeal  by  plaintiff  from  judgment  for  defendant  in  the  Circuit 
Court,  Holmes  County.     The  facts  appear  in  the  opinion. 

Noel  &  Pepper,  for  appellant. 

Maves  &  Harris,  for  appellee. 

Calhoon,  Special  Judge.  —  Plaintiff,  seven  years  old,  was  visiting 
his  uncle,  who  lived  near  Montgomery  Station,  on  the  Illinois 
Central  Railroad,  his  home  being  at  Pickens  Station,  on  the  same 
road.  His  uncle  bought  him  a  half-fare  ticket  to  Pickens  Station, 
told  the  conductor  the  boy  was  traveling  alone,  asked  him  to  look 
after  him,  and  to  be  sure  to  tell  the  conductor  who  was  to  take 
charge  of  the  train  at  Canton  that  the  boy  was  traveling  alone,  and 
he  promised  to  do  so.  The  witness  to  these  facts  also  says:  "  The 
agent  at  Montgomery  knew  the  boy  was  traveling  alone,  and  I  know 
of  no  other  passenger  who  was  traveling  from  Montgomery  to 
Pickens  on  that  day."     When  the  train  reached  Pickens,  the  boy's 


DigiLizedbyGoOgle 


396  American  Negligence  Reports. 

father,  who  was  at  the  depot  for  him,  asked  the  conductor  if  he  had 
a  little  boy  on  the  train  for  Pickens,  when  the  conductor  asked  how 
old  he  was,  and  the  father  answered  seven,  and  he  said  "  No."  But 
the  boy  was  on  the  train,  and  it  carried  him  on  to  Sardis.  where  he 
was  well  taken  care  of,  and  returned  to  Pickens  that  night.  The 
court  gave  a  peremptory  instruction  for  the  railroad  company. 
There  was  no  understanding  with  the  ticket  agent  that  the  boy 
should  be,  or  needed  to  be,  especially  looked  after  by  the  railroad 
company.  He  simply  knew,  at  most,  that  he  was  traveling  alone, 
as  many  boys  of  that  age  are  fully  competent  to  do.  The  duty  of 
the  company  extended  no  further  than  to  safely  transport.  The 
courteous  promise  of  the  conductor  to  look  after  the  boy,  and  to 
request  his  successor  at  Canton  to  do  so,  which  he  doubtless  forgot 
to  do,  did  not  bind  the  company.  The  answer  of  the  succeeding 
conductor  could  not  involve  the  company  in  damages.  It  must  be 
presumed  he  did  not  remember  a  boy  on  his  train  looking  to  be 
seven  years  old.  Unless  by  previous  contract  with  the  company,  he 
was  under  no  duty  to  see  that  the  boy  was  put  off.  The  company's 
duty  ended  when  the  station  was  called  out,  as  we  must  presume 
was  done,  in  the  absence  of  proof  to  the  contrary.  This  case  bears 
no  analogy  to  that  of  Weightman  v.  Railway  Co.,  70  Miss,  563,  la 
Southern  Rep.  586,  as  will  appear  on  slight  examination. 
Affirmed. 


ILLINOIS  CENTRAL  RAILROAD  COMPANY  V. 

TEAMS  ET  AL. 
Supreme  Court,  Mississippi,  March,  iSgy. 


MULE  INJURED  IN  TRANSPORTATION  —  EVIDENCE  —  PEREMPTORY 
INSTRUCTION.  —  In   the  absence  of   evidence   as   to   hovr  a  mule   was 
injured  while  in  transponalion,  and  the  carrier  having  proved  reasonable 
care  on  its  part,  a  peremptory  instruction  should  have  been  given  to  find 
(or  the  carrier. 
Appeal  from  judgment  for  plaintlfE  in  the  Circuit  Court,  Holmes 
County.     The  facts  appear  in  the  opinion. 
Mayes  &  Harris,  for  appellant. 
Tackett  &  Smith,  for  appellees. 

Woods,  Ch.  J.  —  As  to  one  of  the  mules  for  which  a  recovery  was 
had,  there  is  an  utter  absence  of  any  evidence  that  it  received  any 
injury  on  the  train  while  being  transported  from  St.  Louis  to  Lex- 
ington.    When  unloaded  from  the  car  on  its  arrival  at  Lexington, 
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nothing  was  noticed  which  indicated  any  injury  to  the  animal.  The 
next  morning  the  mule  was  seen  to  be  suffering,  and  died  two  or 
three  days  afterwards.  But  if  it  be  conceded  that  the  evidence  war- 
ranted the  jury  in  finding  that  this  mule  was  injured  on  the  train,  as 
was  the  case  with  the  other  mule,  which  was  sorely  disabled  when 
taken  from  Che  car,  still,  on  all  the  evidence  in  the  case,  the  railroad 
company  was  not  liable.  How  the  animals  were  hurt,  or  by  what 
means,  nowhere  appears.  It  was  made  plain  by  every  conductor 
who  had  charge  of  the  car  in  which  the  mules  were  transported  from 
East  St,  Louis  to  Lexington  that  the  train  met  with  no  accident  on 
the  route,  and  that  it  was  safely  and  properly  handled.  Indeed,  the 
evidence  is  that  the  car  in  which  these  mules  were  hauled,  together 
with  all  cars  in  front  of  it,  were  supplied  with  air  brakes  and  auto- 
matic couplings,  whereby  the  ordinary  bumping  and  jolting  of  freight 
cars  was  reduced  to  the  minimum.  It  was  shown  that  there  was  no 
defect  or  contrivance  in  the  car  itself  which  could  have  produced  the 
injuries  to  the  mules.  There  was  evidence  —  forappellees  —  of  some 
witnesses  to  the  effect  that,  in  the  opinion  of  the  witnesses,  the  mules, 
loaded  and  crowded  in  the  car  as  they  were  shown  to  have  been,  could 
not  have  injured  themselves.  But  common  observation  and  the 
experience  of  mankind  at  all  familiar  with  the  capacity  tor  gymnastics 
on  the  part  of  this  hybrid  warn  us  not  to  place  reliance  in  mere  opin- 
ions of  witnesses  on  this  point.  If  they  did  not  inflict  the  injuries  on 
themselves,  how  were  they  inflicted  ?  The  speculation,  however,  is 
profitlKss;  for,  if  the  railroad  company  proved  reasonable  care  in 
transporting  the  animals,  no  liability  attached  to  it,  and  we  have  seen 
that  this  burden  was  successfully  borne  by  the  railroad.  The  case 
is  covered  by  that  of  Railway  Co.  v.  Bigger,  66  Miss.  319,  6  Southern 
Rep.  334.  The  peremptory  instruction  asked  by  appellant  should 
have  been  given. 

Reversed  and  remanded. 


WEINBERG   V.   METROPOLITAN   STREET  RAIL- 
WAY COMPANY. 

Supreme  Court,  Missouri,  Division  No.  2,  May,  i8gj. 


ALIGHTING  FROM  STREET  CAR—  NOMINAL  DAMAGES  — VERDICT.— 
A  verdict  (or  nominal  damages,  one  dollar,  in  favor  of  a  person  who  was 
slightly  injured  in  alighiing  from  a  street  car,  will  not  be  set  aside  on  Ihe 
ground  of  passion,  prejudice  or  pariiality. 
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Appeal  by  plaintiff  from  judgment  on  verdict  rendered  for 
nominal  damages  in  the  Circuit  Court,  Johnson  County.  The  facts 
appear  in  the  opinion. 

O.  L.  Hours,  and  Hollis  &  Lithgow,  for  appellant. 

Pratt,  Dana  &  Black,  for  respondent. 

Burgess,  J.  —  This  is  an  action  for  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  plaintiff  by  being  thrown  upon  the 
pavement  while  alighting  from  defendant's  car  in  Kansas  City,  Mo,, 
by  reason  of  the  carelessness  and  negligence  of  the  servants  of 
defendants  in  charge  of  said  cars.  The  suit  was  begun  in  the  circuit 
court  of  Jackson  county,  but  the  venue  was  subsequently  changed 
to  Johnson  county,  where  a  trial  was  had,  resulting  in  a  verdict  and 
judgment  in  favor  of  plaintiff  in  the  sum  of  one  dollar,  from 
which  she  appeals. 

On  the  night  of  April  30,  1893,  at  about  the  hour  of  ten  o'clock, 
plaintiff  was  a  passenger  on  one  of  defendant's  cars,  en  route  to  her 
place  of  residence  on  Eighteenth  street  in  Kansas  City,  Mo.,  and 
when  she  arrived  at  the  point  of  destination  on  the  cars,  to  wit, 
Forest  avenue  and  Nineteenth  street,  the  conductor  stopped  the 
cars,  to  let  her  off,  but  before  she  reached  the  pavement,  and  while 
one  foot  was  yet  on  the  step  of  the  car,  the  cars  started  up  suddenly, 
throwing  her  upon  the  pavement,  bruising  her  right  shoulder  and 
the  muscles  of  her  back  near  the  shoulder.  She  was  assisted  to  her 
feet  by  the  conductor,  and  went  on  alone  to  her  home,  which  was 
about  one  and  one-half  blocks  away.  The  evidence  showed  that 
she  was  about  seven  months  advanced  in  pregnancy  at  the  time  of 
the  accident,  and  that  on  that  night,  and  for  several  weeks  there- 
after, she  suffered  much  pain.  The  evidence  on  her  part  showed 
that  about  three  weeks  after  the  accident  the  child  of  which  she  was 
then  pregnant  was  prematurely  born,  and  that  she  still  suffers  from 
pains  in  her  head,  back,  and  groin.  Medical  experts  testified  on 
the  part  of  defendant  that  if  the  birth  of  the  child  had  been  produced 
by  the  fall  of  the  plaintiff,  it  would  have  been  born  within  seventy-two 
hours  next  thereafter,  and  that  in  their  opinion  the  birth  was  not 
produced  by  the  fall,  and  that  upon  examination  by  them  of  plaintiff, 
about  three  weeks  after  the  accident,  they  found  no  indication  of  any 
injury  except  a  discoloration  of  the  right  shoulder  and  of  the  muscles 
of  the  back  near  thereto.  The  child,  while  small  and  delicate  when 
born,  was  alive  at  the  time  of  the  trial.  The  only  ground  insisted 
upon  by  plaintiff  for  a  reversal  of  the  judgment  is  the  smallness  of 
the  verdict,  which  it  is  claimed  shows  prejudice,  bias,  or  mistake  on 
the  part  of  the  jury.  If  this  contention  were  borne  out  by  the  facts 
disclosed  by  the  record,  this  court  would  not  hesitate  to  reverse  the 
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judgment,  for  no  judgment  should  be  permitted  to  stand  which  is 
the  result  of  passion,  prejudice,  or  partiality.  3  Sedg.  Dam.  (8th 
ed.)  sec.  1316;  Welch  v.  McAllister,  13  Mo.  App.  89;  Fairgrieve  v. 
City  of  Moberly,  29  Mo.  App.  141;  Pritchard  v.  Hewitt,  91  Mo.  547, 
4  S.  W,  Rep.  437;  Whitsett  v.  Ransom,  79  Mo.  258;  Gregory  v. 
Chambers,  78  Mo.  294;  i  Grah.  &  W.,  New  Trials  (ad  cd.),  452; 
Boggess  V.  Railway  Co.,  118  Mo.  328,  23  S.  W.  Rep.  159,  and  24  S. 
W.  Rep.  210;  Leahy  v.  Davis,  121  Mo.  227,  25  S.  W.  Rep.  941; 
Dowd  V.  Brake  Co.,  132  Mo.  579,  34  S.  W,  Rep.  493.  The  only 
argument  offered  in  support  of  this  contention  is  the  smallness  of 
the  verdict,  which  it  is  insisted  is  so  inadequate  as  to  shock  the 
sense  of  justice,  and  to  satisfy  the  judicial  mind  that  the  verdict  was 
the  result  of  passion,  prejudice  or  partiality.  The  evidence  showed 
that  plaintiff  was  thrown  or  fell  from  the  car  by  reason  of  the  negli- 
gence of  the  defendant's  servants  in  starting  the  car  while  she  was 
in  the  act  of  alighting  therefrom,  thus  precipitating  her  to  the  pave- 
ment, and  bruising  her  right  shoulder  and  the  muscles  of  the  back 
near  the  shoulder.  But  the  evidence  as  to  the  extent  of  her  injuries 
was  conflicting.  While  the  evidence  upon  her  part  showed  that  she 
was  quite  seriously  injured,  the  evidence  upon  the  part  of  defendant 
showed  that  she  was  not,  and,  in  fact,  that  her  injuries  were  slight. 
The  jury,  it  seems,  saw  proper  to  believe  the  witnesses  for  defend- 
ant, rather  than  plaintiff  and  the  witnesses  who  testified  in  her 
behalf.  In  fact,  in  so  far  as  the  evidence  tended  to  show  that  plain- 
tiff was  damaged  by  the  fall,  they  seem  to  have  disregarded  it.  The 
credibility  of  the  witnesses,  and  the  weight  to  be  given  to  their  testi- 
mony, was  the  peculiar  province  of  the  jury,  they  being  the  sole 
judges  of  such  matters.  The  case  of  Gregory  v.  Chambers,  supra, 
was  an  action  for  malicious  prosecution.  The  amount  of  damages 
sued  for  was  $10,000.  Plaintiff  was  awarded  one  dollar  damagesi 
and  upon  appeal  by  him  to  the  Supreme  Court  the  judgment  was 
af&rmed.  Pritchard  v.  Hewitt,  supra,  was  an  action  to  recover  dam- 
ages of  the  defendant  for  maliciously  assaulting,  shooting,  and 
wounding  the  plaintiff.  The  jury  rendered  a  verdict  in  favor  of 
plaintiff  for  one  dollar,  and  he  appealed.  The  judgment  was  affirmed. 
In  City  of  Memphis  v.  Matthews,  28  Mo.  248,  in  passing  upon  a 
similar  question,  it  was  said:  "All  the  testimony  was  on  one  side, 
but  the  jury  disregarded  it,  and  the  Circuit  Court,  who  heard  the 
witnesses,  sanctioned  the  verdict  of  the  jury.  We  must  infer  from 
this  that  the  Circuit  Court  was  satisfied  with  the  course  of  the  jury. 
The  credit  due  to  witnesses  is  a  matter  peculiarly  for  a  jury  "  The 
case  at  bar  was  tried  in  a  county  different  frOm  that  in  which  the 
injury  occurred;  the  court  below  heard  the  witnesses,  and  approved 
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the  verdict,  and,  while  the  damages  awarded  arc  nominal  only,  we 
are  not,  under  the  circumstances,  disposed  to  interfere. 

The  judgment  is  affirmed. 

Gantt,  p.  J.,  and  Sherwood,  J.,  c 


CHICAGO,    BURLINGTON    AND    QUINCY    RAIL- 
ROAD COMPANY  V.  SPIRK  et  al. 

Supreme  Court,  Nebraska,  April,  189J. 


PRACTICE  — PLEADING. —  A  motion  to  strike  matter  out  of  a  pleading 
should  refer  specifically  to  the  alleged  objectionable  statement.  If  the 
motion  includes  matter  which  is  pertinent,  with  that  which  is  objected  to  as 
impertinent,  and  ihey  might  have  been  separated,  the  motion  roust  be 
overruled. 

PLEADING.  — Where  the  objection  to  a  petition,  that  ii  does  not  state  a  cause 
of  action,  is  not  interposed  until  after  the  commencement  of  the  trial  of  the 
case,  the  pleading  will  be  liberally  construed,  and,  if  possible,  sustained. 

FINDING  OF  JURY.  —  Findings  of  a  jury,  made  on  consideration  of  conflicting 
evidence,  will  not  be  disturbed  if  there  is  sufficient  evidence  in  their  support. 

CARRIER  AND  PASSENGER  —  EJECTION  FROM  TRAIN.  —  Parties  right- 
fully on  a  railroad  train,  by  virtue  of  a  contract  for  their  carriage  to  aa 
agreed  destination,  and  who  are  wrongfully  ejected  before  the  journey  is 
completed,  may  sue  for  a  breach  of  the  contract,  or  in  an  action  ex  delieta, 
(or  tort  or  negligence  of  the  carrier. 

DAMAGES  FOR  BREACH  OF  CONTRACT  OF  CARRIAGE, —  If,  for  a 
breach  of  the  contract,  the  measure  of  the  damages  will  be  such  as  may 
fairly  be  considered  as  arising  naturally,  or  in  the  usual  course  of  things, 
from  the  breach,  or  such  as  may  reasonably  be  supposed  to  have  been  in 
contemplation  of  the  parties  to  the  contract  when  it  was  made,  as  the  prob- 
able results  of  its  breach.     Hadley  v.  Baxendale,  9  Exch.  341.(1) 

I.  Hadley   V.    Baxendale,  9  Exch.  consignee,  to  whom  it  bad  been  sent 

341,  33  L.  J.  Ex.  179,  I  Jur.  (N.  S.)  358,  by  the  plaintiffs  as  a  pattern,  by  which 

was  as  follows:     PlainiifFs.  the  owners  to  make  a  new  shaft,  was  delayed  for 

of  a    flour   mill,   sent   a   broken   Iron  an  unreasonable  time,  in  consequence 

shaft  to  an   office  of  the  defendants,  of  which,  the  plaintiffs  did   not  receive 

who  were  common  carriers,  to  be  con-  the  new  shaft  for  some  days  after  the 

veyed   by  them,   and   the  defendant's  time  they  ought  to  have  received  it, 

clerk,  who  attended  al  the  office,  was  and  they  were  consequently  unable  10 

told  that  the  mill  was  stopped,  that  the  work  their  mill  from  want  of  the  new 

shaft  must  be  delivered  immediately,  shaft,  and  thereby  incurred  a  loss  of 

and  that  a  special  entry,  if  necessary,  profits;  held,  that  the  information  com- 

must  be  made  to  hasten  its  delivery,  municated  to  the  defendants  as  above 

The  delivery  of  the  broken  shaft  to  the  was  not  sufficient  to  Gx    tbem  with 
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DAMAGES  FOR  NEGLIGENCE.  —  11  for  the  tort  or  negligence,  (he  measure 
of  damages  will  be  compensation  for  all  injuries  which  are  directly  caused 
or  flow  from  the  wrongful  act  or  acts. 
FAILURE  OF  TRAIN  TO  STOP  AT  STATION.  — ^^itf,  that  the  evidence  in 
these  cases  sustains  findings  ihat  the  defendants  in  error  were  as  passengers 
in  a  car  and  on  a  train  which  did  not  stop  at  the  station,  their  purposed 
destination,  to  which   (he  tickets  they  bad  purchased  entitled  ihem  to  be 
carried;  that  they  were  not  so  situated  by  reason  of  their  own  negligence, 
bu(  the  negligence  of  the  company  or  its  employees. 
SAME  — DAMAGES  FOR  EJECTION, —  Where  passengers  on  a  railroad  (rain 
which  does  not  stop  at  the  station  to  which  their  tickets  entitled  them  to  be 
carried,  and  their  being  so  situated   is  not  the  result  of  their  own  negli- 
gence, but  that  of  the  company  or  its  employees,  were  ejected  from  the  train 
by  (he  conduc(or  and  other  employees  of  the  company  in  obedience  to  a  rule 
of  the  company  for  the  guidance  of  the  conductor  in  such  cases,  al  a  station 
o(her  than  the  one  (o  which  (hey  were  to  be  carried,  the  company  is  liable 
In  an  action  ex  dtlulo  for  all  damages  which  result  or  flow  directly  from 
the  negligence. 
PROXIMATE  CAUSE.  —  Whether  the  negligence  is  the  proximate  cause  of 
injuries  is  ordinarily  a  question  of  fact  for  the  jury,  but,  if  its  finding  in 
that  regard  is  manifestly  wrong,  it  will  be  set  aside. 
SAME.  — Some  of  the  injuries  alleged  in  this  case,  incidents  of  atrip  across  the 
prairie,  Md  not  to  directly  result  or  flow  from  the  negligence  or  wrongful 
ac(s  of  the  plaintift  in  error,  and  hence  not  la  be  within  the  measure  at 
damages  applicable  here. 
(Syllabus  by  the  court.) 
From  a  judgment  of  District  Court,  Saline  County,  in  favor  of 
plaintilfs,  defendant  brings  error 

T.  M.  Marqoett,  J.  W.  Deweese,  and  F.  I.  FosSj  for  plaintiff 
in  error. 

Webster,  Rose  &  Fisherdick  and  J.  H.  Grim,  for  defendants  in 
error. 

John  and  Eman  Spirit  commenced  separate  actions  for  damages 
for  wrongful  expulsion  from  defendant's  train,  which  actions  having 
their  origin  in  the  same  state  of  facts  were,  after  issues  joined,  con- 
solidated. 

The  petitions  disclosed  that  the  defendants  in  error  purchased 
tickets  which  entitled  them  to  a  safe  passage  on  or  over  plaintiff  in 
error's  road  from  a  named  starting  point  to  a  designated  destination ; 
liability  for  loss  of  profits  claimed  as  sequence  of  such  a  breach,  or  as  a 
special  damages  ia  an  action  against  consequence  which  may,  under  the 
the  defendants  as  common  carriers.  circumstances,   be   presumed   to   have 

The   rule   in   the  Baxcndale  case  is      been  in  the  contemplation  of  both  par- 
thai  the   amount  o(  damages  recover-      lies  at  the  time  they   made  the  con- 
able   from   a  carrier  is  such  as  would      tract,   as   the   probable   result   of   the 
naturally  result  from  the  breach  of  the      breach  of  it. 
1.  whether  as  the  ordinary  con- 
Vol.  11  —  36 
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and  that  they  became  passengers  on  said  railroad  accordingly, 
and  took  seats  in  the  cars  of  plaintiff  in  error  to  be  carried  to  their 
journey's  end,  and  were  carried  directly  towards  their  destination 
until  a  station  called  "  Benkleman  "  on  the  line  of  road  was  reached, 
where  they  were  unlawfully  and  forcibly  ejected  from  the  train  or 
car  in  which  they  were  riding.  The  foregoing  is,  in  substance  and 
in  short,  a  statement  of  the  portions  of  the  pleadings  attacked,  and 
the  averments  were,  we  think,  sufficient  to  show  a  cause  of  action 
in  favor  of  the  parties  seeking  redress  for  alleged  wrongs. 

The  evidence  discloses  that  the  defendants  in  error  were  citizens 
and  residents  of  Wilbur,  in  Saline  county,  this  State;  that  at  the 
time  of  the  trip,  of  which  some  of  the  incidents  and  circumstances 
form  the  basis  of  these  suits,  certain  matters  of  business  rendered  it 
necessary  that  they  go  to  Haigler,  a  station  on  the  line  of  road  of 
the  company,  plaintiff  in  error,  to  be  there  met  by  some  one,  and  be 
taken  from  there  twenty-five  or  thirty  miles  across  the  prairie,  to 
meet  a  party  or  parties  with  whom  defendants  in  error  had  certain 
affairs  to  transact,  or  with  whom  they  were  to  consult.  The 
brothers  called,  according  to  the  evidence  of  the  company's  agent 
at  Wilbur,  on  him,  separately,  a  short  time  prior  to  the  projected 
travel,  and  made  certain  inquiries  in  regard  to  the  arrangement  of 
the  running  of  the  trains  by  which  they  could  reach  their  desired 
destination,  and  were  furnished  with  the  information.  On  Saturday, 
June  lo,  1893,  they  boarded  a  train  of  plaintiff  in  error's  at  Wilbur, 
paying  their  fare  to  Wymore  to  the  conductor  on  the  train.  At  the 
last-mentioned  station  they  purchased  tickets  which  entitled  them, 
respectively,  to  a  continuous  passage  to  Haigler,  and  entered  the 
train  which  was  then  standing  at  Wymore,  and  which  was  the  proper 
one  for  the  portion  of  their  journey  between  Wymore  and  Oxford 
Junction;  and  it  contained  a  chair  car  and  a  Pullman,  which  were 
destined  to  run  through  to  Denver,  Colo.,  the  other  cars  of  this  train 
going  no  further  than  the  Junction,  at  Oxford.  The  Pullman  and 
chair  car  to  which  we  have  just  referred  were  to  be,  and  were, 
attached  to  a  "  local  "  train  which  passed  through  Oxford  Junction, 
on  its  run  from  Chicago  to  Denver,  and  hauled  by  the  local  west- 
ward as  far  as  McCook,  where  they  were  to  be,  and  were,  detached 
from  the  local,  and  attached  to  another  train,  a  through  passenger 
train  running  between  Chicago  and  Denver,  to  be  taken  to  the  latter 
place.  This  was  known  as  the  "  fast  train  "  or  "  flyer,"  and  made 
but  a  few  stops  at  any  of  the  stations  along  the  route.  The  defend- 
ants in  error  were,  at  or  prior  to  the  arrival  of  the  train  on  which 
they  were  passengers  at  Oxford  Junction,  notified  to  change  from 
the  coach  in  which  they  were  seated  to  the  one  in  its  rear,  relatively 
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to  the  position  of  the  cars  considered  from  the  engine  or  forward 
end  of  the  train,  and  they  did  so.  Though  there  is  some  conflict  as 
to  this  particular  fact,  we  must  conclude  that  the  parties  were  so 
notified,  and  made  the  requested  change,  as  this  must  have  been  of 
the  findings  of  the  jury,  and  had  ample  support  in  the  evidence; 
and,  further,  it  is  borne  out  by  the  conditions  then  existing  in  regard 
to  the  cars  in  the  train,  and  the  proper  one  for  them  to  be  in,  if  they 
expected  to  go  further  west  than  Oxford  Junction,  as  this  rear  chair 
car,  which  they  were  told  to,  and  did,  go  into,  and  take  seats,  was 
the  only  one  of  that  train,  other  than  the  Pullman,  for  passengers, 
which  was  to  proceed  further  west  towards  Denver  from  Oxford 
Junction.  The  chair  car  and  Pullman  were  attached  to  the  local 
train  for  Denver,  and  hauled  by  it  to  McCook,  where  they  were 
detached  and  taken  up  by  the  through  or  fast  train  and  became  a 
part  of  it  during  the  balance  of  the  run  to  Denver. 

On  the  particular  date  of  the  events  which  are  of  the  subject-mat- 
ters of  this  case,  the  through  or  fast  Denver  train  was,  to  use  a  gen- 
eral expression,  behind  time,  and  did  not  reach  McCook  until  later 
than  it  was  scheduled  to  be  there,  and  the  local  train  left  McCook 
prior  to  and  ahead  of  the  through  train,  and  continued  in  advance 
of  it,  so  far  as  we  are  informed  by  the  evidence  herein  of  the  relative 
movements  of  the  two  trains.  The  conductor  who  took  charge  of 
the  "  flyer  "  train  at  McCook  went  through  the  cars,  and  made,  as 
usual,  an  examination  and  disposition  of  the  tickets  of  the  passen- 
gers, and  discovered  the  defendants  in  error,  and  that  they  had 
tickets  for  Haigler,  as  their  stopping  place,  and  immediately 
informed  them  that  the  train  was  not  scheduled  to  stop  there,  and 
would  not;  that  they  must  leave  the  train  at  Benkteman,  the  last 
and  nearest  station  east  of  Haigler  at  which  the  train  would  halt,  or 
that  they  could  remain  on  until  it  reached  a  station  in  Colorado 
beyond  or  west  of  Haigler,  where  the  train  would  stop,  the  last  con- 
ditional upon  the  payment  of  the  fare  from  Haigler  to  the  station 
beyond.  They  refused  either  alternative,  and  demanded  that  the 
train  be  stopped  at  Haigler,  and  they  be  allowed  to  leave  it;  but  this 
last  they  were  informed  could  not  be  done.  When  the  train  reached 
Benkleman,  a  stop  was  made  and  the  conductor  informed  the 
defendants  in  error  that  he  could  not  halt  the  train  at  Haigler;  that 
they  must  get  off  where  they  then  were,  or  pay  the  fare  from  Haigler 
to  the  station  beyond,  at  which  the  train  was  scheduled  to,  and 
would,  stop.  The  defendants  in  error  refused  to  do  either,  and 
finally,  after  some  parleying,  without  any  effectual  results,  the  con- 
ductor, helped  by  other  employees  of  the  company,  put  the  defend- 
ants in  error  out  of  the  car,  and  off  the  train. 
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One  brother  left  the  train  without  resisting;  the  other  resisted  to 
the  extent,  seemingly,  of  his  ability,  but  was  finally  ejected.  This 
happened  at  between  one  and  two  o'clock  on  Sunday  morning.  The 
brothers  went  to  an  hotel  in  fienkleman,  where  they  remained  until 
after  one  o'clock  p.  m.  of  Sunday,  when,  having  in  the  meantime 
secured  a  driver  and  livery  team,  they  started  and  drove  across  the 
prairie  forty  or  fifty  miles  to  the  land,  their  intended  ultimate 
destination,  which  they  had  purposed  reaching  by  way  of  Haigler. 
They  arrived  about  nine  o'clock  of  Monday  morning,  having  been 
forced,  after  driving  until  eleven  o'clock  at  night,  to  camp  and  sleep, 
or  attempt  to,  during  the  remainder  of  the  night,  on  the  prairie. 

The  defendants  in  error  had  the  right,  no  doubt,  to  elect  to  sue  the 
company  for  breaches  of  the  contracts  to  carry  them  to  Haigler,  or 
for  the  torts,  the  ejections  from  the  train;  and  we  are  led  to  conclude 
from  the  pleadings  and  evidence  that  they  chose  the  latter.  It  is 
necessary  that  this  distinction  be  made,  emphasized,  and  borne  in 
mind,  as  the  rules  to  be  enforced  on  the  subject  of  the  damages 
allowable  difler  very  materially. 

In  view  of  the  facts,  it  must  be  said  that  the  defendants  in  error 
were  in  the  through  or  wrong  car  by  direction  or  negligence  of  the 
company,  and  not  of  their  own  volition  or  want  of  care ;  hence  what- 
ever subsequently  happened  to  them  by  reason  of  their  being  in  the 
wrong  car  was  not  of  their  blame,  but  the  direct  consequences,  if 
injurious  to  them,  must  be  borne  or  compensated  by  the  btamaUe 
one  —  the  company. 

The  facts  in  the  case  at  bar  in  relation  to  the  trip  made  across  the 
prairie,  and  its  attendant  circumstances,  were  undisputed.  The 
defendants  in  error  were  left  in  Benkleman  at  about  half-past  one 
o'clock  on  Sunday  morning,  and  ascertained  before  going  to  the 
hotel,  or  early  in  the  day  (just  which  is  not  clear  from  the  evidence) 
that  there  would  not  be  a  train  that  would  pass  through  Benkleman 
by  which  they  could  reach  Haigler  until  at  some  time  that  right. 
They  waited  in  Benkleman  until  one  o'colck  on  the  afternoon  of 
Sunday,  and  then  started,  with  horses  and  vehicle,  not  to  Haigler, 
where  they  were  due,  and  were  to  have  and  should  have  been  car- 
ried by  the  company,  and  had  arranged  to  be  met  by  some  person 
who  was  to  take  them  out  some  twenty-four  or  twenty-six  miles  from 
there  to  a  piece  of  land  which  they  desired,  and  it  was  the  purpose 
of  their  trip,  to  inspect,  but  across  the  prairie  some  forty-five  or  fifty 
miles,  in  a  direction  where  there  were  but  a  few  settlers,  and,  for  a 
considerable  portion  of  the  distance,  no  road,  or  but  a  poorly  defined 
one.  As  a  consequence  of  their  late  start  for  a  journey  of  such 
length,  in  the  manner  they  made  it,  night  came  on  before  they  had 
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completed  the  trip;  and  they  lost  their  way,  and  were  compelled  to 
spend  the  night  on  the  prairie,  with  nothing  to  sleep  on  or  under 
except  the  buggy  cushions  and  lap  robes,  which  they  utilized  for 
such  purposes.  We  have  no  doubt  that  if  it  had  been  necessary  for 
them  to  reach  Haigler  the  night  they  were  put  off  the  train  at  Benkle- 
man,  and  pursuant  to  such  necessity,  and  to  attain  their  purpose, 
they  had  immediately  continued  their  journey,  and  accomplished  it, 
all  injuries  or  damages  springing  or  resulting  directly  from  the  trip 
from  Benkleman  to  Haigler  would  have  been  recoverable;  or  had  it 
been  shown  that  it  became  necessary,  in  order  to  meet  a  business 
engagement  or  purpose  at  the  land  to  reach  which  was  the  ultimate 
design  of  the  whole  journey,  to  go  direct  from  Benkleman  to  the 
land,  and  that  this  necessity  had  been  immediately  or  reasonably 
attempted,  the  attendant  directly  resulting  damages  might  have  been 
assessable  herein ;  but  for  the  parties  to  wait  until  more  than  half  of 
the  succeeding  day's  light  had  expired,  and  then  start  to  travel  the 
distance,  and  with  existent  conditions,  such  as  in  the  natural  course 
of  events  would  almost  necessarily  cause  a  part  of  the  trip  to  extend 
into  the  late  evening  or  night,  the  consequent  exposure  and  hard- 
ships do  not  come  within  injuries  proximately  or  directly  flowing  as 
consequences  from  the  wrong  of  the  company.  Had  there  been  evi- 
dence that  the  trip  from  Behkleman  to  the  land  was  unavoidably 
necessary,  and  must  be  made  on  that  day,  and  that  the  Start  was 
delayed  until  late  in  the  day  for  some  sufficient  reason,  then  it  might 
still  have  been  proper  to  submit  the  question  to  the  jury;  but  there 
was  no  such  evidence,  and  we  are  forced  to  the  conclusion  that,  on 
the  undisputed  facts  in  respect  to  the  trip  from  Benkleman  to  the 
land,  the  incidental  exposure,  and  hardships  and  resulting  injuries  to 
the  defendants  in  error  were  not  within  the  proper  measure  of  the 
damages  in  the  cases  at  bar.     Railroad  Co.  v.  Birney,  71  III.  391. 

Reversed  and  remanded. 

Opinion  by  Harrison,  J. 

UNION  PACIFIC  RAILWAY  COMPANY  V.  CLARK. 

Supreme  Court,  Nebraska,  April,  iSgj. 


RAILROADS  — DEATH  OF  SECTION  HAND  REPAIRING  ROADBED  — 
COKTRIBUTORY  NEGUGENCE.  —  Where  ic  appealed  that  an  employee 
of  tbe  defendant  was  at  work  with  others  repairing  a  roadbed  near  a  switch 
apon  which  two  cars  were  switched  and  the  locomotive  passed  on  to  the 
main  tracic  and  against  and  over  the  employee  who  failed  to  step  off  the 
track,  as  did  the  olber*  who  were  nearer  the  switch  than  be  was,  his  own 
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icked,  was  the 

From  a  judgment  of  District  Court,  Buffalo  County,  in  favor  of 
plaintiJT,  defendant  brings  error.      The  facts  appear  in  the  opinion. 

J.  M.  Thurston,  W.  R.  Kelly  and  E.  P.  Smith,  for  plaintiff  in 
error. 

Greene  &  Hostetler,  for  defendant  in  error. 

NoRVAL,  J. — This  action  was  instituted  in  the  court  below  by 
Hattie  V.  Clark,  administratrix  of  the  estate  of  John  Clark,  to 
recover  damages  by  reason  of  the  death  of  plaintiff's  intestate,  said 
to  have  been  caused  by  the  negligence  of  the  defendant's  servants 
while  switching  cars.  From  a  judgment  in  favor  of  the  plaintiff  for 
$2,000  the  defendant  brings  the  case  to  this  court  for  review  by 
appropriate  proceedings. 

On  and  for  a  long  time  prior  to  the  ayth  day  of  April,  189a,  John 
Clark  was  in  the  employ  of  the  defendant  as  a  section  hand.  In  the 
afternoon  of  said  day,  while  so  engaged,  he,  together  with  George 
Keefover,  Charles  Coleman,  and  Frank  Slamma,  was  directed  by  the 
foreman  of  the  gang,  Lawrence  Brooks,  to  repair  the  roadbed  upon 
the  main  line  a  short  distance  west  of  what  is  known  as  the  "  Cotton 
Mill  Switch,"  at  West  Kearney,  in  Buffalo  county;  and  the  said  Clark 
went  to  work  in  pursuance  of  said  instructions,  less  than  one  hun- 
dred feet  west  of  the  switch  stand.  While  thus  engaged,  a  freight 
train  of  the  defendant,  consisting  of  a  locomotive  and  tender,  two 
freight  cars  in  front  of  the  engine,  and  two  in  the  rear,  stood  on  the 
main  track,  something  like  four  hundred  feet  east  of  said  switch. 
Mr.  Brooks,  the  foreman,  observing  the  train,  left  the  men,  includ- 
ing Mr.  Clark,  who  was  standing  in  the  center  of  the  main  track,  and 
went  to  open  the  cotton-mill  switch,  so  as  to  place  the  cars  thereon. 
Presently  the  servants  of  the  company  in  charge  of  the  train  roadc 
what  is  called  a  "  flying  switch,"  which  was  done  in  the  following 
manner,  according  to  the  testimony  of  Charles  A,  Coleman;  '"  The 
engine  was  started  with  sufficient  force,  with  these  cars  in  front  of 
the  engine,  which  was  backing  to  the  west,  so  as  to  throw  them  on 
the  cotton-mill  switch  by  reason  of  their  own  momentum  after  the 
engine  was  cut  loose.  Q.  What  was  done  ?  AVere  they  cut  loose  ? 
A,  Those  two  cars  were  cut  loose  from  the  engine  by  reason  of  the 
steam  being  shut  off,  and  the  pin  was  drawn  out,  and  it  was  sepa- 
rated from  the  cars,  and  the  engine  then  passed  out  of  the  way. 
Q.  What  did  the  engine  do  with  the  cars  that  were  behind  it  ?  A. 
They  went  with  the  engine  faster  than  the  two  cars  that  bad  been 
cut  loose,  and  ran  back  upon  the  main  line,  out  of  the  way  of  the 
cars  that  were  running  by  their  own  momentum,  which  ran  onto  the 
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cotton-mill  switch,  leaving  space  enough  between  the  two  cars  for 
the  switchman  to  throw  the  two  cars  onto  thecotton-mill  switch, 
Q.  You  say  that  the  train  started  up  at  this  depot,  and  got  under 
headway  or  speed  enough  so  that  the  cars  in  front  of  it  ran  onto  this 
cotton-miU  switch?  A.  Yes,  sir.  Q.  And  then  it  was  cut  loose, 
and  it  ran  out  of  the  way  on  the  main  track,  so  that  the  switchman 
could  turn  the  switch  to  throw  the  two  cars  onto  the  switch?  A. 
Yes,  sir;  that  is  correct,"  It  is  disclosed  that  the  front  of  the 
engine  was  to  the  cast,  and  that  in  making  the  "  flying  switch,"  as 
above  described,  the  engine  and  the  two  cars  in  the  rear,  after  passing 
the  switch  stand,  ran  west  upon  the  main  line  at  a  speed  from  twenty 
to  thirty  miles  an  hour,  striking  Mr.  Clark,  knocking  him  down,  and 
injuring  him  so  badly  that  he  died  in  a  few  hours  thereafter.  The 
breach  of  duty  claimed  is  that  the  defendant's  employees  were  negli- 
gent in  running  the  engine  and  cars  at  a  high  rate  of  speed,  and  not 
in  ringing  the  bell  and  sounding  the  whistle,  or  giving  any  notice  or 
signal  of  warning.  The  evidence  is  conflicting  as  to  the  speed  of 
the  engine  and  cars  at  the  time  of  the  accident,  as  well  as  whether 
any  signals  were  given.  The  proofs  for  the  company  tended  to 
show  that  the  whistle  was  sounded  before  the  engine  started,  and 
that  the  bell  was  rung  continuously  thereafter;  furthermore,  that 
Mr.  Brooks,  by  signaling  with  his  hands,  gave  notice  that  a  flying 
switch  was  about  to  be  made.  The  testimony  on  behalf  of  the  plain- 
tiff below  was  sufficient  to  warrant  the  jury  in  finding  that  no  signals 
of  any  kind  were  given.  But  there  was,  however,  an  entire  failure  of 
proof  to  establish  that  a  flying  switch  could  have  been  made  at  a  less 
rate  of  speed,  or  that  the  failure  to  sound  the  bell  or  whistle,  or  the 
omission  to  signal  the  approach  of  the  engine  and  cars,  either  or  all 
combined,  occasioned  Clark's  death.  The  cars  were  in  plain  sight 
of  the  section  hands  at  all  times,  and  they  knew  that  the  cars  were 
about  to  be  put  upon  the  switch  or  side  track.  Had  the  deceased 
been  looking  eastward,  he  would  have  seen  the  cars  in  ample  time 
to  have  escaped  danger.  No  disinterested  person  can  peruse  this 
record  without  reaching  the  conclusion  that  Mr.  Clark's  life  was 
lost  through  his  own  negligence,  in  not  looking  out  for  the  cars,  and 
stepping  off  the  track,  as  did  the  other  men  in  the  gang,  who  were 
nearer  the  switch  than  he.  The  case  in  most  respects  is  like  that 
of  Railroad  Co,  v.  Soderburg  (Neb,),  70  N,  W.  Rep,  230  (i).  The 
evidence  being  insufficient  to  sustain  the  finding,  the  judgment  is 
reversed,  and  the  cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

I.  Chicago,  B.  ft  Q.  R,  Co,  v.  Soderburg  (Neb.),  is  reported  in  I  Am.  Neg. 
Rep,  317- 
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GOLDSBORO  V.  CENTRAL  RAILROAD  COMPANY 
OF  NEW  JERSEY. 

Supreme  Court,  New  Jersey,  May,  iSgj. 


RAILROADS  — COLLISION  WITH  VEHICLE  AT  CROSSING.  —Whenever, 
in  an  action  for  personal  iojuriea  received  at  a  railroad  crossing  by  a  colli- 
sion with  a  train,  there  exists  a  fair  controversy  upon  the  question  of  con- 
tributory neglisence,  upon  the  proof,  either  of  a  direct  or  circumstantial 
character,  whether  the  plaintiff  could  see  or  hear  an  approaching  train,  a 
situation  has  arisen  which  requires  the  submission  of  the  question  to  the 
jury. 
EVIDENCE  — PHOTOGRAPHS. —  Photographs,  in  order  to  be  admissible 
in  evidence,  must  be  verified  by  proof  thai  they  are  correct  resemblances  or 
true  representations  of  the  subject.  Whether  they  are  so  verified  is  a  ques- 
tion to  be  decided  by  the  judge  presiding  at  the  trial. 

Quart, <»a  the  decision   of   the   trial  judge  as   to  sucb   verification   be 
reviewed. 
(Syllabns  by  the  court.) 
Rule  to  show  cause  why  new  trial  should  not  be  granted  in  action 
in  which  plaintiff  recovered  a  judgment.     The  facts  appear  in  the 
opinion. 
John  W.  Westcott,  for  plaintiff. 
John  L.  Conover,  for  defendant. 

LippiNCOTT,  J.  —  This  action  was  brought  to  recover  damages  for 
injuries  claimed  to  have  been  sustained  by  the  plaintiff  in  a  collision 
with  a  locomotive  on  the  New  Jersey  Southern  Railroad,  at  a  cross- 
ing near  Shephard's  Mills,  in  the  county  of  Cumberland,  on  the  28th 
day  of  December,  1892.  The  plaintiff  was  driving  in  an  open  wagon 
on  a  public  road  which  approached  this  railroad  crossing  at  about  an 
angle  of  twenty  degrees,  and  as  his  horses  reached  the  track  they 
were  struck  by  the  locomotive  and  killed,  his  wagon  was  thrown  to 
one  side,  and  the  plaintiff  injured.  The  wagon  road  approached  and 
entered  upon  the  tracks  on  a  down  grade,  with  banks  on  either  side. 
The  railroad  tracks  were  also  on  a  down  grade,  between  banks  on 
either  side  to  a  considerable  height.  Upon  the  apex  thus  formed 
there  were  growing  some  pine  trees  or  bushes  which  to  some  extent 
obscured  the  vision.  The  train  came  from  the  plaintiff's  right, 
somewhat  towards  his  back.  The  plaintiff  claims  that  he  looked  in 
both  directions  from  which  a  train  might  be  expected,  and  listened 
at  a  reasonable  distance  from  the  track.  On  his  left-hand  side  there 
was  a  wood,  which  was  an  obstacle  to  some  extent  of  a  clear  vision. 
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The  plaintiff  swears  that  he  heard  no  signals  of  the  approaching  train, 
and  in  this  he  is  corroborated  by  several  witnesses.  The  contention 
of  the  defendant  upon  the  point  of  contributory  negligence  was  that 
the  plaintiff  had  such  an  opportunity  to  see  and  hear  the  train 
approaching  that  his  not  seeing  or  hearing  it  could  only  arise  from 
culpable  default  on  his  part  in  this  respect,  and  that,  therefore,  on 
this  ground  there  should  have  been  a  nonsuit  or  a  direction  of  a 
verdict  for  the  defendant.  Whenever  there  exists  a  fair  doubt  upon 
the  question  of  the  contributory  negligence  of  the  plaintiff,  the 
question  must  be  submitted  to  the  jury,  and  the  answer  to  this  con- 
tention of  the  defendant  is  to  be  found  in  the  evidence  in  the  case. 
The  question  whether  the  plaintiff  could  see  or  hear  the  approaching 
train  in  time  to  avoid  the  danger  of  coUision  was  muci)  controverted 
both  by  the  direct  as  well  as  the  circumstantial  proof  in  the  case, 
and  it  is  only  necessary  to  say  this  proof  was  in  such  a  conflicting 
condition  as  required  its  submission  to  the  jury.  The  question 
whether  the  statutory  signals  were  given  by  the  engineer  of  the 
train,  by  sounding  the  whistle  or  ringing  the  bell,  in  approaching  the 
crossing,  was  a  disputed  one.  The  plaintiff  swears  they  were  not 
given,  and  he  was  listening  as  he  approached  the  crossing.  Three 
other  witnesses  in  carriages  or  wagons  immediately  behind  the  plain- 
tiff, approaching  the  crossing,  and  looking  and  listening,  heard  no 
signals.  Two  other  witnesses  in  the  immediate  neighborhood  say 
that  they  heard  no  signals  of  the  approaching  train.  On  the  part  of 
the  defendant,  the  engineer  and  fireman  testified  that  the  statutory 
signals  were  given.  This  situation  required  a  submission  of  these 
facts  to  the  jury  for  solution.  Railroad  Co.  v.  Shelton,  55  N.  J. 
Law,  34Z-345'  '^  All.  Rep.  937.  No  error  has  been  discovered  in 
the  charge  of  the  trial  justice  in  submitting  these  questions  to  the 
jury. 

It  is  further  contended  by  the  defendant  that  the  trial  justice  erred 
in  excluding  certain  photographs  of  the  place  of  the  accident.  The 
accident  occurred  in  December,  189*,  and  the  photographs  were 
taken  in  April,  1894,  and  others  in  May,  1896.  There  is  some  evi- 
dence that  the  character  of  the  surroundings  between  these  times 
had  been  changed.  There  is  also  evidence  that  no  changes  were 
made  between  these  periods.  A  photographer  was  called,  who  testi- 
fied to  the  making  of  small  photographs  from  certain  points  of  view. 
These  were  enlarged,  and  were  offered  in  evidence,  but  not  preceded 
or  connected  with  any  other  proof  that  they  were  correct  representa- 
tions of  the  place  at  any  time.  This  ancillary  proof  was  not  only  not 
offered,  but  counsel  for  the  defendant  stated  that  the  offer  was  to 
prove  the  situation  of  affairs  at  this  crossing,  so  far  as  the  offer  was 
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concerned,  by  the  photographs  alone.  It  is  not  necessary  to  discuss 
the  question  whether  photographs  taken  so  long  after  the  accident 
would  be  admissible  in  evidence,  even  if  supported  by  proof  of  their 
correctness  as  a  representation  at  the  time  they  were  taken.  These 
photographs  were  not  supported  by  any  proof  that  they  correctly 
represented  the  crossing  at  any  time.  As  evidence,  photographs 
have  been  held  as  admissible  upon  the  question  of  identity  and  com- 
parison of  handwriting,  and  as  secondary  evidence  when  the  primary 
and  better  evidence  could  be  obtained.  It  may  be  generally  regarded 
as  a  rule  that  they  are  never  admitted  but  as  secondary  evidence. 
They  have  been  admitted  to  show  the  condition  and  identity  of  prem- 
ises. People  V.  Buddensieck,  103  N.  Y.  487,  9  N.  E.  Rep.  44; 
Archer  v.  Railroad  Co.,  106  N.  Y.  589,  13  N.  E.  Rep.  318.  There 
are  many  illustrations  in  the  cases  of  the  admissibility  of  such  evi- 
dence. But  they  are  not  admissible  unless  authenticated  by  other 
evidence  that  they  are  correct  resemblances  or  truthful  representa- 
tions. Cowley  V.  People,  83  N.  Y.  464.  In  Blair  ».  Pelham,  118 
Mass.  420,  Gray,  C.  J.,  it  was  held  that  the  photograph  must  be 
verified  byproof  that  it  was  a  true  representation  of  the  subject, 
and  that  whether  it  was  sufficiently  verified  was  a  preliminary  ques- 
tion of  fact  to  be  decided  by  the  judge  presiding  at  the  trial.  These 
photographs  were  properly  rejected  by  the  trial  justice.  The  verdict 
was  for  $2,500.  The  plaintiff  was  a  workingman,  of  good  character 
and  industrious  habits.  His  knee  was  permanently  disabled,  and  it 
was  shown  in  the  evidence,  as  the  resiilt  of  the  accident,  that  he 
suffers  from  severe  injuries  to  the  back  and  spine,  and  that  his  limbs 
are  gradually  withering  and  losing  power,  and  it  is  questionable 
whether  he  can  ever  recover  from  his  injuries.  Under  the  circum- 
stances of  this  case,  Che  damages  were  not  excessive. 
The  rule  to  show  cause  is  discharged. 


SICKLES  V.  NEW  JERSEY  ICE  COMPANY. 

Court  of  Appeals,  New  York,  May,  1897. 


BOY  DROWNED  WHILE  SKATING  ON  RIVER  FROM  WHICH  ICE  HAD 
BEEN  CUT.  —  In  an  action  by  the  plaintiff,  as  administrator,  for  the  death 
of  his  son  caused  by  the  alleged  negligence  of  the  defendant  in  failing  to 
fence  a  space  frotn  which  ice  had  been  cut.  as  provided  by  sec.  429  of  the 
Penal  Code,  where  it  appeared  that  the  boy  was  thirteen  years  of  age.  intel- 
ligent, a  good  skater,  familiar  with  the  river,  had  seen  the  defendant'^ 
employees  cutting  the  ice  and  knew  that  the  ice  bad  been  cut  only  three 
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days  before,  and  skaced  from  the  old  ice  onto  the  newly-formed  ice,  broke 
through,  and  was  drowned,  he  was  guilty  of  contribuiory  negligence,  and 
plaintiff  could  noi  recover. 

Appeal  from  judgment,  Supreme  Court,  Geoeral  Term,  30  N,  Y, 
Supp.  10,  affirming  judgment  in  favor  of  plaintiff. 

Frank  H.  Osborn,  for  appellant. 

John  Cadman,  for  respondent. 

This  action  was  brought  to  recover  damages  resulting  from  the 
death  of  the  plaintifif's  intestate,  alleged  to  have  been  caused  by  the 
defendant's  negligence.  The  defendant  was  engaged  in  harvesting 
ice  from  the  Hudson  river  at  Stuyvesant  Landing.  Its  ice  house 
was  located  upon  the  banks  of  the  river,  and  was  about  350  feet  in 
length.  After  ice  had  formed  upon  the  river  in  the  winter  of  1893, 
the  defendant  fenced  or  staked  out  a  field  with  bushes  immediately 
in  front  of  its  ice  house.  The  bushes,  commencing  at  a  point  upon 
the  river  below  the  ice  house,  about  150  feet  from  the  shore  line, 
extended  cat  into  the  river  and  around  a  field  to  the  shore,  or  to 
within  about  the  same  distance  of  the  shore  line,  above  the  ice 
house.  The  defendant  first  opened  a  field  within  the  bush  line, 
which  we  will  designate  as  "  No.  1,"  and  took  the  ice  therefrom, 
and  stored  it  in  its  house.  It  thereafter  opened  another  field, 
known  as  "  No.  i,"  from  which  it  also  had  taken  the  ice.  It  then 
cleared  and  scraped  a  new  field,  known  as  "  No,  3,"  lying  between 
the  two  fields,  from  which  the  ice  had  been  taken,  and  gathered 
from  this  last  field  sufficient  to  complete  the  filling  of  its  house. 
The  field  was  about  345  feet  directly  west  from  the  dock  of  the  ice 
house,  and  was  connected  therewith  by  a  channel  or  canal  cut  in 
the  ice  through  which  the  cakes  were  floated  to  the  dock.  All  of  the 
three  fields  from  which  ice  had  been  taken  were  within  the  bush 
line  above  referred  to.  The  defendant  had  completed  its  work  of 
gathering  ice  on  the  a4th  or  asth  of  January,  and  new  ice  had 
formed  over  the  field  from  which  the  ice  had  last  been  taken  of 
about  three-fourths  of  an  inch  in  thickness  at  the  time  the  accident 
occurred.  The  ice  had  been  cut  into  cakes  by  an  ice  plow,  and  the 
marks  of  the  plow  upon  the  ice  extended  some  feet  beyond  the  field 
from  which  the  ice  had  actually  been  taken.  Shortly  after  midday  of 
the  i8th  of  January,  the  plaintiff's  intestate,  who  was  a  bright,  intel- 
ligent boy,  thirteen  years  of  age,  and  a  fine  skater,  went  upon  the 
ice  with  three  other  boys  to  skate.  They  first  skated  up  theriver 
near  the  shore  line  in  front  of  the  ice  house  to  a  point  just  above, 
where  they  stopped,  and  one  of  their  number  went  on  shore  to  get 
a  strap  with  which  to  fix  his  skate.  After  this  errand  had  been  per- 
formed, Winfield,  the  deceased,  started  a  little  ahead  of  the  rest. 
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saying  to  them,  "  Come  on,  and  I  will  show  you  some  fine  skat- 
ing !  "  He  first  skated  backwards  down  to  the  canal,  then  turned, 
and  skated  forward  out  towards  the  center  of  the  river.  The  Van 
Valkenberg  boy  then  called  out  not  to  go  on  the  ice  that  looked 
like  water,  but  Winfield  made  no  reply,  and  continued  on.  He  was 
followed  by  the  other  boys  some  distance  in  the  rear,  who  stopped 
when  they  arrived  at  the  plow  marks  surrounding  the  new  field,  but 
Winfield  continued  on  over  the  plow  marks  onto  the  new  field,  broke 
in,  and  was  drowned. 

It  is  claimed  that  the  defendant  is  liable  by  reason  of  its  failure  to 
continue  its  bush  fence  along  the  shore  line  connecting  the  two  ends 
of  the  bush  line  already  described,  thus  completely  surrounding  the 
ice  fields  opened  by  it.  This  claim  is  based  upon  the  provisions  of 
sec,  429  of  the  Penal  Code,  which  provides  as  follows:  "  A  person 
or  corporation  cutting  ice  in  or  upon  any  waters  within  the  bound- 
aries of  this  State,  for  the  purpose  of  removing  the  ice  for  sale, 
must  surround  the  cuttings  and  openings  made  with  fences  of 
bushes  or  other  guards  sufficient  to  warn  all  persons  of  such  cut- 
tings and  openings.  Which  fences  or  guards  must  be  erected 
at  or  before  the  time  of  commencing  the  cuttings  or  openings, 
and  must  be  maintained  until  ice  has  again  formed  therein  to 
the  thickness  of  at  least  six  inches.  Whoever  omits  to  comply  with 
this  section  is  guilty  of  a  misdemeanor."  We  do  not,  at  this  time, 
deem  it  necessary  to  consider  or  discuss  the  provisions  of  this  stat- 
ute, or  to  determine  whether  the  bush  lines,  as  set,  were  a  surround- 
ing of  the  cuttings  within  the  contemplation  of  the  Legislature.  As 
we  have  seen,  the  deceased  was  a  bright,  intelligent  boy,  familiar 
with  the  river,  and  an  accomplished  skater.  He  lived  near  there, 
and  had  been  often  upon  the  ice  in  that  vicinity.  The  plaintiff,  who 
was  his  father,  admitted  that  he  had  been  upon  the  ice  skating  with 
his  son;  that  they  were  skating  upon  the  new  field  when  the  defend- 
ant was  scraping  and  cleaning  it  for  plowing.  Other  witnesses  tes- 
tified that  Winfield  was  upon  the  ice  several  times  while  they  were 
engaged  in  taking  the  ice  from  the  new  field,  and  one  witness  stated 
that  he  saw  him  there  on  the  last  day  that  they  took  out  ice;  that 
he  was  skating,  and  was  about  as  far  away  as  across  the  court-room; 
that  the  plow  marks  cutting  the  ice  into  cakes  were  plainly  discern- 
ible in  the  ice  bordering  the  field  from  which  the  ice  had  been 
taken;  and  that,  in  order  to  reach  the  new  ice,  he  had  to  skate  over 
the  blocks  so  marked  and  cut.  It  is  quite  possible  that  the  deceased 
did  not  hear  the  word  of  warning  uttered  by  the  Van  Valkenberg 
boy,  but  his  eyesight  was  good.  He  was  intelligent,  and  knew  the 
situation.     He  knew  that  he  was  immediately  in   front  of  the  ice 
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house;  that  the  field  had  been  staked  out  with  bushes  extending 
out  into  the  river  and  around  beyond  the  openings  made  in  the  ice. 
He  knew  that  there  were  three  different  fields  from  which  the  ice 
had  been  taken,  the  location  and  extent  of  such  fields.  He,  there- 
fore, possessed  all  of  the  information  with  reference  to  the  situation 
that  was  known  by  either  of  the  servants  or  agents  of  the  defendant. 
Possessing  full  knowledge  of  the  situation,  and  disregarding  all  the 
visible  warnings  by  way  of  bush  lines,  plow  marks,  and  the  differ- 
ence in  color  between  the  newly-formed  and  old  ice,  he  negligently 
skated  out  upon  the  new  field,  and  unfortunately  met  bis  death.  It 
is  quite  possible  that  he  thought  that  the  new  ice  formed  was  of 
suflicient  strength,  for  it  is  hardly  possible  that  he  skated  upon  the 
new  field  unintentionally.  His  calling  out  to  the  other  boys  to  come 
on,  and  that  he  would  show  them  some  fine  skating  evidently  had 
reference  to  the  new  field  upon  which  the  ice  had  newly  formed. 
As  it  turned  out,  he  misjudged  as  to  the  strength  of  the  ice.  The 
learned  Genera!  Term  said:  "  The  absence  of  a  fence  was  an  assur- 
ance to  htm  that  the  ice  was  six  inches  in  thickness.  It  was  as  if 
an  agent  of  the  defendant  had  been  stationed  at  the  place  in  ques- 
tion, and  so  informed  him."     We  can  hardly  approve  of  this  view. 

The  learned  General  Term  appears  to  have  also  considered  the 
river  to  be  a  public  highway  and  that  Winfield,  in  skating  over  it, 
had  the  right  to  assume  that  it  was  safe;  the  same  as  "  one  walking 
along  the  streets  of  a  city  may,  without  negligence,  rely  on  the 
assumption  that  the  municipal  corporation  will  perform  its  duty  in 
keeping  the  streets  safe."  .We  think  there  is  quite  a  difference 
between  a  public  street  in  a  city  and  a  river.  It  is  true  that  the 
Hudson  river  is  one  of  the  water  highways  of  the  State.  The 
deceased  had  the  right  to*  skate  on  such  portions  of  the  river  as 
were  covered  with  ice,  he  himself  judging  as  to  its  safety.  The 
defendant  had  the  right  to  cut  and  gather  ice  from  the  river  for  the 
purposes  of  its  business,  even  though  it  destroyed  the  skating. 
A  very  said  misfortune  has  befallen  this  plaintiff,  but  it  is  very 
apparent  that  it  was  largely  brought  upon  him  by  his  son's  negli- 
gence. It  follows  that  the  plaintiff  is  without  remedy  and  that  the 
defendant's  motion  for  a  nonsuit  should  have  been  granted. 

Judgment  reversed. 

Opinion  by  Haight,  J. 
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STONE  V.  CITY  OF  POUGHKEEPSIE 

ipreme   Court,  New    York,   Appellate  DHiision,   Second  Departnunt, 
April,  iS^j. 


WALKING  ON  ICY  SIDEWALK.  —  Where  the  plaintiff  testified  that  while  she 
was  walking  upon  the  Gidewalk  cautiously,  with  rubbers  on.  and  looking 
where  she  Etepped,  her  foot  struck  a  "  hunk  "  of  ice,  and  was  knocked  from 
under  her  so  that  she  fell,  Ihc  question  of  contributory  negligence  was 
properly  submitted  to  the  jury. 

MUNPICIPAL  CORPORATIONS  —  ICY  SIDEWALK.  —  Where  there  was 
evidence  that  water  was  collected  on  the  roof  of  a  building  and  thence  dis- 
charged upon  a  sidewalk  where  it  froze  forming  ridges,  which  condition 
existed  most  of  the  winter,  the  question  of  negligence  of  the  city  was  for 
the  jury. 

Appeal  from  judgment,  Supreme  Court,  Trial  Term,  Dutchess 
County,  entered  on  verdict  for  plaintiff  for  $2,500.  The  facts  ap- 
pear in  the  opinion. 

J.  L.  Williams,  for  appellant. 

Stephen  G.  Guernsey,  for  respondent. 

CuLLES,  J. — This  action  is  brought  to  recover  damages  for 
personal  injuries  received  by  the  plaintiff  through  falling  on  a  side- 
walk in  Main  street  in  the  city  of  Poughkeepsie,  which  at  the  time 
was  covered  with  ice.  The  only  questions  presented  on  this  appeal 
are  those  raised  by  the  defendant's  motion  for  a  nonsuit,  that  the 
evidence  was  not  sufficient  either  to  establish  the  plaintiff's  freedom 
from  fault,  or  negligence  on  the  part  of  the  defendant.  According 
to  the  evidence  offered  on  the  plaintiff's  behalf,  at  the  place  of  the 
accident  a  barn  abutted  on  the  sidewalk.  The  rain  falling  on  the 
roof  of  the  barn  was  collected  in  a  gutter,  and  thence  carried  down 
the  face  of  the  building  through  a  leader,  which  discharged  on  the 
sidewalk.  The  evidence  tended  to  show  that  during  substantially 
the  whole  of  the  winter  the  water  from  the  leader  spread  over  the 
sidewalk,  and  there  froze,  rendering  the  sidewalk  slippery  and 
unsafe.  The  ice  formed  in  mounds  or  ridges  several  inches  in 
depth.  The  plaintiff  testified  that  while  she  was  walking  upon  the 
sidewalk  cautiously,  with  rubbers  on,  and  looking  where  she 
stepped,  her  foot  struck  a  "  hunk  "  of  ice,  and  was  knocked  from 
under  her,  so  that  she  fell.  By  that  fall  her  hip  was  broken.  We 
think  on  this  evidence  the  question  of  the  plaintiff's  contributory 
negligence  was  for  the  jury.  In  Weston  v.  City  of  Troy,  139  N.  Y. 
281,  34  N.  E.  Rep.  780,  the  plaintiff  slipped  on  a  ridge  of  ice  and 
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fell,  sustaining  injuries.  A  recovery  by  the  plaintil¥  was  reversed 
on  the  ground  that  no  evidence  was  given  tending  to  establish  the 
plaintiff's  freedom  from  negligence.  In  fact,  in  that  case  the  plain- 
tiff seems  to  have  wholly  omitted  testifying  on  the  subject-matter. 
It  was  there  said:  "If  she  discovered  the  ridge,  she  was  not 
required  to  leave  the  sidewalk,  but  she  might,  without  being  sub- 
jected to  the  charge  of  negligence,  using  due  care,  have  kept  on  her 
way.  But  she  could  not  heedlessly  disregard  the  precautions  which 
the  obvious  situation  suggested  and  proceed  as  though  the  sidewalk 
was  free  and  unobstructed." 

Under  this  rule  it  was  not  negligence /^rw  for  the  plaintiff  to 
attempt  to  pass  over  the  sidew'alk.  She  was  simply  bound  to  be 
careful  in  proceeding  to  cross  it.  She  testified  that  she  was  careful; 
that  she  had  rubbers  on,  tending  to  prevent  her  slipping.  It  was 
for  the  jury  to  say,  as  a  question  of  fact,  whether  the  plaintiff  used 
reasonable  precautions. 

We  are  also  of  the  opinion  that  the  evidence  was  sufficient  to  jus- 
tify the  submission  to  the  jury  of  the  question  of  the  defendant's 
negligence.  While  the  evidence  tended  to  show  that,  immediately 
before  the  time  of  the  accident,  there  had  been  a  period  of  continu- 
ously cold  and  freezing  weather,  still  it  was  also  shown  that  the 
condition  of  the  sidewalk  was  not  occasioned  by  this  fact  alone,  nor 
was  it  a  necessary  result  of  the  chmate.  The  present  case  is  to  be 
distinguished  from  those  cited  by  the  counsel  for  the  appellant.  In 
Kinney  v.  City  of  Troy,  io8  N.  Y.  567,  15  N.  E.  Rep.  728,  the  ice 
on  which  the  plaintiff  fell  was  of  recent  formation,  and  existed  in 
sheets  all  over  the  city.  It  was  held  that  the  city  was  not  respon- 
sible; that  it  could  not  be  expected  to  prevent  or  remove  a  forma- 
tion of  ice  from  the  ordinary  action  of  the  elements  only.  At  the 
same  time  it  was  said  (citing  Todd  v.  City  of  Troy,  61  N.  Y.  506): 
"  That  this  city  may  be  liable  to  a  traveler  for  injuries  occasioned 
by  sidewalks  unsafe  in  consequence  of  an  accumulation  of  ice  is  not 
to  be  questioned."  The  decision  in  the  Kinney  Case,  as  stated  in 
the  opinion,  proceeded  on  the  ground  that  there  had  been  no  accu- 
mulation of  ice.  Kaveny  v.  City  of  Troy,  108  N.  Y.  571,  15  N.  E. 
Rep.  726,  was  another  case  of  injury  by  falling  on  a  slippery  side- 
walk. There  an  hotel  building  adjoined  the  sidewalk.  Two  con- 
ductors led  down  from  the  eaves  of  the  hotel  to  the  sidewalk.  The 
evidence  shows  that  water  from  the  eaves  dropped  on  the  sidewalk. 
The  evidence  also  tended  to  show  that,  by  successive  thawing  and 
freezing  for  some  period,  the  sidewalks  throughout  the  city  gener- 
ally were  coated  with  ice.  It  was  held  that  the  city  was  not  respon- 
sible; but  as  appears  from  the  opinion,  the  decision  proceeded  on 
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the  ground  that  it  was  not  shown  that  the  discharge  from  the  con- 
ductors or  leaders  contributed  to  the  condition  of  the  sidewalk,  nor 
that  the  water  dropping  from  the  eaves  caused  the  ice.  Nor  in  that 
case  does  there  appear  to  have  been  any  accumulation  of  ice.  It  is 
this  latter  fact  that  is  the  distinguishing  feature  between  the  case 
before  us  and  those  cited.  For  permitting  ice  to  accumulate  during 
a  long  period  upon  the  sidewalk  cities  have  been  repeatedly  held 
liable.  Todd  v.  City  of  Troy,  61  N.  Y.  506;  Pomfrey  v.  Village  of 
Saratoga  Springs,  104  N.  Y.  465,  11  N.  E.  Rep,  43;  Gillrie  v.  City 
of  Lockport,  122  N.  Y.  406,  25  N.  E,  Rep.  357,  In  this  case  the 
Jury  could  from  the  evidence  find  that  the  accumulation  of  ice  had 
been  occasioned,  not  by  strictly  natural  or  climatic  causes,  but  from 
the  fact  that  the  leader  collected  the  water  from  the  roof  of  the 
building,  and  discharged  it  in  bulk  upon  the  sidewalk.  They  might 
have  found  that  it  was  negligence  for  the  city  to  allow  the  sidewalk 
to  remain  in  this  condition  for  a  long  time,  and  they  might  have 
further  found,  from  the  testimony  of  the  plaintiff,  that  it  was  not  the 
generally  slippery  condition  of  the  sidewalks,  but  the  accumulation 
of  ice,  forming  ridges  and  "  hunks,"  which  caused  her  to  fall  and 
meet  her  injury. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.     All  concur. 

RIESTER  V.  NEW  YORK  CENTRAL  AND  HUDSON 
RIVER  RAILROAD  COMPANY. 

Supreme  Court,  New  York,  Appellate  Division,  First  Department, 
April,  /.fjj/. 


KILLED  BY  TRAIN  AT  STATION  — CONTRIBUTORY  NEGLIGENCE. — 

Freedom  from  contributory  negligence  is  not  shown  where  il  appeared  ihat 
no  one  saw  the  accident  but  the  engineer  of  the  locoinolive  that  struck  the 
deceased  and  ihal  deceased  was  fifteen  feel  in  front  of  the  locomotive  when 
first  seen;  that  the  reason  of  decedent's  presence  on  the  track  was  unex- 
plained; that  a  bridge  was  provided  for  passengers  to  pass  over  the  tracks 
from  one  platform  10  another  and  they  were  forbidden  to  g-o  on  the  tracks; 
that  there  were  two  middle  tracks  inclosed  by  a  picket  fence  in  which  were 
sliding  gates  kept  closed  but  not  locked,  for  the  use  of  employees,  and  that 
the  train  which  killed  the  decedent  could  be  seen  for  900  feet  from  the 
station. 
Appeal  from  judgment,  Supreme  Court,  Trial   Term,  New  York 

County,  entered  on   dismissal    of  complaint.     The  facts  appear  in 

the  opinion. 
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Flamen  B.  Candler,  for  appellant. 

Daniel  W.  Tears,  for  respondent. 

Williams,  J.  — The  action  was  brought  to  recover  damages  for 
the  death  of  plaintiff's  intestate,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant.  The  accident  from  which  the  death 
resulted  took  place  in  the  evening  of  the  aist  day  of  March,  1894, 
at  the  defendant's  station  at  Williamsbridge,  in  the  city  of  New 
York,  on  the  line  known  as  the  "  New  York  &  Harlem  Railroad." 
The  deceased  did  not  recover  consciousness,  after  the  accident, 
before  his  death.  All  that  the  evidence  disclosed  as  to  the  accident 
and  the  circumstances  surrounding  the  deceased  and  leading  up  to 
the  accident,  was  that  the  deceased  was  a  business  man  about  thirty- 
four  years  of  age,  and  had  for  years  before  the  accident  lived  and 
carried  on  business  as  a  butcher  in  Harlem  in  the  city  of  New  York. 
He  left  his  home  and  place  of  business  about  i  o'clock  on  the  day 
of  the  accident,  saying  that  he  was  going  to  Williamsbridge  to  look 
at  some  lots  he  thought  of  purchasing.  After  the  accident  there 
was  found  in  his  pocket  a  ticket  for  the  Harlem  division  of  the 
defendant's  road,  issued  the  day  of  the  accident,  being  a  return 
coupon  from  Williamsbridge  to  i*5th  street.  We  may  assume, 
therefore,  that  the  deceased  on  the  day  of  the  accident  rode  upon 
one  of  the  defendant's  trains  from  125th  street  to  Williamsbridge, 
and  left  the  train  at  that  station,  although  no  witness  testified  to 
seeing  him  do  so.  There  were  four  tracks  passing  the  station  at 
Williamsbridge  on  the  defendant's  road.  The  two  middle  tracks 
were  devoted  to  the  use  of  express  or  through  trains  which  did  not 
stop  at  that  station,  and  these  two  tracks  were  inclosed  within 
picket  fences  running  the  whole  length  of  the  station.  The  two 
other  tracks  were  devoted  to  the  use  of  local  trains  which  stopped 
at  the  station,  and  there  was  a  platform  on  either  side  for  the 
accommodation  of  passengers  in  entering  and  leaving  the  trains; 
that  is,  one  platform,  east  of  the  most  easterly  track,  for  the  south- 
bound trains,  and  another,  west  of  the  most  westerly  track,  for  the 
north-bound  trains.  The  tracks  through  the  station  were  some 
twenty-four  feet  below  the  streets,  and  the  only  approaches  to  the 
two  platforms  were  at  the  southerly  end  of  the  station  from  the 
bridge  which  carried  Aldon  avenue  over  the  tracks.  There  were 
signs  at  the  head  of  each  stairway  on  the  bridge  indicating  to  which 
trains  the  stairway  led,  and  a  sign  also  at  the  foot  of  each  stairway 
indicating  which  way  the  trains  stopping  at  that  platform  went. 
There  was  a  station  building,  waiting-room,  and  ticket  office  upon 
each  platform,  and  the  platforms  were  about  300  feet  long.  The 
bridge,  stairways,  and  platforms  were  well  lighted  in  the  evening. 
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and  the  signs  at  the  head  aad  foot  of  each  stairway  were  plainly- 
visible  at  night  as  well  as  in  the  daytime.  There  was  a  plank  cross- 
ing, about  in  the  middle  of  the  station,  fifteen  feet  six  inches  wide, 
running  across  the  tracks  between  the  two  platforms,  with  sliding 
gates  in  the  two  picket  fences  inclosing  the  two  middle  tracks. 
This  crossing  was  for  the  use  of  the  employees  alone,  and  others 
were  not  allowed  to  use  it.  The  gates  were  kept  closed,  though  not 
locked,  and  were  closed  at  the  time  of  the  accident.  There  were 
about  sixty-two  trains  passing  and  which  stopped  at  the  station 
between  early  morning  and  late  evening  of  each  day,  one-half  of 
which  stopped  at  each  of  the  platforms,  and  in  addition  to  this 
there  were  about  forty  other  trains  passing  the  station  on  the  other 
tracks.  A  local  train,  bound  north,  passed  the  station  at  6:17  p.  m. 
on  the  day  of  the  accident.  There  was  another  local  train,  bound 
north,  due  at  the  station  at  6:36  p.  m.  The  accident  occurred  when 
the  6:36  train,  bound  north,  came  into  the  station.  It  was  the 
engine  of  this  train  that  struck  the  deceased.  Just  before  6:30 
p.  M,,  the  deceased  was  seen  upon  the  platform  for  north-bound 
trains,  and  he  was  then  walking  southerly  along  that  platform. 
There  were  but  few  persons  upon  the  platform  at  that  time,  or  just 
before  the  accident.  The  deceased  was  not  seen,  after  the  time  he 
was  walking  along  the  platform  of  the  north-bound  trains,  before 
the  accident,  by  any  one  except  the  engineer  upon  the  engine  that 
struck  him.  When  deceased  left  the  platform  of  the  north-bound 
trains,  and  where  he  went,  and  what  he  was  doing  just  before  he 
was  struck  by  the  engine,  does  not  appear,  except  from  the  state- 
ments of  this  engineer.  The  engineer  testified  that  the  first  he  saw 
of  the  deceased  he  was  only  about  fifteen  feet  in  front  of  the 
engine,  between  the  rails  of  the  track  on  which  the  train  was 
approaching,  and  a  little  nearer  the  rail  next  to  the  fence  than  that 
next  to  the  platform,  and  was  north  of  the  plank  crossing  over  the 
tracks,  and  it  was  then  impossible  to  stop  the  train  before  the 
engine  struck  the  deceased.  The  engineer  made  all  the  effort  he 
could,  but  failed.  After  the  train  stopped,  the  deceased  was  found 
lying  between  the  east  rail  of  the  track  and  the  picket  fence,  and 
ten  to  fifteen  feet  north  of  the  plank  crossing  over  the  tracks.  The 
train,  as  it  approached  the  station,  came  around  a  curve,  but  was 
within  full  sight  of  the  platform  and  track  of  the  north-bound  local 
trains  for  a  distance  of  900  feet  before  it  struck  the  deceased. 
When  the  deceased  arrived  at  the  Williamsbridge  station  that  day, 
he  must  have  alighted  on  the  platform  of  the  north-bound  trains, 
and  we  must  assume  he  knew  and  understood  that  he  must  get  upon 
the  return  south-bound  train  from  the  platform  on  the  other  side  of 
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the  four  tracks.  He  had  resided  for  some  years  in  and  about  New 
York,  and  must  have  understood  that  passengers  were  not  permitted 
to  cross  over  the  tracks  through  the  picket  fence  and  gates,  which 
were  kept  closed,  and  that,  if  he  desired  to  go  from  one  platform  to 
the  other,  he  should  do  so  by  way  of  the  staircases  and  the  bridge 
over  the  tracks.  Whatever  may  be  said  as  to  the  alleged  negligence 
of  the  defendant,  we  are  unable  to  conceive  any  theory  upon  which 
the  jury  would  have  been  jostified,  under  the  evidence,  in  finding  that 
the  deceased  was  free  from  contributory  negligence.  The  burden 
was  upoa  tbe  plaintiff  to  establish  this  element  of  cause  of  action  to 
the  sMrsfaction  of  the  jury.  The  deceased  must  have  known  and 
■nderstood  that  he  had  no  right  to  cross  the  tracks  from  one  plat- 
form to  the  other  through  the  picket  fence.  And  beyond  this,  the  ap- 
proaching train  was  in  full  view  from  the  time  it  came  around  the 
curve,  900  feet  away.  Where  he  was  or  what  he  was  doing  while  the 
train  was  running  that  900  feet,  did  not  appear.  If  he  was  standing 
on  the  track,  he  was  clearly  negligent.  If,  after  the  train  came  in 
sight,  he  left  one  platform  to  go  over  to  the  other,  in  front  of  the 
train,  he  was  clearly  negligent;  and  if  he  was  upon  or  crossing  over 
the  track,  without  looking  for  the  approach  of  the  train,  and  did 
not  see  it,  he  was  clearly  negligent.  There  is  no  theory  of  the  case 
upon  which  the  jury  would  have  been  justified,  under  the  evidence, 
or  in  view  of  any  inferences  that  could  be  drawn  from  it,  in  find- 
ing affirmatively  that  the  deceased  was  free  from  contributory 
negligence. 

Wetbjfik  the  court  very  properly  took  the  case  from  the  jury  and 
(tMBissed  the  complaint.  The  judgment  appealed  from  should  be 
affirmed,  with  costs.     Alt  concur. 


LOUDON  V.  EIGHTH  AVENUE   RAILROAD  COM- 
PANY ET  AL. 

Supreme  Court,  New  York,  Appellate  Division,  First  Department, 
April,  l8^j. 


COLLISION  BETWEEN  STREET  CARS.  — Where  a  passenger  was  injured  in 
a  collision  belvreen  two  cars  the  duty  was  imposed  upon  the  defendant  of 
showing  tbat  it  had  used  due  care  in  the  management  of  its  vehicle. 

EVIDENCE  —  MEDICAL  EXAMINATION  —  EXPERT.  —  It  is  proper  to  per- 
mil  a  physician  10  testify  as  to  the  physical  condition  of  the  plaintiff  whom 
he  attended  two  years  before  the  accident  and  compare  her  condition  then 
with  that  sbe  exhibited  after  the  accident. 
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SAME.  —  Testimony  of  a  physician  thai  while  plaintiff's  disabilitj'  might  pos- 
sibly improve  to  some  extent  which  was  uncertain  he  believed  the  disability 
to  be  permanent  was  not  open  to  the  objection  of  being  too  uncertain  and 
indefinite  to  be  received, 

REMARKS  OF  COUNSEL  — CRITICISM  OF  WITNESS.  — Ii  was  not  error 
for  the  court  lo  permit  counsel  to  reflect  upon  the  character  of  a  medical 
witness  who  it  appeared  had  been  in  the  habit  of  disclosing  communications 
made  to  him  in  his  professional  capacity. 

Appeal  from  jutlgment.  Supreme  Court,  Trial  Term,  New  York 
County,  in  favor  of  plaintiff. 

J,  M.  ScRiBNER,  for  appellant,  Eighth  Avenue  Railroad  Co. 

Henry  L.  Scheuerman,  for  appellant.  Third  Avenue  Railroad  Co. 

C.  N.  BovEE,  Jr.,  for  respondent. 

The  plaintiff  sued  to  recover  damages  which  she  sustained  from  a 
collision  between  a  car  of  the  Third  Avenue  Railroad  Company  and 
a  car  of  the  Eighth  Avenue  Railroad  Company,  on  which  latter  she 
was  a  passenger.  The  evidence  showed  that  the  plaintiff  entered  an 
Eighth  Avenue  open  summer  horse  car  at  Eighty-sixth  street, 
intending  to  ride  to  One  Hundred  and  Thirty-first  street-  The 
seats  of  the  car  ran  transversely,  and  at  the  time  of  the  collision  the 
plaintiff  was  sitting  at  the  extreme  westerly  end  of  the  rear  seat  of 
the  car,  her  husband  sitting  next  to  her  towards  the  east.  As  the 
Eighth  Avenue  car  was  crossing  One  Hundred  and  Twjnty-Fifth 
street,  a  cable  car  of  the  Third  Avenue  Company  was  coming  along 
that  street  from  the  west,  and  struck  the  horse  car  on  which  the 
plaintiff  was  riding,  and  threw  it  off  th,e  track,  against  a  column  of 
the  elevated  railroad.  The  position  of  the  plaintiff  was  such  that 
the  cable  car  struck  against  her  back,  injuring  it,  as  she  claimed, 
and  causing  certain  bruises  and  contusions  in  other  parts  of  her 
body.  Considerable  evidence  was  given  in  reference  to  the  extent 
of  the  injuries  which  the  plaintiff  had  sustained,  and,  the  case  being 
submitted  to  the  jury,  they  found  a  verdict  for  the  plaintiff. 
A  motion  was  made  by  each  of  the  defendants  for  a  new  trial  upon 
the  minutes,  which  was  denied;  and  from  the  judgment  thereupon 
entered,  and  from  the  orders  denying  such  motions  for  new  trial, 
these  appeals  are  taken. 

It  is  claimed  by  each  of  the  appellants  that  the  court  erred  in 
refusing  to  dismiss  the  complaint  upon  the  ground  that  there  was  no 
proof  tending  to  show  that  either  of  them  was  guilty  of  negligence. 
The  plaintiff  was  a  passenger  upon  the  car  of  the  Eighth  Avenue 
Railroad  Company,  and  that  company  owed  to  her  the  duty  of  using 
care  to  prevent  injury  being  inflicted  upon  her  while  such  passenger; 
and,  the  evidence  showing  that  both  the  colliding  vehicles  were 
such  as  were  used   upon  the  public  streets,  the  happening  of  the 
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accident  imposed  upon  the  defendant  the  Eighth  Avenue  Railroad 
Company  the  duty  of  shoving  that  it  had  used  care  in  the  manage- 
ment of  its  vehicle.  While  it  may  be  true  that  the  rule  referred  to 
in  the  case  of  Breen  v.  Railroad  Co.,  109  N.  Y.  197,  16  N,  E.  Rep. 
60,  depends  upon  the  fact  that  the  thing  causing  the  injury  was 
under  the  control  of  the  party  sought  to  be  held  responsible,  yet  the 
converse  of  the  proposition  is  not  always  necessarily  applicable. 
A  carrier  has  no  right  to  imperil  the  lives  and  safety  of  passengers 
by  insisting  upon  his  legal  rights.  His  primary  duty  is  the  care  for 
the  safety  of  his  passengers,  and  not  the  assertion  of  his  full  legal 
privileges.  The  Eighth  Avenue  Railroad  Company  was  bound, 
even  by  a  yielding  of  the  right  of  way  which  it  seems  to  have  pos- 
sessed, to  have  avoided  this  collision  if  it  were  possible;  and  there 
is  no  evidence  but  that  with  the  use  of  care  the  plaintiff  might  have 
been  preserved  from  injury  while  riding  upon  the  car  in  question. 

The  negligence  of  the  Third  Avenue  Railroad  Company  seems  to 
be  even  more  apparent.  These  cars  were  street  vehicles,  and  their 
movements  were  regulated  by  the  ordinary  rules  governing  the  pass- 
age of  vehicles  across  streets  and  avenues.  The  Eighth  avenue  car 
apparently  had  the  right  of  way,  because  it  was  struck  at  the  very 
rear  end  of  the  car,  showing  that  it  had  almost  got  across  the  track 
of  the  Third  Avenue  railroad  before  the  collision  took  place.  In 
the  absence  of  any  evidence,  the  necessary  conclusion  to  be  drawn 
from  this  state  of  facts  was  that  the  Third  Avenue  Railroad  Com- 
pany was  in  fault.  Its  car  should  have  been  stopped  in  order  to 
allow  the  Eighth  avenue  car  to  complete  the  crossing  of  its  tracks 
in  safety. 

There  are  certain  exceptions  to  the  admission  of  evidence,  and  to 
the  rulings  of  the  court  in  regard  to  the  privileges  of  counsel,  which 
it  is  necessary  to  notice.  It  is  claimed  that  it  was  error  to  allow 
Dr.  Phelps  to  testify  as  to  the  physical  condition  of  the  plaintiff 
prior  to  the  happening  of  the  accident,  because  the  knowledge 
which  he  had  in  regard  to  her  previous  condition  was  of  a  period  too 
remote  for  the  testimony  to  be  competent.  It  appears  that  some 
three  or  four  years  before  the  doctor  had  treated  the  plaintiff.  It 
also  appears  that  subsequent  to  that  time  he  had  seen  her.  He 
was  unable  to  state  from  memory  whether  it  was  six  months  or  two 
years  before;  but  he  testified  as  to  her  physical  condition  then,  and 
as  to  her  condition  at  the  time  he  made  the  examination,  shortly 
before  the  trial.  We  think  that  this  evidence  was  entirely  compe- 
tent. He  was  testifying  as  to  knowledge  which  he  had  obtained  in 
regard  to  her  condition  within  a  period  of  from  six  months  to  two 
years  prior  to  the  happening  of  the  accident;  and  it  was  not  so 
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remote,  but  that  it  formed  some  basis  for  a  comparison  between 
her  then  condition  and  that  which  she  exhibited  at  the  time  of  the 
examination  before  the  trial. 

Dr.  Phelps  was  asked:  "  In  your  opinion,  what  will  be  the  result 
of  those  injuries  from  which  you  find  Mrs.  Loudon  suffering  in 
the  natural  and  ordinary  course  of  events?"  His  answer  was: 
"  I  think  that  while  her  disability  may  possibly  improve  to  some 
extent,  which  is  uncertain,  I  believe  the  disability  which  she  has  is 
permanent."  The  question  was  objected  to,  and  a  motion  was 
made  to  strike  out  the  answer  as  not  proper  testimony  of  permanent 
injury,  as  too  uncertain  and  indefinite.  The  motion  was  denied,  and 
an  exception  taken.  It  is  claimed  that  the  question  should  have 
called  for  what  with  reasonable  certainty  would  be  the  result  of  the 
injury  in  the  natural  and  ordinary  course  of  events.  We  do  not  see 
the  force  of  this  objection  to  the  form  of  the  question.  That  which 
happens  in  the  natural  and  ordinary  course  of  events  may,  it  seems 
to  us,  be  assumed  to  happen  with  reasonable  certainty.  A  natural 
result  is  one  which  may  always  with  reasonable  certainty  be  expected. 

Various  objections  have  been  raised  as  to  the  court  permitting 
the  counsel  to  reflect  upon  the  character  of  one  of  the  medical  wit- 
nesses for  the  defense,  and  because  the  counsel  was  allowed  to  read 
the  sections  of  the  Code  prohibiting  the  disclosure  of  communica- 
tions made  to  an  attorney  or  physician  in  his  professional  capacity. 
Upon  an  examination  of  this  record,  it  would  appear  that  there  had 
been  a  disclosure  by  the  physician  criticised  of  facts  which  he  had 
obtained  as  the  physician  of  the  plaintiff.  This  was  done  regularly 
and  systematically,  was  a  flagrant  violation  of  the  duty  which  he 
owed  to  his  patient,  and  a  contempt  of  the  law  which  prohibits  such 
disclosures.  Under  these  circumstances,  the  counsel  was  justified 
in  calling  the  attention  of  the  jury  to  the  fact  of  this  violation  of 
law,  of  this  failure  of  appreciation  of  the  duties  of  a  professional 
man  to  his  patient,  and  of  the  flagrant  abuse  of  the  position  which 
he  occupied.  It  cannot  be  said  that  any  too  severe  language  was 
used  in  criticising  the  conduct  of  a  physician  who  would  thus 
betray  his  patient.  Counsel  have  a  right  to  criticise  the  conduct  of 
witnesses.  If  it  is  the  subject  of  animadversion,  they  have  a  right 
to  bring  the  attention  of  the  jury  to  it,  and  it  is  not  error  in  the 
court  to  permit  counsel  to  exercise  this  right.  That  was  all  that 
was  done  in  the  case  at  bar.  This  physician  had  been  guilty  of  the 
grossest  violation  of  his  duty,  as  already  stated,  and  was  open  to 
the  severest  criticism  and  condemnation. 

Judgment  affirmed. 

Opinion  by  Van  Brunt,  P.  J. 
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McDONNEL  V.  HENRY    ELIAS    BREWING 
COMPANY. 

Supreme  Court,  Nov  York,  Appellate  Division,  First  Department, 
April,  18^7. 


INJURED   BY   BEER   WAGON   ON   TRACK   AT   STREET   CROSSING.— 
Where  the  plaintifF  in  the  evening  attcmpled  lo  cross  a  street  upon  which 
ihere  were  two  railway  tracks  and,  after  waiting  for  a  cable  car  to  pass  on  the 
further  tracit,  was  struck  while  on  the  nearer  track  or  between  the  two 
tracks,  by  a  beer  truck  that  was  being  rapidly  driven  on  the  nearer  track, 
and  an  elevated  train  was  passing  at  the  lime,  the  question  of  conlribulory 
negligence  was  properly  submitted  lo  the  jury. 
DAMAGES,  —  A  verdict  for  tia.soo  for  ibe  plaintiff,  a  cab  driver,  thirty-two 
years  of  age,  earning  %\1  a  week,  who  suffered  a  compound  fracture  of  the 
jaw  and  comminuted  fracture  of  both  legs,  was  not  excessive. 
Appeal  from  judgment,  Supreme  Court,  Trial  Term,  New  York 
County,  in  favor  of  plaintiff.     The  facts  are  stated  in  the  opinion. 
Charles  J.  Fiske,  for  appellant. 
Sumner  B.  Stiles,  for  respondent. 

Williams,  J. — The  action  was  brought  to  recover  damages  for 
injuries  to  the  plaintiff,  alleged  to  have  been  caused  by  the  negli- 
gence  of  the  defendant.  The  injuries  were  received  ir  an  accident 
which  took  place  at  Forty-second  street  and  Third  avenue.  New 
York  City,  at  5:30  a.  m.  of  January  33,  1895.  The  plaintiff  was 
crossing  Third  avenue  along  the  northerly  side  of  Forty-second 
street,  walking  in  an  easterly  direction.  As  he  approached  the 
street  railroad  tracks,  a  cable  car  was  going  northerly  on  the  easterly 
track.  Plaintiff  halted  before  crossing  any  of  the  tracks,  and  this 
car  passed  in  front  of  him.  Then  he  attempted  to  cross  the  tracks, 
and  was  struck  by  defendant's  brewery  wagon  and  team,  which  were 
going  south  on  the  westerly  track.  He  was  thrown  down,  and  run 
over  by  the  team  and  wagon  wheels,  and  received  very  serious 
injuries.  This  action  was  brought  to  recover  damages  for  such 
injuries.  There  was  a  serious  conflict  in  the  evidence  as  to  the  man- 
ner in  which  the  team  was  being  driven  at  the  time  of  the  accident. 
The  wagon  was  a  heavy  one,  and  was  loaded  with  beer  in  barrels, 
and  was  on  its  way  to  Brooklyn,  where  the  beer  was  to  be  delivered. 
The  plaintiff's  evidence  was  to  the  effect  that  at  the  time  of  the  acci- 
dent the  driver  was  asleep  on  his  seat;  that  he  was  not  holding  the 
lines  in  his  hands,  but  the  lines  were  tied  up  to  the  cover  on  ihe 
wagon;  and  that  the  horses  were  going  down  the  avenue  at  a  rate 
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of  six  to  seven  miles  an  hour.  The  defendant's  evidence  was  to 
the  effect  that  the  driver  was  awake,  and  had  the  lines  in  his  hands, 
and  the  horses  were  going  at  a  slow  trot.  The  questions  of  fact 
upon  this  conflicting  evidence  were  submitted  to  the  jury,  and  it 
must  be  assumed  the  jury  believed  the  plaintiff's  evidence,  and  found 
the  facts  as  claimed  by  the  plaintiff.  We  see  no  reason  for  disturb- 
ing the  verdict  upon  this  question;  and,  assuming  the  facts  to  have 
been  properly  found,  the  jury  were  justified  in  concluding  that  the 
defendant's  negligence  was  satisfactorily  established. 

The  more  serious  question  is  whether  the  jury  were  justified  in 
finding  tliat  the  plaintiff  was  free  from  contributory  negligence. 
Ordinarily,  this  question  is  one  of  fact  for  a  jury.  The.  rule  is  that 
a  plaintiff  who  has  been  injured  has  the  burden  of  showing  the 
absence  of  such  contributory  negligence.  He  is  not  bound  to  show 
that  he  exercised  the  highest  degree  of  care  to  avoid  accident  and 
injury,  but  only  such  care  as  an  ordinarily  careful  and  prudent  per- 
son would  have  exercised  under  the  particular  circumstances  sur- 
rounding the  plaintiff  a.t  the  time  the  accident  occurred  and  the 
injuries  were  received.  The  jury  are  to  take  into  consideration 
all  the  facts  and  circumstances  surrounding  the  plaintiff  at  the  time 
of  the  accident,  and  to  determine  whether  he  exercised  such  care  as 
an  ordinarily  careful  and  prudent  person  would  have  done  if  placed 
in  the  plaintiff's  position.  It  seems  to  us  the  facts  and  circum- 
stances surrounding  the  plaintiff  at  the  time  of  this  accident,  as  the 
jury  were  justified  in  finding  and  inferring  them  from  the  evidence, 
were  such  as  to  warrant  the  submission  of  the  question  to  the  jury. 
The  plaintiff  was  in  a  public  street,  and  had  a  right  to  cross  the 
avenue  where  he  was  when  the  accident  occurred.  He  was  bound  to  ' 
use  reasonable  care  in  so  crossing.  It  appears  that  as  he  approached 
the  street  car  tracks  from  the  west,  he  looked  both  ways.  It  was 
not  very  light.  He  saw  a  cable  car  coming  up  the  avenue  on  the 
easterly  track,  and  he  saw  something  that  looked  like  a  wagon  com- 
ing down  the  avenue,  but  then  some  distance  away.  He  hatted  a 
little,  so  as  to  permit  the  cable  car  to  pass  by,  before  he  attempted 
to  cross  over.  The  wagon  was  so  far  away  that  he  apparently  did 
not  consider  that  any  impediment  to  a  safe  crossing  of  the  avenue. 
The  cable  car  may  well  have  attracted  his  attention,  because  it  was 
specially  dangerous  to  a  foot  passenger  crossing  the  avenue.  The 
elevated  road  was  located  along  the  avenue,  with  double  tracks 
above  him,  and  there  was  at  the  time  considerable  noise,  occasioned 
by  the  passage  of  a  train  above  him.  This  noise  and  that  of  the 
cable  car  may  well  have  prevented  his  hearing  the  noise  made  by  the 
beer  wagon,  or  realizing  that  it  was  making  a  noise  in  approaching. 
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He  did  not  evidently  understand  it  was  near  to  him.  As  the  cable 
car  approached,  the  ptaintiS,  supposing  the  way  would  be  clear 
when  it  had  passed,  so  that  he  could  safely  cross  over,  started  to 
cross  the  westerly  street  railroad  track,  and  as  he  was  passing  over 
this  track,  or  was  near  the  easterly  street  railroad  track,  while 
standing  to  allow  the  rear  of  the  cable  car  to  get  out  of  the  way, 
or  stepping  back  a  little  to  avoid  it,  he  was  struck  by  this  wagon, 
which  was  coming  along  rapidly,  and  which  he  did  not  observe 
until  it  struck  him.  These  are  the  facts  and  circumstances  which 
the  jury  were  justified  in  finding  or  inferring  from  the  evidence; 
and  we  think  they  were  sufficient  to  support  the  finding  by  the 
jury  that  the  plaintiff  exercised  not  the  highest  degree  of  care 
to  avoid  the  accident  and  injuries, —  he  was  not  bound  to  do  that, — 
but  such  care  as  an  ordinarily  careful  and  prudent  person  would  have 
exercised  if  he  had  been  in  his  place.  This  question  was  submitted 
to  the  jury,  and  they  found  that  the  plaintiff  was  free  from  contribu- 
tory negligence.  We  think  that  this  finding  of  the  jury  should  not 
be  disturbed. 

The  only  other  question  suggested  by  the  appellant  relates  to  the 
amount  of  the  verdict.  The  damages  are  claimed  to  have  been 
excessive.  The  jury  awarded  $12,500.  The  plaintiff  was  a  com- 
paratively  young  man,  about  thirty-two  years  of  age.  He  was  a  cab 
driver  and  was  earning  prior  to  the  accident  (12  per  week.  His 
injaries  were  of  a  very  serious  nature.  He  suffered  a  compound  frac- 
ture of  the  jaw,  and  comminuted  fracture  of  both  legs,  and  the  con- 
dition of  the  legs  is  shown  by  the  photographs  in  the  record.  While 
this  court  has  the  power  to  exercise  its  judgment  as  to  the  amount 
of  the  verdict  in  a  negligence  case,  and  to  aSord  relief  where  it  is 
satisfied  the  amount  of  damages  awarded  is  excessive,  we  do  not  think 
this  is  a  case  where  such  relief  should  be  afforded.  It  is  a  large 
Terdict,  but  we  cannot  say  it  is  too  large,  in  view  of  the  injuries 
recei-ed   by  the  plaintiff. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.     All  concur. 
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CARPLES  V.  NEW  YORK  &,  HARLEM  RAILROAD 
COMPANY. 

Supreme  Ctmrt,  New  York,  Appellate  Diviaon,  First  Department, 
April,  i8gj. 


DAMAGES.  —  Damages  sustained  up  to  the  time  of  trial  maj  be  recoTered  in 

an  action  for  personal  injuries. 
LOSS  OF  EARNINGS  BY  ABSENCE  FROM  BUSINESS. —  Wtiere  it  was 
alleged  in  the  complaint  that  the  plaintiff  was  compelled  to  remain  away 
from  his  business  for  six  weeks  because  of  [he  injuries,  he  was  entitled  to 
show  loss  of  earnings  because  of  his  absence  from  business. 
APPEAL.  —  The  court  cannot  consider  whether  the  complaint  should  have 
been  dismissed  at  the  trial  on  the  ground  that  the  plaintiff  was  not  entitled 
to  any   recovery   when   the   defendant  did   not  appeal  and   the  plaintiff's 
appeal  was  because  of  insufficient  damages. 
Appeal  by  plaintiff  from  judgment.  Supreme  Court,  Trial  Term, 
New  York  County,  entered  on  verdict  in  favor  of  plaintiff  for  $250. 
The  ground  of  appeal  was  that  the  amount  awarded  was  insufficient. 
J.  T.  Richards,  for  appellant. 
Payson  Merrill,  for  respondent. 

Van  Brunt,  P.  J.  — This  action  was  brought  to  recover  damages 
for  personal  injuries  sustained  by  the  plaintiff  through  the  negligence 
of  the  defendant  in  being  thrown  from  one  of  the  defendant's  cars 
while  attempting  to  enter  as  a  passenger  thereon.  Upon  the  trial 
of  the  case  the  plaintiff  attempted  to  prove  his  damages  up  to  the 
time  of  the  trial.  This  evidence  was  excluded,  and  an  exception 
taken.  We  think  this  was  error.  While  the  plaintiff,  perhaps,  had 
not  made  such  allegations  in  his  complaint  as  would  justify  him  in 
claiming  damages  for  permanent  injuries,  he  certainly  had  the  right 
to  prove  such  injuries  as  he  had  sustained  up  to  the  time  of  the 
trial.  It  is  a  principle  too  familiar  to  need  the  citation  of  authority 
that  in  all  actions  for  damages  those  which  have  been  sustained  up 
to  the  time  of  the  trial  may  be  recovered,  except  those  which  may 
be  special  in  their  nature,  in  which  case  an  allegation  of  special 
damage  in  the  complaint  is  necessary.  In  the  case  at  bar  the  evi- 
dence offered  was  of  the  ordinary  character  which  naturally  pertains 
to  injuries  of  the  description  sustained  by  the  plaintiff;  and  he  was 
entitled  to  receive  compensation  therefor  if  he  made  out  his  cause  of 
action. 

The  plaintiff  also  attempted  to  prove  loss  of  earnings  during  a 
certain  period  as  a  result  of  the  injury.     It  seems  to  us  that  the 
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allegations  contained  in  the  complaint  were  ample  to  support  proof 
of  this  description.  The  plaintiff  alleged  that  he  was  compelled  to 
remain  away  from  his  business  for  about  six  weeks,  and  was  deprived 
of  the  use  of  his  foot,  and  otherwise  injured.  He  was  therefore 
entitled  to  show  what  his  loss  of  earnings  was  because  of  his  absence 
from  business,  such  absence  being  one  of  the  natural  and  necessary 
results  of  the  injury. 

There  are  other  exceptions  to  the  exclusion  of  evidence,  which 
also  seem  to  be  well  taken,  but  which  it  is  not  necessary  to  consider 
particularly  here.  The  answer  which  the  respondent  makes  to  the 
plaintiff's  appeal  is  that,  upon  the  evidence,  the  complaint  should 
have  been  dismissed,  and  the  plaintiif  was  not  entitled  to  any 
recovery  whatever.  It  seems  to  us  that  that  question  cannot  be 
considered  here,  as  the  defendant's  exceptions  to  the  rulings  of  the 
court  are  not  properly  before  us,  and  for  the  purposes  of  this  appeal 
it  must  be  assumed  that  there  was  a  right  of  recovery  in  some 
amount.  The  questions  which  are  presented  upon  this  appeal  might 
have  been  raised  by  a  bill  of  exceptions  which  contained  none  of  the 
evidence,  and  consequently  it  would  he  impossible  to  determine  the 
question  which  is  sought  to  be  brought  to  our  attention  by  the 
counsel  for  the  respondent.  As  above  stated,  the  respondent's 
exceptions  not  being  properly  before  the  court,  we  cannot  consider 
the  proposition  that  the  court  erred  in  its  ruling  in  not  dismissing 
the  complaint. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event. 


O'MEARA  V.  BROOKLYN  CITY  RAILROAD 
COMPANY. 

Supreme  Court,  New  York,  Appellate  Division,  First  Department, 
April,  tSp? 


RELEASEOFCLAIM  — INVALIDITY. —  In  an  action  (or  personal  injuries 
where  a  release  by  plaintifl  has  been  pleaded,  any  facL  tending  to  impeach 
such  release  may  be  proved  though  the  plaintiff  had  previously  made  and 
served  upon  (he  defendant  an  affidavit  and  notice  alleging  the  existence  of 
one  defense  and  saying  nothing  about  any  other. 

At  the  trial  plaintiff  was  nonsuited  and  applied  for  a  new  trial  on 
exceptions  ordered  to  be  heard  by  the  appellate  division  in  the  first 
instance.     The  facts  appear  in  the  opinion. 
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Thomas  P,  Wickes,  for  plaintiff. 

Thomas  S.  Moore,  for  defendant, 

RuMSEY,  J.  —  The  plaintiff  brought  this  action  to  recover  for  Inju- 
ries inflicted  upon  her  by  the  negligence  of  the  defendant's  employees 
white  she  was  a  passenger  upon  one  of  its  cars.  The  defendant  alleged, 
among  other  things,  as  a  separate  answer  to  the  cause  of  action,  that 
before  the  commencement  of  the  action  the  plaintiff  had  executed 
and  delivered  to  the  defendant  a  release  in  full  of  all  claims  she 
might  have  had  against  it  by  reason  of  the  occurrence  complained 
of.  Upon  the  trial,  after  this  release  had  been  put  in  evidence,  the 
plaintiff  offered  testimony  tending  to  impeach  it  for  various  reasons. 
One  of  these  was  that  at  the  time  she  signed  it  she  did  not  know  that 
it  was  a  release,  and  was  not  informed  of  that  fact.  Another  was 
that  she  was  induced  to  sign  the  paper  by  false  representations  made 
to  her  by  her  attending  physician,  as  to  the  nature  and  extent  of 
her  injuries,  and  that  these  representations  were  procured  to  be 
made  by  the  agent  of  the  defendant  who  negotiated  for  the  release. 
To  all  evidence  addressed  to  these  points  the  defendant  objected. 
Its  objections  were  sustained,  and  the  plaintiff  was  practically  pre- 
cluded from  giving  any  evidence  whatever  touching  the  circum- 
stances under  which  the  release  was  executed,  or  the  statements  and 
representations  made  to  her  at  the  time  the  negotiation  was  had  for 
it,  or  at  the  time  the  paper  was  actually  signed.  At  the  close  of  the 
testimony  the  plaintiff's  complaint  was  dismissed  and  the  court 
directed  that  the  exceptions  uken  upon  the  trial  be  heard  in  the  first 
instance  in  the  appellate  division.  The  release,  if  valid,  constituted 
a  defense  to  the  plaintiff's  cause  of  action.  It  was  set  up  as  such  in 
the  answer.  The  plaintiff  was  not  required  to  reply  to  this  new 
defense,  but  by  express  provision  of  the  statute  the  allegation  of  it 
in  the  answer  was  to  be  deemed  controverted  by  her  traverse  or 
avoidance,  as  the  case  might  require.  Code  Civ.  Proc.  sec.  512. 
That  provision  of  the  statute  gave  to  her  the  right,  without  any 
pleading,  to  rely  upon  every  possible  answer  which  she  might  have 
to  the  release,  precisely  as  though  it  had  been  pleaded;  and  for  the 
purpose  of  enabling  her  to  insist  upon  those  objections,  any  evidence 
which  might  tend  to  establish  a  valid  objection  to  this  defense  was 
admissible.  Arthur  v.  Insurance  Co.,  78  N,  Y.  46a.  She  might 
prove  either  that  the  nature  of  the  paper  was  improperly  represented 
to  her,  and  that  she  had  no  opportunity  to  examine  it,  or  that  her 
mental  condition  was  such  that  she  was  unable  to  appreciate  its 
character,  or  that  it  was  procured  from  her  by  false  representations 
as  to  the  facts  which  existed  at  the  time  she  agreed  to  give  it  Dixon 
V.  Railroad  Co.,   roo  N.  Y.  170,  3  N.  E.  Rep.  65;  Shaw  v.  Webber, 
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79  Hun,  307,  29  N.  Y.  Supp.  437.  As  she  was  not  required  to  plead 
any  of  these  defenses,  she  was  not  precluded  from  relying  upon  any 
one  of  them  because  she  had  previously  made  and  served  upon  the 
defendant  an  affidavit  and  notice  alleging  the  existence  of  one 
defense,  and  saying  nothing  about  another  one.  Those  papers 
might  be  material  as  evidence  upon  the  question  whether  in  fact  any 
other  ground  for  invalidating  the  release  than  the  one  set  up  in  them 
existed,  but  they  did  not  in  any  respect  constitute  a  pleading  which 
bound  her  to  rely  upon  the  facts  stated  in  either  of  them,  to  the 
exclusion  of  any  other  facts  which  might  be  sufficient  to  break  down 
the  defense  set  up  against  it.  Whether,  under  the  circumstances  of 
the  case,  she  was  guilty  of  such  laches  in  failing  to  take  steps  to  set 
aside  the  release  as  took  away  her  right  to  it  upon  the  trial  of  this 
action,  could  not  be  decided  as  a  matter  of  law  until  all  the  facts 
had  been  presented  to  the  court;  and  if  those  facts  were  in  dispute 
in  any  respect,  the  question  of  laches  would  be  one  for  the  jury, 
under  proper  instructions.  Therefore  the  evidence  which  she  pro- 
posed to  offer  could  not  be  excluded  upon  the  ground  that  she  was 
guilty  of  laches  in  attacking  this  release,  because  the  facts  disclosed 
by  this  evidence  were  the  very  facts  necessary  to  appear  to  enable 
the  court  to  say  whether  she  was  guilty  of  laches  or  not.  Within 
these  rules,  all  of  which  are  well  settled,  the  plaintiff  was  entitled  to 
introduce  evidence  upon  the  trial  which  would  show  fully  all  the 
circumstances  under  which  this  release  was  given.  She  could  prove 
h:r  condition,  what  was  said  to  her,  by  whom  it  was  said,  what  was 
said  in  her  presence,  and  every  other  fact  connected  with  the  trans- 
action between  herself  and  the  agent  of  the  defendant  which  led  up 
to  the  release,  so  that  the  jury  might  know  precisely  her  condition, 
the  influences  which  surrounded  her,  and  the  circumstances  under 
which  the  release  was  given,  to  enable  them  to  conclude  as  to  its 
validity.  So,  also,  she  was  entitled  to  show,  not  only  the  represen'a- 
tions  which  were  made  to  her,  but  the  circumstances  under  which 
they  were  made;  and  she  was  entitled  to  give  to  the  jury  any  facts 
which  would  tend  to  show  the  motive  with  which  those  representa- 
tions were  made,  if  she  was  able  to  connect  the  defendant,  through 
its  agent,  with  this  motive.  None  of  these  things  was  she  permitted 
to  prove.  She  offered  to  prove  the  information  which  was  given  by 
Dr.  McCann;  what  conversation  she  heard  between  Wright,  the 
agent  of  the  defendant,  and  Dr.  McCann,  with  reference  to  his 
future  employment  by  the  railroad  company;  what  money  was  to  be 
paid  to  Dr.  McCanii;  and  her  condition  during  the  making  of  the 
agreement  and  at  the  time  when  the  release  was  executed.  All  this 
evidence  was  excluded.     Every  particle  of  it  was  competent  and 


DigiLizedbyGoOglc 


430  AMERICAN  Negligence  Reports. 

material  to  enable  the  jury  to  say  whether  the  release  was  executed 
under  such  circumstances  that  it  should  be  impeached.  For  the 
error  in  excluding  it  there  should  be  a  new  trial. 

The  plaintiff's  exceptions  are  sustained,  and  a  new  trial  granted, 
with  costs  to  the  plaintiff  to  abide  the  result.     Ail  concur. 


BLATE  V.  THIRD  AVENUE  RAILROAD  COMPANY. 

Supreme  Court,  New  York,  Appellate  Division,  First  Department 
April,  iSgf. 


EXPERT  EVIDENCE— PHYSICIAN. —  In  an  aciioo  for  personal  injuries, 
testimony  of  a,  physician  that  impotency  sometimes  ensued  from  a  physical 
condition  such  as  the  plaintiff's,  which  was  caused  by  the  injury,  was 
improperly  admilted. 

Appeal  from  judgment.  Supreme  Court,  Trial  Term,  New  York 
County,  in  favor  of  plaintiff  for  $6,463.83. 

Nathan  Ottinger,  for  appellant. 

Sumner  B.  Stiles,  for  respondent. 

There  is  one  objection  to  the  admission  of  testimony  in  this  tt»t 
which  constrains  us  to  order  a  new  trial.  The  complaint  alleges: 
That,  in  consequence  of  the  negligence  of  the  defendant,  tbc  pfaintiff 
"  was  seriously  and  permanently  injured.  That  plaintiff  suffered  a 
rupture  or  hernia;  was  cut  and  bruised  about  the  head,  body,  arms, 
and  legs;  was  injured  internalty;  put  in  great  p^fi  and  agony  of 
mind  and  body.  And  that  said  plaintiff,  by  retton  of  the  said 
injuries,  has  been  and  will  be  prevented  from  attending  to  his  busi- 
ness and  pursuing  his  duties,"  and  has  suffered  damages  in  the  sum 
of  $30,000,  The  testimony  of  the  physicUfts  was  that  from  the 
injury  the  plaintiff  had  sustained  "  inguinal  hernia;  "  that  in  conse- 
quence  of  such  hernia  the  trouble  extMded  down  to  the  scrotna; 
that  in  consequence  thereof  his  right  testicle  had  been  damaged  and 
wasted.  An  expert,  having  been  examined  as  to  the  ptaistifTs  con- 
dition, was  asked  to  state  what  loss  of  power  is  indicated  by  the 
condition  of  the  testicle  as  testified  to.  He  oxamtieA  that  a  hernia 
such  as  the  plaintiff  had,  complicated  with  the  testicular  trouble  such 
as  he  (the  plaintiff)  had,  wonid,  in  all  proiMtrility,  become  a  source 
of  considerable  pain.  The  defendant  aafced  that  that  testimony  be 
stricken  out  as  not  profCr  testimony'.  The  court  replied,  "  You 
will  have  to  say,  doctor,  that  the  Mere  pain,  unless  it  is  of  an  excru- 
tiating   kind,   wouldn't  likely  ittterfere   with   the  act."     To  that 
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instruction  the  defendant  excepted,  whereupon  the  witness  answered, 
"  Being  in  that  particular  part  of  the  body,  I  think  it  would  be  very 
likely  to  interfere."  The  defendant  moved  to  strike  out  that 
answer,  which  motion  was  denied,  and  to  which  the  defendant 
excepted.  The  court  then  asked  this  question:  "  Q.  Does  such  a 
condition  of  things  as  you  saw  sometimes  ensue  in  impotency?  "  To 
that  the  defendant  objected  as  incompetent,  irrelevant,  and  imma- 
terial, and  not  sufficiently  certain.  This  objection  was  overruled,  and 
the  defendant  excepted,  and  the  witness  answered:  "  It  does  some- 
limes."  It  seems  to  us  that  this  testimony  was  clearly  incompetent. 
Impotency  was  not  claimed  to  exist  at  the  time  of  the  trial.  There 
was  testimony  from  which  it  would  appear  that  the  physical  con- 
dition caused  by  the  injury  was  such  that  the  plaintiff  was  caused 
considerable  pain  in  the  act,  and  that  in  consequence  of  such  pain 
he  had  refrained.  The  doctor  was  then  allowed  to  testify,  against 
the  objection  and  exception  of  the  defendant,  that  this  condition 
sometimes  ensues  in  impotency.  This  testimony  was  of  the  vaguest 
character.  It  was  not  even  an  opinion  of  the  physician  as  to  the 
future  condition  of  the  plaintiff,  or  what  would  likely,  or  even  pos- 
sibly, happen  to  him  as  the  result  of  the  injury.  He  was  called  to 
testify  as  to  what  sometimes  happens  as  the  consequence  of  such  a 
condition  of  things,  and  that  testimony  was  allowed  to  go  to  the 
jury  under  a  complaint  which  alleged  the  permanency  of  the  injury, 
and  where  the  jury  were  instructed  to  allow  damages  for  the  injury 
that  would  follow  from  the  condition  in  the  future. 

The  jury  were  allowed,  in  determining  the  amount  of  damages  that 
would  compensate  the  plaintiff,  to  consider  what  sometimes  results 
from  such  a  condition  as  the  plaintiff  was  found  to  be  in,  without 
one  word  of  testimony  that  under  the  circumstances  such  a  condition 
was  probable.  The  verdict  was  quite  a  large  one,  and  this  error  was 
of  such  a  character  that  it  is  reasonably  certain  that  the  jury  were 
influenced  by  it  to  the  disadvantage  of  the  defendant. 

Judgment  reversed. 

Opinion  by  Ingraham,  J. 
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SANN   V.   H.   W.  JOHNS   MANUFACTURING 
COMPANY. 

Supreme  Court,  New  York,  Appellate  Division,  First  Departmttd, 
April,  i8gy. 


DEATH  CAUSED  BY  HELPING  ONE  IN  DANGER  —  DEFECTIVE  APPLI- 
ANCE—  MACHINERY,  —  Where  a  workman  after  repairing  some  [Mpcs 
in  a  felt-washing  machine,  altempted,  with  the  assistance  of  a  fellow- 
workman,  to  put  on  the  machine  a  belt  by  which  the  machine  was  operated. 
and  the  assistant  was  caught  in  the  belt  and  whirled  around  the  shaft,  and 
the  workman,  after  succeeding  in  saving  his  assistant,  was  himself  caught 
by  the  belt  and  sustained  injuries  from  which  he  died,  the  defeodam  was 
noi^  liable,  though  the  belt  was  defective,  where  the  duty  of  connecting  the 
machine  with  the  belt  was  self-imposed. 

ASSISTING  PERSON  IN  PERIL.  — It  is  not  negligence /(rr«  for  one  to  vol- 
untarily  risk  his  own  life  in  attempting  to  save  another  front  dkngei. 

Appeal  from  judgment,  Supreme  Court,  Trial  Term,  New  York 
County,  dismissing  complaint. 

The  action  was  for  damages  for  causing  the  death  of  William 
Sann  through  the  alleged  negligence  of  the  defendant.  Wil- 
liam Sann,  the  deceased,  and  one  Schroeder  were  in  the  employ  of 
the  defendant,  a  manufacturer  of  asbestos,  at  its  factory  in  Brook- 
lyn on  March  4,  1896,  and  were  directed  on  that  day  to  repair  the 
pipes  of  the  felt-washing  machine.  This  machine  was  similar  to  the 
ordinary  clothes-wringer  used  in  private  families,  and  consisted  of 
two  rollers,  each  about  two  feet  long  and  one  foot  in  diameter,  com- 
ing together,  between  which  the  felt  was  passed  and  washed. 
Instead  of  being  operated  by  a  handle  like  the  clothes-wringer,  the 
machine  had  a  pulley  attached  to  an  upright  piece  of  wood  on  one 
side  of  the  rollers,  and  a  belt  hanging  from  and  running  on  a  main 
shaft  placed  on  the  pulley  operated  the  rollers.  After  the  pipes 
leading  into  the  box  on  which  the  rollers  were  placed  were  repaired, 
Schroeder  attempted  to  put  the  belt  hanging  from  the  shaft  upon  the 
pulley  and  Sann  held  the  belt  so  as  to  steady  it.  After  three  or 
four  unsuccessful  efforts  a  workman  named  O'Dea,  who  stood  by, 
voluntarily  got  on  a  barrel  and  attempted  to  hold  the  belt  away  from 
the  shaft,  which  was  revolving  at  full  speed,  so  as  to  make  it  easier 
for  Schroeder  to  throw  the  belt  on  the  pulley.  While  O'Dca  was  thas 
engaged  the  belt  slipped  from  the  pulley  on  which  attempts  were 
being  made  to  put  it  and  either  lapped  or  became  stuck  to  the  shaft 
and  formed  a  loop  and  O'Dea  was  caught  10  the  loop  and  was  carried 
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around  the  shaft.  Sann,  seeing  the  perilous  position  of  O'Dea, 
waite<i  for  a  chance  to  catch  hold  of  him  as  he  was  carried  around 
the  shaft  and  at  the  /irst  opportunity  caught  him  and  pulled  him  out 
of  the  loop.  He  succeeded  in  saving  O'Dea,  but  was  caught  himself 
and  carried  around  by  the  belt  fifty  or  sixty  times  and  from  the 
injuries  received  he  died.  The  evidence  showed  that  no  other  means 
were  furnished  by  the  defendant  for  throwing  the  belt  on  and  off, 
and  the  method  was  the  usual  one  employed  by  this  factory  and  that 
O'Dea  had  on  previous  occasions  assisted  in  exactly  the  same  way 
as  at  the  time  of  the  accident.  There  was  also  evidence  that  the 
belt  was  ragged  and  frayed  at  the  edges  and  had  cuts  in  it  and  was 
sticky  from  rosin,  and  there  was  evidence  tending  to  show  that  the 
method  of  putting  the  belt  on  the  pulley  was  crude  and  dangerous, 
and  that  different  and  a  safer  method  was  employed  in  other  fac- 
tories. The  plaintiff  claimed  the  right  to  go  to  the  jury  on  the 
ground,  i,  that  the  defendant  was  negligent  in  violating  sec.  \z  of 
chapter  398  of  Laws  of  1890,  and  that  if  that  statute  did  not  apply 
it  was  for  the  jury  to  say  whether  the  defendant  was  negligent  in 
failing  to  furnish  a  safer  method  for  throwing  on  and  off  the  belt;  2, 
that  the  doctrine  of  obvious  danger  and  assumption  of  risk  did  not 
apply;  3,  that  the  question  of  contributory  negligence  was  for  the 
jury ;  4,  that  the  defendant's  negligence  was  the  direct  and  proximate 
cause  of  Sann's  death.  The  court  dismissed  the  complaint,  and 
plaintiff  appealed  from  the  judgment  entered. 

Louis  J.  VoRHAUS,  for  appellant. 

Herbert  C.  Smyth,  for  respondent. 

As,  in  our  view,  the  inferences  to  be  drawn  from  the  facts  proven 
are  fatal  to  plaintiff's  recovery  upon  one  ground,  which  we  shall 
hereafter  discuss,  it  is  unnecessary  to  critically  examine  the  various 
grounds  so  ably  presented  by  the  appellant  upon  which  it  is  claimed 
the  liability  of  the  defendant  rests.  But  we  shall  assume  that  it  was 
clearly  shown  that  the  method  used  in  the  defendant's  factory  to 
put  on  this  belt  was  very  risky  and  dangerous,  and  in  violation  of  all 
the  principles  of  mechanics.  It  is  clear  that,  however  defective  the 
belt  or  the  machinery  employed,  unless  these  were  the  proximate 
cause  of  the  death  of  plaintiff's  intestate  —  or,  in  other  words, 
unless  the  negligence  of  the  defendant  was  the  proxirzate  cause  — 
the  plaintiff  cannot  recover.  The  deceased  had  charge  of  the  job  of 
repairing,  and,  to  use  the  language  of  one  of  the  witnesses,  "  if  he 
saw  anything  that  was  necessary  to  be  done,  he  did  it.  This  job 
they  had  was  fitting  the  steam  pipe,  and  to  see  that  everything  was 
right  on  the  machine.  I  know  that  it  included  seeing  that  everything 
was  right  on  the  machine,  because,  without  the  steam  pipe,  the 
Vol.  II  —  3B 
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washer  would  not  be  of  any  use."  After  they  had  finished  their  job, 
they  attempted  to  put  the  belt  on  the  washer,  and  this  without  its 
being  their  duty,  or  without  receiving  instructions  to  do  so.  On 
the  day  in  question  there  was  no  felt  to  be  washed,  and  none  in  the 
room,  and  therefore  the  use  of  the  washer  was  not  then  required. 
In  repairing  the  steam  pipes,  Sann  and  Schroeder  moved  the  felt 
washer  from  its  original  position,  and  the  reason  given  for  attempt- 
ing to  adjust  the  belt  was  to  see  if  it  was  restored  to  its  place;  and 
it  is  a  fair  inference  that  failure  was  due  to  the  fact  that  the  belt,  at 
the  time  they  tried  to  place  it  on  the  washer,  was  not  long  enough 
to  reach  from  the  shaft  to  the  pulley.  While  they  were  attempting 
to  do  this,  without  instructions,  or  without  its  being  in  the  line  of 
their  duty,  O'Dea  volunteered  his  assistance.  It  was  by  this  effort 
in  which  the  three  were  engaged  that  the  dangerous  situation  was 
created,  which  resulted  in  O'Dea's  being  placed  in  jeopardy,  in 
rescuing  whom  Sann  was  killed.  If  they  had  not  undertaken  to 
handle  the  belt,  the  place  where  they  were  at  work,  and  the 
machinery  that  was  in  the  Foom  were  in  no  sense  dangerous,  because 
the  evidence  is  that  the  belt  was  tied  in  a  knot,  hanging  up  away 
from  where  the  felt  washer  was  standing.  There  was  nothing  in 
the  condition  of  the  belt  that  was  not  perfectly  apparent  and  obvious 
to  those  then  present  by  the  use  of  ordinary  observation.  The 
situation  before  Sann  and  Schroeder  attached  the  belt  was  one  hav- 
ing no  danger  to  any  of  the  employees,  and  whatever  danger  came 
afterwards  was  created  by  their  own  acts.  They  assumed  all  the 
risks  there  were  connected  with  the  belt,  because  they  were  handling 
it  when  there  was  no  necessity  at  all  for  their  doing  so;  and  it  is 
difScult  to  get  away  from  the  inference  of  their  negligence  in  attempt- 
ing to  place  it  on  the  pulley  while  the  felt  washer  was  so  far  away 
from  the  shaft  that  it  was  apparent  that  the  belt  was  too  short.  And 
it  is  to  this  circumstance,  undoubtedly,  that  the  accident  was  due, 
because  it  created  the  difficulty  of  getting  the  belt  to  run  from  the 
revolving  shaft  to  the  pulley. 

Upon  these  facts  the  rule  applied  by  the  learned  trial  judge  finds 
full  support  in  authority.  As  said  by  him  at  the  end  of  the  case: 
"  All  this  shows  that,  even  if  there  was  prior  negligence  on  the  part 
of  the  defendant,  in  allowing  the  machinery  to  get  out  of  order  and 
repair,  or  in  not  complying  with  the  requirements  of  the  factory  law, 
such  negligence  was  not  the  direct  and  proximate  cause  of  the  acci- 
dent, but  only  the  remote  cause.  This  is  not  enough.  Negligence, 
to  be  actionable,  must  be  the  direct  and  natural  and  proximate 
cause  of  the  injury." 

Undoubtedly,  if  the  proximate  cause  of  the  perilous  position  in 
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which  O'Dea  was  placed  when  caught  by  the  belt  was  the  defend- 
ant's negligence,  then  the  fact  that  O'Dea  himself  might  have  been 
guilty  of  contributory  negligence  (which  would  prevent  recovery 
in  a  siiit  brought  by  him)  would  not  prevent  a  recovery  by  the 
plaintiflf.  Eckert  v.  Railroad  Co.,  43  N.  Y.  502;  Spooner  v.  Rail- 
road Co.,  lis  N.  Y.  zj,  21  N.  E.  Rep.  696;  Gibney  v.  State,  137 
N.  Y.  I,  33  N.  E,  Rep.  142.  These  cases  recognizing  the  natural 
instinct  in  man  to  go  to  the  rescue  of  his  fellow-man  in  a  situation 
of  imminent  peril,  hold  that  it  is  not  negligence  per  se  for  one  to 
voluntarily  risk  his  own  safety  and  life  in  attempting  to  rescue 
another  from  impending  danger. 

However  humane  and  meritorious  the  conduct  of  Sann  in  going  to 
the  rescue  of  O'Dea,  it  is  not  a  sufficient  ground  upon  which  to  predi- 
cate liability  as  against  the  defendant  for  the  resulting  injuries 
where  the  latter's  negligence  was  in  no  way  the  proximate  cause. 

As  the  evidence  therefore  failed  to  sustain  the  burden,  which  in 
this  respect  was  placed  upon  the  plaintiff,  of  showing  that  Sann  was 
injured  by  attempting  to  rescue  from  a  perilous  position  one  who 
had  been  placed  therein  through  the  negligence  of  defendant,  the 
disposition  made  by  the  trial  judge  was  right,  and  the  judgment 
appealed  from  must  be  affirmed  with  costs. 

Opinion  by  O'Brien,  J. 


ELLICK   V.  METROPOLITAN    STREET   RAILWAY 
COMPANY. 

Supreme  Courts  JVenf  York,  Appellate  Division,  Second  Department, 
April,  iSgj. 


STREETCAR  — CHILD  INJURED  ON  TRACK  — DRIVER  WHIPPIKG  UP 
HORSES.  —  A  boy  nine  years  and  four  months  of  age,  though  sui  juris. 
was  not  guilty  of  contributory  negligence  as  matler  of  law  where  it 
appeared  that  when  he  slaned  to  cross  the  street  an  approaching  horse  car 
was  apparently  far  enough  away  for  him  to  cross  safely,  and  when  he 
reached  the  track,  he  continued  on  though  he  saw  (he  driver  whip  up  his 
horses  that  knocked  him  down  before  he  could  get  over. 

Appeal  from  judgment.  Supreme  Court,  Trial  Term,  New  York 
County,  in  favor  of  plaintiff  for  $3,007.25.  Transferred  from  First 
Department. 

John  T.  Little,  Jr.,  for  appellant. 

Christopher  Fine,  for  respondent. 
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We  are  of  opinion  that  the  evidence  given  upon  the  trial  aathor- 
ized  the  jury  to  find  that  the  defendant  was  guilty  of  negligence  in 
the  management  and  operation  of  its  car  at  the  place  where  the 
accident  occurred.  The  obligation  which  rested  upon  the  defend- 
ant was  to  so  manage  the  car  as  to  have  it  under  control  at  the  time 
when  it  approached  and  crossed  the  street  crossings.  At  this  point 
it  was  to  be  expected  that  pedestrians  would  be  encountered,  in 
consequence  of  which  it  was  incumbent  upon  the  operator  of  the 
car  to  maintain  a  sharp  outlook  for  them,  to  have  the  car  under 
control,  and  to  so  manage  the  same  as  not  to  endanger  the  life  or 
limb  of  persons  making  use  of  such  crossing.  The  evidence  author- 
ized the  inference  that  the  driver  of  the  car  which  inflicted  this 
injury  did  not  meet  the  measure  of  this  obligation.  On  the  con- 
trary, the  jury  were  authorized  to  find  that  the  driver  accelerated 
the  speed  of  his  car,  by  whipping  up  the  horses  attached  thereto,  at 
about  the  moment  of  reaching  the  crossing,  and  that  such  act  upon 
his  part  prevented  the  boy  from  crossing  in  safety,  and  produced 
the  injury  complained  of.  Our  conclusion  in  this  regard,  however, 
does  not  dispose  of  the  case.  The  plaintiff  was  equally  required  to 
use  care  for  his  own  safety,  and  the  consideration  of  whether  he 
did  so  presents  the  troublesome  question  in  the  case. 

The  plaintiff  was  a  bright,  intelligent  boy,  nine  years  and  four 
months  old,  was  accustomed  to  attend  school  and  go  upon  errands 
for  his  mother.  He  was  conceded  to  be  sui Juris.  The  injury  was 
received  at  about  half-past  5  o'clock  in  the  evening  of  November 
II,  1895,  a  time  when  it  was  somewhat  dark.  The  boy  had  been 
sent  by  his  mother  upon  an  errand  which  required  him  to  cross  the 
street  upon  which  the  defendant's  cars  were  operated.  He  testified 
that  before  he  started  to  cross  he  looked  to  see  a  car.  He  saw  one 
coming.  It  was  coming  pretty  fast.  It  was  about  opposite  the 
barber's  shop,  about  three  houses  down.  That  he  walked  to 
pretty  near  the  track  when  the  driver  whipped  up  the  horses  and 
that  he  then  started  to  run  and  before  he  could  get  over,  the  horses 
knocked  him  down. 

When  the  boy  made  his  first  observation  of  the  car  he  stood  upon 
the  curb  of  the  walk  at  the  crossing  over  which  he  was  about  to 
pass.  The  distance  from  where  he  stood  to  the  position  occupied 
by  the  car  opposite  the  barber's  shop  was  about  sixty-five  feet.  The 
distance  the  boy  had  to  travel  to  reach  the  track  upon  which  the 
car  was  proceeding  was  twenty-three  feet  eight  and  one-quarter 
inches.  It  is  therefore  quite  reasonable  to  suppose  that  the  boy 
could  cross  the  street  and  track  before  the  car  reached  that  point. 
At  least,  the  jury  would  be  able  to  say  that  it  was  reasonable  for 
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him  so  to  suppose,  considering  the  relative  positions  of  the  boy  and 
the  car,  and  the  usual  rate  of  speed  at  which  street  surface  cars 
more  when  propelled  by  horses.  The  boy,  therefore,  had  the  right 
to  act  upon  the  supposition  that  he  could  safely  cross  the  street  in 
front  of  the  car.  Acting  upon  this  supposition,  he  started  to  cross 
the  street.  It  does  not  appear  that  anything  happened  while  he  was 
traversing  this  distance  from  the  curb  to  the  track  which  would 
occasion  him  to  think  that  he  could  not  cross  in  safety  before  the 
car  reached  the  crossing,  or  which  ought  to  have  notified  him  that 
he  could  not  follow  out  the  intention  which  controlled  his  move* 
ments.  He  had  the  right  to  rely  upon  the  supposition  that  the 
defendant  would  do  no  act  which  would  change  the  condition.  In 
this  state  of  mind,  and  with  the  intention  of  crossing  before  the  car, 
he  reached  the  track.  The  defendant  then  immediately  changed 
the  condition  by  accelerating  the  speed  of  the  car.  As  it  was  done 
the  plaintiff  observed  it.  Under  these  conditions  he  was  called 
upon  to  act.  It  involved  a  change  of  his  mind,  —  cither  to  act  upon 
his  original  intention  or  abandon  it.  Action  was  immediately 
required.  While  this  change  and  determination  was  of  mental  con- 
dition, which  may  be  instantaneous  in  action,  yet  it  involved  a 
change  not  only  of  mind  but  of  action.  The  change  and  determina- 
tion to  act  were  required  to  be  formed  upon  the  instant,  as  it  either 
involved  an  abandonment  of  what  was  originally  contemplated,  or 
determination  to  continue  it.  It  might  not  be  solved  correctly,  — 
was  not  so  solved  by  the  boy;  but,  as  defendant  had  created  the 
necessity,  the  plaintiff  is  not  to  suffer  upon  that  account,  unless  we 
can  say  that  the  subsequent  determination  was  heedless  and  negli- 
gent. The  situation  called  for  the  exercise  of  judgment.  If  fol- 
lowing out  the  original  intention  was  not  so  apparently  dangerous 
that  prudence  would  dictate  its  abandonment,  the  act  cannot  be 
characterized  as  negligent,  even  though  its  result  was  calamitous. 
If  ordinarily  prudent  acting  boys,  situated  as  this  boy  was,  would 
usually  do  as  this  boy  did,  then  he  is  to  be  exonerated  for  what  he 
did,  even  though  the  result  showed  error  in  judgment  in  determin- 
ing so  to  do.  The  situation  is  somewhat  different  from  one  where 
the  person  had  formed  no  intention  to  act  in  a  particular  way,  and 
met  the  danger  without  occasion  for  change  of  purpose,  except  as  it 
was  dictated  by  the  present  condition. 

In  the  present  case  we  find  ourselves  unable  to  say,  as  matter  of 
law,  whether  the  act  of  the  boy,  in  determining  to  continue  on 
when  the  situation  was  changed  by  the  act  of  the  defendant,  was  an 
act  of  negligence  or  an  error  of  judgment.  If  the  former,  no  recov- 
ery can  be  had;  if  the  tatter,  it  can  be  upheld.     We  think,  taking 
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into  consideration  all  of  the  circumstances,  that  these  questions 
could  only  be  answered  by  the  jury,  and  are  not  to  be  answered  by 
the  court.  We  are  quite  willing  to  concede  that,  if  this  boy  had 
been  an  adult  person,  then  the  act  of  attempting  to  pass  in  front  of 
this  car.  under  the  circumstances  of  this  case,  would  have  been  an 
act  of  negligence.  But  this  boy  was  not  an  adult.  True,  he  was 
jw/yww/ but  that  alone  does  not  suffice  to  adjudge  him  guilty  of 
a  negligent  act.  His  conduct  must  be  measured  by  the  obligation 
to  exercise  due  care  proportioned  tc  the  danger  to  be  encountered. 
But  the  obligation  is  not  measured  by  the  standard  which  is  to  be 
applied  to  an  adult  person.  It  is  to  be  determined  with  regard  to 
his  age  and  the  maturity  of  judgment  which  Is  found  present  in  boys 
of  that  age,  Thompson  v.  Railway  Co,,  145  N,  Y.  196,  39  N.  E, 
.Rep,  709;  Thurber  p.  Railroad  Co.,  60  N.  Y.  316;  Stone  v.  Railroad 
Co,,  115  N,  Y,  104,  21  N,  E.  Rep.  712.  Having  regard,  then,  to 
the  age  of  this  boy,  his  intelligence,  and  the  care  and  circumspec- 
tion exercised  by  boys  usually  of  that  age,  can  the  court  say,  as 
matter  of  law,  that  this  was  a  negligent  act?  We  think  not.  It 
became  a  question  for  the  jury  upon  all  the  evidence. 

Judgment  affirmed. 

Opinion  by  Hatch,  J, 


BRONNER  V.  WALTER. 

Supreme  Court,  New  York,  Appellate  Division,  Third  Department, 
March,  iS^j. 


LANDLORD  AND  TENANT— LEAKY  ROOF  —  AGREEMENT  TO  RE- 
PAIR. —  In  the  absence  of  any  evidence  as  to  the  terms  of  a  lease  the 
fact  that  a  landlord  on  several  occasions  repaired  the  roof  of  his  tenant's 
premises  does  not  warrant  tbe  conclusion  that  the  landlord  w»s  obligated 
to  repair,  and  he  is  not  liable  for  damages  caused  hy  a  leak  in  the  roof 
where  it  was  not  shown  that  the  former  repair  was  [he  cause  of  the  leak. 

Appeal  from  judgment.  County  Court,  Broome  County,  in  favor 
of  plaintiff.     The  facts  appear  in  the  opinion. 

Babcock,  Sperrv  &  Van  Cleve,  for  appellant, 

W,  D.  Edmister,  for  respondent. 

Parker,  P.  J.  —  The  plaintiff  in  this  case  leased  from  the  de- 
fendant certain  premises  in  the  city  of  Binghamton,  and  entered 
into  possession  of  them  in  February,  1893.  Upon  what  terms,  or 
for  how  long  a  time,  does  not  appear.  There  is  no  evidence  to 
show  whether  such  leasing  was  by  written  or  parol  agreement,  or 
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that  there  was  any  covenant  on  the  part  of  the  landlord  to  repair. 
About  a  month  after  that,  the  plaintiif  discovered  that  the  roof 
leaked.  The  attention  of  defendant  was  called  to  it,  and  he  sent  a 
man  there,  who  repaired  it.  The  plaintiff  used  the  premises  as  a 
ready-made  clothing  store,  and  he  continued  such  use  without 
trouble,  as  it  would  seem,  until  the  latter  part  of  December,  1894, 
when  the  roof  again  leaked.  Plaintiff  called  defendant's  attention 
to  it,  and  he  again  sent  a  man  to  repair.  In  a  few  days  it  again 
leaked,  and  the  defendant,  on  plaintiff's  application,  agreed  to  have 
it  put  in  proper  condition,  and  again  sent  a  man  to  repair  it.  He  at 
the  same  time  told  plaintiff,  who  complained  of  some  slight  injury  to 
his  goods,  to  send  in  his  bill.  On  January  6,  1895,  the  roof  leaked 
very  badly,  evidentlyfrom  melting  snow  upon  it;  and,  by  such  leak- 
ing, plaintiff's  goods  were  considerably  injured.  Plaintiff  brought 
this  action  in  a  justice's  court  to  recover  for  the  injury  so  sus- 
tained, and  a  judgment  was  rendered  in  his  favor  for  $35.85,  dam- 
ages and  costs. 

The  defendant  offered  no  evidence  upon  the  trial,  and  such  are 
substantially  the  facts  on  which  the  recovery  was  had.  Such  judg- 
ment was  affirmed  on  appeal  to  the  County  Court  of  Broome  county, 
and  from  such  afRrmaoce  the  defendant  takes  an  appeal  to  this 
court. 

The  evidence  does  not  show  that  the  leak  which  occurred  on 
January  6,  1895,  was  caused  by  the  manner  in  which  the  prior 
repairs  had  been  made.  The  work  which  was  done  did  not  cause 
the  leak.  The  roof  leaked  because  it  needed  more  work  upon  it. 
E)efendant's  fault,  if  any,  was  an  omission  to  put  sufficient  repairs 
upon  the  roof  to  make  it  tight,  and  the  question  presented  is 
whether  he  is  liable  for  that  omission.  There  is  no  evidence  that 
defendant  covenanted  to  keep  the  roof  in  repair,  as  a  part  of  the 
contract  of  leasing.  The  fact  that  he  on  several  occasions  made 
some  repairs,  and  that  just  before  the  leak  in  question  he  promised 
to  have  it  put  in  good  condition,  does  not,  by  itself  alone,  warrant 
the  conclusion  that  by  the  terms  of  the  lease  he  was  obligated  to 
do  so.  It  shows  merely  that  he  was  willing  to  do  a  certain  amount 
of  work.  Unless  he  was  bound  by  the  terms  of  the  lease  to  repair, 
he  was  under  no  obligation,  as  landlord,  to  do  so.  Witty  v.  Mat- 
thews, 52  N.  Y.  sia.  And,  therefore,  his  promise,  made  just  before 
the  leak  of  January  6th,  to  put  the  roof  in  good  condition,  was 
without  any  consideration.  Gottsberger  v.  Radway,  t  Hilt.  343. 
If  the  plaintifif  had  agreed  to  remain  upon  the  premises,  or  had 
done  or  refrained  from  doing  anything  on  his  part,  by  reason  of 
such  promise,  then  there  might  have  been  some  consideration  for 
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it,  and  the  case  would  be  similar  to  that  of  Rauth  v.  Davenport,  60 
Hun,  70,  14  N.  y.  Supp.  69.  But  the  case  is  barren  of  any  such 
proof.  It  is  not  shown  that  defendant  was  bound  by  the  contract 
of  leasing  to  make  any  repairs.  It  does  not  appear  that  there  was 
any  consideration  for  his  subsequent  promise  to  make  them.  It 
does  not  appear  that  the  leak  was  caused  by  any  negligent  work  of 
the  defendant.  Therefore  no  cause  of  action  whatever  was  shown 
against  defendant,  and  the  judgment  against  him  was  an  error. 

The  judgment  of  the  County  Court  and  of  the  justice  should  be 
reversed,  with  costs  in  both  courts  and  costs  of  this  appeal.  All 
concur. 

WHOLEY  V.  KANE. 

Supreme  Court,  New  York,  Appellate  Division,  First  Department, 
April,  tSgj. 


TENANT  INJURED  ON  ROOF  — RIGHT  TO  USE  — ISSUES  RAISED- 
CHARGE. — Wbere  the  plainttfi,  a  tenant  of  defeodant,  was  injured  while 
viewing  Grenorlcs  from  the  roof  that  was  in  a  defective  condition,  and  ihe 
complaint  alleged  that  plaintiff,  in  common  with  other  tenants,  had  the 
privilege  of  using  the  roof,  and  that  she  was  lawfully  and  properly  there  at 
the  lime  of  the  injury,  and  Ihe  answer  admitted  the  plainlifC's  right  to  use 
the  roof,  but  denied  that  she  was  rightfully  there  at  Ihe  time  of  the  injury, 
and  evidence  of  the  plaintiff  showed  chat  the  tenants  were  accustomed  to  go 
upon  the  roof  for  purposes  of  recreation  to  defendant's  knowledge,  and  evi- 
dence of  the  defendant  was  given  that  the  use  of  the  roof  by  the  tenants 
was  only  for  the  purpose  of  drying  clothes,  it  was  error  for  the  court  to 
charge  that  the  plaintiff  bad  the  privilege  to  use  the  roof,  as  the  plaintiff's 
right  to  use  the  roof  at  the  lime  of  injury  was  in  issue. 

Appeal  from  judgment,  Supreme  Court,  Trial  Term,  New  York 
County,  in  favor  of  plaintiff.     The  facts  are  stated  in  the  opinion. 

H.  K.  DoHERTY,  for  appellant. 

Christopher  Fine  and  Adolphus  D.  Pape,  for  respondent. 

Van  Brunt,  P.  J.  —  This  action  was  brought  to  recover  damages 
for  injuries  sustained  on  the  loth  of  October,  1892,  upon  the  roof 
of  the  tenement  house  No.  51  Catherine  street,  in  the  city  of  New 
York,  of  which  premises  the  defendant  was  the  owner.  The  plain- 
tiff, who  was  an  unmarried  woman,  occupied  rooms  on  the  top  Qoor 
of  the  house  with  her  father  and  mother.  Upon  the  roof  was  a 
slatting  made  in  sections  placed  close  together,  the  top  of  which 
was  about  eighteen  inches  above  the  roof.  There  were  also  poles 
erected,  to  which  lines  were  attached,  to  be  used  by  the  tenants  of 
the  premises  in  drying  clothes.     The  door  leading  out  to  the  roof 
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was  always  kept  unlocked,  as  required  by  law.  On  the  night  of 
October  lo,  iSpj,  a  display  of  fireworks  took  place  on  the  Brooklyn 
bridge,  as  part  of  the  Columbian  celebration;  and  to  view  this  dis- 
play the  plaintiff,  about  8  o'clock  in  the  evening,  went  upon  the 
roof.  There  were  on  the  roof  about  fifty  people,  some  of  whom 
were  tenants  of  the  premises  in  question,  and  others  were  strangers 
who  had  come  from  adjoining  roofs.  As  the  plaintiff  was  attempt- 
ing to  go  down  from  the  roof,  one  of  the  slats  gave  way  under  her, 
and  she  sustained  a  dislocation  of  the  ankle.  In  addition  to  the 
foregoing  facts,  the  plaintiff  offered  proof  tending  to  show  that 
the  roof  in  question  was  used  by  the  tenants  during  the  evening  for  the 
purposes  of  recreation,  some  of  them  in  the  hot  weather  even  sleep- 
ing upon  the  roof,  and  that  this  was  a  custom  which  existed  among 
the  tenants  to  the  knowledge  of  those  who  were  in  charge  of  the 
premises.  Evidence  was  also  given  upon  the  part  of  the  plaintiff^ 
as  to  the  condition  of  the  roof,  showing  that  it  was  in  bad  repair, 
which  was  obvious  to  anybody  who  went  upon  the  roof;  but  the 
plaintiff  testified  that,  notwithstanding  that  she  was  frequently  on 
the  roof,  she  did  not  observe  its  condition  as  to  repair.  Upon  the 
part  of  the  defendant  evidence  was  given  tending  to  show  that  at 
the  time  of  the  happening  of  the  accident,  or  prior  thereto,  repairs 
were  being  made  to  the  roof  which  were  not  completed;  and  that 
the  letting  of  the  premises  in  question  was  by  the  janitress,  who 
testified  that  the  roof  was  not  let  for  any  other  purpose  than  for  the 
drying  of  clothes.     She  says: 

"  I  let  all  the  apartments.  They  dry  clothes  on  the  roof.  Mr. 
Wholey  inquired  where  the  clothes  were  to  be  dried,  and  I  told  him 
on  the  roof.  The  roof  was  not  let  by  me  for  any  other  purpose 
than  for  the  drying  of  clothes.  I  was  not  given  any  authority  or 
instructions  to  let  the  roof  of  the  premises  for  another  purpose  than 
for  drying  clothes.     That  is  all." 

She  further  testified  that  the  roof  was  in  process  of  repair,  and 
that  it  was  all  in  order  except  the  place  where  the  accident  hap- 
pened; that,  after  the  tinman  and  the  painters  had  left,  the  slats 
were  being  fixed  and  repaired ;  and  that  these  repairs  were  going  on 
at  the  time  of  the  happening  of  the  accident. 

At  the  conclusion  of  the  evidence  the  objection  seems  to  have 
been  raised  that,  under  the  pleadings,  the  question  as  to  the  right 
of  the  plaintiff  to  go  upon  the  roof,  as  part  of  the  premises  rented, 
was  admitted,  and  therefore  there  was  no  question  to  be  submitted 
to  the  jury  upon  that  point;  and  the  court  charged  that,  "  where  a 
building  is  let  to  several  tenants  as  a  tenement  house,  the  roofs  are 
for  the  common  use  of  the  several  tenants.     I  charge  you  that  this 
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tenant  had  the  privilege  of  using  the  roof  in  question."  To  this  an 
exception  was  taken;  and  the  court  refused  to  submit  any  question 
to  the  jury  upon  the  right  of  the  plaintiff  to  be  at  any  and  all 
reasonable  times  upon  the  roof,  even  for  purposes  other  than 
that  for  which  it  was  claimed  it  had  been  let.  This  instruction  of 
the  court,  we  think  was  error.  It  is  clear  that  the  parties,  during  the 
progress  of  the  trial,  differently  interpreted  the  issues  raised  by  the 
pleadings.  The  plaintiff  seems  to  have  thought  it  incumbent  upon 
her  to  prove  a  right  to  be  upon  the  roof  independent  of  anything 
contained  in  the  pleadings;  hence  evidence  was  offered  to  show  a 
custom  of  all  the  tenants  of  the  building  to  use  the  roof  for  purposes 
other  than  that  of  drying  clothes,  and  that  this  was  done  with  the 
knowledge  and  assent  of  the  person  in  charge  of  the  building,  and 
who  did  the  letting.  And  evidence  was  also  offered  upon  the  part 
of  the  defendant  of  the  terms  of  the  letting,  from  which  the  jury 
might  conclude  that  the  roof  was  to  be  used  only  for  the  purpose  of 
drying  clothes,  and  denying  knowledge  of  the  indiscriminate  use  of 
the  roof  by  the  tenants  in  the  manner  testified  to  by  the  plaintiff's 
witnesses,  or  any  invitation  or  license  to  such  use.  It  seems  to  us 
that  after  the  parties  had  construed  the  pleadings  in  the  manner 
which  was  done  during  the  whole  progress  of  the  trial,  and  after  the 
evidence  had  been  all  introduced  upon  the  issue  as  to  the  right  of 
the  plaintiff  to  be  upon  the  roof,  it  was  too  late  then  to  raise  the 
question  of  pleading.  It  is  true  that,  before  the  case  was  sub- 
mitted to  the  jury,  the  counsel  for  the  defendant  asked  to  have  the 
answer  made  more  definite  by  inserting  a  more  specific  denial  assert- 
ing that  the  defendant  denied  the  fact  that  the  people  who  were  on 
the  roof  had  a  right  to  be  there  at  the  time  the  accident  occurred, 
and  the  court  denied  the  motion,  stating  that  the  denial  was  the 
denial  of  a  mere  conclusion,  and  the  conclusion  would  not  amount 
to  anything  if  it  was  not  denied.  But  it  appears  that  the  claim  was 
then  made  that  all  that  was  admitted  was  that  they  had  a  right  to 
use  the  roof  for  the  drying  of  clothes,  and  the  court  held  that  it  was 
admitted  that  they  had  a  right  to  use  the  roof;  and,  the  counsel 
still  further  insisting  that  there  was  a  denial  contained  in  the  plead- 
ings of  a  right  to  be  on  the  roof  at  the  time  of  the  accident,  the 
court  solved  the  question  by  giving  the  charge  above  referred  to. 

Upon  an  examination  of  the  answer  it  will  appear  that  the  con- 
struction which  the  parties  gave  to  it  during  the  progress  of  the 
trial  was  the  correct  one.  The  second  allegation  of  the  complaint 
was  that  three  or  four  years  previous  to  the  accident  the  father  of 
the  plaintiff  rented  of  the  defendant  certain  apartments  on  the 
fourth  floor  of  the  building,  together  with  the  privilege  of  using  the 
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hallway,  stairs,  and  roof  of  said  house  in  common  with  other  ten- 
ants in  said  house  for  an  agreed  rental,  etc. ;  and  that  at  all  times 
since  her  father  was  in  occupation  and  possession  of  said  premises, 
with  the  privilege  of  using  the  stairways,  halls,  and  roof  under  the 
terms  of  said  hiring  from  defendant,  and  that  during  the  same 
period  the  plaintiff  resided  with  her  father  in  the  premises  aforesaid. 

The  next  paragraph  (the  third),  alleges  that  on  the  roth  of  Octo- 
ber, 1893,  while  the  plaintiff  was  lawfully  and  properly  on  the  roof 
of  said  premises,  but  not  knowing  the  same  to  be  in  a  dangerous 
condition,  but  by  the  dangerous  and  perilous  condition  of  a  certain 
frame  of  slats  covering  said  roof,  and  by  the  omission,  carelessness 
and  negligence  of  the  defendant  in  allowing  said  slats  to  remain  in 
the  defective  and  dangerous  condition,  the  plaintiff  was  injured, 
etc.  The  answer  admitted  the  allegations  of  the  second  paragraph 
of  the  complaint,  and  then  denied  the  allegations  of  the  third  para- 
graph, down  to  the  allegation  that  the  plaintiff  was  injured  by  step- 
ping into  a  hole  between  the  slats,  whereby  she  dislocated  her  ankle. 

It  seems  to  us,  upon  a  consideration  of  these  allegations,  that  the 
question  of  the  right  of  the  plaintiff  to  be  upon  the  roof  upon 
the  occasion  in  question,  was  clearly  put  in  issue.  It  is  true  that  the 
answer  admitted  the  right  of  the  plaintiff  to  use  the  stairways,  halls, 
and  roof  under  the  terms  of  the  hiring  from  the  defendant;  but 
there  was  certainly  no  intention  of  admitting  or  alleging  any  exclu* 
sive  right  in  the  stairways,  halls  and  roof,  or  that  they  could  be  used 
for  any  other  purposes  than  such  as  the  terms  of  the  letting  either 
expressly  or  impliedly  included.  And,  when  this  is  followed  by  a 
denial  of  the  right  of  the  plaintiff  to  be  there,  it  seems  to  us  that  it 
clearly  puts  in  issue  the  question  as  to  the  right  of  the  plaintiff  to 
be  upon  the  roof,  which  was,  as  already  stated,  the  construction 
placed  upon  the  pleadings  by  the  parties  themselves  during  the 
progress  of  the  trial.  Under  these  circumstances,  it  was  error  for 
the  court  to  charge  the  jury,  as  it  did  in  absolute  terms,  that  the 
plaintiff  had  a  right  to  be  upon  the  roof.  This  error  was  radical, 
and  certainly  materially  injured  the  rights  of  the  defendant.  We 
think  that  for  this  error  the  judgment  and  order  appealed  from 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event. 
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HAMPTON  V.  NORFOLK  AND   WESTERN   RAIL- 
ROAD COMPANY. 

Supreme  Court,  North  Carolina,  April,  i8^. 


FALLING  INTO  EXCAVATION  — PHOTOGRAPH —  EVIDENCE.  — In  an 
action  for  injuries  sustained  by  falling  into  an  excavation  near  defendant's 
ttack,  a  photograph  of  the  place  of  accident  is  inadmissible  where  the  same 
was  taken  two  years  after  the  accident,  and  the  excavation  had  been  fenced 
shortly  after  the  accident. 
Clark,  J.,  dissented  (i). 

Appeal  from  judgment  for  plaintiff  rendered  in  the  Superior 
Court,  Forsyth  County. 

Watson  &  Boxton,  for  appellant. 

J.  S.  Grogam  and  A.  E.  Holton,  for  appellee. 

This  is  an  action  for  damages  against  the  defendant.  The  com- 
plaint states  that  the  injury  complained  of  was  received  in  1894,  but 
it  does  not  appear  from  the  evidence  whether  it  was  in  1894  or 
1895.  The  defendant's  road  runs  through  the  city  of  Winston, 
along  Tenth  street,  which  had  been  excavated  to  a  depth  of  about 
thirty  feet  at  the  point  where  the  injury  was  received.      It  is  in 


I.  Clark,  J.,  in  his  dissenting  opin- 
ion, discussed  the  question  of  photo- 
graphs as  evidence  and  cited  the  fol- 
lowing authorities:  Justice  v.  Luther, 
94  N.  C.  793;  Dobson  v.  Whisehant, 
loi  N.  C.  64s,  S  S.  E.  Rep.  126:  Clu- 
verius'  Case,  81  Va.  787;  State  v. 
Gooch,  94  N.  C.  S97;  Jenkins  v.  Rail- 
road Co.,  no  N.  C.  438.  IS  S.  E.  Rep. 
193:  Blair  v.  Inhabitants  of  Pelham, 
118  Mass.  430;  Marcy  v.  Barnes,  16 
Gray,  l6i;  Hollenbeck  v.  Rowley, 
8  Allen,  473;  Coiiens  v.  Higgins,  i 
Abb.  Ct.  App.  Dec.  451;  RulofT  v. 
People,  45  N.  Y.  313;  Udderzook  v. 
Comm.,  76  Pa.  St.  340;  Church  v.  City 
of  Milwaukee,  31  Wis.  512;  Comm.  v. 
Coe,  115  Mass.  481;  Walker  v.  Curtis, 
116  Mass.  98;  Keyes  v.  State,  i32  Ind. 
537.  33  N.  E.  Rep.  1097;  People  v. 
Buddensieck,  103  N.  Y.  487,  9  N.  E. 
Rep.  44:  Cowley  v.  People,  83  N.  Y. 


4641  Reddin  v.  Gates,  js  Iowa,  310,  3 
N.  W.  Rep.  1079;  Railroad  Co.  v. 
Smith,  90  Ala.  35,  S  Southern  Rep.  43; 
Luke  V.  Calhoun  Co.,  53  Ala.  115; 
Locke  V.  Railroad  Co.,  46  Iowa,  109; 
Dyson  v.  Railroad  Co.,  57  Conn.  10,  17 
Atl.  Rep.  137;  Randall  v.  Chase.  133 
Mass.  310;  Railroad  Co.  v.  Monaghan, 
140  III.  474,  30  N.  E.  Rep.  S69:  Archer 
V.  Railroad  Co.,  106  N.  Y.  589,  13  N.  E. 
Rep.  318;  Turner  v.  Railroad  Co.,  158 
Mass.  36t.  33  N.  E.  Rep.  530;  Railway 
Co.  V.  Beeson,  36  Neb.  361.  54  N.  W. 
Rep.  5S7;  Railroad  Co.  v.  Moore 
(Tex.),  15  S.  W.  Rep.  714;  i  Thomp. 
Trials,  sec.  86g;  3  Jones  Ev.,  sec.  597; 
3  Rice  Ev.,  1170;  Bradner  Ev.,  140: 
City  of  Rockford  v.  Russell,  9  111.  App_ 
239;  Barker  v.  Town  of  Perty,  67 
Iowa,  t46,  35  N.  W.  Rep.  too;  Ger- 
man School  V.  City  of  Dubuque,  64 
Iowa,  736,  ij  N.  W.  Rep.  153. 
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evidence  that  the  plaintiff,  on  the  night  of  the  injury,  went  to  Wat- 
lington'g  store,  which  fronts  on  Liberty  street,  and  purchased  about 
sixty  pounds  of  groceries,  put  them  in  a  bag,  and  started  home, 
and  by  some  means  missed  his  way.  The  night  being  dark,  he  fell 
into  this  deep  cut,  and  received  the  injury  complained  of.  It 
appears  that  the  rear  end  of  Watlington's  store  is  about  thirty  feet 
from  Tenth  street,  but  the  plaintiff  testified  that  he  had  gone  about 
150  yards  before  he  fell  into  the  cut,  thus  traveling  nearly  parallel 
with  defendant's  road.  He  also  testified  that  he  struck  a  path  after 
leaving  the  store,  which  he  followed  until  he  fell  into  the  cut;  that 
it  was  so  dark  he  could  not  see  the  path,  but  he  could  feel  it,  so  as 
to  know  he  was  in  a  path.  The  plaintiff  alleged  that  the  injury  was 
caused  by  the  defendant's  negligence  in  not  fencing,  and  keeping 
fenced,  this  deep  and  dangerous  cut  in  a  city  like  Winston;  while 
the  defendant  alleged  that  it  was  a  back  lot  where  the  plaintiff  fell, 
fenced  on  the  front  by  the  owner,  and  that  the  defendant  was  guilty 
of  no  negligence  in  not  fencing  it.  The  defendant  also  denied  that 
there  was  any  path  running  through  said  lot,  as  the  plaintiff  had 
testified.  Upon  these  points  there  was  much  evidence  on  both 
sides. 

The  defendant  offered  a  map  on  the  trial,  made  by  one  of  the 
defendant's  employees,  which  was  allowed  to  be  used  without  objec- 
tion, though  it  was  made  by  defendant's  employees,  and  not  under 
order  of  court.  The  defendant  also,  during  the  trial,  offered  in  evi- 
dence a  photograph,  which  was  objected  to,  and  the  defendant 
introduced  A.  J.  Farrell,  who  testified:  "I  am  a  photographer. 
I  took  the  pictures  last  Friday,  They  arc  correct,  as  the  ground 
view  is."  Ruled  out,  and  the  defendant  excepted.  This  trial  took 
place  in  February  of  this  year  (1897),  and  there  is  evidence  showing 
that  there  have  been  changes  made  in  the  fencing  since  the  injury 
was  received,  and  that  the  defendant  has  since  inclosed  this  cut. 
This  is  the  only  exception  taken  during  the  trial.  But  the  defend- 
ant asked  several  written  instructions,  which  were  not  given;  and 
the  defendant,  after  appealing  from  the  judgment  in  favor  of  the 
plaintiff,  assigns  the  following  grounds  of  error;  i,  "  The  refusal 
of  his  honor  to  allow  the  photographs  offered  to  be  used  as  evi- 
dence." 2.  "  The  refusal  of  his  honor  to  give  the  special  instruc- 
tions prayed  for  by  the  defendant."  3.  "  The  instructions  as  given 
were  calculated  to  mislead  the  jury,  and  are  erroneous  in  law." 
Neither  of  these  assignments  can  be  sustained.  The  photographs 
were  not  evidence  per  se.  They  did  not  represent  the  plaintiff,  the 
fall,  or  the  injury.  At  most,  they  could  only  supply  the  place  of  an 
unauthorized  map,  which  is  not  evidence,  and  which  the  court  may 
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refuse  to  allow  in  evidence.  Burweli  v.  Sneed,  104  N.  C.  120,  10  S. 
E.  Rep.  152.  And,  when  such  maps  are  allowed,  they  are  not  evi- 
dence, and  can  only  be  used  by  a  witness  to  explain  his  evidence  to 
the  jury.  Dobson  v.  Whisenhant,  loi  N.  C.  647,  8  S.  E.  Rep.  126. 
There  was  no  such  purpose  as  this  manifested  in  this  case.  It 
seems  to  have  been  the  idea  of  the  defendant  that  they  were  of 
themselves  substantive  evidence.  If  we  are  in  error  in  this,  it  is 
because  the  defendant  has  failed  to  make  manifest  anything  to  the 
contrary.  We  have  no  doubt  but  what  a  photograph  taken  soon 
after  the  occurrence  might  be  used,  as  an  unauthorized  map  may  be 
used.  Riddle  v.  Town  of  Germantown,  117  N.  C.  387,  23  S,  E. 
Rep.  332.  But  where  it  appeared  to  the  court  that  the  photograph 
had  been  taken  two  years  or  more  after  the  injury  was  received,  and 
where  there  was  evidence  of  changes  in  the  situation,  and  where  it 
was  material  to  establish  a  path  (as  in  this  case)  as  existing  two 
years  ago,  but  which  was  necessarily  effaced  by  the  lapse  of  time, 
the  ground  soon  after  the  injury  was  received  having  been  fenced 
up,  and  the  defendant  having  the  use  of  a  map  of  its  own  make, 
which  was  shown  to  have  been  made  soon  after  the  plaintiff  was 
injured,  it  seems  to  us  to  have  been  altogether  proper  to  exclude 
the  photograph,  whether  introduced  as  original  independent  evi- 
dence or  as  an  unauthorized  map. 

The  second  assignment  cannot  be  sustained.  These  prayers  are 
long,  confused,  and  argumentative,  each  containing  some  proposi- 
tion that  the  court  could  not  properly  give. 

The  third  assignment  is  what  is  termed  a  "  broadside  exception  " 
to  the  charge,  without  pointing  any  error,  and  cannot  be  sustained. 
This  has  been  so  often  decided  by  this  court  that  it  seems  to  us,  if 
the  learned  counsel  had  thought  there  was  error  in  the  charge,  they 
would  have  complied  with  this  oft-repeated  rule,  Barcello  v.  Hap- 
good,  ir8  N.  C.  712,  24  S.  E.  Rep.  124;  State  v.  Downs,  118  N.  C. 
1242,  24  S.  E.  Rep.  531;  McKinnon  v.  Morrison,  104  N.  C,  354,  10 
S.  E.  Rep.  513,  and  cases  cited  in  Clark's  Code  (2d  ed.),  pp.  38a, 

383- 

Judgment  affirmed. 

Opinion  by  Furches,  J,;  Clark,  J,,  dissented. 
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LUMIS  ET  AL.  V.  PHILADELPHIA  TRACTION 
COMPANY. 

Supreme  Court,  Pennsylvatua,  April,  i8gj. 


STREET  CROSSING  —  TRENCH  —  CONTRIBUTORY  NEGLIGENCE.  — 
Where  the  plaintiff,  pushing  a  baby  carriage,  atlempted  to  cross  a  street  car 
track  at  a  street  crossing  on  the  further  side  of  which  a  trench  eighteen 
inches  wide  had  been  dug  twenly-one  inches  from  the  street  car  track  and 
three  feet  from  the  crossing,  and  while  on  the  track,  the  carriage  being 
impeded  by  a  pile  of  earth  thrown  from  the  trench,  a  car  half  a  square 
away  on  the  track  on  which  she  was,  rang  its  gong  and  the  plaintiff,  instead 
of  continuing  on  on  the  unobstructed  part  of  the  crosswalk  or  going  back, 
attempted  to  step  lo  one  side  and  fell  into  the  trench  and  was  injured,  she 
was  guilty  of  contributory  negligence. 

Appeal  from  judgment,  Court  of  Common  Pleas,  Philadelphia 
County,  in  favor  of  plaintiff. 

J.  Howard  Gemdell,  for  appellant. 

Hekrv  M.  DuBois,  for  appellees. 

The  plaintiff,  Mrs.  LumJs,  at  the  time  of  the  happening  of  the 
accident  in  question,  was  pushing  a  baby  carriage,  with  a  little  child 
in  it,  in  an  effort  to  cross  Market  street  from  north  to  south  on  the 
west  crossing  of  Thirty-fourth  street.  There  were  two  tracks  of  the 
defendant's  road,  — one  on  the  north,  carrying  west-bound  passen- 
gers; and  the  other  on  the  south,  carrying  cast-bound  travelers. 
She  started  from  the  northwest  corner  of  the  two  streets,  and  this 
was  her  account  of  her  movements:  "  Then  I  intended  to  cross 
Market  street,  but  stopped  for  a  moment,  to  see  if  there  were  any 
cars  coming.  Another  lady  with  a  baby  coach  passed  me,  and  I 
went  on  across  the  street,  — across  the  car  tracks;  and  before  I  was 
aware  of  anything  I  had  the  wheels  of  the  coach  right  on  a  bank  of 
dirt, — the  front  wheels  of  the  coach.  I  could  not  roll  it  over  it, 
and  I  went  back  on  the  other  side,  to  get  up  on  the  other  side.  As 
I  started  forward,  I  heard  the  gong  of  the  cable  car  ringing,  and  I 
did  not  have  time  to  cross  the  track  again.  There  I  turned  to  the 
east.  I  could  not  go  back  for  the  car,  nor  forward  for  the  pile  of 
dirt.  I  stepped  to  the  left  side  for  about  two  steps,  and  found  I 
was  falling."  She  added  that  she  fell  to  the  bottom  of  the  hole. 
This  is  a  very  imperfect  and  confused  account  of  what  happened. 
It  would  not  be  possible  to  define  the  precise  circumstances  without 
resorting  to  her  cross-examination  and  to  the  other  testimony  in  the 
case.     She  seems  to  say  that  she  went  all  the  way  across  the  street 
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and  across  the  car  tracks,  and  then  attempted  to  go  back  again,  but 
had  not  time  to  do  so,  and  then  she  stepped  to  the  left  side,  and 
found  herself  falling.  On  her  cross-examination  she  was  asked: 
"  Q.  What  did  you  do?  A.  Started  to  the  south  side  of  Market. 
Q.  Did  you  go  straight  across?  A.  I  stopped  at  the  pile  of  dirt. 
Q.  Where  was  it?  A.  Half  way  between  the  car  track  and  flag- 
ging. Q.  Where  was  it  in  relation  to  the  track,  — before  you  got 
to  the  west -bound  track,  or  between  the  two  tracks?  A,  Between 
the  south  track  and  the  pavement.  Q.  What  did  you  do  after  that  ? 
Did  you  go  right  across?  A.  No,  sir.  I  could  not  roll  the  carriage 
over  the  pile  of  dirt.  I  intended  to  go  back.  Q.  Did  you  go  back> 
A,  I  could  not,  because  the  car  was  coming.  I  was  standing  with 
my  whole  person  on  the  south  track,  and  the  car  was  coming  on 
that  track,  going  east  towards  the  .Delaware  on  the  same  track  I 
was  going  on.  A  part  of  the  coach  was  right  over  the  track. 
•  *  *  Q.  How  far  away  from  you  was  the  car  when  the  grip- 
man  rung  the  bell?  A.  Not  half  a  square."  As  the  plaintiff  was 
on  the  track,  and  the  front  wheels  of  the  carriage  also,  and  the  car 
nearly  half  a  square  away,  there  was  nothing  to  prevent  her  from 
drawing  the  carriage  back  over  the  track.  It  would  require  but  an 
instant  of  time,  and  there  was  no  peril  in  immediate  prospect  that 
would  justify  an  irresponsible  movement  because  of  sudden  appre- 
hension of  imminent  danger.  She  chose  to  divert  the  course  of  the 
carriage  in  another  direction,  moving  backward  as  she  did  so.  As 
a  matter  of  fact,  the  car  stopped  about  ten  or  fifteen  feet  away  from 
the  crossing,  but  she  had  already  fallen  before  the  car  stopped. 
She  was  asked:  Q.  Did  it  stop  before  it  got  to  you?  A.  I  do  not 
know  where  he  stopped.  I  fell  before  he  stopped  the  car."  It  is, 
therefore,  a  fact,  established  by  her  own  testimony,  and  not  contra- 
dicted by  any  one,  that  she  got  off  the  track  herself,  pushed  the 
carriage  off  also,  changed  its  course,  and  herself  moved  backward 
without  looking  where  she  was  moving,  and  fell  into  the  manhole, 
while  the  car  was  still  moving,  and  before  it  stopped  at  a  distance  of 
ten  or  fifteen  feet  away  from  the  crossing.  This  was  proved  by 
another  of  the  plaintiff's  witnesses  (Fibble),  who  was  asked: 
"  Q.  The  car  stopped  before  it  got  to  the  crossing?  A.  Yes,  sir. 
Q.  Far  away?  A.  About  ten  or  fifteen  feet  away.  Q.  Entirely 
stopped  before  it  was  at  the  crossing?  A.  Yes,  sir.  I  gave  him  great 
credit  for  that."  Now,  it  is  too  plain  for  argument  that  the  move- 
ment she  did  make  necessarily  took  more  time  than  would  have 
been  required  to  complete  her  act  of  recrossing  the  track,  as  she 
was  already  almost  across,  and  part  of  the  carriage  was  also  on  the 
track.     There  was  not  the  least  obstruction  in  her  way;  there  was 
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no  actual  peril;  and  there  was  no  reason  to  apprehend  an  immediate 
danger,  because  the  car  was  so  far  away  when  she  first  saw  it. 
Nearly  half  a  square  is  quite  a  considerable  distance,  in  which  there 
was  opportunity  for  crossing  and  recrossing  the  track  several  times 
before  the  arrival  of  the  car  at  the  crossing.  All  of  the  foregoing 
is  said  in  contemplation  only  of  the  plaintiff's  personal  testimony  as 
to  the  occurrence.  Her  other  testimony  by  other  witnesses  proves 
a  far  more  damaging  state  of  facts  as  to  her  right  to  recover.  All 
the  witnesses  who  describe  the  crossing  concur  in  saying  that  it 
consisted  of  three  courses  of  flagstone  in  width,  of  which  one  was 
taken  up  and  the  other  two  remained  in  place.  The  plaintiff's  wit- 
ness Fibble  was  asked:  "  Q.  Did  you  measure  the  width  of  the  flag- 
stone? How  large  a  passage  was  there  for  a  pedestrian?  A.  No, 
sir.  I  did  not  measure  that.  There  were  two  flagstones.  Q.  The 
two  flagstones  were  bare?  A.  Yes,  sir.  Q.  A  good  foot  passage 
for  most  people  to  walk  across  ?  A.  Yes,  sir.  The  third  one  was 
taken  up,  and  she  was  on  the  third  one.  The  two  wheels  was  on 
the  third  one  from  the  north  corner  crossing.  Q.  Is  that  where  the 
pile  of  dirt  was?  A.  Yes,  sir;  after  she  crossed.  Q.  She  was  not 
crossing  the  flagstone,  but  on  the  dirt?  A.  Yes,  sir.  She  was 
crossing  on  the  flagstone,  —  the  third  one.  Q.  It  was  bare 
except  at  that  one  place?  A.  Yes,  sir.  Q.  The  baby  coach  struck 
the  pile  of  dirt?  A.  Yes,  sir.  •  •  *  Q.  The  flagstones  were 
clear  until  she  got  to  the  western  flagstone,  and  that  was  taken  up  ? 
A.  Yes,  sir."  This  was  the  only  witness,  other  than  the  plaintiff, 
who  saw  the  whole  of  the  accident,  and  described  it.  George 
Young,  another  witness  for  the  plaintiff,  testified  as  to  the  crossing. 
After  saying  he  saw  the  lady  pulled  out  of  the  hole,  he  was  asked: 
"  Q.  Do  you  know  where  that  hole  was?  A.  About  nearly  four 
feet  of  the  west  crossing,  and  about  eighteen  or  twenty  inches  from 
the  railroad  track  on  the  south  side.  Q,  Was  there  any  dirt  piled 
up?  A.  There  was  no  dirt  on  the  crossing,  and  there  was  two  cross 
stones  not  up.  Q.  What  were  those  two  stones?  A.  The  cross 
stones,  three  rows,  and  two  of  them  down,  and  one  taken  up." 
Charles  E.  Taylor,  another  witness  for  the  plaintiff,  testified: 
"  Q.  The  dirt  was  piled  how  high?  A.  There  was  no  dirt  around 
the  manhole.  Q.  Not  immediately  around  the  manhole?  A.  No, 
sir.  Q.  Between  the  manhole  and  the  crossing  there  was  dirt? 
A,  No,  sir.  We  tunneled  the  crossing,  and  the  dirt  was  thrown  out 
back  of  the  crossing.  Q.  Thedirt  was  between  what?  A.  Between 
the  crossing  and  the  pole.  Q.  What  pole?  The  feed  pole  —  the 
trolley  pole?  A,  The  pole  the  wires  are  strung  on.  Q.  The  dirt 
was  between  that?  K.  Between  that  and  the  manhole,  and  not 
Vol.  n  —  29 
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between  the  manhole  and  the  crossing.  Q.  What  was  between  the 
manhole  and  the  crossing?  A.  The  crossing  was  perfectly  clear. 
Q.  No  dirt  on  the  crossing?  A.  Not  to  my  knowledge."  Mr. 
Fibble,  who  seems  to  be  the  only  witness  who  took  any  measure- 
ments, said  the  distance  from  the  manhole  to  the  flagstone  was 
thirty-five  to  forty  inches,  and  from  the  manhole  to  the  track  about 
twenty-one  inches.  So  there  seems  to  have  been  a  clear  space  of 
about  three  feet  to  the  flagstone  which  was  entirely  unobstructed. 
There  is  a  little  doubt  as  to  whether  the  two  rows  of  flagstones  were 
obstructed  at  that  point,  growing  out  of  the  rather  confused  testi- 
mony of  Young  on  cross-examination.  On  his  examination  in  chief 
he  conveyed  the  idea  that  the  two  rows  of  flagstones  were  in  place, 
and  were  clear.  On  his  cross-examination,  he  says  two  cross  stones 
were  lying  on  the  other  crossing  stones.  Whether  he  meant  on 
other  crossing  stones  of  the  third  row  from  which  two  were  taken 
up,  or  on  the  two  rows  of  crossing  stones  which  had  not  been  dis- 
turbed, is  uncertain.  But  it  is  of  no  consequence,  since,  while  in 
the  latter  event  they  might  have  constituted  a  slight  obstruction,  of 
the  thickness  of  the  flagstone,  it  is  entirely  uncontradicted  that 
there  was  no  bank  of  earth  there,  and  that  there  was  a  space  of  at 
least  three  feet  of  the  pavement  between  the  flagstones  and  the 
manhole  that  was  entirely  clear;  and,  as  this  was  of  itself  more 
than  sufficient  for  the  baby  carriage  to  pass  through,  it  was  a  clear 
act  of  negligence  on  the  part  of  the  plaintiff  not  to  pass  through 
over  that  space.  When  it  is  considered  that  the  trench  was  only 
eighteen  inches  wide  and  three  feet  deep,  and  that  when  the  cross- 
ing was  reached  the  trench  was  tunneled  underneath  the  flagstones, 
leaving  the  two  rows  of  stones  intact,  and  only  two  stones  of  the  third 
row  taken  up,  and  that  the  trench  stopped  on  the  west  side  of  the 
crossing,  and  that  there  was  no  dirt  around  the  manhole,  or  between 
that  and  the  flagstones,  it  will  be  perceived  at  once  that  there  was 
ample  space  in  which  to  move  the  baby  carriage  in  safety  if  the 
slightest  care  had  been  taken  by  the  plaintiff.  It  is  singular  that 
no  one  asked  her  whether  she  moved  backward  towards  the  man- 
hole, or  with  her  face  towards  it.  Her  testimony  is  so  very  meager 
as  to  what  she  did  and  how  she  moved  when  she  turned  the  carriage 
that  almost  no  information  on  this  subject  can  be  derived  from  it. 
She  simply  says:  "  I  stepped  to  the  left  side  about  two  steps,  and 
found  I  was  falling.  I  did  not  know  where  I  was  going,  but  I  let 
loose  the  handle  of  the  coach,  and  found  1  was  going  down.  I  did 
not  know  where."  It  would  seem  from  this  that  the  coach  was 
behind  her,  but  whether  her  face  or  her  back  was  towards  the  coach 
she  did  not  say,  and  no  one  seemed  to  think  it  necessary  to  ask  her. 
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But,  so  far  as  her  legal  duty  was  concerned,  it  would  matter  but 
little  which  way  her  face  was  turned.  If  it  was  towards  the  man- 
hole, it  was  her  clear  duty  to  see  it,  and  avoid  it.  IE  it  was  towards 
the  coach,  It  was  grave  negligence  to  walk  in  that  position  on  any 
street  or  sidewalk  of  the  city. 

We  think  the  case  comes  clearly  within  the  line  of  a  very  con- 
siderable class  of  cases  in  which  the  legal  duty  of  persons  walking 
on  the  streets  and  sidewalks  of  cities  and  towns  is  clearly  defined. 
The  rule  is  thus  expressed  in  Dickson  v.  HoUister,  123  Fa.  St.  431, 
16  Atl,  Rep.  484:  "  It  is  the  duty  of  every  pedestrian  upon  a 
public  highway  to  use  reasonable  care  for  his  own  safety,  and  to 
avoid  an  open  or  apparent  danger."  See,  also,  Barnes  v.  Sowden, 
119  Pa.  St.  S3,  12  Atl.  Rep.  804;  Buzby  v.  Traction  Co.,  126  Pa. 
St-  559,  17  Atl.  Rep.  895  (i) ;  King  v.  Thompson,  87  Pa.  St.  365.  In 
Robb  V.  Connellsville  Borough,  137  Pa.  St.  42,  20  Atl.  Rep.  564, 
after  reciting  the  facts  as  testified  to  by  the  plaintiff,  we  said: 
"  The  general  result  of  her  own  testimony  clearly  is  that  she  was 
not  paying  such  attention  as  the  situation  required.  This  is  con- 
cisely and  forcibly  summed  up  by  the  learned  judge  in  sustaining  the 
nonsuit  and  his  action  must  be  sustained."  This  was  precisely  the 
case  here.  The  plaintiff  paid  no  attention  to  where  she  was  going, 
and  failed  to  see  the  open  manhole.  She  could  easily  have  seen  it 
if  she  had  paid  any  attention  to  her  steps.  She  was  on  a  public 
street,  and  was  bound  to  take  reasonable  care  of  her  steps.  She 
took  no  care  at  all,  and  fell  into  an  opening  in  the  street,  in  broad 
.daylight,  which  she  could  not  have  failed  to  see  if  she  had  simply 
looked  where  she  was  going.  We  think  the  case  is  ruled  by  those 
above  cited.  The  foregoing  considerations  convict  the  plaintiEF  of 
contributory  negligence  which  precludes  any  recovery. 

Judgment  reversed. 

Opinion  by  Green,  J. 

FLANAGAN     V.    PHILADELPHIA,     WILMINGTON 
AND  BALTIMORE  RAILROAD  COMPANY. 

Supreme  Court,  Pennsylvania,  May,  iSpj, 


ALIGHTING  FROM  TRAIN  ON  SIDE  FURTHEST  FROM  STATION- 
STRUCK  BV  TRAIN.  —  Where  it  appeared  ihai  a  passenger  alighted  from 
a  train  on  the  side  furthest  from  the  station  and  was  struck  by  another  train 

I.  Buiby  V.  Phila.  Traction  Co.,  ia6  Pa.  St.  559.  «  reported  in  6  Am.  Neg. 
Cm.  311. 
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passing  on  a  irack  ihat  be  was  attempting  lo  cross,  he  was  guilty  of 
negligence  that  precluded  a  recovery  where  it  was  shown  that  he  Tailed  lo 
stop  to  look  or  listen,  that  he  was  familiar  with  the  locality,  and  that  ihe 
defendant  had  provided  a  platform  on  the  side  of  the  train  next  the  station 
and  an  overhead  passageway  across  the  tracks  for  passengers  (i). 

Appeal  from  judgment,  Court  of  Common  Pleas,  Philadelphia 
County,  in  favor  of  defendant.     The  facts  appear  in  the  opinion. 

A.  S.  L.  Shields,  for  appellant. 

Edwin  Jaquett  Sellers,  and  David  W.  Sellers,  for  appellee. 

Fell,  J. — The  reciprocal  duties  of  railroad  companies  and  of 
passengers  alighting  from  or  getting  on  cars  at  stations  or  stopping 
places  have  been  very  clearly  defined  in  the  decisions.  It  is  the 
duty  of  the  railroad  company  to  provide  a  safe  and  convenient 
means  of  passage  to  and  from  its  passenger  cars,  and  it  is  the  duty 
of  a  passenger  to  comply  with  the  company's  reasonable  rules  and 
regulations  for  entering  and  leaving  the  cars  by  using  the  way  pro- 
vided. Knowledge  by  a  passenger  that  a  safe  and  convenient  plat* 
form  has  been  provided  is  notice  to  him  of  a  rule  that  passengers 
should  get  off  and  on  the  cars  at  that  place.  Railroad  Co.  v.  Zebe, 
37  Pa.  St.  420  (2);  Drake  v.  Railroad  Co.,  137  Pa.  St.  352,  10  Atl. 
Rep.  994  (3).  In  the  opinion  in  the  case  first  cited  it  was  said  by 
Thompson,  J. :  "  If  a  safe  platform  or  other  equally  safe  means  be 
provided  for  exit,  it  is  as  much  the  duty  of  a  passenger  to  leave  by 
it  as  it  is  for  him  to  remain  inside  the  cars  when  running.  The  exist- 
ence of  such  means  of  exit  indicates  as  distinctly  their  purpose,  and 
that  it  is  a  regulation  of  the  carriers  that  they  be  so  used,  as  do  the 
cars  that  their  purpose  is  to  carry  passengers  inside,  instead  of  on 
the  top.  It  is  as  much  negligence  of  the  passenger  to  disregard  the 
proper  use  of  one  as  of  the  other,"  In  Drake  v.  Railroad  Co., 
supra,  the  plaintiff  was  acquainted  with  the  locality,  and  knew  that 
there  was  no  platform  or  place  provided  for  passengers  to  alight  on 
the  side  on  which  he  got  off,  and  that  a  safe  and  convenient  plat- 
form had  been  constructed  on  the  other  side  of  the  track;  and  it 
was  said  by  our  Brother  McCoIlum  that  this  knowledge  was  notice 
of  a  rule  of  the  company,  with  which  the  plaintiff  was  bound  to 
comply. 

It  is  true  that  the  duty  of  a  person  about  to  cross  a  railroad  track 
to  stop,  look  and  listen  for  an  approaching   train  is  not  always 

I.  For  actions  arising  out  of  inju-  a.  Penn.  Co,  f.  Zebe,  37  Pa.  St.  4ao, 

ries  sustained  whilealightingorboard-  is  reported  in  6  Am.  Neg.  Cas.  243. 

ing  cars,  etc.,  in  Pennsylvania,  sec  6  3.   Drake  v.  Penn.   Co.,   137  Pa.  St. 

Am,  Neg.  Cas.      For  cases  in  other  35a,  is  reported  in  6  Am.  Neg.  Cas. 

States,  see  vols,  3-6  Am.  Neg.  Cas.  327. 
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applicable  to  a  passenger  at  a  station  going  to  or  from  his  train. 
The  obligation  upon  him  may  be  totally  different  from  that  of  a  per- 
son at  a  public  crossing.  Railroad  Co.  v.  White,  8S  I'a.  St.  327  (i); 
Kohler  r.  Railroad  Co.,  135  Pa.  St.  346,  19  Atl.  Rep.  1049  (j).  If 
the  way  provided  is  across  a  track,  he  may  rely  upon  the  perform- 
ance by  the  company  of  the  duty  to  keep  the  track  clear  while  pas- 
sengers are  in  the  act  of  passing  between  the  train  and  the  station. 
Itut  this  is  when  a  way  is  provided,  and  the  passenger  is  impliedly 
invited  to  take  it.  If  a  passenger  disregards  the  rules  of  the  com- 
pany by  passing  to  or  from  the  cars  on  the  opposite  side  from  the 
station  or  platform  provided,  he  does  so  at  his  peril.  At  the  station 
where  the  plaintiff  was  injured  there  were  five  tracks.  An  elevated 
platform  extended  along  the  side  of  the  track  nearest  the  sution, 
and  from  this  platform  steps  led  to  two  overhead  crossings,  one 
north  and  one  south  of  the  sution.  The  space  between  the  tracks 
had  been  planked  for  the  convenience  of  the  employees  of  the  road 
and  of  passengers  who  might  want  to  reach  the  fifth  track,- which  at 
th:s  point  branched  from  the  main  line.  The  plaintiff,  who  was 
fjmiliar  with  the  locality,  came  to  the  station  on  a  train  which  ran 
on  the  second  track,  alighted  from  the  train  on  the  side  away  from 
the  station  and  platform,  with  the  intention  of  walking  across  the 
third,  fourth  and  fifth  tracks,  in  order  to  reach  by  a  shorter  route 
the  works  at  which  he  was  employed.  The  morning  was  dark  and 
si'irroy,  and,  as  he  stepped  upon  the  third  track,  he  was  struck  by 
a  car  which  was  running  at  the  rate  of  six  or  eight  miles  an  hour,  and 
which  could  have  been  seen  by  him  when  it  was  at  least  sixty  feet 
distant.  He  was  struck  almost  immediately  after  alighting  from  the 
train.  He  testified:  "  It  was  a  kind  of  a  misty,  dark  morning, 
raining;  and,  as  1  got  off  the  train,  the  rain  was  iu  my  face  as  I  got 
fff,  and  all  I  done  was  to  button  my  coat."  "  As  soon  as  I  got  off, 
I  was  hit.  •  •  •  I  just  stepped  off  the  train.  I  buttoned  my 
(Mat,  and  got  hit."  He  said,  in  answer  to  the  question,  "  Did  you 
li">k  both  ways  when  you  got  off?"  "  Yes,  sir,  certainly;  I  looked 
where  I  was  going."  He  could  have  seen  the  car,  which  was  mov- 
ing towards  him  at  a  very  moderate  rate  of  speed,  when  it  was  fully 
sixty  feet  away;  and,  as  he  walked  less  than  ten  feet,  the  car  must 
have  been  within  twenty  or  thirty  feet  when  he  started,  and  almost 
upon  him  when  he  stepped  in  front  of  it.  If  the  plaintiff  looked,  he 
must  have  seen  the  car;  and,  if  he  then  went  on  without  regard  to 

1.   Pton.  Co.  V.   White,  88  Pa.   S(.  a.  Kohler  v.  Penn.  Co.,  135  Pa.  Si. 

yn.  ■■  reported  In  6  Am.  Neg.  Cu.     346.  is  reponed  In  6  Am.  Keg.  Cu. 
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the  danger,  he  is  in  no  better  position  than  if  he  had  exercised  do 
caution  whatever,  Carroll  v.  Railroad  Co.,  \z  W.  N.  C.  (Pa.)  34S; 
Ehghtv.' Railroad  Co.,  143  Pa.  St.  10,  21  Atl.  Rep.  995.  The  defend- 
ant is  not,  therefore,  answerable  unless  the  plaintiff  was,  under  the 
circumstances,  relieved  of  the  obligation  to  stop,  look  and  listen. 
He  had  a  safe  way  to  alight  from  the  train  on  the  station  side  of  the 
track.  Here  he  could  have  waited  until  the  car  had  passed,  or,  by 
the  use  of  one  of  the  overhead  crossings,  he  could  have  avoided 
altogether  the  danger  of  crossing  the  tracks.  He  was  not  invited 
to  get  off  where  he  did,  and  he  was  under  no  imperious  necessity  to 
do  so.  The  invitation  was  to  alight  on  the  other  side,  and,  in  disre- 
garding it,  he  violated  a  reasonable  rule,  which  it  was  his  duty  to 
observe. 

The  judgment  is  affirmed. 

KEENAN  V.  WATERS  ET  AL. 

Supreme  Court,  Pennsylvania,  May,  iSp7. 


DUTY  OF  EMPLOYER  —  MACHINERY.  —  An  employer  is  not  bound  10  pro- 
vide  (he  safest  machinery  for  his  employees  or  the  newest  or  most  approved 
appliances. 
IRONING   MACHINE— IMPROVED    APPLIANCE.  —  An  employer   is   noi 
liable   for  injuries   to  an   employee   whose   hand  was  caught   between  the 
rollers  of  an  ironing  machine  while  operating  it  because  of  the  absence  of  a 
guard-rail  where  it  appeared  that  (he  machine  was  in  perfect  working  con- 
dition and  was  of  a  kind  in  general  use  which   could  not  be  operated  with 
guard-rails  attached,  though   there   were   other   machines   di£Fercnlly   con- 
structed and  furnished  with  guard-rails  and  which  could  be  operated  willi 
less  risk  of  accident. 
Appeal  from  judgment.  Court   of    Common   Pleas,   Philadelphia 
County,  in  favor  of  defendants.     The  facts  appear  in  the  opinion. 
C    Percy  Wilcox  and  Joseph  Hill  Brinton,  for  appellant. 
Henry  C.  Terry,  for  appellees. 

Fell,  J.  —  This  case  belongs  to  an  increasing  class  in  which  the 
attempt  is  practically  to  hold  employers  liable  as  insurers  of  the 
safety  of  their  employees.  The  plaintiff  was  employed  to  work 
in  a  laundry  connected  with  an  hotel,  and,  while  engaged  in  opera- 
ting a  machine  used  for  drying  and  ironing  clothes,  her  hand  was 
caught  between  the  rollers  and  injured.  The  general  grounds  of 
negligence  alleged  were  the  failure  to  provide  a  reasonably  safe 
machine,  and  the  failure  to  inform  the  plaintiff  of  the  danger  incident 
to  the  operation  of  the  machine  by  which  she  was  injured.     It  is 
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claimed  that  the  machine  was  defective  and  dangerous  because  of 
the  absence  of  a  guard-rail  to  prevent  the  hands  of  the  operator 
from  getting  between  the  rollers.  It  appeared  from  the  testimony 
that  the  machine  was  in  perfect  working  condition,  and  was  of  a 
kind  that  was  in  general  use;  that  guard-rails  were  not  used  on 
machines  constructed  as  this  was;  and  that  such  machines  could 
not  be  operated  with  guard-rails  attached.  Proof  that  other  ironing 
machines  differently  constructed,  and  furnished  with  guard-rails, 
were  in  use,  and  that  their  operation  might  be  attended  with  less 
risk  of  accident,  imposed  no  liability  on  the  defendants.  It  was  not 
shown  that  the  machine  in  question  was  not  in  general  use,  nor  that 
guard-rails  had  been  or  could  be  used  on  such  a  machine,  nor  that 
any  safer  machine  was  in  general  use.  In  order  to  save  himself 
from  liability  for  accidents  to  his  employees,  an  employer  is  not 
bound  to  provide  the  safest  machinery  or  the  newest  or  most 
approved  appliances.  "  If  the  machinery  be  of  an  ordinary 
character,  and  such  as  can  with  reasonable  care  be  used  without 
danger  to  the  employee,  it  is  all  that  can  be  required  of  the 
employer;  this  is  the  limit  of  his  responsibility  and  the  sum  total  of 
his  duty."  Payne  ».  Reese,  loo  Pa.  St.  301.  Generally  machinery 
in  operation  is  dangerous,  and  the  test  of  the  liability  of  the  em- 
ployer is  not  whether  the  employee  has  been  exposed  to  danger,  but 
whether  he  has  been  so  exposed  through  neglect  to  provide  reason- 
ably safe  machinery,  and  the  test  of  reasonable  safety  is  ordinary 
use.  Ford  v.  Anderson,  139  Pa.  St.  261,  ai  Atl.  Rep,  18;  Kehler  v. 
Schwenk,  144  Pa.  St.  348,  22  Atl.  Rep.  910.  In  Titus  v.  Railroad 
Co.,  136  Pa.  St.  618,  20  Atl.  Rep.  517,  it  was  said  by  our  brother 
Mitchell:  "  All  the  cases  agree  that  the  master  is  not  bound  to  use 
the  newest  and  best  appliances.  He  performed  his  duty  when  he 
furnished  those  of  ordinary  character  and  reasonable  safety,  and  the 
former  is  the  test  of  the  latter;  for,  in  regard  to  the  style  of  the 
implement  or  nature  of  the  mode  or  performance  of  any  work, 
'  reasonable  care  '  means  according  to  the  usages,  habits,  and  ordi- 
nary risks  of  the  business."  If  any  duty  rested  on  the  defendants 
to  instruct  the  plaintiff  in  the  use  of  the  machine,  it  was  fully  dis- 
charged. She  was  not  of  immature  age  or  without  experience  in  the 
use  of  laundry  machinery.  She  was  twenty-four  years  old,  and  had 
been  employed  in  a  laundry  for  two  years,  and  had  worked  for  several 
weeks  at  an  ironing  machine.  At  the  time  of  her  employment  she 
told  the  defendant  what  knowledge  and  experience  she  had  and 
they  might  well  have  assumed  that  she  needed  no  instruction.  The 
engineer  in  charge  of  the  machine  before  starting  it  questioned  her 
to  see  whether  she  was  familiar  with  the  use  of  this  machine,  and 
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stood  by  and  watched  her  operate  it  until  he  was  satisfied  that  her 
statement  as  to  her  knowledge  and  experience  was  correct,  and  that 
she  was  a  skilled  laundress.  More  than  this  could  not  be  required. 
There  was  an  entire  failure  to  establish  any  ground  of  negligence 
on  which  a  recovery  could  be  sustained,  and  the  direction  to  the 
jury  to  find  for  the  defendants  was  properly  given. 
The  judgment  is  affirmed. 


LITTLEJOHN  V.  RICHMOND  AND  DANVILLE 
RAILROAD  COMPANY. 

Supreme  Court,  South  Carolina,  March,  iSgj. 


INJURED  WHILE  PASSING  BETWEEN  CARS  AT  PUBLIC  CROSSING.— 
Where  a  person  was  injured  while  attempting  to  cross  the  track  at  a  public 
street,  by  passing  between  two  cars  of  a  stationary  freight  train,  and  while 
he  was  so  passing,  the  train,  without  notice  or  warning,  started,  the  ques- 
tion of  plaintifl's  negligence  is  (or  Jury  to  determine  from  the  facts. 

Appeal  from  judgment  for  plaintiff  in  the  Common  Pleas  Circuit 
Court,  Spartanburg  County. 

J.  S.  CoTHRAN  and  Duncan  «  Sanders,  for  appellant. 

BoMAR  &  Simpson,  for  respondent. 

The  complaint  herein  (omitting  the  formal  allegations  as  to  the 
incorporation  of  the  defendant)  is  as  follows:  "  4.  That  on  or  about 
August  19,  1891,  the  defendant  corporation  negligently  and  unlaw- 
fully allowed  one  of  its  trains,  made  up  of  a  locomotive  and  a  num- 
ber of  freight  cars,  in  charge  of  one  of  its  authorized  agents,  to  stop 
for  a  considerable  time  across  one  of  the  public  streets  of  the  town 
of  Gaffney  City,  in  said  county  and  State  (through  which  town  said 
road  runs),  all  of  which  was  against  the  ordinances  of  said  town,  and 
a  great  annoyance  and  inconvenience  to  the  citizens  of  the  same. 
5-  That  on  said  day  the  plaintiff,  while  transacting  his  business  in 
said  town,  had  occasion  to  cross  said  railroad  track,  and  being  una- 
ble, without  very  great  inconvenience  and  loss  of  time,  to  go  around 
said  train  then  stopped  across  said  street,  as  hereinbefore  stated,  on 
which  said  street  plaintiff  was  walking,  the  plaintiff  was  compelled 
to  cross  over  said  track  by  going  between  two  of  said  freight  cars; 
that  when  plaintiff  reached  said  track,  and  started  to  go  over,  the 
said  train  was  standing  motionless  across  said  street;  that  while 
plaintiff  was  in  the  act  of  crossing  between  said  cars,  without  the 
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slightest  notice  or  warning,  — without  blowing  the  whistle  or  ring- 
ing the  bell  on  said  locomotive,  —  the  defendant  company,  through 
their  conductor  and  engineer  then  in  charge  of  said  train,  negli- 
gently, recklessly,  and  unlawfully  caused  said  train  of  cars  to  move 
rapidly  and  suddenly,  and  thereby  jarred  the  plaintiff,  and  caught 
his  foot  between  two  of  said  cars,  and  so  mangled  and  crushed  his 
said  foot  that  amputation  became  necessary,  all  of  which  was 
grossly  negligent,  reckless,  and  unlawful  on  the  ^art  of  the  said 
defendant  corporation.  6.  That  by  reason  of  said  gross  negligence 
and  recklessness  of  the  defendant,  and  without  any  fault  of  his,  the 
plaintiff  has  suffered  great  injury  and  damage  in  his  mind  and  body, 
as  hereinbefore  stated,  in  the  sum  of  fifteen  thousand  dollars."  The 
defendant  denied  each  and  every  allegation  of  the  complaint,  and 
set  up  contributory  negligence  as  a  defense. 

The  case  was  first  tried  before  his  honor,  Judge  Wallace,  in  1893, 
who  granted  an  order  of  nonsuit.  The  plaintiff  appealed  from  the 
order  of  nonsuit,  which  was  reversed  by  the  Supreme  Court.  22  S. 
E.  Rep.  789.  The  case  was  next  tried  in  February,  1896,  before  his 
honor.  Judge  Townsend.  The  jury  rendered  a  verdict  in  favor  of 
the  plaintiff  for  $1,500.  Was  there  error  on  the  part  of  the  circuit 
judge  in  his  charge  to  the  jury  as  to  the  law  of  trespass?  The  plain- 
tiff requested  the  presiding  judge  to  charge  the  jury  as  follows: 
"  It  would  not  be  a  violation  of  law  for  a  person  going  along  the 
highway  to  cross  over  a  passenger  or  freight  car  standing  across  the 
crossing,  if  no  injury  was  done  thereto,  unless  the  proper  authorities 
had  previously  given  notice  to  such  person  inhibiting  such  crossing 
over."  His  honor  said:  "  '  Unless  the  proper  authorities  had  pre- 
viously given  notice  to  such  person  inhibiting  such  crossing  over.' 
I  will  charge  that.  I  have  already  said  on  that  subject:  '  If  there 
were  a  law  prohibiting  it,  and  he  attempted  to  cross,  it  would  be  a 
violation  of  that  law.'  As  I  said  before,  if  he  was  prohibited  from 
crossing  by  a_person  who  had  the  right  to  prohibit  him,  he  would  be 
a  trespasser  if  he  had  undertaken  to  cross,  and,  if  it  worked  any 
injury  to  the  car  in  crossing,  he  would  have  no  right  to  cross,  because 
he  would  have  no  right  to  injure  the  property  of  another;  but,  in 
the  absence  of  anything  of  that  kind,  he  would  not  be  a  trespasser, 
and  he  would  not  be  violating  any  law  simply  by  going  over;  trying 
to  get  over  for  his  own  convenience,  he  would  not  be  violating  any 
law,  nor  would  he  be  a  trespasser."  The  case  of  Darwin  v.  Railroad 
Co.,  23  S.  C.  531,  clearly  shows  that  a  person  who  obtrudes  himself 
upon  a  railway  train  may  be  a  trespasser  when  the  railroad  company 
has  notice  of  such  obtrusion,  and  does  not  object,  even  when  no 
injury  is  done  to  the  property  of  the  railroad  company. 
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The  charge  of  the  presiding  judge  was  erroneous  for  another 
reason.  Trespass  is  a  mixed  question  of  law  and  fact.  The  presid- 
ing judge  should  define  "  trespass,"  but  it  is  not  his  province  to  say 
to  the  jury  that,  if  they  find  certain  facts  to  be  true,  they  constitute 
a  trespass.  W  hether  the  facts  in  any  case  constitute  a  trespass  is  a 
question  to  be  determined  exclusively  by  the  jury,  under  proper 
instructions  by  the  court.  Citing  Railroad  Co.  ;■.  Mackey,  41  N.  E, 
Rep.  980.  If  a  railroad  company  obstructs  a  highway  for  an  unrea- 
sonable length  of  time,  or  for  a  longer  time  than  the  law  permits, 
unless  it  is  without  fault,  the  railroad  company  thereupon  becomes 
a  trespasser;  and  if  a  person  makes  a  reasonable  use  of  its  cars 
without  injury  to  them  at  a  crossing,  for  the  sole  purpose  of  cross- 
ing the  railroad  track,  the  railroad  company  is  estopped  from  saying 
that  he  is  a  trespasser.  Having  brought  about  the  necessity,  it  can- 
not take  advantage  of  its  own  wrong.  But,  although  a  person  may  not 
be  a  trespasser,  his  conduct  may  amount  to  gross  or  wilful  negligence. 

Was  there  error  on  the  part  of  the  presiding  judge  in  his  charge 
to  the  jury  as  to  the  risk  assumed  by  the  plaintiff  in  crossing  the 
railroad  track  ?  The  defendant  requested  his  honor  to  charge  the 
jury  as  follows:  "  If  the  plaintiff  was  a  trespasser  upon  the  property 
of  the  defendant, — that  is,  if  he  entered  upon  the  cars  of  the 
defendant  without  an  invitation,  either  express  or  implied,  or  with- 
out lawful  excuse,  — then  he  assumed  the  risk  incident  to  the  entry 
upon  those  cars,  and  before  he  can  recover  he  must  show  that  the 
defendant,  by  some  negligence,  after  the  trespass,  inflicted  an  injury 
upon  him  that  could  have  been  avoided  by  the  exercise  of  due  care." 
His  honor  said  to  the  jury:  "  He  assumed  the  risk,  so  far  as  the  law 
is  concerned,  gentlemen  of  the  jury;  not  any  risk,  but  he  assumed 
such  risk  as  would  arise  under  the  right  which  he  had  to  expect  that 
the  railroad  company  would  do  what  the  law  required  it  to  do;  that 
is,  ring  the  bell  or  blow  the  whistle,  and  so  on.  That  is  the  risk, 
and  that  is  the  only  risk,  he  assumed.  You  must  say  from  the  facts 
whether,  in  assuming  that,  he  was  guilty  of  gross  or  wilful  negli- 
gence or  a  violation  of  law,  and  that  that  or  these  or  either  one  of  them 
contributed  to  the  injury,"  The  plaintiff  also  assumed  such  risks  as 
might  be  attendant  upon  his  own  negligence,  and  whether  he  was 
guilty  of  gross  or  wilful  negligence  or  a  violation  of  law  is  to  be 
determined  by  the  jury,  not  simply  from  the  fact  that  the  plaintiff 
assumed  that  the  railroad  company  would  do  what  the  law  required 
it  to  do,  but  upon  consideration  of  all  the  facts  and  circumstances 
surrounding  the  case. 

Judgment  reversed;  new  trial  ordered. 

Opinion  by  Gary,  A.  J. 
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CITIZENS'  STREET  RAILROAD  COMPANY  ET  AL. 
V.  BURKE. 

Supreme  Court,  Tennessee,  April,  iSgy. 


INJURED  WHILE  CROSSING  STREET  — SPECIAL  DAMAGES  — PLEAD- 
ING. —  In  an  aclian  for  damages  (or  p«rsona1  injuries  suauioed  by  being 
struck  bf  a  horse  and  buggy  while  crossing  street  U  was  error  lo  permit 
evidence  by  plaintiff  of  loss  of  several  contracts  due  ro  the  injury,  as  special 
damages  cannot  be  recovered  unless  alleged  in  the  declaration. 

Appeal  from  judgment  for  plaintiff  for  $2,000  in  the  Circuit  Court, 
Shelby  County. 

TuRLEY  &  Wright,  for  appellants. 

George  B.  Cleveland,  for  appellee. 

Plaintiff  is  an  architect,  living  and  having  an  ofRce  in  Memphis, 
Tenn.  In  passing  to  his  office  along  Main  street,  he  came  across  a 
street  car  standing  upon  a  track  on  Madison  street,  which  came  up 
to  or  very  near  to  the  foot  crossing.  He  passed  behind  this  car, 
attempting  to  cross  the  street,  when,  just  as  he  cleared  the  car,  he 
was  struck  by  a  horse  and  buggy  driven  by  the  defendant,  Frank 
Smith,  superintendent  of  the  railroad  company,  who  was  driving  to 
where  the  car  was  standing,  ^o  repair  the  trolley  wires,  which  had 
been  broken  at  this  point.  The  place  where  the  break  occurred  was 
one  of  the  most  crowded  points  in  the  city,  so  far  as  passing  was 
concerned,  and  it  was  necessary  to  make  speedy  repairs  of  the  wires, 
in  order  to  avoid  injuries  to  passers-by.  Smith  went  to  the  place  in 
his  buggy  to  make  the  repairs.  There  is  some  conflict  of  evidence 
as  to  how  fast  Smith  was  going  when  the  plaintiff,  stepping  from 
behind  the  car  which  had  stopped,  was  run  against  by  the  horse. 
The  horse  was  immediately  checked,  so  that  the  buggy  did  not  run 
over  the  plaintiff,  who  was  knocked  down  and  severely  injured.  The 
plaintiff  was  watching  the  car  when  he  attempted  to  cross,  and  also 
the  repair  wagon,  which  was  upon  one  side,  and  his  view  of  the  other 
side,  upon  which  the  buggy  was  coming,  was  cut  off  or  obstructed. 
It  appears  also  that  the  plaintiff  was  a  man  of  defective  hearing,  and 
could  not  have  heard  the  approach  of  the  buggy,  as  one  of  ordinary 
hearing  might. 

The  plaintiff  was  allowed,  over  the  objection  of  defendants,  to 
state  that,  in  consequence  of  his  injuries,  he  lost  several  contracts 
into  which  he  had  previously  entered,  stating  the  contracts,  with 
vhom  made,  and  amount  he  expected  to  realize  from  each.     The 
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ground  of  objection  is  that  the  declaration  does  not  set  out  any 
special  damages  as  arising  out  of  such  contracts.  It  is  well  settled 
that  special  damages  cannot  be  recovered  unless  the  grounds  for 
them  are  alleged  in  the  declaration.  Rose  v.  Perry,  8  Yerg.  156; 
Eastham  v.  Crowder,  10  Humph.  194;  Simpson  v.  Markwood,  6 
Baxt.  340;  Fry  v.  McCord,  95  Tenn.  678,  33  S.  W.  Rep.  568;  Fergu- 
son V.  Moore  (Tenn.)  39  S.  W.  Rep.  341.  This  assignment  is  well 
made. 

A  charge  in  a  suit  for  damages  for  personal  injuries,  which  omitg 
entirely  the  subject  of  damages,  and  makes  no  allusion  to  it,  is 
virtually  no  charge  upon  which  a  verdict  and  judgment  can  be  based. 

Judgment  reversed. 

Opinion  by  Wilkes,  J. 


SOUTHWESTERN    COAL   AND    IMPROVEMENT 
COMPANY  V.  ROHR. 

Cottft  of  Civil  Appeals^  Texas,  February,  iSgj. 


SWITCHMAN   STRUCK    BY   TRAIN  — CONTRIBUTORY  NEGLIGENCE 

FOR  JURY. —  Where  a  switchman,  while  engaged  in  switching,  was  struck 
and  injured  by  a  train,  the  question  of  whether  he  was  negligent  is  for  the 
jury  to  determine  from  the  facts  of  the  case. 

Appkal  from  judgment  for  $S,ooo,  rendered  for  plaintiff  In  the 
District  Court,  Grayson  County. 

R.  C.  Foster  and  A.  E.  Wilkinson,  for  appellant. 

Wolfe  &  Hare,  for  appellee. 

Defendant  below  (appellant)  was  the  proprietor  of  a  coal  mine  at 
Coalgate,  in  the  Indian  Territory,  and  plaintiff  was  an  employee  of 
the  company,  in  the  mine,  as  a  flagman  or  switchman,  and  was  injured 
by  cars  running  on  him  in  a  side  gallery.  There  was  a  vertical  shaft 
from  the  surface  of  the  ground,  sixty  feet  deep,  to  the  vein  of  coal, 
and  there  were  galleries  running  out  laterally  from  near  the  foot  of 
the  shaft  and  along  the  main  slope,  which  were  provided  with  tracks 
upon  which  cars  were  run  to  receive  and  convey  away  the  coal  taken 
from  the  mine.  From  the  bottom  of  the  shaft  there  was  a  straight 
slope,  running  on  an  incline  of  about  one  foot  in  twelve,  following 
the  dip  of  the  vein  of  coal.  There  were  four  side  galleries  on  each 
side  of  the  shaft,  running  out  north  and  south,  numbered  from  the 
bottom  of  the  shaft,  and  designated  as  "  First  North  Lift,"  "  Second 
North  Lift,"  and  so  on,  and  "  First  South  Lift,"  "Second  South 
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Lift,"  etc.  From  the  foot  of  the  shaft  the  cars  were  sent  on  down 
the  straight  slope  on  the  incline,  and  there  were  latches  provided 
opposite  the  entrance  of  each  lift  to  turn  them  into  the  lift;  there 
being  two  tracks  for  the  cars  in  each  lift,  —  one  for  empty  cars  and 
the  other  for  loaded  cars.  The  cars  were  hauled  out  of  the  shaft  by 
an  elevator,  and  were  let  down  in  the  same  manner.  At  the  time 
in  question,  plaintiff  was  employed  as  switchman  at  the  third  north 
lift  and  the  third  south  lift.  The  switch  on  the  main  slope  had  been 
set  by  him  to  turn  the  cars  coming  down  into  the  third  north  lift. 
Cars  were  coming  down  the  main  slope,  and  he  received  a  signal  to 
allow  them  to  pass  his  lift  and  run  on  the  main  slope  to  the  fourth 
north  lift.  To  comply  with  this  signal  he  had  to  set  the  latches  or 
switches  so  that  the  cars  would  pass  him  at  the  third  north  lift  where 
he  was  stationed.  At  the  time  the  signal  was  given  he  was  at  the  third 
south  lift.  He  says  he  ran  across,  changed  the  latches  so  as  to  allow 
the  cars  —  four  in  number,  called  a  "  trip  "  —  to  pass  to  the  fourth 
north  lift,  and,  as  he  should  have  done,  he  went  into  the  north  lift  to  be 
out  of  danger,  —  the  place  for  him  to  go  for  that  purpose,  as  all  others 
did.  He  stopped  on  the  track  used  for  empties,  about  twenty-five  to 
forty  feet  from  the  entrance  in  the  lift.  The  cars  instead  of  running 
on  down  the  main  slope  or  straight,  left  it,  and  went  out  on  the  track 
leading  into  the  lift  where  he  was.  They  came  onto  him  suddenly, 
striking  him  above  the  ankles,  breaking  them.  The  testimony 
shows  that  plaintiff  went  into  the  lift,  as  he  ought  to  have  done, 
taking  his  position  at  the  end  of  some  empty  cars  on  the  track  used 
for  empty  cars.  The  other  track  in  the  lift  was  occupied  with  loaded 
cars.  Parties  found  him,  after  his  injury,  leaning  against  some 
loaded  cars  between  the  loaded  and  the  empty  tracks.  There  were 
manholes  along  the  main  slope,  —  recesses  for  an  employee  to  go 
into  when  cars  were  passing  along  the  same,  — but  the  testimony 
does  not  show  that  there  were  any  manholes  in  the  lift  where 
plaintiff  was  at  the  time  he  was  hurt,  and  there  was  not  room  for 
a  man  to  stand  in  safety  between  the  tracks  while  cars  were  passing 
in  the  lift.  There  were  no  manholes  in  the  main  slope  near  the  lift. 
The  testimony  tends  to  show  that  because  of  a  small  wheel  on  the 
front  car,  —  one  inch  smaller  in  diameter  than  the  other  three 
wheels,  —  it  jumped  the  main  track  and  went  onto  the  side  track, 
and,  after  the  accident,  was  found  off  the  track  in  the  lift.  Several 
cars  were  off  the  track.  The  evidence,  however,  is  contradictory 
on  both  these  facts,  there  being  testimony  from  which  it  might  be 
inferred  that  plaintiff  failed  to  set  the  switch  or  latches  to  run  on 
the  track  down  the  main  slope.  There  was  positive  testimony  that 
when  the  cars  stopped  in  the  lift  wheels  were  in  position  on  the 
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track.  There  was  also  positive  testimony  that  they  were  off  the 
track  when  the  cars  stopped,  aad  the  testimony  was  positive  that 
plaintiff  set  the  latches  to  run  the  cars  on  down  the  main  slope.  In 
deference  to  the  verdict,  we  find  these  disputed  questions  of  fact  in 
favor  of  plaintiff.  The  petition  alleged  that  the  injury  was  the  result 
of  a  defective  track  and  defective  cars.  There  was  no  testimony  as 
to  defective  track,  unless  it  was  in  the  switching  apparatus,  —  mov- 
able latches  on  each  side  of  the  track;  but  the  tendency  of  the  testi- 
mony was  that,  if  the  switch  was  set  as  plaintiff  testified,  —  to  send 
the  cars  on  the  main  slope,  — they  jumped  the  track  at  the  switch 
and  went  on  into  the  Uft,  because  of  the  small  wheel  on  the  front 
car,  it  being  one  of  the  front  wheels. 

The  charge  of  the  court  was  as  favorable  to  defendant  as  it  ought 
to  have  been.  In  the  ninth  paragraph  of  the  general  charge  the 
court  instructed  the  jury  as  to  contributory  negligence  of  the  plain- 
tiff, in  case  they  should  find  that  he  was  injured  while  standing  on 
the  track,  when  a  person  of  ordinary  care  would  not  have  done  so, 
in  which  event  he  could  not  recover;  and  this  instruction  was  quali- 
fied as  follows:  "  But,  in  this  connection,  you  are  instructed  tliat  if 
you  believe  from  the  evidence  that  the  situation  in  said  north  entry 
where  plaintiff  was  standing  was  such  that  plaintiff  had  no  place 
where  he  could  safely  stand,  except  on  said  track  in  front  of  said  car, 
the  mere  fact  that  he  did  so  would  not  bar  a  recovery  by  him,  if  he 
were  without  fault  in  all  other  respects."  It  is  assigned  that  this 
qualification  of  the  charge  is  erroneous,  because  there  is  no  evidence 
tending  to  show  that  he  might  not  have  stood  in  a  place  of  safety 
not  on  the  track.  We  cannot  say  that  the  qualification  referred  to 
was  erroneous  for  the  reason  assigned.  It  was  not  without  testi- 
mony to  support  it,  and  it  was  not  improper  to  submit  the  issue  to 
the  jury.  The  question  was  one  for  the  jury  to  decide.  It  is 
shown  that  plaintiff  went  into  the  lift,  as  was  usual  and  proper;  that 
he  had  set  the  latches  to  send  the  cars  on  down  the  straight  track, 
and  went  into  the  lift,  where  he  should  have  gone,  to  get  out  of  the 
way,  into  a  place  of  safety;  that  the  cars  followed  him,  and  he  was 
struck  suddenly  and  unexpectedly;  that  he  could  not  stand  between 
the  tracks  while  cars  were  passing.  Appellant  contends  that  he 
might  have  got  into  the  manholes,  but  there  is  no  testimony  that 
there  were  manholes  in  the  lift.  It  is  also  contended  that  he  might 
have  taken  his  position  at  the  entrance  of  the  lift  at  the  end  of  the 
loaded  cars;  but  the  evidence  does  not  tend  to  show  that  he  could 
have  done  this  after  he  had  gone  into  the  lift,  and  after  he  saw  the 
cars  approaching,  in  time  to  have  escaped  injury.  There  was  no 
room  to  pass  between  the  moving  cars  and  the  still  cars.     We  are 
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doubtful  that  any  of  this  (the  ninth)  paragraph  of  the  charge  should 
have  been  given;  but,  having  given  the  first  part  of  it,  there  was 
testimony  justifying  the  qualification  of  it.  There  were  still  cars  on 
the  track  where  plaintiff  was  injured,  and,  to  extricate  himself  after 
he  was  caught  between  them,  he,  while  sitting  on  the  front  part  of 
them,  pushed  them  backward,  making  room  for  him  to  get  his  legs 

Other  assignments  of  error  were  considered,  but  not  sustained. 
Judgment  af!irmed. 
Opinion  by  Collard,  J. 

GULF,   COLORADO   AND   SANTA    FE    RAILWAY 
COMPANY  V.  SPARGER. 

Court  of  Civil  Appeals,  Texas,  February,  iSgj. 


EJECTING  PASSEKGER  FROM  TRAIN  FOR  NON-PAYMENT  OF  EXTRA 
FARE  — LIABILITY  OF  RAILROAD  COMPANY.  — Where  a  person  is 
preveated,  by  the  absence  of  ihe  [ickec  agent,  from  purchasing  a  ticket 
before  entering  a  train,  he  is  not  bound  to  pay  extra  fare  demanded  by 
conductor  to  prevent  being  removed  from  train,  and  a  railioad  company  is 
liable  for  wrongful  ejectment  of  a  passenger  so  refusing  to  pay  the  extra 
fare. 
Appeal  from  judgment  for  plaintiff  in  the  Fannin  County  Court. 
The  facts  appear  in  the  opinion. 
].  W.  Terrv  and  Chas.  K.  Lee,  for  appellant. 
Taylor,  Gallowav  &  McGrady,  for  appellee. 
Fisher,  Ch.  J.  — This  is  a  suit  by  the  appellee  against  the  railroad 
company  in  damages  for  wrongfully  ejecting  him  from  one  of  its 
passenger  trains.    It  appears  from  the  facts  that  the  plaintiff  entered 
a  station  where  there  was  a  ticket  agent  for  the  purpose  of  purchas- 
ing a  ticket  from  that  station  to  another  on  appellant's  line  of  road. 
He  was  there  a  few  moments  before  the  train  left,  and  went  to  the 
usual  places  where  tickets  were  sold,  but  there  was  no  agent  imme- 
diately in  attendance  to  sell  him  a  ticket.     As  the  train  was  about 
leaving,  he  boarded  it  as  a  passenger.     The  circumstances  under 
which  he  endeavored  to  purchase  a  ticket  were  known  to  the  con- 
ductor.    The  conductor  demanded  of  him  four  cents  a  mile.     The 
plaintiff  refused  to  pay  it.    Thereupon  he  was  ejected  from  the  train 
under  such  circumstances  as  to  occasion  the  damages  sued  for,     AH 
of  the  principal  questions  in  this  case,  we  think,  have  at  different 
times  been   passed  upon  by  this  court  and   the   Supreme  Court 
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adversely  to  the  contention  of  appellant.  The  charge  of  the  court 
correctly  presented  the  law  of  the  case,  and  there  was  no  error  in 
refusing  any  of  the  charges  requested.  The  proposition  that  the 
plaintiff  should  have  paid  the  conductor  the  extra  amount  demanded, 
in  order  to  prevent  his  expulsion  and  removal  from  the  train,  has 
been  on  several  occasions  ruled  by  this  court  as  a  duty  not  resting 
upon  one  so  situated  as  the  plaintiff  was.  We  do  not  desire  to  fur- 
ther discuss  any  of  the  questions  raised  in  this  appeal,  as,  in  our 
opinion,  there  is  no  merit  in  them. 
Judgment  affirmed. 


GULF,   COLORADO  AND   SANTA    FE    RAILWAY 
COMPANY  V.  MOODY. 

Court  of  Civil  Appeals,  Texas,  February,  l8^. 


EJECTING  PASSENGER  FROM  TRAIN  —  ABUSIVE  LANGUAGE  —  DAM- 
AGES. —  la  an  action  to  recover  damages  for  being  ejected  from  one  of 
defendant's  trains,  it  was  held  that  a  verdict  forti.ajo  was  not  excessive 
where  the  ejection  was  accompanied  by  violent  language  towards  plaintiff 
by  defendant's  employees  in  the  presence  of  a  large  number  of  passengers. 

Appeal  from  judgment  rendered  for  plaintiff  in  the  District  Court, 
Tom  Green  County.     The  facts  appear  in  the  opinion. 

J.  W.  Terry,  for  appellant. 

Key,  J.  —  This  is  the  third  appeal  in  this  case  (3  Tex.  Civ.  App. 
6z4,  aa  S.  W.  Rep,  1009,  30  S.  W.  Rep.  574).  Before  the  last  trial 
in  the  court  below,  the  plaintiff  amended  his  petition,  and,  after 
alleging  that  on  May  2.,  1889,  the  defendant  was  a  common  carrier 
of  passengers,  operating  a  line  of  railroad  from  Dallas  to  Houston, 
he  alleged:  "That  on  said  day  plaintiff,  desiring  to  travel  over 
defendant's  said  line  of  road,  purchased  from  defendant's  agent  at 
Dallas,  Texas,  a  ticket  of  the  first  class,  paying  therefor  the  sum  of 
% ,  for  which  defendant  agreed  and  bound  itself  to  carry  plain- 
tiff as  a  first-class  passenger  and  his  baggage  over  its  said  line  of 
road  from  Dallas,  Texas,  via  Temple,  Texas,  to  Houston,  Texas, 
without  stopping  or  delay,  as  a  first-class  passenger.  That  at  Tem- 
ple, Texas,  and  during  the  time  that  defendant  was  carrying  plain- 
tiff on  its  cars  under  said  agreement,  defendant's  employees  and 
agents  in  charge  of  the  train  on  which  he  was  being  carried  unlaw- 
fully and  wrongfully  put  plaintiff's  baggage,  to  wit,  a  fine  overcoat 
and  lap  robe,  on  the  dirty  floor  of  the  car,  and  attempted  to  force 
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plaintiff  to  allow  the  same  to  remain  on  the  floor  of  the  car,  in  the 
dirt  and  filth,  and  threatened  to  throw  plaintiff  and  his  baggage  out 
of  the  car  window  and  off  the  train  while  the  same  was  running,  and 
the  said  agents  and  employees  of  defendant  did  then  and  there 
unlawfully  and  wrongfully  and  openly,  and  in  the  presence  of  a  large 
number  of  passengers,  use  abusive,  insulting,  and  violent  language 
towards  plaintiff,  and  did  then  and  there  unlawfully,  wrongfully, 
and  with  force,  remove  and  eject  plaintiff  from  said  car  and  train. 
That  by  reason  of  said  ejection  and  removal  from  said  car  and 
train  plaintiff  was  compelled  to  lay  over  and  remain  in  Temple, 
Texas,  one  day,  at  an  actual  expense  and  damage  to  him  of  $25. 
That  by  reason  of  the  unlawful  and  wrongful  acts  of  defendant  and 
its  agents  in  placing  plaintiff's  baggage  on  the  dirty  car  floor,  and 
attempting  to  force  him  to  let  it  remain  there,  and  in  threatening 
to  throw  him  and  his  baggage  out  of  the  window  of  the  car,  and 
using  abusive,  insulting,  and  violent  language  towards  him  in  the 
presence  of  a  large  number  of  passengers,  and  forcibly  and  wrong- 
fully taking,  ejecting,  and  removing  him  from  said  car  and  train, 
among  strangers,  he  was  humiliated  and  put  to  shame  and  mortifica- 
tion, and  greatly  distressed  in  mind,  mortified  and  injured  in  his 
feelings,  to  his  further  actual  damage  in  the  sum  of  jfio,ooo." 
Except  as  to  the  amount  of  expense  incurred  and  the  damage  sus- 
Uined,  although  there  is  much  conflict  in  the  testimony,  there  is 
evidence  that  supports  these  averments;  and  for  that  reason,  an<J  in 
deference  to  the  verdict,  we  find  that  said  averments  are  sustained 
by  testimony.  The  jury  found  in  favor  of  the  plaintiff,  and  awarded 
him  $1,250  actual  damages.  While  this  is  a  large  verdict,  consider- 
ing the  case  as  made  by  the  plaintiff's  testimony,  and  the  fact  that  he 
was  entitled  to  recover  as  part  of  his  actual  damages  compensation  for 
mortification  and  distress  of  mind,  we  are  not  prepared  to  say  that 
the  verdict  is  so  large  as  to  warrant  the  conclusion  that  the  jury 
were  influenced  by  passion,  prejudice,  or  other  improper  motive.  The 
questions  presented  concerning  the  admissibility  of  testimony  were 
ruled  upon  on  the  last  appeal  adversely  to  the  appellant,  and  we  see 
no  reason  to  change  the  rulings  then  made.  The  court's  charge  is 
in  conformity  with  the  suggestions  made  by  this  court  on  the  former 
appeal,  and  it  is  not  believed  that  the  objections  urged  against  it  by 
the  appellant  are  tenable.  The  special  charges  requested  by  the 
appellant  and  refused  by  the  court,  in  so  far  as  they  announced 
propositions  of  law  applicable  to  the  case,  were  embraced  in  charges 
given,  and,  therefore,  no  error  was  committed  in  their  refusal. 
The  judgment  is  affirmed. 
Vol.  11  —  30 
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HOUSTON    AND    TEXAS    CENTRAL    RAILROAD 
COMPANY  V.  NICHOLS. 

Court  of  Civil  Appeals,  Texas,  February,  iSgy. 


HORSE  KILLED  ON  TRACK  — ORDINANCE  — GROSS  NEGLIGENCE.— 
Where  a  horse  escapes  through  a  gate  and  gets  upon  a  railroad  track  aod  is 
killed,  and  there  is  »  city  ordinance  prohibiting  animals  to  run  at  large,  the 
r&ilroad  company  cannot  be  held  liable  unless  it  is  guilty  of  gross  negli- 
gence. 

Appeal  by  defendant  from  judgment  for  plaintiff  in  the  Dallas 
County  Court.     The  facts  appear  in  the  opinion. 

Russell  De  Arhond,  for  appellant. 

Parks  &  Carden,  for  appellee. 

Fly,  j.  —  This  suit  was  brought  to  recover  the  value  of  a  horse 
killed  by  the  railway  company  on  its  track  just  without  the  limits  of 
the  city  of  Dallas.  There  was  a  verdict  and  judgment  for  appellee 
in  the  sum  of  $150.  It  was  in  proof  that  the  horse  and  a  mule 
belonging  to  appellee  escaped  from  his  lot  in  Dallas,  and  the  next 
morning  were  found  on  the  right  of  way  of  appellant,  which  was 
fenced,  some  three-quarters  of  a  mile  from  the  outer  limits  of  the 
city.  The  horse  was  so  badly  injured  that  it  became  necessary  to 
kill  him.  The  fence  along  the  track  extended  into  the  city  limits, 
and  there  was  proof  of  an  ordinance  enacted  by  the  city  of  Dallas 
to  prevent  persons  from  allowing  stock  to  run  at  large.  The  evi- 
dence tended  to  show  that  the  animals  entered  upon  the  right  of 
way  through  a  gate.  The  evidence  was  contradictory  as  to  whether 
the  gate  was  within  or  without  the  limits  of  the  city.  The  appel- 
lant asked  the  court  to  charge  the  jury  that:  "  If  the  jury  believe 
from  the  evidence  that  the  horse  entered  the  right  of  way  of  the 
defendant  company  at  a  point  within  the  limits  of  the  city  of  Dallas, 
and  if  you  believe  said  horse  was  killed  by  defendant  company  00 
its  right  of  way  outside  the  city  limits  of  Dallas,  still,  before  you 
lind  for  plaintiff,  you  must  believe  from  the  evidence  that  the 
defendant  was  guilty  of  '  gross  negligence,'  as  hereinbefore  de6ned: 
and,  if  you  do  not  so  believe,  you  will  find  for  defendant."  In 
the  case  of  Railway  Co.  v.  Cocke,  64  Tex.  151,  it  is  held  that,  if  an 
animal  is  killed  or  injured  by  a  railway  company  within  the  limits  of 
a  city  which  has  enacted  an  ordinance  prohibiting  such  animal  from 
running  at  large,  the  entry  of  the  animal  upon  the  right  of  way  of 
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the  railway  company  would  be  a  trespass,  and  the  railway  company 
would  not  be  responsible  for  killing:  cr  injuring  the  animal,  unless 
the  conduct  of  the  employees  amounted  to  gross  negligence.  If  the 
gate  was  without  the  city,  and  was  left  open,  and  the  horse  entered 
through  it  upon  the  right  of  way,  the  company  would  be  liable;  but 
if  the  gate  was  without  the  city,  and  was  open,  and  the  borse 
entered,  and  was  killed  in  the  city,  appellant  would  not  be  liable, 
unless  the  act  of  killing  was  accompanied  by  an  entire  failure  to 
Mcrcise  care;  and  the  same  rule  would  apply  if  the  horse  entered 
the  right  of  way  in  the  city,  and  wandered  without  the  city,  and  was 
Itiiled  by  the  railway  company.  The  ordinance  prohibiting  horses 
from  running  at  large  being  in  force  in  the  city,  the  railway  com- 
pany could  not  anticipate  that  a  horse  would  enter  an  open  gate  in 
the  city  and  wander  along  the  right  of  way.  The  requested  charge 
should  have  been  given.  It  follows  that  the  definition  of  "gross 
negligence  "  requested  by  appellant  should  have  been  given,  as  sup- 
plementing the  other  charges  requested.  The  judgment  Will  be 
reversed  and  the  cause  remanded. 


MISSOURI,  KANSAS  AND  TEXAS  RAILWAY  COM- 
PANY V.  BELLOWS. 

Court  of  Civil  Appeals,  Texas,  February,  tSgj. 


HORSES  ESCAPING.  KILLED  ON  TRACK  — RAILROAD  LIABLE.— 
Where  plaiatiR's  horses  escaped  from  pasture  and  through  an  open  gate 
which  was  negligently  left  open  by  defendant,  and  were  killed  by  a  train  on 
defendant's  track,  defendant  was  liable. 

Appeal  from  judgment  for  plaintiff  in  the  McLennan  County 
Court. 

Clark  &  Bolinger  and  Thos.  P.  Stone,  for  appellant. 

J.  T.  Harrison,  for  appellee. 

This  is  a  suit  against  the  appellant  to  recover  the  value  of  horses 
killed  by  its  train  on  its  track  at  a  place  where  it  was  inclosed  by  a 
fence  ordinarily  sufficient  to  turn  stock.  It  appears  that  the  horses 
got  upon  the  track  through  a  farm  gate  that  connected  the  fields 
owned  by  one  Martin.  The  horses  —  the  property  of  appellee  — 
were  placed  by  him  in  a  pasture  adjoining  the  field  where  the  gate 
entered  upon  the  right  of  way.  The  horses  got  into  this  field  from 
the  pasture,  and  went  through  the  gate,  which  was  open,  upon  the 
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right  of  way  and  track  of  appellant,  and  were  killed  by  its  train.  It 
appears  that  this  gate  was  placed  there  for  the  convenience  of 
Martin,  the  owner  of  the  farm,  and  that  the  appellee  had  no  control 
over  the  farm  or  the  gate,  but  did  control  the  pasture  in  which  the 
horses  were  placed  by  him,  and  which  was  separated  from  the  farm 
where  the  gate  was  located  by  a  fence.  It  further  appears  from  the 
facts  that  the  appellant,  through  its  section  foreman,  exercised  con- 
trol over  this  gate  to  the  extent  of  usually  keeping  it  closed,  and 
that  it  voluntarily  assumed  a  duty  in  this  respect.  In  our  opinion, 
the  facts  stated  clearly  show  the  liability  of  the  appellant  (i).  The 
appellee  was  under  no  duty  to  keep  the  gate  closed,  nor  did  he  con- 
sent that  it  should  be  placed  there;  and  when  his  stock,  without  his 
negligence,  passed  through  this  gate  onto  the  right  of  way  and  track 
of  appellant,  it  should  be  held  to  the  same  liability  for  injury  to  the 
stock  as  if  the  same  had  got  upon  the  track  through  an  opening  or 
defective  fence  at  any  other  place  on  the  right  of  way. 

Judgment  affirmed. 

Opinion  by  Fisher,  Ch.  J. 


X 


(U^ 


WESTERN    UNION    TELEGRAPH    COMPANY 
BIRCHFIELD. 

Court  of  Civil  Appeals,  Texas,  February,  iSgj. 


6  I 


DELAYIN  DELIVERING  TELEGRAM  —  SPECIFIC  ADDRESS  — PLEAD. 
INC.  —  A  telegraph  company  is  liable  for  failure  to  deliver  a  message  and 
an  exception  that  the  sender  was  negligent  in  failing  to  give  more  specific 
address  than  "  care  some  hotel  "  nas  properly  overruled  fa). 

I.  Distinguishing  the  case  of  Railway  plaintiff,  affirmed.     Geo.   H.  Fearon's 

Co,  *.  Glenn  (Tex.  Civ.  App,),  30  S.  W.  and  A.  H.  Field  appeared  for  appel- 

Rep.  S4S-  lant.     H.   E.  CtJLLUM  and  McLaitrin 

and  WoiENCRAFT,  for  appellee.     Opin- 

3.  Among  the  recent  decisions  Tela-  ion  by  James,  Ch.  J. 

tive  to  delay  in  delivery  of  telegrams  Western   Umon    Telegraph   Com- 

in  Texas  are  the  following:  pant  v.   Luck  (Texas  Civil   Appeals, 

Western  Union  Telegraph  Com-  February,  1897).  Action  for  damages 
PANY  V.  Cain  (Tex.  Civil  Appeals,  for  fs.ooo  for  failure  to  deliver  tele- 
April,  1897).  Action  for  damages  for  gram  thus  preventing  plaintiff  from 
failure  to  deliver  telegram  whereby  attending  her  stepfather's  funeral. 
plaintiff  was  prevented  from  attending  Verdict  and  judgment  in  the  District 
his  mother's  funeral.  Judgment  of  Court,  Maverick  county,  for  plaintiff 
District     Court,     Dallas    county,    for  for  (500.      On  appeal    the  judgment 
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Appeal  from  judgment  for  plaintiff  in  the  District  Court,  McLen- 
nan County.     The  facts  appear  in  the  opinion. 

Field,  Brown  &  Camp,  for  appellant. 

Henky  &  Striblikg  and  W,  C.  Halbert,  for  appellee. 

Key,  J, — This  appeal  is  from  a  judgment  rendered  against  ap- 
pellant for  $200  damages  for  the  failure  to  deliver  two  telegrams 


WIS  affirmed,  the  opinion  being  ren- 
dered by  Jaues.  Ch.  J.  Subsequently, 
in  the  Supreme  Court  (Texas,  June, 
1897),  the  decision  of  ihe  Court  of 
Civil  Appeals  was  reversed,  the  court 
(per  Brown,  J.),  holding  that  the  mes- 
sage sent  was  not  sufficient  to  give  [he 
defendant  notice  that  it  was  a  sum- 
mons to  the  daughter  to  attend  her 
mother.  The  message  read:  "  Luck 
Is  very  sick.  Come  home  at  once." 
John  H.  Gkbbn,  Sr.,  appeared  for  ap- 
pellant, and  W.  L.  Evans  and  Jas.  M. 
GOCCIN.  for  appellee. 

Westbkn  Union  Telegraph  Com- 
pany f .  Eduondsoh  (Texas  Civil  Ap- 
peals, April,  16^7).  Ar:tion  to  recover 
damages  in  ihe  sum  of  tl.995  on  ac- 
count of  negligently  failing  to  deliver 
a  telegram  summoning  appellee's  wife 
10  the  bedside  of  her  father,  who  had 
been  stricken  with  paralysis.  The 
damages  were  alleged  to  have  resulted 
from  the  fact  that  the  telegram  was 
delivered  too  late  for  Mrs.  Edmondson 
to  lake  the  train  at  Jay  Hill,  Wasbing- 
toa  county,  at  11:37  A.  M.  on  July  38, 
1894,  and  compelled  her  to  wait  in  sus- 
pense and  anxiety  for  twenty- four 
hours  before  she  could  start  to  hei 
father.  Verdict  and  judgment  in  the 
District  Court,  Washington  county,  for 
plaintiff  for  (1,000.  On  appeal  by  de- 
fendant, the  court  (per  Flv,J.),  after 
reviewing  the  evidence,  affirmed  the 
judgment,  holding  that  recovery  may 
be  had  for  mental  anguish  occasioned 
by  defendant's  negligence.  Norman 
G.  KlTHtELL  appeared  for  appellant; 
S.  H.  GooDLETT  and  BsAu  regard 
Bryan,  for  appellee. 


Western  Union  Telegraph  Com- 
pany v.  Lavender  (Texas  Civil  Ap- 
peals, May,  iSg?}.  Action  for  damages 
for(i,50ofor  failure  to  deliver  promptly 
lelegram  announcing  birth  of  child 
whereby  mother  was  delayed  in  reach- 
ing her  daughter.  Verdict  and  judg- 
ment in  the  District  Court,  Marion 
county,  for  plaintiff  for  (joo.  On  ap- 
peal judgment  was  affirmed.  Opinion 
by  Fisher,  Ch.  J,  M,  R.  Geer,  ap- 
peared for  appellant;  L.  S.  SCHLUTER, 
for  appellee. 

Western  Union  Telegraph  Com- 
pany V.  Stacy  (Texas  Civil  Appeals, 
May,  1S97),  Action  for  damages  for 
negligent  delivery  of  telegram  whereby 
husband  was  delayed  twenty-four 
hours  in  reaching  the  bedside  of  his 
wife  in  her  last  sickness.  Judgment 
in  favor  of  plaintiff  in  District  Court, 
Denton  county.     On  appeal,  judgment 

fusing  to  charge  that  if  wife  was  con- 
scious on  husband's  arrival  he  could 
not  recover  where  a  charge  was  given 
that  plaintiff  could  recover  if,  but  for 
the  delay  in  delivering  telegram,  he 
could  have  reached  his  wife  in  time  to 
converse  with  her  wbtle  she  was  con- 
scious. Opinion  by  Stephens,  J. 
Stanley,  Spoonts  &  Thompson,  ap- 
peared for  appellant;  Owslev  & 
Racsdale,  for  appellee. 

Western  Union  Telegraph  Com- 
pany t-.  Johnson  (Texas  Civil  Ap- 
peals,  June,  1897).  Action  for  dam- 
ages for  failure  to  promptly  deliver 
message  announcing  dangerous  illness 
of  plaintiff's  brother.  Judgment  for 
plaintiff  for  $400  rendered   in  District 
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sent  to  appellee  concerning  the  serious  illness  of  his  mother  in  the 
State  of  Arlcansas.  The  verdict  of  the  jury  involves  findings  — 
which  find  support  in  the  testimony  —  to  the  effect  that  the  tele- 
grams were  delivered  to  and  received  by  the  telegraph  company  as 
alleged ;  that  it  negligently  failed  to  deliver  them  to  the  plaintiff  in 
Waco,  Tex.,  as  alleged;  that,  if  they  had  been  promptly  delivered, ' 
the  plaintiff  would  have  gone  to  Arkansas  to  see  his  mother  in  her 
last  illness,  and  would  have  reached  her  bedside  about  nine  hours 
before  her  death,  and,  as  a  result  of  not  being  able  to  do  so,  he 
suffered  mental  anguish,  for  which  J200  is  not  excessive  compensa- 
tion. The  messages  were  addressed  to  the  plaintiff  at  Waco,  Tex., 
"  care  some  hotel."  A  special  exception  sought  a  ruling  to  the 
effect  that  the  sender  of  the  messages  was  guilty  of  negligence  in 
failing  to  give  a  more  specific  address.  This  exception  was  over- 
ruled, and  there  is  no  merit  in  the  assignment  of  error  compiaming 


Court,  HiU  county,  affirmed.  Opinioo 
by  Key.  J.  W.  F.  Ramsev,  appeared 
tor  appellam;  Tarlton,  Morrow,  & 
Wear,  for  appellee. 

Western  Union  Telegraph  Com- 
PANV  V.  Davis  (Texas  Civil  Appeals, 
May,  1897).  Action  for  damages  for 
(1,804.65  for  failure  10  promptly  deliver 
telegram  announcing  death  of  plain- 
tiff's father  whereby  plaintiff  was  pre- 
vented from  attending  the  funeral. 
Judgment  in  District  Court,  Parker 
County  for  plaintiff  for  9i<ooo, 
affirmed.  Opinion  by  HUNTEK,  J. 
Stanlev,  Spoonts  &  Thompson,  ap- 
peared for  appellant  ;  Harry  W. 
KUTEMAN,  for  appellee. 

Houston,  East  and  West  Texas 
Railway  Company,  Houston  and 
Skreveport  Railroad  Company  and 
the  Western  Union  Telegraph  Com- 
pany V.  Granberrv  (Texas  Civil  Ap- 
peals. May,  1897).  Action  instituted 
by  Mrs.  Cranberry  against  the  three 
companies  for  the  recovery  of  (1.99S 
damages  alleged  to  have  accrued  by 
reason  of  failure  to  promptly  transmit 
and  deliver  a  tetei;ram  to  her  convey- 
ing intelligence  of  the  illness  of  her 
husband.  It  was  alleged  thai  the  rail- 
way companies  owned  telegraph  lines. 


and  were  partners,  the  facts  being  fully 
pleaded  which  showed  that  they  were 
associated  in  business  as  partners. 
Verdict  for  Mrs.  Cranberry  for  amount 
claimed  against  the  railway  com- 
panies, but  in  favor  of  tbe  Western 
Union  Telegraph  Company.  No  neg- 
ligence was  shown  as  to  the  latter. 
On  appeal,  the  court  (per  Fly,  J.),  held 
that  a  request  to  charge  which  made 
the  partnership  between  the  roads 
hinge  on  the  sharing  of  profits  arising 
from  the  transmission  of  the  telegram 
in  question  was  properly  refused  as  the 
partnership  did  not  depend  on  this 
fact  alone,  but  upon  the  general  facts 
connecting  the  two  parties  in  Iheir 
business  affairs.  Hild,  also,  that  a 
charge  that  if  negligence  was  proved 
plaintiff  was  entitled  to  recover 
amount  sued  for,  was  reversible  error, 
as  it  took  from  the  jury  the  privilege 
of  fixing  amount  of  damages  sus- 
tained by  the  negligence.  Judgment 
reversed.  W.  H.  WiLSON,  and  Baker. 
Botts,  Baker  &  Lovett,  appeared 
for  appellants;  M.  R.  Geer,  Man- 
tooth  &  TowNSEND,  and  DeGraffen- 
RiED,  Young  &  Stinchcoub,  for  ap- 
pellees. 
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of  the  ruling.  The  plaintiff  was  stopping  at  an  hotel  in  Waco,  and 
if  the  messages  had  merely  been  directed  to  him  at  Waco,  Tex., 
without  any  further  indication  of  his  residence  or  whereabouts,  it 
would  have  been  the  duty  of^the  telegraph  company  to  ascertain  if 
he  was  at  any  of  the  hotels  in  that  city.  Nor  is  there  any  greater 
merit  in  the  other  exceptions  to  the  plaintiff's  petition  which  were 
overruled  by  the  trial  court.  The  court  very  properly  sustained 
appellee's  exceptions  to  so  much  of  appellant's  answer  as  pleaded 
in  bar  a  judgment  rendered  in  the  same  court  in  favor  of  G.  W. 
Birchfield  against  appellant.  Appellee,  T.  L.  Birchfield,  had  no 
interest  in  the  suit  brought  by  G.  W.  Birchfield,  upon  a  separate 
and  distinct  cause  of  action,  and  the  judgment  rendered  in  that 
case  could  not  affect  appellee's  rights.  What  has  already  been  said 
disposes  of  the  other  questions  presented  in  appellant's  brief. 
The  judgment  is  affirmed. 


WESTERN    UNION    TELEGRAPH    COMPANY    v. 
CARVER. 

Court  of  Civil  Appeals,  Texas,  March,  1897. 


DELAY  IN  DELIVERING  TELEGRAM  —  PURCHASE  OF  CATTLE- 
MEASURE  OF  DAMAGES.  —  In  an  action  lo  'recover  damaKes  for  delay 
in  delivery  of  telegram  which  related  to  purchase  of  cattle  (he  damage  was 
measured  by  Ihc  difference  between  the  prices  ofTercd  for  the  cattle  in  the 
message  and  the  prices  at  which  they  could  have  been  purchased  on  the 
dace  when  it  was  learned  by  the  plaintiff  that  the  message  was  not 
delivered. 

Appeal  from  judgment  for  plaintiff  in  the  District  Court,  Tar- 
rant County. 

Stanley,  Spoonts  &  Thompson,  for  appellant. 

R.  L.  Carlock,  and  T.  J.  Powell,  for  appellee. 

The  plaintiff  (appellee)  dealt  in  the  purchase  and  sale  of  cattle, 
and  on  January  36,  1S93,  there  was  an  active  market  for  yearlings 
and  cows  in  the  vicinity  of  Hico,  Texas,  and  Ft.  Worth,  Prices 
were  appreciating,  and  the  plaintiff,  desiring  to  purchase  a  large 
number  of  such  cattle  in  the  neighborhood  of  Hico,  had  there 
placed  W.  T.  Thompson  as  his  agent,  to  advise  him  of  the  condition 
of  the  market,  and  to  purchase  cattle  for  him.  Thompson  had,  by 
tetter  addressed  to  plaintiff,  informed  him  that  he  could  purchase 
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for  him  i,ooo  cows  at  $8.50  per  head,  and  r.ooo  yearlings  at  $7  per 
head.  In  reply  to  this  letter,  the  plaintiff  delivered  to  the  defend- 
ant's agent  at  Ft.  Worth  the  following  telegram:  "  January  16, 
1893.  W.  T.  Thompson,  Hico,  Texai;  I  will  give  eight-fifty  for 
balance  of  cows,  and  seven  for  balance  of  yearlings.  Get  all  you 
can,  I  just  arrived  from  the  south.  E.  B.  Carver."  The  defend- 
ant accepted  this  telegram,  for  the  transmission  of  which  the  plain- 
tiff paid  its  agent.  The  defendant  negligently  failed  to  deliver  it. 
At  the  time  of  the  receipt  of  the  telegram,  the  agent  was  fully 
advised  by  the  plaintiff  of  its  nature  and  purpose,  and  of  the 
importance  of  its  prompt  transmission  and  delivery.  Had  the  tele- 
gram been  promptly  delivered,  Thompson  could  and  would  have 
procured  for  plaintiff  a  certain  number  of  cows  at  $8.50  per  head, 
and  of  yearlings  at  (7  per  head.  He  was  in  a  position  to  procure 
the  stock  within  ten  days  from  the  date  of  the  telegram,  but,  by 
reason  of  the  failure  on  the  part  of  the  defendant  to  deliver  the 
message,  the  plaintiff  did  not  get  the  cattle.  Shortly  after  January 
26,  the  price  of  cattle  advanced  from  $1  to  $1.50  per  head.  This 
advance  was  permanent,  and  continued  until  after  the  time  for 
spring  delivery  of  cattle  had  passed,  and,  indeed,  up  to  the  trial. 
On  account  of  being  deprived  of  the  purchase  of  the  cattle  through 
the  agency  of  Thompson,  at  the  prices  stated  in  the  telegram,  the 
plaintiff  sustained  loss  in  the  principal  sum  of  $t,ooo  as  found  by 
the  jury.  This  damage  was  measured  by  the  difference  between  the 
prices  offered  for  the  cattle  in  the  message  and  the  prices  at  which 
they  could  have  been  purchased  on  the  date  when  it  was  learned  by 
the  plaintiff  that  the  message  was  not  delivered. 

The  assignments  of  error  were  overruled. 

Judgment  affirmed. 

Opinion  by  Tarlton,  Ch,  J. 
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RICHMOND  AND  MANCHESTER  RAILWAY  COM- 
PANY V.  MOORE'S  ADMINISTRATOR. 

Supreme  Court  of  Appeals,  Virginia,  April,  iSgj. 


BOY  KILLED  BY  BALLOON  POLE  IN  PARK  OWNED  BY  STREET  RAIU 
WAY  COMPANY  —  PLEADING.  —  Where  a  boy  was  killed  by  the  falling 
of  a  balloon  pole  in  a  park  owned  by  a  street  railway  company,  it  was  not 
occessary  to  allege  in  Ihe  complaint  that  the  deceased  was  carried  to  tb« 
park  on  one  of  defendant's  cars,  the  gravamen  of  the  action  being  defend- 
ant's failure  to  protect  the  deceased  from  danger  while  in  the  park. 

Appeal  from  judgment  rendered  for  plaintiff  in  the  Circuit  Court, 
Chesterfield  County. 

WvNDHAM  R.  Meredith  and  Meade  Haskins,  for  appellant. 

B.  T.  Crump  and  J.  M.  Gregory,  for  appellee. 

The  defendant  {plaintiff  in  error  here)  was  a  street  railway  com- 
pany, running  its  cars  from  the  city  of  Richmond,  through  the  city 
of  Manchester,  and  about  two  miles  beyond  it,  to  a  place  known  as 
"  Forest  Hill  Park."  This  park  was  owned  by  the  defendant,  was 
under  its  control  and  management,  was  kept  open  to  the  public, 
and  was  made  attractive  in  various  ways,  to  induce  people  to  make 
it  a  pleasure  resort,  and  thereby  gain  patronage  for  the  street  rail- 
way. The  defendant  employed  and  paid  one  Peter  Blum  to  go 
upon  their  park  premises  on  the  nth,  13th,  and  15th  days  of  July, 
1893,  and  make  three  balloon  ascensions.  The  defendant  adver- 
tised these  performances  in  the  newspapers,  by  handbills,  and  other- 
wise, and  in  this  manner  extended  to  the  public  an  inviution  to 
visit  its  premises,  and  witness  the  balloon  ascensions.  This  invita- 
tion drew  a  large  crowd  to  the  defendant's  premises  on  the  evening 
of  July  15th,  1893,  including  many  children,  and  among  them  the 
plaintiff's  intestate,  a  little  boy,  eight  years  and  six  months  old.  In 
arranging  for  the  balloon  ascension,  two  poles,  each  about  forty 
feet  long,  were  placed  in  an  upright  position,  fifty  feet  apart,  and 
secured  by  guy  ropes  attached  to  stakes  driven  in  the  ground. 
A  rope  was  hung  from  the  top  of  one  pole  to  the  top  of  the  other, 
and  the  balloon  was  swung  to  this  rope,  until  inflated  and  ready  to 
ascend,  when  the  guy  ropes  were  released,  and  the  poles  were 
thrown  down.  The  evidence  shows  that  the  crowd  generally  knew 
nothing  of  the  danger  they  would  be  in  from  the  failing  of  the 
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poles,  and  supposed  the  poles  were  fixed  and  stationary;  that 
the  grown  people,  as  well  as  the  children,  had  crowded  around  the 
poles,  watching  the  inflation  and  other  preparations  for  the  ascen- 
sion. As  the  balloon  was  about  ready  to  go  up,  Blum  made  some 
effort  to  clear  a  way  for  the  first  pole  to  fall,  and  a  i:ignal  was  given 
to  look  out.  The  people  took  this  to  mean  that  the  balloon  was 
about  to  go  up,  and  it  created,  great  excitement,  stirring  about,  and 
running  for  better  points  of  view.  At  this  juncture,  the  pole  was 
released,  and  fell,  striking  the  plaintiff's  intestate  on  the  head,  and 
killing  him.  The  principles  of  law  upon  which  the  right  of  recov- 
ery rests  in  a  case  like  this  are  well  settled.  Mr.  Cooley,  in  his 
work  on  Torts  (ad  ed.,  p.  718),  says:  "  It  has  been  stated  •  • 
that  one  is  under  no  obligation  to  keep  his  premises  in  safe  condi- 
tion for  the  visits  of  trespassers.  On  the  other  hand,  when  he 
expressly  or  by  implication  invites  others  to  come  upon  his  prem- 
ises, whether  for  business  or  any  other  purpose,  it  is  his  duty  to  be 
reasonably  sure  that  he  is  not  inviting  them  into  danger,  and  to 
that  end,  he  must  exercise  ordinary  care  and  prudence  to  render 
the  premises  reasonably  safe  for  the  visit."  Citing  also  Buswell  on 
Pers.  Inj.  These  principles  are  supported  by  numerous  adjudica- 
tions. Nichols'  Adm'r  v.  Railroad  Co.,  83  Va,  99,  5  S.  E.  Rep, 
171;  Davis  V.  Society,  129  Mass.  367;  Curtis  v.  Kiley.  153  Mass. 
r23,  a6  N,  E.  Rep,  421;  Powers  v.  Harlow,  53  Mich.  507,  19  N.  W, 
Rep.  257, 

The  first  assignment  of  error  is  to  the  action  of  the  court  in  over- 
ruling the  demurrer  to  the  amended  declaration.  This  was  nol 
error.  The  declaration  states  a  good  cause  of  action  under  the 
authorities  cited.  It  contains  every  requisite  allegation  in  such  a 
case,  and  the  facts  which  constitute  the  cause  of  action  are  so  fully 
set  forth  that  they  can  be  easily  understood  by  the  defendant,  by 
the  jury  in  ascertaining  the  truth  of  the  allegations,  and  by  the 
court  in  giving  judgment,  i  Chit,  PI.  256;  Jones  c.  Old  Dominion 
Cotton  Mills,  82  Va.  148.  The  chief  ground  of  objection  to  the 
declaration  is  that  it  does  not  allege  how  the  plaintiff's  intestate 
went  to  the  park,  whether  he  walked  or  rode,  how  he  was  there, 
whether  as  a  passenger  over  the  defendant's  railway,  as  a  licensee, 
or  as  a  trespasser.  It  is  immaterial  how  the  deceased  went  to  the 
park;  whether  he  walked,  went  on  the  street  cars,  or  by  some  other 
mode  of  conveyance.  The  gravamen  of  this  action  is  the  negligent 
failure  of  the  defendant  to  use  proper  care  to  protect  the  deceased 
from  a  danger  on  its  premises  while  he  was  there  at  the  defendant's 
invitation.     This  is  the  plaintiff's  case,  and  the  issue  the  defendant 
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had  to  meet,  and  it  is  fully  and  clearly  set  forth  in  the  declaration, 
with  all  necessary  narration  of  the  circumstances. 

One  of  the  instructions  asked  for  by  the  defendant,  and  refused, 
was  the  basis  of  an  earnest  contention  in  argument  that  the  balloon 
ascension  was  made  by  Peter  Blum  as  an  independent  contractor, 
and  that  the  defendant  was  therefore  not  responsible  for  his  negli- 
gence. Blum  was  not  exercising  an  independent  employment  on 
the  occasion  in  question,  but,  if  he  had  been,  that  fact  would  not 
have  affected  the  responsibility  of  the  defendant,  or  relieved  it  from 
the  duty  of  exercising  due  care  in  keeping  its  premises  reasonably 
safe  for  those  persons  it  had  invited  to  come  upon  them.  Busw. 
Pers,  Inj.,  sec.  66,  Citing,  also,  Curtis  v.  Kiley,  153  Mass.  123,  36 
N.  E.  Rep.  421. 

The  refusal  of  the  court  to  set  aside  the  verdict  as  contrary  to  the 
law  and  the  evidence  constitutes  the  defendant's  third  assignment 
of  error.  The  verdict  of  the  jury  is  fully  sustained  by  the  evidence, 
and,  there  being  no  error  to  the  prejudice  of  the  defendant,  in  the 
instructions  given,  this  motion  was  properly  overruled. 

Judgment  affirmed. 

Opinion  by  Harrison,  J. 


BLANKENSHIP  v.   KANAWHA    AND    MICHIGAN 
RAILWAY  COMPANY. 

Supreme  Court  of  Appeals,  Wett  Virginia,  March,  iSg?. 


PRACTICE,  —  lo  aa  action  before  a  justice  of  the  peace,  the  defendaoi,  oot 
having  entered  a  special  appearance  before  the  justice  for  the  purpose  only 
(and  so  stating  \t\  submitting  his  motion)  of  quashing  the  writ  or  return, 
cannot,  on  appeal  to  ihe  Circuit  Court,  take  advantage  of  any  defect  in  the 
writ  or  return,  either  by  motion  to  quash,  or  by  a  plea  in  abatement, 
Layne  v.  Railroad  Co.,  14  S.  E.  133,  35  W.  Va.  43S, 

PRACTICE  —  CODE.  —  A  summons  sued  out  in  the  name  of  J.  W.  B.,  guard- 
ian  aJ  liltm  of  W.  B,,  a  minor,  twfore  a  justice,  although  not  in  the  beat 
form,  yet,  aided  by  the  provision  in  sec.  36  of  chapter  50  of  the  Code,  in 
relation  to  proceedings  before  justices,  that  no  summons  shall  be  quashed 
or  set  aside  for  any  defect  therein  if  it  be  sufficient  on  its  face  to  show  what 
is  intended  thereby,  is  held  sufficient,  the  defendant  not  being  misled  by  It. 

CODE  —  CONSTRUCTION.  —  The  object  of  sec.  t  of  chapter  71  of  the  Code  is 
not  to  prevent  a  minor  from  holding  such  personal  property  as  his  father 
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may  deem  proper  to  donate  lo  him  or  allow  him  to  hold,  when  not  in  fraud 
of  the  rights  of  others. 

PARENT  AND  CHILD  —  TITLE  TO  STOCK.  —  W.,  nineteen  years  of  age, 
employed  away  from  home,  look  a  horse  for  his  wages,  and  took  it  home  to 
his  father's  with  whom  he  was  living;  and  the  father  not  only  never 
claimed  the  horse,  but  recognised  the  son's  right  and  title  lo  ii,  and  iwo 
months  after  the  son  got  the  horse  (he  father  traded  him  a  mule  for  ihe 
horse;  the  father  testifying  that  the  horse  was  the  property  of  the  son,  and 
that  the  father  was  not  in  debt;  and  was  not  sheltering  the  mule  in  his  son's 
name,  to  escape  payment  of  debt.  Held,  that  the  mule  was  the  propei^y  of 
W.,  the  son. 

MULE  KILLED  ON  TRACK  — EVIDENCE.— Ona  light,  moonlight  night,  a 
passenger  train  of  cars  was  coming  ac  usual  rate  of  speed  on  a  clear, 
straight  track,  where  a  mule  upon  the  track  could  be  seen  250  yards  or 
more.  A  mule  goes  up  a  lill  to  the  railroad  track  far  enough  in  fr-jnt  of  the 
engine  to  walk  along  the  track  in  the  direction  the  train  was  going,  some 
forty  feet. before  the  engine  overtook  and  killed  it,  the  engineer  failing  to 
ring  the  bell  or  blow  the  whistle,  or  to  do  anything  to  prevent  the  accident, 
if  possible.  Hild,  lobe  evidence  tending  to  prove  negligence  on  the  part  of 
defendant,  and,  in  the  absence  of  any  rebutting  evidence,  is  deemed  snffi- 
dent  to  support  a  verdict  for  the  plaintiff. 
(Syllabus  by  the  court.) 

Appeal  from  judgment  rendered  for  plaintiff  for  $110  in  the  Cir- 
cuit Court,  Kanawha  County. 

Couch,  Flournov  &  Price,  for  plaintiff  in  error. 

J.  F.  Cork,  for  defendant  in  error. 

The  facts  of  the  case  and  the  points  decided  on  appeal  sufficiently 
appear  in  the  syllabus  by  the  court. 

Opinion  by  McWhorter,  J, 

Judgment  affirmed. 


LEONARD  V.  WHITCOMB  ET  AL. 

Supreme  Court,  Wisconsin,  April,  iSyy 


COMMON  CARRIER  — EXEMPTION  FROM  LIABILITY  FOR  INJURY  TO 
HORSES  — DEFECTIVE  CAR. —  A  contract  eiempting  a  carrier  from 
liability  for  damages  to  horses  shipped  thereunder  is  not  binding  upon  the 
shipper  who  examined  the  car  that  was  the  cause  of  the  Injury,  where  the 
defect  was  not  obvious  or  such  that  an  inspection  by  an  ordinary  person 
would  bring  to  his  knowledge,  yet  was  such  that  a  reasonably  careful 
inspection  by  a  person  experienced  in  such  business  would  have  discovered, 
unless  such  defects  were  actually  pointed  out  to  the  shipper. 
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Appeal  from  judgment,  Circuit  Court,  Eau  Claire  County,  in 
favor  of  plaintiff  in  action  against  Whitcomb  and  another,  receivers 
of  the  Wisconsin  Central  Railroad  Company,  for  injuries  to  a  horse 
shipped  over  defendant's  road. 

Plaintiff  wanted  to  ship  horses  from  Portage  to  Glidden,  in  this 
state,  and  applied  for  a  car  to  defendant's  station  agent  who  desig- 
nated a  car  for  the  purpose.  The  evidence  respecting  what  took 
place  is  not  very  definite,  but  it  tends  to  show  that  the  plaintiff  was 
requested  to  examine  the  car,  and  see  if  it  was  safe  for  his  purpose; 
that  the  plaintiff  made  an  examination  to  see  whether  there  were 
any  holes  in  the  floor,  or  projecting  nails  and  that  the  doors  were 
secure;  that  not  seeing  any  defects  in  the  above  particulars,  he 
accepted  the  car  and  put  his  stock  in  it.  During  the  shipment  one 
of  the  horses  broke  through  the  Roor  of  the  car  and  was  injured. 
The  plaintiff  claimed  the  floor  was  defective,  and  the  defendant  that 
the  break  was  due  to  the  viciousness  of  the  horse.  The  defendant 
also  claimed  that  the  shipment  was  made  under  a  written  contract 
whereby  it  was  agreed  that  in  consideration  of  reduced  rates  the 
plaintiff  should  assume  the  risk  of  the  horse  injuring  himself  during 
transit,  caused  by  want  of  ordinary  care  on  the  part  of  the  defend- 
ant, and  that  the  plaintiff  would  assume  all  risk  of  insecurity  in  the 
floor  of  the  car.     The  jury  rendered  a  verdict  for  plaintiff  for  $ioo. 

Thos.  H.  Gill,  for  appellants. 

C.  T.  BuNDY,  for  respondent. 

The  court  admitted  evidence  respecting  the  inspection  which  plain- 
tiff made  of  the  car  before  loading.  This  was  objected  to  by 
defendant's  counsel,  on  the  ground  that  the  written  contract  required 
plaintiff  to  inspect  the  car,  and  to  assume  the  risk  of  defects  in  the 
floor,  if  there  were  any.  This  involves  the  question  of  whether  the 
stipulation  by  which  the  plaintiff,  in  form,  assumed  the  risk  of 
defects  in  the  car,  is  valid  and  binding  upon  him.  There  is  some 
conflict  of  authority,  more  apparent  than  real,  respecting  the 
validity  of  such  stipulations;  but  the  real  principle  involved  has 
been  settled  in  this  court,  and  is  not  open  to  review.  Railroads  are 
common  carriers  of  live  stock,  with  the  attendant  common-law 
duties  and  liabilities  respecting  carriage  of  property  generally  by  such 
carriers,  subject  to  some  restrictions  and  liabilities  arising  out  of  the 
instincts,  habits,  propensities,  wants,  necessities,  vices,  or  locomo- 
tion of  the  animals.  Ayres  v.  Railway  Co.,  71  Wis.  372,  37  N,  W. 
Rep.  432;  Abrams  v.  Railway  Co.,  87  Wis.  485,  58  N.  W.  Rep.  780. 
Such  duties  and  responsibilities  require  railroad  companies  to  furnish 
suitable  cars  for  the  transportation  of  live  stock  on  reasonable  notice 
GO  to  do,  and  to  render  such  companies  responsible  for  damages 
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for  negligence  in  that  regard.  Contracts  exempting  such  companies 
from  the  consequences  of  such  negHgence  are  void.  Abrams  v.  Rail- 
way, Co.,  supra;  Loeser  v.   Railway  Co,  (Wis.)  69  N.  W.  Rep.  372. 

Why  the  stipulation  in  the  written  contract  In  question,  requiring 
plaintiff  to  examine  the  car,  and  assume  the  risks  of  its  suitableness, 
does  not  come  within  the  condemnation  of  the  foregoing,  is  not  per- 
ceived. Numerous  authorities  are  cited  by  counsel  for  defendant  to 
support  the  contention  that  a  shipper  may  assume  the  responsibility 
of  the  suitableness  of  a  car  furnished  for  his  use,  but  a  careful  exam- 
ination of  the  same  shows  that  they  are  not  applicable  to  the  facts 
of  this  case. 

From  the  authorities  we  deduce  the  following:  It  ts  the  duty  of 
a  railroad  company,  as  a  common  carrier  of  live  stock,  to  furnish 
suitable  cars  therefor,  on  reasonable  notice  so  to  do  from  a  person 
desiring  to  transport  such  stock  over  its  road;  that  this  duty  is 
absolute,  and  a  contract  exempting  it  from  liability  for  damages 
arising  from  un suitableness  of  cars  so  furnished,  attributable  to  a 
failure  on  its  part  to  exercise  ordinary  care,  is  void;  that  if  a  car  be 
furnished  having  defects  rendering  it  unsuitable,  which  defects  are 
not  obvious,  or  such  as  may  be  presumed  that  an  inspection  by  an 
ordinary  person  will  bring  to  his  knowledge,  and  yet  are  such  that  a 
reasonably  careful  inspection  by  a  person  experienced  in  such  busi- 
ness will  lead  to  their  discovery,  and  inspection  and  acceptance  of 
the  car  by  the  shipper  will  not  save  the  carrier  harmless  from  dam- 
ages caused  by  such  defects,  unless  it  be  shown  that  they  were  actu- 
ally pointed  out  to  the  shipper,  and  that  he  accepted  the  car  with 
full  knowledge  of  their  existence. 

Judgment  affirmed. 

Opinion  by  Marshall,  J. 


McMAHON  V.  EAU  CLAIRE  WATERWORKS 
COMPANY. 


Supreme  Court,  Wisconsin,  April,  18^ 


OBSTRUCTION  IN  STREET  — INJURY  TO  FIREMAN  — VERDICT.— 
A  vcrdicl  for  ts,ooo  was  not  excessive  where  there  was  evidence  that 
through  the  negligence  of  the  defendant,  the  plaintiff,  a  lireman,  while  driv- 
ing to  a  fire,  was  thrown  from  ihe  hose  cart  aad  sustained  injuries  to  bis 
s  system  causing  paresis. 
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PRACTICE  — CROSS-EXAMINATION. —  While 

nesses  should  be  indulged  by  the  court  liberally,  it  is  a  right  which  is  liable 
to  be  abused  and  is  subject  to  the  control  and  discretion  of  the  trial  judge, 
and  such  discretion  nill  not  be  in  erfered  nith  unless  subscantia!  rights  have 
beeo  prejudiced. 

REMARKS  OF  COURT  TOCOUNSEL.  —  The  fact  that  the  court  several  times 
during  the  trial  addressed  to  the  defendant's  counsel  impatient  and  caustic 
remarks,  in  criticism  of  his  method  of  the  cross-examination  of  witnesses, 
and  the  waste  of  lime  produced  by  it,  was  not  cause  for  reversal  in  the 
absence  of  proof  that  the  remarks  had  an  influence  prejudicial   to  dcfend- 

WAIVER  OF  WRITTEN  CHARGE.  —  Where  the  jury  returned  to  the  court 
room  for  Instructions  while  the  stenographer  and  the  chief  counsel  for  the 
defendant  were  absent  and  the  court  stated  that  in  Che  absence  of  the  sten- 
ographer instructions  could  not  be  given  without  the  consent  of  the  parties, 
and  an  attorney  for  the  defendant  who  was  present  was  silent,  such  silence 
should  be  deemed  to  be  such  consent,  and  a  written  charge  was  waived. 

Appeal  from  judgment,  Circuit  Court,  Eau  Claire  County,  in 
fi^vor  of  plaintiff. 

The  defendant  was  the  owner  of  a  system  of  water  works  in  the 
city  of  Eau  Claire  and  had  pipes  along  the  streets.  In  a  freshet  the 
Eau  Claire  river  had  washed  out  a  part  of  Galloway  street  and 
tincovered  one  of  defendant's  pipes.  While  repairing  and  relaying 
the  pipe,  and  before  the  defendant  had  filled  the  gully  made  by  the 
freshet,  and  the  excavation  for  relaying  the  pipe,  a  fire  occurred  in 
the  night-time.  The  plaintiff  was  a  fireman  and  rode  to  the  fire  on 
the  hose  cart  as  was  the  usual  custom.  While  the  horses  were  being 
driven  rapidly  along  Galloway  street  to  the  fire,  they  stiimbled  in 
the  sand  thrown  up  from  the  excavation  and  plaintiff  was  thrown  off 
the  hose  cart  and  against  a  side  of  the  excavation  and  injured.  It 
was  claimed  that  the  defendant  was  negligent  in  failing  to  place 
sufficient  barriers  around  the  excavation  to  warn  persons  and  prevent 
approach.      A    general    verdict    was    rendered    for    plaintiff    for 

H.  H.  Haydem,  for  appellant. 

T.  F.  Frawley,  for  respondent. 

The  damages  assessed  by  the  jury  are  large,  disproportionate  to 
the  apparent  seriousness  of  the  injury,  Yet  there  is  much  testimony 
of  physicians  tending  to  show  that  the  real  injury  is  much  more  seri- 
ous than  is  apparent  by  simple  observation.  Such  testimony  tends 
to  show  that  the  plaintiff's  injuries  are  to  the  nervous  system,  — 
to   the  brain  and  spinal  cord;   that  they  have  caused  paresis   or 


DigiLizedbyGoOglc 


480  American  Negugence  Reports. 

progressive  paralysis,  which  is  incurable.     It  is  impossible,  nnder 
this  evidence,  to  say  that  the  damages  are  excessive. 

Other  points  decided  by  the  court  are  stated  in  the  syUaboft. 

Judgment  affirmed. 

Opinion  by  Newhah,  J, 


WERTHEIMER  V.  SAUNDERS  ET  AL. 

Supreme  Court,  iViseonsin,  April,  iS^. 


LANDLORD  AND  TENANT—  NEW  ROOF—  INJURY  TO  GOODS  —  INDE. 
PENDENT  CONTRACTOR.  —  A  landlord  is  liable  for  iojnries  to  his  ten- 
ant's goods  from  rain,  occasioned  by  tbe  negligence  of  an  independenl  con- 
tractor in  putting  on  a  new  roof  that  was  requested  of  tbe  landlord  by  the 
tenant,  though  there  is  nothing  in  the  lease  requiring  tbe  work  to  be  done. 

Appeal  from  judgment,  Circuit  Court,  Rock  County,  in  favor  of 
defendants. 

The  action  was  for  damages  for  injuries  to  plaintiff's  tobacco  in 
defendant's  building  that  was  leased  to  plaintiff  and  that  was  having  a 
new  roof  put  on  it.  From  the  evidence  it  appeared  that  by  the  terms 
of  the  lease  the  defendants  were  under  no  obligation  to  repair  the 
building,  and  that  the  new  roof  was  put  on  at  the  solicitation  of 
the  agent  of  the  plaintiff;  that  a  firm  of  roofers  was  employed 
by  the  defendants  to  put  on  a  tin  roof  at  a  specified  price;  that  on 
the  day  of  the  rain  the  morning  appeared  threatening  and  that  about 
seven  hundred  square  feet  had  been  taken  off;  that  at  about  twelve 
o'clock  it  began  to  rain  and  continued  during  the  remainder  of  the 
day  and  until  three  o'clock  the  next  morning;  that  efforts  were 
made  on  the  part  of  the  defendants  to  protect  tbe  plaintiff's  tobacco 
from  the  rain;  that  the  contractors  for  putting  on  the  roof  were 
competent  and  experienced  men.  At  the  close  of  the  evidence  the 
court  directed  a  verdict  in  favor  of  the  defendants  on  the  ground 
that  they  were  not  liable  for  the  acts  or  negligence  of  the  firm  of 
roofers  who  were  independent  contractors. 

Fethers,  Jeffries  &  Fifield,  for  appellant. 

LusE  &  Wait,  for  respondents. 

There  was  no  stipulation  in  the  lease  from  the  defendants  to  the 
plaintiff  requiring  them  to  make  repairs  upon  the  building,  or  to  pat 
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a  new  roof  thereon;  and  any  promise  to  do  so,  founded  merely  on 
the  relation  of  the  parties,  and  not  one  of  the  conditions  of  the 
lease,  would  be  without  consideration,  and  for  that  reason  would 
create  no  liability.  But  it  is  very  well  settled  that,  although  a 
gratuitous  contract  of  that  kind  would  not  be  binding,  the  lessors 
(defendants),  having  seen  fit  to  treat  it  as  binding,  or  to  repair  the 
roof,  or  to  put  a  new  one  on  the  building,  and  having  actually 
entered  upon  its  fulfillment,  either  by  themselves  or  contractors 
under  them,  they  would  thereby  come  under  some  degree  of  liability 
to  the  plaintiff  as  to  the  manner  of  its  performance.  It  is  well  set- 
tled that  for  an  injury  occasioned  by  want  of  due  care  and  skill  in 
doing  what  one  has  promised  to  do,  an  action  may  be  maintained 
against  him  in  favor  of  the  party  relying  on  such  promise,  and 
injured  by  the  breach  of  it,  although  there  was  no  consideration  for 
the  promise,  and  it  was  at  the  tenant's  solicitation.  Gill  v.  Middle- 
ton,  105  Mass.  477;  Sulzbacher  v.  Dickie,  51  How.  Pr.  500. 

Had  the  defendants  personally  attended  to  the  putting  on  of  the 
new  roof,  and  been  guilty,  in  doing  so,  of  the  negligence  charged  as 
the  cause  of  the  plaintiff's  injury,  we  thin^c  there  is  no  doubt  but 
that  they  would  be  liable.  The  evidence  shows  that  the  work  of 
putting  on  the  roof,  in  the  present  instance,  was  undertaken  in  con. 
sequence  of  the  solicitation  and  request  of  the  plaintiff,  through  his 
agent,  Ayers,  and  by  entering  upon  the  performance  of  the  work, 
though  through  the  medium  of  a  contract  with  third  parties,  the 
defendants  assumed  and  owed  the  plaintiff  a  particular  duty  in  the 
premises,  namely,  that  reasonable  care  and  caution  should  be  used 
in  conducting  the  work  of  taking  off  the  old  roof  and  putting  on  the 
new  one,  to  avoid  doing  any  injury  to  the  property  of  the  plaintiff. 
This  was  an  absolute  duty  imposed  by  law  upon  the  particular  facts, 
and  was  just  as  binding  as  if  the  defendants  had  stipulated  in  the 
lease  for  its  performance.  The  work  to  be  done  was  one  attended 
with  risk  and  danger  to  the  property  of  the  tenant  by  reason  of  its 
exposure  to  the  elements.  That  one  upon  whom  the  law  devolves 
a  duty  cannot  shift  it  over  upon  another,  so  as  to  exonerate  himself 
from  the  consequence  of  its  n  on -performance,  is  very  clear.  Shear. 
&  R.  Neg.  174-176;  Wood,  Mast.  &  S.,  sec.  316;  Whart.  Neg.,  sec. 
185;  Promer  v.  Railroad  Co.,  90  Wis.  aao-333,  63  N.  W.  Rep,  90; 
Cadden  v.  Barge  Co.,  88  Wis.  418,  419,  60  N.  W.  Rep.  800;  Rail- 
road Co.  f.  Morey,  47  Ohio  St.  207,  314,  34  N.  E.  Rep.  369.  The  con- 
tention is  that  the  defendants  have  discharged  themselves  from  liabil- 
ity by  turning  the  work  over  to  third  parties,  independent  contractors, 
for  whose  negligence  in  its  performance  they  are  not  responsible. 
Vol.11  — 31 
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An  ezaminadOD  of  adjudicated  cases  shows  that  there  are  exceptions 
to  the  general  doctrine  relied  on  by  the  defendants,  and  many  such 
cases  are  cited,  and  the  grounds  of  exception  to  the  general  rule 
are  stated  in  the  note  to  Hawver  v.  Whalen  (Ohio  Sup.),  14  Lawy. 
Rep,  Ann.  818;  b.  c,  39  N,  E.  1049. 

If  an  injury  might  be  anticipated  as  a  direct  or  probable  conse- 
quence of  the  performance  of  work  contracted  for,  unless  reasonable 
care  be  used,  the  negligence  of  the  contractor  or  his  employees  will 
be  chargeable  to  the  person  for  whom  the  work  is  done,  and  the 
latter  will  be  held  liable  accordingly.  Woodman  v.  Railroad  Co., 
149  Mass.  335-339,  ai  N,  E,  Rep.  483.  Inasmuch,  therefore,  as  the 
defendants,  as  landlords,  owed  the  plaintiff,  their  tenant,  a  special 
duty,  growing  out  of  their  relations  as  such,  to  use  reasonable  care 
to  protect  the  plaintiff's  property  in  the  building  from  injury  by 
the  elements  while  repairing  the  roof  or  putting  on  a  new  one,  as  they 
had  undertaken  or  assumed  to  do,  at  his  request,  they  became  liable 
for  the  performance  of  such  work  in  an  insufficient  or  negligent 
manner,  although  the  work  was  so  performed  for  them  by  inde- 
pendent contractors.  None  of  the  cases  cited  by  the  respondents' 
counsel  appear  to  have  been  cases  where  the  landlord,  or  person 
contracting  for  doing  the  work,  owed  a  special  duty  to  the  party 
injured  that  it  should  be  done  with  reasonable  care  to  avoid  such 
injury. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

Opinion  by  Pinmey,  J. 
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MJ^SMAk  GREAT  SOUTHERN  RAILROAD 
COMPANY  V.  BURGESS. 

Supreme  Court,  Alabama,  May,  iSpj. 


PLEADING  — NEGLIGENCE  — INSTRUCTIONS.  -  A  complaint  alleging 
failure  to  exercise  due  and  reasonable  care,  alleges  negligence  only,  and 
instructions  that  the  same  amounts  to  wanton,  wilful  or  intentional  negll- 

CHILDREN  STRUCK  BY  TRAIN  ON  TRACK  —  QUESTION  FOR  JURY.— 
Where  plaintiff,  a  boy  nine  years  old,  and  his  sister  aged  three  years,  were 
walking  on  a  railroad  trestle  and  were  struck  by  one  of  defendant's  trains, 
the  little  girl  being  killed  and  the  boy  injured,  it  was  for  the  jury  to  deter- 
mine from  the  evidence  at  what  point  the  children  were  seen  by  the  engi- 
neer and  whether  the  latter,  by  the  exercise  of  due  care,  could  have  avoided 
running  down  the  children. 
Appeal  from  judgment  for  plaintiff  in  the  Circuit  Court,  Etowah 
County. 

Goodhue  &  Sibert,  for  appellant. 
DoRTCH  &  Martin,  for  appellee. 

The  case  was  tried  upon  the  general  issue  to  the  second  and  fifth 
counts  of  the  complaint,  which  were  as  follows: 

"  2.  Plaintiff  claims  of  the  defendant  twenty-five  thousand  dol- 
lars  as  damages,  for  that  defendant  on  or  about  the  —  day  of 

I.  On  this  point,  the  case  of  High- 
land Avenue  ft  Belt  R.  R.  Co.  v. 
Swope  (Ala.,  May,  1897),  an  action  for 
damages  for  injuries  sustained  in  a 
collision  between  a  train  and  street  car, 
was  reversed.  The  coun,  in  refer- 
ring to  the  case  at  bar,  said:  "As 
fully  explained  in  Alabama  Great 
Southern  Railroad  Co.  v.  Burgess,  re- 
ferring to  oLbei  recent  decisions  of  this 
court,  we  are  compelled  to  hold  that 
the  second  oral  instruction  to  which 
exception  was  reserved  was  erroneous. 
Under  these  late  authorities,  the  gen- 
eral expressions  of  the  long  line  of 
preceding  decisions  (which,  no  doubt, 
lafluenced  the  court  to  give  this  In- 
itmction)  were  modified  or  explained, 
as  stated  in  Alabama  Great  Southern 
Railroad  Co.  v.  Burgess,  lupra.  The 
facts  hypothesiied  in  the  instruction 


are  now  held  to  constitute  nothing 
more  than  simple  negligence.  To  con- 
stitute wilfulness,  it  must  appear  that 
the  engineer  was  conscious  at  the  time 
that  he  was  not  using  the  means  he 
ought  to  use  to  prevent  the  injury.  If, 
in  good  faith,  he  did  what  he  thought 
was  best,  it  matters  not  how  far  he 
may  have  failed  in  skill,  or  erred  In 
judgment,  or  what  mere  inadvertence 
or  negligence  may  have  caused  him  to 
do  or  omit  what  was  best  not  to  have 
been  done  or  omitted,  he  cannot  be 
said  to  have  wilfully  or  wantonly 
caused  the  injury.  We  remark  that, 
under  the  influence  of  this  principle. 
none  of  the  counts  of  the  complaint 
charges  wilfulness  or  wantonness. 
They    all   chai^    simple  negligence 
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August,  1894,  was  engaged  in  the  business  of  a  common  carrier  of 
passengers,  propelling  cars  by  steam  in  Etowah  county,  Alabama, 
and  then  and  there  wantonly  or  intentionally,  through  its  agents  and 
servants,  drove  and  propelled  its  engine  and  train  upon  and  against 
plaintiff,  in  said  county,  who  was  then  and  there  a  minor  between 
seven  and  eight  years  of  age,  knocking  him  down  and  fracturing  his 
skull,  and  otherwise  wounding  and  injuring  him,  to  his  great  damage 
as  aforesaid,  hence  this  suit." 

"  S-  Plaintiff  claims  of  defendant  twenty-five  thousand  dollars  as 
damages,  for  that  whereas,  on  or  about  the  —  day  of  August, 
1894,  defendant  was  engaged  in  the  business  of  a  common  carrier  of 
passengers  in  Etowah  county,  Alabama,  propelling  cars  by  steam, 
and  while  so  engaged  as  such  common  carrier  the  servants  and 
agents  of  defendants  in  charge  of  the  train  of  defendant,  after  dis- 
covering that  plaintiff  was  in  danger  of  injury,  failed  to  eicercise  due 
care  and  diligence  to  avoid  his  injury,  when  the  exercise  of  such 
care  and  diligence  might  have  avoided  his  injury,  whereby  plaintiff 
became  and  was  injured  by  the  train  of  defendant  knocking  him 
down  and  fracturing  his  skull,  and  otherwise  injuring  and  wounding 
him,  and  such  injuries  resulted  from  defendant's  failure  to  use  due 
care  and  diligence  to  avoid  injuring  him,  after  defendant's  agents 
and  servants  knew  plaintiff's  peril  as  aforesaid,  when  such  care  and 
diligence  might  have  avoided  plaintiff's  injuries,  and  such  injuries 
occurred  in  Etowah  county,  Alabama." 

Verdict  and  judgment  for  plaintiff  for  $3,000. 

Upon  examination  of  several  recent  rulings,  the  principle  will  be 
found  to  have  been  declared  that,  to  constitute  wantonness  or  wil- 
fulness on  the  part  of  the  servants,  in  their  omissions  to  use  proper 
preventive  effort  after  discovery  of  the  peril,  they  must  have  been 
conscious  at  the  time  that  they  were  omitting  to  use  the  means  at 
hand  which  the  circumstances  reasonably  required  to  avert  the 
injury.  The  omissions  may  have  resulted  from  the  want  of  skill,  or 
other  unintentional  causes,  which,  in  law,  would  have  constituted 
negligence,  or  a  want  of  due  care,  yet  exculpating  the  servants  from 
that  conscious  or  intentional  wrong  which  is  equal  to  wantonness  or 
wilfulness.  Railway  Co.  v.  Lee,  92  Ala.  363,  9  Southern  Rep.  330; 
Railroad  Co.  v.  Markee,  103  Ala,  160,  15  Southern  Rep.  511.  This 
count  only  charges  the  failure  to  exercise  due  and  reasonable  care, 
after  discovery  of  the  peril,  which,  in  view  of  the  principle  above 
stated,  is  no  more  than  a  charge  of  negligence.  The  count  is  good, 
as  one  charging  negligence  merely.  It  must  be  observed,  however, 
that  under  the  count  as  framed  proof  must  be  confined  to  the  injury 
whether  there  was  a  failure  to  exercise  due  and  reasonable  care,  after 
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discovery  of  the  plaintiff's  peril;  that  being  the  character  of  neg- 
ligence charged.  It  results  from  what  we  have  said  that  charges 
two  and  four,  requested  by  the  plaintiff,  were  improperly  given  (i). 
The  testimony,  necessary  to  be  specially  stated,  is  subsuntially  as 
follows:  The  injury  was  committed  by  a  north-bound  passenger 
train,  running  about  forty  miles  per  hour,  from  three  to  four  o'clock 
in  the  afternoon,  on  or  near  the  north  end  of  a  trestle  about  fifty- 
five  feet  in  length  and  seventeen  feet  deep.  About  two  hundred 
and  seventy  yards  south  of  the  trestle  there  began  a  railroad  cut 
about  three  hundred  yards  long,  and  a  stock  gap  was  located  about 
one  hundred  and  fifty  yards  south  of  the  north  end  of  the  trestle. 
About  four  hundred  and  ten  yards  south  of  the  stock  gap  the  track 
was  heavily  down-grade  going  north,  and  from  the  stock  gap  to  the 
place  of  injury  (about  one  hundred  and  fifty  yards)  it  was  about  level 
or  a  little  up-grade.  The  road  was  straight  and  unobscured  about 
seven  hundred  yards  south  of  the  place  of  the  injury.  There  was  no 
eyewitness  to  the  accident  except  the  plaintiff  and  the  train  men. 
The  plaintiff  testified  that  at  the  time  the  train  struck  him  he  had 
just  got  off  the  trestle  at  the  north  end;  that  his  little  sister  was 
along  with  him,  and  was  killed;  that  when  he  first  saw  the  train  he 
was  on  the  trestle;  that  at  the  time  the  train  struck  him  he  was  at 
the  end  of  the  tie,  pulling  his  sister  off  the  track  on  the  right  hand 
side  of  the  track  going  north;  that  when  he  first  saw  the  train  hs 
told  his  sister,  "  Yonder  comes  a  train,"  and  all  he  did  was  to  try 
to  get  off;  that,  when  the  train  struck  his  sister,  she  had  one  foot 
on  each  side  of  the  rail, and  he  had  hold  of  her,  trying  to  pull  her  off; 
that  he  was  on  the  track  all  the  time;  that  he  was  leading  his  sister, 
and,  after  seeing  the  train,  threw  down  a  bundle  which  he  had,  and 
took  her  in  his  arms,  and  after  he  got  to  the  end  of  the  trestle,  sat 
her  down,  and  caught  hold  of  her  to  pull  her  off  the  rail;  that  he 
carried  her  about  ten  or  twelve  steps;  that  he  did  not  hear  the  train 
blow;  heard  it  coming  right  at  the  mouth  of  the  cut;  did  not  try  to 

I.  The  charges   referred  to  were  as  him  by  the  exercise  of  reasonable  dili- 

follonrs:    "  <3).  The  court  charged  the  gence.  and  they   further  believe  thai 

jury  that  in  this  case  all  that  is  meant  the  engineer  failed   to   exercise   such 

by    'wanton,    intentional,    or    wilful  reasonable  diligence  to  avoid  injury  to 

negligence  '  is  the   failure  on  the  part  the   plaintiff,   such    failure  would    be 

of  the  defendant  to  use  due  care  under  wanton    negligence,   and  the  plaintiff 

the  circumstances  to  avoid  the  injury  would  be  entitled  to  recover  such  dam- 

afier    discovering     plaintiff's    peril,"  ages  as  the  jury  Ihinle  he  is  entitled  to 

"  U).  The  court  charges  the  jury  that,  recover   la   this   case,    not    exceeding 

if  they  are   reasonably  satisfied,  from  $25,000,    if    the  jury  believe   plaintiff 

the  evidence,   that  the   engineer   saw  was  injured  by  the  failure  to  use  rea- 

Ihe  child  on  (he  track  and  saw  that  he  sonable  diligence  to  avoid  plaintiff's 

was  in  peril,  in  time  to  avoid  injuring  injury." 
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get  the  bundle,  nor  stoop,  nor  sit  down  on  the  track,  but  kept  walk- 
ing. Tiny  Paine,  a  sister  of  plaintiff,  testified  that  she  was  at  her 
father's  house  the  day  of  the  accident,  sitting  in  the  hall,  and  saw 
the  train  pass,  and  heard  it  blow  several  times  like  there  was  some- 
thing on  the  track;  that  it  blew  just  as  it  went  out  of  her  sight, 
which  was  at  the  south  end  of  the  cut;  that  they  did  not  blow  but 
just  the  one  "  spell  of  blowing,"  and  it  was  about  three  o'clock  in 
the  afternoon.  On  cross-examination  she  stated  that  she  was  about 
a  quarter  of  a  mile  from  the  train;  that  it  blew  just  as  the  rear 
coach  went  into  the  cut  out  of  her  sight.  Two  other  witnesses  tes- 
tified to  hearing  the  whistle.  The  foregoing  comprehends  the  plain- 
tiff's case.  The  engineer  testified,  for  defendant,  that  when  he 
came  into  the  cut,  on  the  top  of  the  hill,  he  saw  something  on  the 
track,  but  could  not  tell  what  it  was,  and  did  not  perceive  that  the 
objects  were  children  until  he  got  within  forty  or  fifty  yards  of  them, 
when  the  little  .boy  rose  up  on  his  feet,  and  he  saw  they  were  chil- 
dren on  the  track ;  that  before  that  he  could  not  tell  that  they  were 
children;  that,  as  soon  as  be  saw  they  were  children,  he  applied  the 
brake,  and  blew  his  whistle  several  times  in  quick  succession,  and 
left  nothing  undone  that  he  could  have  done  to  prevent  the  accident 
after  he  discovered  they  were  children;  that  it  was  impossible  to 
stop  the  train,  after  he  saw  them,  before  reaching  them;  that  the 
train  ran  by  the  place  where  the  children  were  struck  about  one 
hundred  and  fifty  yards;  that  after  the  injury  the  boy  was  lying  on 
the  right  side  of  the  track  going  north,  and  the  girl  on  the  same 
side,  though  one  of  her  limbs  was  between  the  rails.  He  had  her 
remains  and  the  boy  put  into  the  train  and  carried  back  to  Mr. 
Burgess'  house.  On  cross-examination  he  testified  that  he  was  look- 
ing down  the  track  in  the  direction  of  the  trestle,  straight  ahead  of 
him,  when  he  first  came  into  the  cut;  that  about  the  middle  of  the 
cut  he  saw  an  object  on  the  trestle;  that  at  that  time  be  was  looking 
out  of  the  cab  window,  right  down  the  track,  and  continued  to  look 
at  the  objects  on  the  trestle  until  he  got  within  forty  or  fifty  yards 
of  them,  when  he  discovered  they  were  children;  that  he  first  per- 
ceived that  it  was  a  human  being  when  within  forty  or  fifty  yards  of 
it,  when  the  little  boy  rose  up.  The  plaintiff  elicited  from  the  wit- 
ness that  he  had  made  the  following  statement  to  Vainy  Burgess, 
and  that  it  was  about  the  way  the  accident  occurred,  viz. :  "  That, 
when  I  came  into  that  cut  there  at  the  top  of  the  hill,  I  saw  an  object 
down  on  the  track,  and  I  couldn't  tell  what  it  was  until  I  saw  it  begin 
to  move  a  little  bit,  and  then  I  took  it  to  be  bridge  carpenters  working 
down  in  between  the  ties  digging  out  the  dirt,  and  that  it  was  their 
backs  I  could  see  moving;  and  I  had  not  seen  any  caution  signal  or 
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flagman,  and  I  went  on  thinking  they  were  bridge  men  until  after 
this  little  boy  raised  up  on  his  feet,  and  then  I  thought  it  was  some 
boys  daring  me,  and  would  then  drop  down  in  the  trestle,  and  let 
the  train  pass  on."  Witness  stated  that  he  frequently  found  car- 
penters repairing  bridges  and  trestles  just  that  way.  He  stated  that 
it  was  impossible  to  stop  the  train  within  one  hundred  yards.  He 
made  no  effort  to  check  the  train  until  within  forty  or  fifty  yards  of 
the  children.  The  conductor  testified  that  the  whistle  was  blown 
about  one  hundred  yards  from  where  the  children  were  struck,  A 
brakeman's  testimony  tended  to  show  that  the  whistle  blew  about 
three  hundred  yards  from  the  trestle,  and  that  they  ran  about  fifty 
yards  past  the  children  before  they  stopped.  A  number  of  witnesses 
corroborated  the  engineer  as  to  the  fact  of  blowing  the  whistle  and 
sudden  application  of  brakes  and  stoppage  of  the  train.  This  was 
the  substance  of  the  defendant's  evidence.  We  think  it  is  manifest, 
under  the  evidence,  without  entering  upon  a  discussion  of  the  rea- 
sons for  the  conclusion,  that  it  was  for  the  jury  to  infer  at  what 
point  the  engineer  discovered  the  presence  of  the  children  on  the 
track,  and  the  peril  they  were  in,  and  whether  or  not  the  exercise 
of  due  care  on  his  part  after  such  discovery  would  have  avoided  the 
plaintiff's  injury,  and  hence,  of  course,  whether  or  not  he  exercised 
such  due  care.  The  court  not  being  able  to  say  that  there  was  no 
evidence  at  all  from  which  it  might  be  legally  inferred  that  the 
engineer  was  derehct  in  the  respects  mentioned,  it  necessarily  falls 
within  the  province  of  the  jury  to  draw  the  proper  inference,  —  that 
which  the  evidence,  rationally  and  impartially  considered  and  acted 
upon,  reasonably  induces  the  mind  to  draw.  The  general  charge 
could  not,  therefore,  have  been  properly  given  for  either  party. 

Judgment  reversed. 

Opinion  by  Head,  J. 


WESTERN  UNION  TELEGRAPH  COMPANY  V. 
ADAIR. 

Supreme  Court,  Alabama,  April,  iSg?. 


TELEGRAM  — MENTAL  SUFFERING  — DAMAGES.  —  Menu!  suffering  is 
a  proper  element  of  damages  to  be  considered  in  actions  for  negligent 
delivery  of  telegrams. 

Appeal  from  judgment  in  favor  of  plaintiff  in  the  City  Court  of 
Anniston. 
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Walker,  Porter  &  Waleer,  for  appellant. 

D.  D.  McLeod,  for  appellee. 

The  plaintiff  (appellee)  sued  to  recover  damajfes  sostalned  in  con- 
sequence of  the  negligence  of  the  defendant  in  not  properly  dating 
at  the  place  of  reception,  a  telegram  delivered  to  defendant  at  Mar- 
shall, Tex.,  for  transmission  to  the  plaintiff,  "  by  his  brother,  as  his 
agent,  and  for  his  benefit."  The  plaintiff  avers  that  he  was  misled 
by  the  beading  and  date,  "  Received  at  Anniston  11-14,189  ;" 
that  on  account  of  the  obscurity  of  the  statement  and  date,  "  Tex. 
16,"  he  overlooked  it,  and  believed  from  the  dispatch  that  his 
mother  died  on  the  morning  of  the  14th;  that  he  knew  that,  if  she 
had  died  on  the  14th,  he  could  not  attend  her  burial;  that  if  he  had 
known  that  she  died  on  the  i6th,  the  day  the  telegram  was  received, 
he  could  and  would  have  attended  her  burial.  The  plaintiff  claims 
damages  for  breach  of  contract  and  mental  suffering.  The  right  to 
recover  for  mental  suffering  was  raised  both  by  demurrer  to  the 
complaint  and  by  instructions  requested  for  the  jury.  There  was 
no  controversy  but  that  the  telegram  was  promptly  transmitted  and 
delivered.  The  damages  claimed  are  based  upon  the  negligence  in 
not  properly  dating  the  telegram,  as  stated.  The  defendant  pleaded 
the  general  issue,  and  also  contributory  negligence.  The  contribu- 
tory negligence,  as  averred  in  the  plea,  consisted  in  plaintiff's  failure 
or  neglect  to  notice  that  the  telegram  was  dated  "  Marshall,  Tex. 
16,"  and  could  not,  therefore,  have  been  received  at  Anniston  on 
the  fourteenth,  as  it  purported.  The  plea  avers  that  the  exercise  of 
reasonable  care  on  the  part  of  the  plaintiff  would  have  lea  to  the  dis- 
covery of  the  error  inadvertently  committed  by  the  defendant  in 
dating  the  reception  of  the  telegram  "  11-14."  The  complaint  avers 
that  the  sender  contracted  as  the  agent  of  the  plaintiff  with  the  de- 
fendant. We  have  examined  the  abstract  carefully,  and  have  been 
unable  to  discover  any  evidence  tending  to  sustain  this  averment  of 
the  complaint;  nor  is  there  any  evidence,  tending  to  show  a  ratilica- 
tton  of  the  contract,  except  we  regard  the  institution  of  this  suit  as 
such  ratiiication.  In  view  of  the  pleadings  as  framed,  and  all  the 
evidence,  the  defendant  was  entitled  to  the  general  affirmative 
charge,  and  the  court's  refusal  to  so  instruct  the  jury  at  the  request 
of  the  defendant  was  error. 

It  is  earnestly  urged  by  counsel  for  appellant  that  we  modify  the 
rule  which  prevails  in  this  state,  —  that  mental  suffering  may  be  a 
proper  element  of  damages  in  actions  of  this  character.  We  have 
considered  the  cases  in  which  a  different  rule  has  been  declared,  and 
the  argument  in  support  of  an  adverse  conclusion.  We  believe  that 
we   are   right,  upon   sound    principles   of   law   and   justice.      The 
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argument  that  damages  for  mental  suffering  are  speculative,  meta- 
physical, unascertainable,  etc.,  and  therefore  not  recoverable,  is 
equally  applicable  in  one  case  as  another.  No  court,  as  yet,  has 
undertaken  to  distinguish  the  characteristics  of  mental  pain  arising 
from  a  breach  of  marriage  contract,  slander,  trespass  upon  the  per- 
son, or  quart  ciausum  /regit,  from  mental  suffering  caused  by  a 
breach  of  duty  imposed  by  law,  or  undertaken  by  contract,  for  the 
bsneiit  of  others.  It  may  be  more  or  less  intense,  according  to  the 
facts  and  circumstances;  but,  so  far  as  the  human  mind  can  appre- 
hend the  nature  of  mental  suffering,  it  is  no  more  metaphysical, 
speculative,  or  indcrinite  in  the  one  class  of  cases  than  in  the  other. 
Experience,  observation  and  reflection  have  demonstrated,  to  the 
satisfaction  of  the  judgment,  that  mental  suffering  naturally  proxi- 
mately arises  from  a  breach  of  marriage  contract,  from  physical 
injury;  but  mental  suffering  from  these  causes  is  not  more  clearly 
esublished  than  mental  suffering  from  the  death  of  a  husband  or 
mother,  or  absence  from  them  at  the  closing  hours  of  life.  The 
real  question  is  whether  the  defendant  owed  a  legal  duty  to  the 
plaintiff,  the  wilful  refusal  or  neglect  to  perform  which  will  support 
a  cause  of  action.  If  the  plaintiff  can  mainUin  an  action  at  all  for 
the  breach  of  duty,  he  is  entitled  to  recover  the  natural  and  proxi- 
mate damages  caused  by  the  default,  according  to  the  manner  in 
which  the  complaint  is  framed.  If  a  party,  for  a  valuable  considera- 
tion paid,  agrees  to  perform  a  duty  for  another,  and  he  knows  that 
his  failure  will  result  in  pecuniary  loss,  or  inflict  great  mental  dis- 
tress, and  he  willfully  or  negligently  fails  to  perform  his  contract, 
why  should  he  not  be  required  to  respond  for  the  consequences  of 
his  misconduct  ?  We  can  conceive  of  no  sound  rule  of  law  which 
will  exonerate  him.  In -some  of  the  opinions  it  is  said  that  the  rule 
of  allowing  mental  suffering  as  an  element  of  damages  will  open  the 
door  to  "intolerable  litigation,"  and  in  others  that  it  invites  and 
licenses  "  excessive  verdicts."  These  arguments  are  more  properly 
for  the  legislature  than  for  the  courts.  We  are  of  opinion,  however, 
that  the  contrary  rule  will  license  "  intolerable  "  negligence,  and 
deprive  the  injured  party  of  just  compensation  for  the  wrong  done 
him.  Unless  changed  by  statute,  or  some  reason  adduced  which 
has  not  yet  occurred  to  us,  we  adhere  to  our  former  decisions,  as 
the  better  solution  of  the  question. 

Reversed  and  remanded. 

Opinion  by  Coleman,  ]. 
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ALABAMA    MINERAL    RAILROAD    COMPANY    V. 
MARCUS. 

Supreme  Court,  Alabama,  May,  iSpj. 


MINOR  INJURED  ON  HAND  CAR  — DEGREE  OF  CARE  — INSTRUC- 
TION,—  In  an  action  to  recover  damages  for  injuries  sustained  by  a 
minor  while  on  a  band  car  it  was  error  to  instruct  thai  defendant  was  held 
to  a  higher  degree  of  care  towards  a  minor  than  an  adult,  the  risks  of 
employment  being  assumed  by  a  minor  as  fully  as  by  an  adult. 

MEASUREOFDAMAGES  — INSTRUCTION.— It  was  error  to  instruct  the 
jury  on  the  measure  of  damages  as  to  probable  earnings  where  there  was 
oo  evidence  as  to  plaintiS's  earning  capacity. 

Appeal  from  judgment  for  $5,000  in  favor  of  plaintiff  rendered  in 
the  Circuit  Court,  Shelby  County.  The  complaint,  among  other 
things,  alleged  that  defendant's  foreman  was  "  superintending  and 
controlling  the  running  and  operating  of  said  car,  and  run  and  oper- 
ated the  same  so  negligently,  to  wit,  at  so  great,  dangerous,  and  negli- 
gent a  rate  of  speed,  that  in  consequence  of  which  plaintiff,  who  was 
a  minor  nineteen  years  of  age,  and  had  had  only  five  days'  experi- 
ence as  a  section  hand,  all  of  which  was  known  to  said  foreman,  fell 
from  said  hand  car  in  front  of  the  same,  and  said  car  ran  over  him, 
whereby  his  spine  was  injured,  and  he  was  permanently  paralyzed 
and  crippled,"  etc. 

Thomas  G.  Jones,  for  appellant. 

Browne  At  Leefer,  for  appellee. 

McClellan,  J,  — Too  much  prominence  was  given  by  the  court 
below  in  its  charges  to  the  jury  to  the  fact  that  the  plaintiff  was  a 
minor  at  the  time  he  received  the  injuries  of  which  he  complains,  in 
view  of  the  further  fact  that  he  was  approaching  his  majority,  being 
about  nineteen  years  old,  and  was  fully  matured  physically  and 
mentally  for  one  of  his  age,  or,  more  accurately  speaking,  perhaps, 
the  court  unduly  obscured  these  latter  facts.  A  minor  upon  enter- 
ing contractually  upon  a  given  service  assumes  the  risks  thereof  as 
fully  as  does  an  adult;  and  the  mere  fact  of  minority  does  not,  of 
and  in  itself,  necessarily  impose  upon  the  master  any  other  or  greater 
degree  of  care  in  respect  of  the  minor  than  would  be  upon  him  had 
the  servant  attained  full  age.  It  is  the  immaturity  of  mental 
and  physical  faculties  and  capacity,  which  is  incident  to  some 
minors,  but  not  all,  but  not  the  mere  fact  of  miaority,  which  the 
master  must  have  special  regard  for;  and  where,  in  a  given  instance 
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of  minority,  this  immaturity  is  wanting,  the  minor  stands  upon  the 
plane  of  adults.  On  this  view,  charges  eight  and  eleven  given  for 
plaintiff,  and  perhaps  others  so  given,  and  also  certain  declarations 
in  the  charge  given  ex  mero  motu  to  the  jury,  were  faulty. 

The  degree  of  conviction  on  the  part  of  the  jury  necessary  to 
justify  a  verdict  is  erroneously  stated  in  several  of  the  instructions 
given  at  plaintiff's  request.  A  mere  preponderance  of  evidence 
upon  the  one  side  or  the  other  does  not  necessarily  afford  a  basis  for 
a  verdict.  The  fact  that  the  jury  have  "  more  belief"  that  one 
party  has  sustained  his  case  or  defense  than  they  have  belief  as 
to  the  other  party  may  not  authorize  a  verdict.  The  jury  in  civil 
cases  must  be  reasonably  satisfied  that  the  facts  essential  to  the 
cause  of  action  have  been  established  before  they  can  justly  render 
a  verdict  for  the  plaintiff,  and  there  might  well  be  a  preponderance 
of  evidence  in  favor  of  the  plaintiff  which  would  yet  not  be  sufficient 
to  reasonably  satisfy  the  jury  of  the  truth  of  the  facts  involved  in  his 
claim,  and  they  might  well  have  "  more  belief  "  of  the  truth  of  the 
evidence  in  support  of  plaintiff's  case  than  of  the  truth  of  that 
adduced  to  the  contrary,  and  still  not  attain  that  degree  of  satisfac- 
tion of  its  truth  that  would  require  a  verdict  for  the  plaintiff 
Charges  A,  two,  live,  and  fifteen  should  not  have  been  given. 

Charge  seven  was  bad.  There  were  no  data  in  evidence  upon 
which  the  jury  could  have  admeasured  plaintiff's  damages  in  the 
manner  they  were  required  to  assess  the  damages  by  this  charge.  It 
neither  appears  that  plaintiflf's  earning  capacity  was  lessened  to  the 
extent  of  one-half,  or  any  other  aliquot  part,  nor  what  his  full  earn- 
ing capacity  had  been. 

We  are  unable  to  see  the  pertinency  of  the  fact  that  the  plaintiff 
"  had  not  run  that  fast  on  a  hand  car  before,"  or  the  fact  that  the 
other  men  on  the  hand  car  at  the  time  plaintiff  fell  therefrom  had 
worked  with  Holmes  "longer  on  that  section  than  the  plaintiff," 
had  to  any  issue  in  the  case.  The  testimony  in  both  these  connec- 
tions should  have  been  excluded.  It  is  unnecessary  to  consider  the 
action  of  the  Circuit  Court  in  overruling  defendant's  motion  for  a 
new  trial. 

Reversed  and  remanded. 
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ST.  LOUIS,  IRON    MOUNTAIN   AND   SOUTHERN 
RAILWAY  COMPANY  V.  NEELY. 

Supreme  Court,  Arkansas,  April,  iSg?. 


PERSON  WALKING  ALONG  STREET  STRUCK  BY  CAR  DOOR  OF  MOV- 
ING TRAIN.  —  Where  a  person  was  walking  along  a  street,  upon  which 
iras  a  railroad  track,  and  was  injured  by  the  fall  of  a  car  door  from  a  train 
of  defendant's  which  was  passing  along  the  track,  the  fact  that  be  was  so 
itijured  was ;»r()no/iJii^  evidence  of  defendant's  negligence. 

Appeal  from  judgment  for  plaintiff  in  the  Circuit  Couit,  Cleveland 
County. 

Dodge  &  Johnson,  for  appellant. 

John  E.  Bradley,  for  appellee. 

On  December  21,  1893,  the  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company  was  operating  and  moving  one  of  its  freight  trains 
on  and  along  Elm  street,  in  the  town  of  Warren,  in  this  State.  At 
this  time  James  F.  Neely  was  returning  from  his  residence  to  his 
office,  on  the  same  street.  While  the  freight  train  was  passing  him, 
a  car  door  fell  upon  him  from  its  place  in  the  car  of  the  train,  and' 
inflicted  a  serious  injury.  For  the  damages  suffered  from  this  injury 
he  brought  an  action  against  the  railway  company,  and  recovered  a 
judgment  for  $500,  and  defendant  appealed. 

Two  legal  questions  are  presented  for  our  consideration.  They 
are:  First,  was  appellee,  Neely,  a  trespasser  upon  appellant's  right 
of  way  at  the  time  he  was  injured  ?  and,  second,  was  the  burden 
upon  him  to  show  that  his  injury  was  the  result  of  the  negligence 
of  the  railway  company? 

The  railway  company  contends  thai  he  was  upon  its  right  of  way, 
and  had  no  right  to  be  there  when  he  was  hurt.  It  bases  this  con- 
tention upon  an  ordinance  of  the  incorporated  town  of  Warren 
which  granted  the  right  of  way  to  its  predecessor,  the  Little  Rock, 
Mississippi  River  &  Texas  Railway  Company,  through  the  street 
where  the  injury  occurred.  But  there  is  no  evidence  that  the  street 
was  vacated  or  abandoned  by  the  town,  or  that  the  public  ceased  to 
use  it  as  a  highway.  On  the  contrary,  the  evidence  shows  that  it 
was  continuously  and  frequently  used  as  a  street  by  pedestrians,  and 
sometimes  by  wagons.  Under  these  circumstances,  the  public  still 
had  the  right  to  use  the  street,  as  well  as  the  railroad  company. 
These  rights,  in  most  respects,  were  equal  and  mutual,  except  that 
"as  the  company  cannot  so  readily  stop  its  trains  or  cars,  and  is 
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confined  to  its  track,  it  has  the  right  of  way  of  passage  thereon,  and 
persons  who  are  upon  the  track  must  leave  it  and  give  way  until  the 
train  or  car  has  passed."  The  rights  of  each  must  be  exercised 
with  a  due  regard  to  the  rights  of  the  other,  in  a  reasonable  and 
careful  manner.  Railroad  Co.  v.  Phillips,  iia  Ind.  59,  13  N.  E. 
Rep.  132;  Bryson  v.  Railroad  Co.,  89  Iowa,  677,  57  N.  W.  Rep.  430; 
3  Elliott,  R.  R,,  §§  1093,  1094,  and  cases  cited. 

Appellant  further  contends  that,  before  appellee  is  entitled  to 
recover,  he  must  show  by  positive  proof  that  the  door  of  the  car  fell 
by  reason  of  its  negligence.  But  a  statute  of  this  state  provides, 
"  All  railroads  which  are  now  or  may  be  hereafter  built  and  operated 
in  whole  or  in  part  in  this  state  shall  be  responsible  for  all  damages 
to  persons  and  property  done  or  caused  by  the  running  of  trains  in 
this  State."  Citing  Railroad  Co.  v.  Payne,  33  Ark.  816;  Tilley  i/. 
Railroad  Co.,  49  Ark.  $35,  6  S,  W.  Rep.  8;  Railway  Co.  v.  Taylor, 
57  Ark.  136,  10  S,  W.  Rep.  1083;  Railway  Co.  v.  Monday,  49  Ark. 
357,  264,  4  S.  W.  Rep.  78a. 

In  this  case  the  plaintiff  adduced  evidence  tending  to  show  that  at 
the  time  of  the  injury  he  was  using  the  right  of  way,  between  the 
main  and  side  tracks,  by  the  license  and  invitation  of  the  company. 
If  that  was  true,  he  was  not  a  trespasser,  but  was  there  as  of  right, 
and  the  company  owed  him  the  duty  to  observe  ordinary  care  to 
preserve  his  property  from  injury.  The  fact  of  injury  is  therefore 
evidence  of  the  want  of  such  care;  that  is,  of  negligence."  The 
reasoning  upon  which  these  cases  rest  is  applicable  to  the  case 
before  us.  For  the  statute  makes  railroad  companies  responsible 
for  damages  to  persons  as  well  as  to  property,  when  they  are  done 
or  caused  by  the  running  of  their  trains.  Under  the  same  circum- 
stances, therefore,  when  the  party  injured  is  in  no  fault,  the  com- 
pany should  be  liable  for  injuries  to  the  person.  Here  the  appellee 
was  upon  a  public  street  at  the  time  he  was  hurt.  He  was  no  tres- 
passer. The  railway  company  owed  him  the  duty  to  employ  reason- 
able means  and  exercise  reasonable  care  to  avoid  injuring  him.  At 
the  same  time,  it  was  his  duty  to  use  reasonable  care  in  protecting 
himself.  The  fact  that  he  was  injured  by  the  running  of  appellant's 
train  is  prima  facie  evidence  of  its  negligence. 

Judgment  affirmed. 

Opinion  by  Battle,  J. 

Bunk,  Ch.  J.,  dissented. 
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NIOSI  V.  EMPIRE  STEAM  LAUNDRY  ET  AL. 

Supreme  Court,  California,  J^une,  iSgj. 


PERSON  ON  STREET  STRUCK  BY  WAGON  — INEVITABLE  ACCEDENT. 
—  Where  a  person  while  walching  a  alreet  fight  stepped  off  the  curb  and 
was  struck  by  a  wagon  of  defendant's,  it  was  not  error  to  instruct  that 
defendant  would  not  be  liable  if  the  injury  was  the  result  of  inevitable 

accident. 

Appeal  from  judgment  for  defendants  and  order  denying  a  new 
trial. 

Murphy  &  Gottschalk,  for  appellant. 

Chapman  &  Hendrick,  for  respondents. 

Appeals  from  the  judgment  and  from  the  order  denying  the  plain- 
tiff a  new  trial.  Defendant  Frank  Staut  was  the  driver  of  a  wagon 
of  the  defendant  Empire  Steam  Laundry.  Plaintiff  charged  that  he 
was  injured  by  the  negligence  of  the  defendant  laundry  and  its 
employee,  Staut,  under  the  following  circumstances:  About  the  hour 
of  noon  he  was  walking  on  the  north  sidewalk  of  Second  street,  in  the 
city  of  Los  Angeles,  going  east,  to  his  home.  Mott  alley,  a  public 
highway  of  the  city  of  Los  Angeles,  extends  from  First  street  to  and 
across  Second  street,  and  bisects  the  block  upon  which  plaintiff  was 
walking.  The  roadbed  of  Mott  alley  is  about  six  inches  lower  than 
the  curb  of  the  sidewalk  upon  Second  street.  Plaintiff  had  stepped 
from  this  curb  into  Mott  alley  when  a  wagon  of  the  defendant  laun- 
dry driven  by  Staut  struck  him,  fractured  his  kneepan,  and  sub- 
jected him  to  grievous  bodily  injuries.  The  defendants  denied 
negligence  upon  their  part,  and  pleaded  afErmatively  the  contribu- 
tory negligence  of  the  plaintiff.  The  verdict  of  the  jury  upon  the 
evidence  was  in  favor  of  the  defendants.  Withoutenteringupon  an 
extended  presentation  of  that  evidence,  it  may  be  said  that  while, 
as  is  usual  in  such  cases,  there  was  a  conflict  of  testimony,  yet  the 
verdict  of  the  jury  was  fully  warranted.  It  appeared  that  Niosi's 
attention  when  he  had  reached  the  curb  was  attracted  by  two  news- 
boys who  were  fighting  in  the  alleyway.  He  stopped,  and  watched 
them.  Then,  either  with  his  attention  still  directed  to  the  boys,  or, 
in  any  event,  without  exercising  proper  circumspection  and  care,  he 
stepped  into  the  alleyway,  when  his  leg  came  in  contact  with  the 
wheel  of  the  laundry  wagon  being  slowly  driven  therein  from  Second 
street.  The  driver  of  the  wagon  appeared  to  have  been  watchful, 
and  to  have  shouted  to  the  plaintiff  when  he  saw  that  the  accident 
was  imminent;  but  the  plaintiff  either  could  not  or  did  not  heed  the 
warning. 
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Complaint  is  also  made  of  certain  instructions  given  by  the  court 
announcing  the  well-settled  rule  of  law  that  for  inevitable  accident 
occurring  when  one  is  engaged  in  a  lawful  business,  and  in  the  exer- 
cise of  due  care,  damages  may  not  be  recovered.  It  is  contended 
that  there  is  nothing  to  disclose  that  the  accident  was  inevitable, 
and  occasioned  without  fault.  To  the  contrary,  we  think  that  under 
the  facts  of  the  case  the  jury  might  reasonably  have  believed  that 
the  injury  was  the  result  of  a  casualty  occasioned  without  fault,  and 
it  was  to  this  theory  of  the  case  that  the  instruction  was  addressed. 
Upon  the  whole,  we  can  see  no  just  cause  for  complaint  of  the 
action  of  the  court,  either  in  giving  or  refusing  instructions. 

Judgment  and  order  affirmed. 

Opinion  by  Henshaw,  J.     McFarland  and  Temple,  JJ.,  concur, 

ROBINSON  V.  DENVER  AND  RIO  GRANDE  RAIL- 
ROAD COMPANY. 

Supreme  Court,  Colorado,  May,  iSff^. 


MULE  KILLED  ON  TRACK  — EVIDENCE  — FAILURE  TO  MAKE  OUT 
CASE.  — Where  the  only  evidence  of  negligence,  in  an  aclion  for  ;he  kill- 
ing of  plaintiff's  mule,  on  defendant's  track,  was  that  of  the  engineer  (hat 
the  train  might  have  been  stopped  within  soo  or  600  feet,  and  that  on  the 
nighi  in  question  he  could  see  an  object  400  feet  ahead  of  him,  the  plaintiff 
failed  to  establish  negligence  and  judgment  for  him  was  properly  reversed. 

Error  to  Court  of  Appeals  which  reversed  judgment  in  favor  of 
plaintiff  {40  Pac.  Rep.  840). 

Patrick  &  Essex,  for  plaintiff  in  error. 

WoLCOTT  &  Vaile,  for  defendant  in  error. 

The  plaintiff  in  error,  Robinson,  sued  the  Denver  &  Rio  Grande 
Railroad  Company  to  recover  damages  for  the  loss  of  a  mule  which 
was  run  over  and  killed  by  a  train  of  the  defendant  company.  The 
action  was  begun  before  a  justice  of  the  peace,  and  was  afterwards 
appealed  to  the  county  court  of  El  Paso  county,  where  there  was  a 
judgment  for  the  plaintiff.  It  was  then  appealed  by  the  railroad 
company  to  the  Court  of  Appeals,  where  the  judgment  below  was 
reversed.  40  Pac.  Rep.  840.  The  cause  is  now  brought  here  upon  a 
writ  of  error  sued  out  by  the  plaintiff  to  review  the  judgment  of 
the  Court  of  Appeals. 

As  there  are  no  written  pleadings,  we  must  look  to  the  evidence 
for  the  grounds  of  the  action.  It  appears  therefrom  that  the  defend- 
ant's liability  i»  piwdicated   upon   the   alleged   negligence  of   the- 
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engineer  in  not  stopping  his  train  before  running  over  the  mule,  and 
upon  the  negligence  of  the  company  in  fencing  its  track  where  the 
injury  occurred  in  such  a  way  as  to  constitute  the  inclosure  a  trap 
for  enticing  animals  therein,  from  which  escape  is  impossible.  Our 
examination  of  tbe  record  before  us  shows  that  the  Court  of  Appeals 
reversed  the  judgment  for  error  of  the  County  Court  in  instructing 
the  jury.  The  learned  writer  of  the  opinion  properly  said  that  the 
action  should  have  been  dismissed  at  the  close  of  the  plaintiff's 
evidence;  but  added  that  error  couid  not  be  predicated  upon  the 
refusal  of  the  court  to  grant  the  nonsuit  asked  by  the  defendant 
because  the  latter  proceeded  to  introduce  testimony  in  his  own 
behalf  from  which  the  jury  might  infer  negligence  upon  the  part  of 
the  engineer  which  contributed  to  the  injury  charged.  That  part 
of  the  testimony  from  which  it  is  said  that  such  inference  might  be 
drawn  is  found  in  a  statement  by  the  engineer  in  his  own  testimony 
that  the  train  might  have  been  stopped  within  five  hundred  or  six 
hundred  feet.  As  he  also  testified  that  on  the  night  in  question  he 
could  see  an  object  four  hundred  feet  ahead  of  him,  it  is  said  that, 
had  he  seen  this  mule  when  he  ought  to  have  seen  it,  he  might  have 
stopped  the  train  before  striking  it.  It  is  conceded  that  from  the 
testimony  before  the  jury  the  exact  limit  within  which  the  train 
might  have  been  stopped  was  not  fixed  or  given,  but  that  it  was  left 
indefinite.  When,  therefore,  it  is  considered  that  the  burden  of 
proving  negligence  is  upon  the  party  alleging  it,  and  that  it  is  not 
to  be  presumed  from  the  mere  fact  of  killing,  it  seems  to  us  that 
the  plaintiff's  cause  was  not  at  all  aided  by  this  statement  of  the 
engineer,  and  that  it  was  the  duty  of  the  plaintiff  to  make  clear, 
either  by  cross-examination  of  this  witness,  or  by  other  evidence, 
what  such  limit  was,  and  until  this  was  shown,  and  the  further  fact 
that  the  engineer  did  not  stop  his  train  within  such  limit,  the  case 
of  the  plaintiff,  in  so  far  as  it  rested  upon  the  alleged  negligence  of 
the  engineer,  was  not  made  out;  and  that  there  should  have  been  a 
reversal  of  the  judgment  upon  the  ground  of  the  insufficiency  of  the 
evidence. 

Judgment  of  Court  of  Appeals  affirmed. 

Opinion  Per  Curiam. 
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ASHBORNE  V.  TOWN  OF  WATERBURY. 

Supreme  Court  of  Errors,  Connecticut,  May,  18^7. 


STREETS  —  FALLING  ON  WALK  —  CHARGE.  —  In  an  action  against  a  town 
for  personal  injuries  sustained  by  stepping  into  a  gully  in  the  sidewalk,  it  was 
reversible  error  to  charge  that  the  defendant  was  subject  to  the  same  rule  as 
the  plaintiff,  and  that  the  jury  must  find  for  the  town  if  satisfied  that  it  had 
shown  by  the  evidence  which  it  introduced  that  it  was  not  negligent  or 
that  the  plaintiff  was.     The  defendant  was  not  bound  to  prove  anything. 

CROSS-EXAMINATION.  —  On  the  cross^xami nation  oF  plaincifF's  witness,  the 
defendant  before  he  opens  his  case  cannot  ask  questions  not  germane  to  the 
direct-examination. 

Appeal  from  judgment  of  Superior  Court,  New  Haven  County, 
entered  on  verdict,  in  favor  of  plaintiff  for  $6,000.  The  case  was 
brought  in  the  District  Court  of  Waterbury,  and  appealed  to  the 
Superior  Court. 

The  plaintiff's  evidence  showed  that  while  walking  along  South 
Main  street,  in  Waterbury,  about  midnight,  he  stepped  into  a  gully 
in  the  sidewalk  and  fell;  that  the  side  of  the  street  was  built  on  the 
edge  of  a  high  bank  that  had  been  guarded  by  a  railing  that  had 
been  down  at  this  point  for  some  weeks,  and  that  by  reason  of 
the  absence  of  the  railing  he  fell  over  the  bank  and  was  injured. 
The  defense  was  that  the  railing  had  been  down  only  a  short  time, 
that  there  was  no  gully  or  defect  in  the  walk  and  that  the  plaintiff 
fell  because  he  was  drunk. 

Greene  Kendrlck  and  John  P.  Kellogg,  for  appellant. 

John  O'Neill  and  Robert  A.  Lowe,  for  appellee. 

Baldwin,  J.  (after  slating  the  facts). — The  trial  judge,  after 
charging  the  jury  that  the  plaintiff  was  bound  to  prove  by  a  fair 
preponderance  of  evidence  both  that  the  town  was  negligent  in  not 
maintaining  a  sufficient  railing,  and  that  he  was  injured  while  in  the 
exercise  of  ordinary  care,  recapitulated  the  testimony  at  length,  and 
then  proceeded  as  follows:  "  If  you  are  satisfied  that  the  plaintiff 
has  failed  to  sustain  his  allegations  of  negligence  on  the  part  of  the 
town,  and  the  affirmative  fact  that  the  plaintiff  was  in  the  exercise  of 
due  care;  if  you  are  satished  that  he  had  not  sustained  that  position 
by  the  weight  of  evidence,  —  then  you  must  find  for  the  defendant. 
You  must  apply  the  same  rule  to  the  defendant  that  you  do  to  the 
plaintiff.  If  you  are  satisfied  that  the  plaintiff  has  sustained  that 
position  by  a  fair  preponderance  of  the  evidence,  your  verdict  must 
be  for  the  plaintiff.  On  the  contrary,  if  you  are  satisfied  that  the 
Vol.  II  —  3a 
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defendant  has,  in  the  evidence  which  he  has  adduced  here,  shown 
that  the  town  was  not  guilty  of  negligence,  and,  even  if  it  was,  that 
the  plaintiff  was  guilty  of  contributory  negligence;  if  you  are  satis- 
fied that  the  weight  of  evidence  thus  convinces  you,  —  then  the 
verdict  mast  be  for  the  defendant."  By  these  concluding  remarks 
the  jury  were  told  to  apply  the  same  rule  to  the  defendant  that  they 
did  to  the  plaintiff,  and  that  they  must  find  for  the  town,  if  satisfied 
that  it  had  shown  by  the  evidence  which  it  introduced  that  it  was 
not  negligent,  or  that  the  plaintiff  was.  It  is,  of  course,  plain  that 
the  defendant  was  not  bound  to  prove  anything,  but  was  entitled  to 
a  verdict,  if  the  plaintiff  failed  to  establish  his  case  by  his  own  evi- 
dence. From  the  beginning  to  the  end  of  the  cause,  the  burden  of 
showing  its  negligence  and  its  own  care  rested  on  him.  The  parties 
were  not,  in  this  particular,  subject  to  the  same  rule,  and  for  this 
error  a  new  trial  must  be  granted.  It  is  true  that  in  other  parts  of 
the  charge  the  burden  of  proof  assumed  by  the  plaintiff  was  dis- 
tinctly and  properly  stated;  but  here,  for  the  first  time,  the  posi- 
tions occupied  by  the  parties  were  put  in  direct  comparison,  and  the 
misconception  of  that  belonging  to  the  town  related  to  a  vital  point, 
on  which  it  is  quite  possible  that  the  verdict  turned.  Button  v. 
Frink,  51  Conn.  341,  350.  Dr.  Axtelle,  a  witness  for  the  plaintiff, 
who  had  attended  him  professionally  after  the  accident,  was  asked, 
on  cross-examination,  what  were  the  plaintiff's  habits,  with  regard 
to  temperance,  before  the  accident;  whether  he  had  since  that  seen 
him  intoxicated;  and  whether,  in  his  opinion,  the  injuries  received 
would  be  aggravated  if  followed  by  an  intemperate  course  of  life. 
These  questions  were  not  germane  to  the  direct-examination,  and 
were  properly  excluded.  The  time  had  not  come  for  the  defendant 
to  open  its  case.  The  other  rulings  on  evidence  were  also  correct; 
but  it  is  unnecessary  to  discuss  them,  as  the  questions  presented 
are  not  likely  to  recur  on  another  trial.  There  is  error,  and  a  new 
trial  is  ordered.     In  this  opinion  the  other  judges  concurred. 

RYAN  V.  ARMOUR  ET  al. 

Supreme  Court,  Illinois,  May,  i8gj. 


MASTER  AND  SERVANT  — INFANCY.  — A  youth  nineteen  years  o(  age  ii 
not  of  such  tender  years  as  to  be  the  subject  of  especial  care  by  his  employ- 
ers on  account  ol  his  age,  and  entitled  to  warnings  as  to  the  hazard  of  the 
employment. 

DEFECTIVE  APPLIANCE  — DANGEROUS  EMPLOYMENT. —  Where  the 
plaintiff  employed  in  hanging  hogs'  tongues  in  a  cooling  room  thai  had  no 
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windows  and  was  ligbied  by  a  kerosene  lamp,  was  injured  the  second  day 
of  his  employiiient  by  his  finger  striking  on  a  hook  turned  forty-tive  degrees 
from  ils  proper  perpendicular  position,  and  that  was  next  to  the  one  on 
which  he  was  hanging  a  tongue,  the  fact  thai  the  employer  did  not  warn 
the  plainlifi  of  the  danger  of  striking  his  hand  on  on^:  of  the  hooks  did  not 
make  the  employer  liable  nor  did  the  dim  light  make  him  negligent,  there 
being  no  proof  that  it  conlribuied  in  any  way  lo  the  injury,  and  the  fact  of 
the  hook  being  turned  at  the  time  of  the  accident  was  in  itself  no  evidence 
of  a  want  of  care  on  the  part  of  the  employer. 

From  a  judgment  of  Appellate  Court,  First  District,  (67  III.  App. 
loz),  affirming  a  judgment  for  defendants,  plaintiff  brings  error. 

King  &  Gross  and  A.  J.  Hikschl,  for  plaintiff  in  error.     ' 

Custer,  GodoaRD  &  Griffin,  for  defendants  in  error. 

Cartwright,  J.  —  Plaintiff  in  error  sued  defendants  in  error  for 
injuries  to  the  first  finger  of  his  right  hand,  caused  by  striking  the 
finger  on  a  hook  while  in  the  service  of  hanging  hog  tongues  on 
books  in  a  cooling  room.  When  the  evidence  was  all  in,  the  defend- 
ants, claiming  that  such  evidence  was  not  sufficient  to  sustain  a  ver- 
dict for  the  plaintiff,  asked  for  an  instruction  directing  a  verdict  in 
their  favor,  and  the  court  gave  it.  A  verdict  was  returned  accord- 
ingly, and  judgment  was  entered.  The  appellate  court  affirmed  the 
judgment,  and  thereupon  certified  that  the  "  cause  involves  ques- 
tions of  law  of  such  importance  "  that  it  should  be  passed  upon  by 
this  court. 

The  tongues  were  five  or  six  inches  long,  and  they  came  into  the 
cooling  room  hot  and  steaming.  Each  tongue  was  hung  by  the 
small  end  upon  a  hook,  and  they  were  taken  off  the  following  day, 
when  cold  and  stiff,  and  were  thrown  down  a  chute  into  the  cellar. 
The  hooks  were  driven  in  racks  about  six  feet  high  and  ten  or 
eleven  feet  long,  and  there  were  five  or  six  rows  of  hooks  on  each 
rack.  The  hooks  were  driven  straight  into  the  racks,  and  projected 
about  an  inch,  and  turned  upward,  at  nearly  a  right  angle,  three- 
quarters  of  an  inch,  ending  in  a  sharp  point.  They  were  from  four 
to  four  and  one-half  inches  apart.  Plaintiff  testified  that,  in  hang- 
ing a  tongue  on  one  of  these  hooks,  he  struck  his  finger  on  the  next 
hook.  At  first  he  could  see  where  the  hook  went  in.  The  skin  was 
broken,  but  it  did  not  bleed.  The  next  day  the  wound  could  not 
be  seen,  but  it  continued  to  pain  him,  and,  after  treatment,  part  of 
the  bone  had  to  be  taken  out  from  the  knuckle  to  the  next  joint, 
making  the  finger  stiff  and  about  one  inch  shorter  than  it  had  been. 
It  was  alleged  in  the  various  counts  of  the  declaration  that  plaintiff 
was  a  youth  of  tender  years,  that  he  was  hired  as  a  common  laborer, 
and  that  hanging  tongues  on  hooks  was  a  hazardous  occupation,  for 
which  he  did  not  have  the  requisite  skill,  knowledge  or  experience, 
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The  charges  under  which  it  was  claimed  that  defendants  were  liable 
for  the  accident  to  him  were  that  they  were  negligent  in  setting  him 
to  work  at  hanging  tongues,  and  not  warning  or  instructing  him  as 
to  the  dangers  of  that  employment,  in  not  sufficiently  lighting  the 
cooling  room,  and  in  allowing  the  hook  upon  which  he  struck  his 
finger  to  be  turned  out  of  a  vertical  position,  towards  the  hook  on 
which  he  was  hanging  the  tongue.  Plaintiff  testified  that  he  was 
injured  in  the  latter  part  of  July,  1890,  about  the  33d,  and  that  he  was 
nineteen  years  old  on  October  13th,  following.  His  evidence  there- 
fore contradicted  his  averment  that  he  was  of  tender  years,  and 
incapable  of  intelligently  appreciating  the  nature  and  hazards  of  the 
employment.  He  had  passed  beyond  the  stage  of  thoughtless  child- 
hood, and  was  not  the  subject  of  especial  care  by  his  employers  on 
account  of  his  age.  He  testified  that  he  was  hired  generally  to  do 
and  did  whatever  the  foreman  directed.  There  was  nothing  said 
about  the  rate  of  wages,  but  he  was  paid  $1.50  a  day.  His  employ- 
ment began  in  May,  1890,  and  he  worked  most  of  the  time  for  two 
months  attending  the  door  to  the  chill-room  as  the  men  went  in  and 
out  with  the  trucks.  During  that  time  he  also  did  some  other  work, 
cleaning  up  the  floors.  At  this  time,  in  the  latter  part  of  July,  he 
was  sent  to  assist  in  hanging  tongues.  The  evidence  did  not  estab- 
lish that  this  work  belonged  to  a  class  fairly  denominated  hazardous 
or  dangerous,  as  alleged  in  the  declaration.  Almost  all  kinds  of 
work  require  some  degree  of  care  and  observation  on  the  part  of  the 
workman,  but  this  operation  of  hanging  up  hogs'  tongues  is  about 
as  simple  as  any  of  the  common  avocations  in  which  unskilled  labor 
is  employed.  Besides,  whatever  of  danger  there  was  about  it  was 
not  hidden,'  but  was  open  and  obvious.  Plaintiff  could  see  the  hooks 
as  well  as  anybody,  and  he  worked  with  them,  hanging  up  fresh 
tongues  and  taking  off  cold  ones,  all  of  one  day,  and  the  next  day 
until  four  o'clock,  before  the  accident  happened.  He  had  ample 
opportunity  to  learn  all  that  could  have  been  explained  to  him 
respecting  the  hazards  attending  the  employment.  This  evidence 
did  not  prove  any  negligence  on  the  part  of  defendants  in  setting 
him  to  work  at  hanging  the  tongues,  or  in  failing  to  warn  him  that 
he  was  about  to  engage  in  a  hazardous  undertaking,  or  to  point  out 
perils  to  which  he  was  exposed.  The  cooling  room  was  very  large, 
and  there  were  some  gas  jets  in  other  parts  of  it,  but  in  the  corner 
where  the  tongues  were  hung  the  light  was  furnished  by  a  large 
kerosene  lamp,  that  could  be  moved  from  place  to  place.  The  room 
was  kept  at  a  temperature  of  thirty-eight  to  forty  degrees.  There 
were  no  windows,  and  it  was  not  practicable  to  have  many  lights, 
on  account  of  the  heat  from  them.     The  kerosene  lamp  would  grow 
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dim  from  smoke  and  moisture,  by  evening,  so  as  not  to  give  as 
clear  a  light  as  in  the  morning.  But  there  was  an  entire  failure  of 
evidence  that  the  condition  of  the  room  with  respect  to  light  con- 
tributed in  any  way  to  the  injury.  There  was  no  proof  that  the 
light  was  not  sufficient  to  clearly  distinguish  the  hook,  or  that  plain- 
tiff struck  it  from  inability  to  see  it.  A  hook  would  sometimes  get 
turned  from  a  vertical  position  by  use,  especially  in  taking  oS  the 
cold  and  stiffened  tongues.  The  hook  in  question  was  so  turned  at 
an  angle  of  about  forty-five  degrees,  and  this  brought  it  half  an 
inch  nearer  to  the  one  on  which  plaintiff  hung  the  tongue.  In 
order  to  recover  on  account  of  this  condition,  it  was  necessary  for 
plaintiff  to  prove  a  want  of  proper  care  and  supervision  by  defend- 
ants, permitting  the  existence  and  continuance  of  such  condition, 
or  permitting  a  general  unsafe  condition  of  the  hooks,  and  upon 
this  question  there  was  also  a  failure  of  proof.  There  was  no  evi- 
dence when  the  hook  was  turned,  or  of  any  fault  in  regard  to  it,  or 
of  any  general  unsuitable  or  insecure  condition  of  the  hooks  as  a 
whole.  Under  such  circumstances,  the  fact  of  the  hook  being 
turned  at  the  time  of  the  accident  was  no  evidence  of  a  want  of 
reasonable  care  on  the  part  of  the  defendants  with  respect  to  the 
appliances,  and  the  injury  to  plaintiff  must  be  classed  as  an  accident 
occurring  unexpectedly,  without  the  fault  of  any  person,  and  not 
creating  any  liability.  We  think  the  court  was  right  in  giving  the 
instruction  directing  the  verdict,  and  the  judgment  of  the  Appellate 
Court  will  be  afhrmed. 


LE  BEAU  (a  minor,  by  his  next  friend)  v.  PITTS- 
BURGH, CINCINNATI,  CHICAGO  &  ST.  LOUIS 
RAILWAY  COMPANY. 

Appellate  Court,  Illinois,  Pint  District,  March,  iSff?. 


USE  OF  STREETS  BY  RAILROAD  AND  PUBLIC.  —  A  railroad  company  that 
uses  a  public  street  is  not  negji^nt  because  it  does  not  warn  boys  to  keep 
awa.y  from  the  point  where  the  railroad  tracks  cross  another  street. 

JUMPING  ON  MOVING  TRAIN.  —  Where  a  boy  attempted  to  jump  upon  a 
moving  train  of  cars  and  fell  under  the  cars  and  was  injured,  the  company 
was  not  liable  (i). 

I.  For  actions  arising  out  of  injuries      Am.  Neg.  Cas.     For  actions  in  other 
sustained    while    alighting    from     or      States,  see  Am.  Neg.  Cas.  vol,  9-4. 
boaidiog  trains,  etc.,  in  Illinois,  see  3 
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Appeal  from  Superior  Court,  Cook  County. 

On  October  28,  1893,  Leo  Le  Beau,  ten  years  and  five  months 
old,  was  playing  with  other  boys  upon  Rockwell  street,  at  its  inter- 
section with  Lexington  street  in  Chicago.  The  tracks  of  appellee 
run  north  and  south  on  Rockwell  street.  The  representative  of  the 
company  was  a  tower  man  who  was  stationed  in  the  tower  near  the 
intersection  of  the  two  streets.  The  tower  man  had  seen  the  boy 
playing  at  that  point  several  times  and  had  talked  with  him  just 
before  he  was  hurt,  Leo  attempted  to  jump  upon  a  train  of  cars  as 
it  crossed  Lexington  street,  fell  and  was  run  over  by  one  of  the 
cars;  his  right  leg  had  to  be  amputated  close  to  the  body.  The 
evidence  showed  that  the  boys  had  played  about  the  tracks  and  at 
times  attempted  to  or  had  jumped  upon  moving  trains;  and  that 
the  tower  man  did  not  warn  them  to  keep  off  the  trains  or  to  go 
away  from  the  vicinity  though  he  saw  them  several  times  before  the 
day  of  the  accident.  The  jury  being  so  instructed  returned  a  ver- 
dict for  defendant. 

Case  &  Hogan  (Wm.  P.  Black,  of  counsel),  for  appellant. 

Geo.  WiLLARD,  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the  court. 

It  is  urged  that  appellee  was  negligent  in  not  warning  the  plaintiff 
to  keep  away  from  this  crossing.  Such  warning,  unless  enforced 
by  physical  force,  it  is  not  likely  would  have  been  of  any  service, 
nor  does  it  appear  that  appellee  had  the  right  to  warn  or  keep  boys 
away  from  this  place.  Appellant  was  injured  upon  a  public  street 
in  which  he  had  a  right  to  be.  A  warning  to  boys  to  keep  away 
from  a  place  into  which  they  know  they  have  a  right  to  go  is  not 
usually  sufficient  to  induce  them  to  keep  away,  especially  when  the 
warning  is  by  one  not  clothed  with  authority.  No  case  has  been 
cited  in  which  it  has  been  held  to  be  the  duty  of  a  railroad  to  keep 
or  warn  boys  off  a  public  street  used  by  it.  There  was  no  evidence 
of  negligence  upon  the  part  of  appellee  and  hence  no  question  for 
submission  to  a  jury.  Grand  Trunk  Railroad  Co.  v.  Ives,  144  U.  S. 
408-417;  Werk  V.  Illinois  Steel  Co.,  154  III.  302-308. 

Doubtless,  a  moving  train  does  offer  a  temptation  to  small  boys, 
as  does  every  moving  vehicle;  so,  likewise,  the  windows  of  an  un- 
tenanted house  often  induce  the  throwing  of  stones  thereat;  while 
a  farmer's  orchard  surrounded  by  a  rail  fence  is  a  strong  temptation. 
From  either  of  these  causes  may  arise  an  injury  to  a  young  child, 
for  which  the  owner  of  the  carriage,  house  or  orchard  may  be  sued. 
The  question  then  arises  wherein  was  he  negligent?  Should  he  have 
kept  watch  and  warned  boys  not  to  hitch  or  jump  on  to  his  car? 
Should  he  have  covered  the  windows  of  his  house,  or  removed  the 
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apples  from  his  orchard?  It  is  apparent  also,  that  the  plaintiff  was 
injured  as  a  result  of  his  failing  to  exercise  such  care  as  is  to  be 
expected  from  one  of  his  age  and  intelligence. 

Jumping  from  the  ground  upon  a  moving  freight  train  is  danger- 
ous, all  men  and  all  ordinarily  intelligent  boys  ten  years  of  age  know 
it  to  be  so.  C,  R.  I.  &  P.  Ry.  Co.  v.  Eininger,  144  111.  79.  It  was 
not  the  duty  of  appellee  to  warn  the  plaintiff  off  the  street  wherein 
he  was  injured,     C.  &  A.  R.  R.  Co.  v.  McLaughlin,  47  III.  265;  C, 

B.  &  Q.  R.  R.  Co.  V.  Stumps,  55  111.  367;  Same  v.  Same,  (><}  III.  409; 

C,  R.  I.  &  P.  R.  R.  Co.  V.  Berg,  57  III.  App.  521. 
The  judgment  of  the  Superior  Court  is  affirmed. 

PETERSON  V.  WEST  CHICAGO   STREET   RAIL- 
ROAD COMPANY. 

Appellate  Court,  Illimns,  First  District^  March,  18^. 


BOARDING  STREET  CAR  — COLLISION  — IKSTRUCTION.  — Where  all 
the  evidence  was  to  the  effect  that  alter  the  plaintiff  had  boarded  a  street 
car  and  was  standing  upon  the  rool-board  he  was  struck  by  a  coal  wagon 
and  fell,  and  there  was  none  tending  to  show  that  he  fell  merely  because  of 
the  sudden  stan  of  the  car,  it  was  error  to  charge  that  K  the  preponderance 
of  the  testimony  does  not  show  that  he  felt  b;  reason  of  the  car  being  sud- 
denly started,  the  verdict  should  be  for  the  defendant. 

Error  to  Circuit  Court,  Cook  County. 

T.  H.  Gault  and  McKehzie  Cleland,  for  plaintiff  in  error. 

Alexander  Sullivan  (Edward  J.  McArdle,  of  counsel),  for 
defendant  in  error. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the  court. 

The  plaintiff  stepped  onto  the  foot-board  of  a  grip  car  operated  by 
the  defendant;  the  car  at  such  time  was  at  a  street  corner;  the 
plaintiff  while  standing  upon  the  foot-board  was  carried  against  a 
coal  wagon  standing  near  to  the  track;  his  shoulder  coming  in  con- 
Uct  with  the  wagon,  his  hold  was  loosed  and  he  fell  to  the  ground. 
So  much  is  undisputed.  The  plaintiff  claims  to  have  been,  when 
hurt,  a  passenger;  that  when  he  stepped  upon  the  car  it  was  at  rest, 
and  started  afterward;  that  he  did  not  have  time  to  get  into  a  seat 
ere  he  was  hit  by  the  coal  wagon.  The  defendant  contends  that 
when  the  car  was  in  motion  with  the  coal  wagon  in  plain  sight,  and 
so  near  the  track  that  it  was  manifestly  perilous  to  get  on  or  stand 
upon   the   foot-board,   plaintiff  jumped   thereon   and   was    almost 
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instantly  hit  before  there  was  time  to  stop  the  car,  that  the  plain- 
tiff's movement  to  board  the  car  was  seen  by  the  gripman  and 
others,  who  called  out  to  him  to  look  out,  thus  warning  him  to 
desist  from  his  attempt;  that  being  thus  warned  away  by  the  servant 
of  the  defendant  it  then  refused  to  there  receive  him  as  a  passenger, 
and  consequently  that  he  never  became  such;  that  the  coal  wagon 
was  in  plain  sight,  at  rest,  and  must  have  been  seen  by  plaintiff  had 
he  looked. 

The  declaration  charges  that  the  plaintiff  being  a  passenger  upon 
defendant's  car,  the  defendant  negligently  ran  its  car  close  to  a 
wagon  standing  near  to  the  track  of  said  railway,  and  caused  the  said 
wagon  to  violently  strike  the  plaintiff.  At  the  instance  of  the  defend- 
ant the  court  gave  the  following  instruction  to  the  jury:  "  The  bur- 
den of  proof  is  not  on  the  defendant  to  show  how  the  plaintiff  came  to 
fall.  If  the  preponderance  of  the  testimony  does  not  show  that  he  fell 
by  reason  of  the  car  being  suddenly  started,  your  verdict  should  be 
for  the  defendant."  There  was  no  evidence  warranting  such  instruc- 
tion. All  the  evidence  was  to  the  effect  that  the  plaintiff  fell 
because  he  was  struck  by  the  coal  wagon;  there  was  none  tending 
to  show  that  he  fell  merely  because  of  a  sudden  start  of  the  car; 
the  plaintiff  did  contend  that  the  car  started  before  he  had  time  to 
get  into  a  seat,  but  he  did  not  attribute  his  fall  to  a  sudden  start. 
The  car  was  rounding  a  curve  at  a  street  corner  when  the  plaintiff 
was  hit  by  the  coal  wagon. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded. 


BARTLETT  (adm'r)  v.  CICERO  LIGHT,  HEAT  AND 
POWER  COMPANY. 

Appellate  Court,  Illinois,  First  District,  March,  iSg?. 


CORPORATION  —  RECEIVER.  —  An  action  will  not  lie  against  ft  corporation, 
to  which  its  assets  and  [he  control  of  its  affairs  has  been  returned  from  a 
receiver  appointed  bya  court  of  chancery,  in  a  suit  in  which  the  corpoi^.tlon 
was  defendant,  for  an  injury  caused  by  negligence  In  the  operation  of  an 
electric  plant  of  such  corporation,  during  the  lime  of  the  receiver. 

Appeal  from  Circuit  Court,  Cook  County,  in  action  for  damages 
for  causing  death. 

CvRus  J,  Wood,  for  appellant. 

Cutting,  Castle  &  Wiluams,  for  appellee. 
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Mr.  JcsTiCB  Cart  delivered  the  opinion  of  the  court. 

A  Rujority  of  the  court  are  inclined  to  believe  that  the  reasons 
apon  Thich  McNulta  v.  Lockridge,  137  III.  273,  was  decided,  should 
be  sufficient  to  induce  a  reversal  of  this  judgment.  The  single  ques- 
tion is,  will  an  action  lie  against  a  corporation,  to  which  its  assets 
and  the  cootrol  of  its  affairs  have  been  returned  from  a  receiver 
appointed  by  a  court  of  chancery,  for  injury  caused  by  negligence 
in  the  operation  of  an  electric  plant  of  the  corporation,  during  the 
time  of  the  receiver?  But  the  opinion  in  the  case  cited  assumes  as 
unquestioned  law,  that  no  action  will  lie  against  a  corporation  under 
such  circumstances,  and  though  what  is  there  said  upon  the  point  is 
perhaps  obiter,  we  may  not  disregard  it,  in  accordance  as  it  is  with 
the  current  of  authority.  With  the  law  in  this  condition,  it  is  better 
practically,  to  find  out  whether  the  action  will  lie  before  incurring 
further  expense  in  a  trial. 

The  judgment  that  the  action  will  not  lie  is  affirmed. 

CHICAGO  AND  GRAND  TRUNK  RAILWAY  COM- 
PANY V.  SPURNEY. 

Aj^llalt  Omrl,  Illimnt,  First  District,  March,  1S97. 


PLAINTIFF  TESTIFYING  IN  HIS  OWN  BEHALF  — INSTRUCTION. — 
Whea  the  plaintill  icHiAc*  lo  hi*  own  betulf  the  itatute  decUres  that  his 
iDI«r«st  in  the  event  of  the  suit  rnajr  be  taken  into  contideration  by  the  jutj- 
for  the  purpose  of  adectiof  his  credibiliiy,  and  a  icfu»al  la  so  iosiract  the 
jury  was  errof. 

DAMAGES.  —  Mere  humiliation  and  grief  resulting  from  the  coniemplation  of 
a  naimed  and  disfigured  body  are  not  elements  entering  inlo  an  ascertain- 
meai  of  the  pecuniary  damage  sustained  as  the  result  of  negligeace. 

Appral  from  Superior  Court,  Coolc  County. 

Ri-NNELLS  &  BuRRT,  for  appellant. 

Casb  &  HoGAN  (Wu.  P.  Black,  of  counsel),  for  appellee. 

Appellee  was  employed  by  appellant  to  work  about  its  grain  ele- 
vator; his  business  seems  to  have  been  to  shovel  grain  out  of  cars 
into  a  "  tank,"  from  whence  an  elevator  took  the  grain  up.  Upon 
the  day  of  the  accident,  appellee  upon  his  arrival  at  the  elevator, 
saw  that  the  elevating  machinery  was  not  in  operation,  and  that  a 
portion  of  a  rope  which  passed  over  a  shaft  was,  while  not  detached 
from  the  shaft,  so  unwound  as  to  lie  on  the  floor.  Appellee  endeav- 
ored, as  he  says,  to  get  the  rope  in  shape,  and  in  so  doing  stepped 
into  the  rope,  and  the  machinery  starting  without  the  customary 
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signal,  the  rope  was  wound  up  and  catching  him  around  the  leg,  he 
was  so  injured  that  the  amputation  of  his  leg  became  necessary.  The 
first  amputation  below  the  knee  was  afterward  followed  by  a  second 
amputation  between  the  thigh  and  knee.  The  jury  returned  a  ver- 
dict for  the  plaintiff  for  $25,000.  Upon  a  remittitur  of  $10,000, 
judgment  for  $15,000  was  entered. 

The  defendant  asked  the  court  to  give  to  the  jury  the  following 
as  an  instruction:  "  The  law  of  this  State  permits  the  plaintiff  to 
be  a  witness  in  his  own  behalf,  but  it  allows  the  jury  to  take  the  fact 
of  his  interest  in  the  event  of  the  suit  into  consideration,  for  the 
purpose  of  affecting  his  credibility  as  a  witness."  This  the  court 
refused  to  do,  but  did  give  an  instruction  in  which  the  court  said 
the  jury  might  consider  the  "  interest  or  lack  of  interest,  if  any  " 
(of  the  witnesses)  "  in  the  result  of  the  case."  This  it  is  urged  was 
the  equivalent  of  the  instruction  upon  this  subject  asked  by  the 
defendant.  We  do  not  agree  with  counsel  for  appellee  as  to  this 
matter. 

The  instruction  given  by  the  court  was  merely  that  in  determin- 
ing upon  which  side  the  preponderance  of  the  evidence  lay,  the 
jury  might  take  into  consideration,  among  other  things,  "  the  inter- 
est or  lack  of  interest,  if  any,  in  the  result  of  the  case  "  of  the 
several  witnesses,  and  the  relation  or  connection,  if  any,  between 
the  witness  and  the  parties.  The  statute  admitting  interested  par- 
ties to  testify,  in  terms  declares  that  the  interest  of  a  witness  may 
be  shown  for  the  purpose  of  "  affecting  the  credibility  of  such  wit- 
ness "  and  the  defendant  was  entitled  to  have  the  jury  so  instructed. 
West  Chicago  St.  R.  R.  Co.  v.  Estep,  162  111.  130. 

At  the  instance  of  the  plaintiff  the  jury  were  instructed  that  in 
determining  the  amount  of  damages  they  might  take  into  considera- 
tion "  any  future  bodily  mental  pain  or  suffering,  or  future  inabil- 
ity to  labor  or  transact  business,  if  any,  that  the  jury  believe  from 
the  evidence  the  plaintiff  will  sustain  by  reason  of  injuries  received." 

Future  mental  pain,  that  is,  mere  humiliation  and  grief  resulting 
from  a  contemplation  of  a  maimed  and  disfigured  body,  is  not  an 
element  entering  into  an  ascertainment  of  the  pecuniary  damage  one 
has  sustained  as  the  result  of  negligence.  I.  C.  R.  R.  Co.  v.  Cole, 
165  111.  334;  C,  B.  &  Q.  R.  R.  Co.  V.  Hines,  45  111.  App,  199. 

Judgment  reversed. 

Opinion  by  Waterman,  J. 
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WRIGHT  (AND  OTHERS)  V.  HILDRETH. 

Appellate  Court,  Illinois,  Marth,  tSg^. 


INSTRUCTIONS.  — Tbe  defendant  has  no  right  to  complain  of  error  in  an 
instfucijon  given  for  ibe  plaintiff  where  like  error  appears  in  an  instruction 
given  at  the  defendanl'l  request.  Consolidated  Coal  Co.  v.  Haenni,  146 
111.  614. 

STREETS  — INJURED  BY  FALLING  OVER  OBSTRUCTION  ON  CROSS- 
WALK, — Where  it  appeared  that  the  appellants,  who  were  contractors, 
had  placed  a  two-inch  iron  pipe  over  a  crossnalk  foi  the  purpose  at  cairying 
water  to  the  work  they  were  engaged  in  and  thai  at  about  six  o'clock  in  the 
evening  the  appellee,  while  walking  on  the  crosswalk,  caught  her  toe  in  the 
pipe  and  she  fell  and  broke  her  knee  cap.  a  verdict  for  plainiifi  was  sus- 

IN5TRUCT10N.  — An  instruction  that  asked  the  jury  whether  the  pipe  was 
lawfully  placed  in  the  street  was  properly  refused,  as  the  law  Is  not  to  be 
left  to  the  jury. 

INSTRUCTION  —  NUISANCE.  —  An  instruction  that  in  determining  whether 
the  defendants  had  exercised  ordinary  and  reasonable  care  for  the  safety  of 
others  the  jury  should  consider  whether  the  pipe  was  placed  and  main- 
tained in  the  way  that  was  usual  and  ordinary,  was  properly  refused.  No 
custom  or  usage  can  justify  the  creation  of  a  nuisance  in  the  street. 

Appeal  from  judgment,  Superior  Court,  Cook  County,  in  favor  of 
plaintiff  in  action  for  personal  injuries. 
Otis  H,  Waldo,  for  appellants. 
Remv  &  Mann,  for  appellee. 

The  facts  and  points  decided  are  suted  in  the  syllabus. 
Judgment  affirmed. 
Opinion  by  Gary,  J. 

LIEBOLD  V.  GREEN. 

AppellaU  Court,  IlHitots,  First  District,  March,  zS^T- 


LIABILITY  OF  PARTNERS— MASTER  AND  SERVANT. —Where  one 
partner,  who  was  also  stipe rintendent,  contracted  with  a  carter  to  haul  a 
pile-driver  and  the  carter  sent  a  wagon  and  driver  with  instructions  to  obey 
the  directions  of  the  partner,  who  directed  the  driver  to  get  into  the  wagon 
after  the  driver  expressed  fear  that  the  house  attached  to  the  pile-driver 
that  bad  been  put  on  the  wagon  would  tumble,  and  the  driver  got  into  the 
wagon  and  was  Injured  by  the  house  falling  upon  him,  and  an  action  was 
brought  against  the  other  partner  for  the  injuries,  he  was  liable. 
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STATUTE  OF  LIMITATIONS.  —  The  siatute  ai  limiutions  cannot  be  pleaded 
upon  the  filing  of  additional  counis  against  only  one  of  the  defeadaois 
named  In  the  original  declaration  when  the  latter  was  filed  in  proper  lime, 
however  much  the  sror^  as  to  the  circumstances  of  the  negligence  might 

PARTNERSHIP  OF  INCORPORATORS. —  Those  who  uke  steps  to  form  a 
corporation  but  do  not  complete  it  and  proceed  wiih  the  business  for  which 
the  corporation  was  to  be  organiied  are  partners  and  are  liable  jointly  and 
severally  for  all  torls  committed  in  the  course  of  the  partnership  business. 

INVITING  ANOTHER  INTO  DANGER.  —  If  one  invite  another  into  dangtr, 
of  which  the  former  ought  to  be  aware,  and  of  which  the  latter  is  ignorant, 
and  is  under  no  duty  to  inquire,  and  injury  follows,  the  one  extending  the 
invitation  is  liable. 

Appeal  fay  plaintifi  from  verdict  directed  for  defendant. 

James  C.  McShane,  for  plaintiflf  in  error. 

David  Fales,  for  defendant  in  error. 

On  May  6,  1892,  in  the  Circuit  Court  the  appellant  filed  a  dec- 
laratioa  against  Isaac  S.  McGowan  and  O.  B.  Green  as  defendants 
in  a  suit  for  personal  injuries. 

Thereafter  he  discontinued  the  suit  as  to  McGowan  and  more 
than  two  years  after  the  injury  of  which  he  complained  filed  addi- 
tional counts. 

To  these  counts  the  appellee  pleaded  the  statute  of  limitations,  to 
which  the  Circuit  Court  rightly  sustained  a  demurrer.  The  original 
count  was  for  injury  sustained  by  the  negligence  of  the  appellee  and 
McGowan.  Whether  there  was  any  cause  of  action  against 
McGowan  or  not,  we  need  not  consider,  as  liability  for  torts  being 
joint  and  several,  the  discontinuance  as  to  him  was  without  effect  upon 
the  right  of  the  appellant  to  pursue  the  appellee.  Such  pursuit  of  him 
alone  for  the  same  injury  resulting  from  his  negligence,  either  with 
or  without  concurring  negligence  of  McGowan,  was  not  the  presen- 
tation of  a  new  cause  of  action  against  the  appellant,  but  only  a 
different  version  of  the  same  transaction;  however  much  the  story 
as  to  the  circumsunces  of  the  negligence  might  vary,  Illinois 
Steel  Co.  V.  Eyiufeldt,  62  111.  App.  ssa,  affirmed  in  165  111.  185; 
Ellison  V.  Georgia  R.  R.,  87  Ga.  691. 

On  the  trial  the  appellant  testified,  and  was  not  disputed,  that  he 
drove  a  team  of  four  horses  for  McGowan,  who  sent  him  to  report 
to  a  Mr.  Dorr  and  do  as  he  said;  that  under  Dorr's  direction  the 
foundation  of  a  pile  driver  with  an  engine  house  upon  it,  was  loaded 
upon  a  wagon  by  men  obeying  the  orders  of  Dorr;  and  the  horses 
hitched  to  the  wagon.  It  fairly  appears  that  in  driving  four  horses 
it  was  necessary  for  the  appellant  to  be  in  the  engine  house,  and 
that  it  shook  so  much  while  being  hauled  that  the  appellant  being 
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afraid  of  it,  got  off  from  the  wagon  and  asked  Dorr  if  he  had  a  man 
that  could  drive  the  leader  team,  and  the  appellant  would  drive  the 
wheel  team.  It  is  apparent  that  the  purpose  of  the  appellant  was  to 
walk  instead  of  riding  in  the  house.  Dorr  told  him:  "  You  team- 
sters are  always  kicking;  that  building  is  perfectly  safe;  you  go  in 
there.  It  can't  fall;  there  might  be  a  board  or  so  shake  off."  The 
appellant  obeyed;  the  building  caved  in;  the  appellant  was  covered 
up  with  boards  and  rolled  out,  and  his  arm  broken  under  a  wheel  of 
the  wagon. 

The  appellee  owns  most  of  the  stock  of  "  Green's  Dredging  Com- 
pany," to  incorporate  which,  steps  were  begun  but  never  completed, 
so  that  the  parties  interested  in  it  are  partners.  Loverin  v. 
McLaughlin,  i6i  III.  417,  As  such  each  partner  is  individually  liable 
for  all  torts  committed  in  the  course  of  the  partnership  business 
and  may  be  sued  alone  or  with  part  or  all  of  the  other  partners. 
Wis.  Cen.  R.  R.  v.  Ross,  14a  III.  9.  Dorr  is  also  a  partner  and 
superintendent  of  the  company  under  control  of  the  appellee.  The 
pile  driver  and  engine  house  belonged  to  the  company  which  con- 
tracted with  McGowan  to  haul  the  pile  driver,  but  upon  what  terms 
the  case  does  not  show,  nor  did  the  appellant  attempt  to  prove  the 
terms.  Surplusage  in  a  declaration  need  not  be  proved;  and  what- 
ever may  be  stricken  out  without  destroying  the  right  of  action  is 
surplusage,  i  Greenl.  Ev.,  sec.  51.  Everything  in  the  declaration 
on  the  subject  of  the  contract  between  Dorr  and  McGowan  may  be 
stricken  out  without  touching  the  case  of  the  appellant.  His  right 
of  action  is  because,  under  circumstances  which  made  it  the  duty  of 
the  appellant  to  be  governed  by  the  directions  of  Dorr,  he  was 
injured  as  a  result  of  obedience  to  the  orders  which  Dorr  negligently 
gave.  If  one  invite  another  into  danger  of  which  the  former  ought 
to  be  aware,  and  of  which  the  latter  is  ignorant,  and  is  under  no 
duty  to  inquire,  and  injury  follows,  responsibility  follows.  Fisher 
V.  Jansen,  30  111.  App.  91;  Elliotts.  Hall,  15  Law  Rep.  Q.  B.  Div.  315. 

The  peremptory  instruction  by  the  court  to  the  jury  to  render  a 
verdict  for  the  appellee  was  error  and  the  judgment  is  reversed  and 
the  cause  remanded. 

Opinion  by  Gary,  J. 
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STANDARD  OIL  COMPANY  V.  HELMICK. 

Supreme  Court,  Indiana,  May,  iSgj. 


MASTER  AND  SERVANT  — RISK  OF  EMPLOYMENT  —  PROVINCE  TO 
REPAIR  MACHINE.  — An  employee  who  conlinues  to  work  with  a  dan- 
gerous machine  after  the  employer  has  promised  to  repair  ii  when  the  job 
oo  band  has  been  completed  assumes  the  risk  until  that  time,  and  to  recover 
for  an  injury  sustained  must  show  that  such  injury  occurred  after  the  com- 
pletion of  the  job  and  within  a  reasonable  lime  thereafter  for  malting  the 

SPECIAL  FINDINGS. —  A  special  finding  that  returns  conclusions  of  law  in 
relation  to  negligence  instead  of  returning  the  facts,  is  so  defective  that 
judgment  cannot  be  rendered  upon  it. 

IMPROBABLE  DANGER.  —  It  is  not  negligence  to  fail  to  foresee  and  guard 
against  a  danger  that  is  wholly  improbable. 

Appeal  from  judgment,  Circuit  Court,  Lake  County,  in  favor  of 
plaintiff. 

J.  W.  GoucHE  and  A.  D.  Eddy,  for  appellant. 

Peter  Crumpacker,  John  G.  Erdlitz  and  Edward  W.  Wickey, 
for  appellee. 

McCabe,  J.  — The  appellee  sued  the  appellant  to  recover  damages 
for  a  personal  injury  caused  to  him,  as  alleged,  by  the  negligence  of 
the  appellant  as  the  employer  of  the  appellee.  The  Circuit  Court 
overruled  a  demurrer  for  want  of  sufficient  facts  to  the  complaint. 
The  issues  formed  upon  the  complaint  were  tried  by  a  jury,  result- 
ing in  a  special  verdict  under  the  law  of  1895,  upon  which  the  court 
rendered  judgment  for  the  plaintiff. 

The  errors  assigned  call  in  question  the  action  of  the  court  in 
overruling  the  demurrer  to  the  complaint,  and  the  sufficiency  of  the 
facts  found  in  the  special  verdict  to  support  the  judgment.  The 
question  of  the  sufficiency  of  the  facts  found  in  the  special  verdict 
to  constitute  a  cause  of  action  and  to  support  a  judgment  is  the 
same  as  that  presented  by  the  demurrer  to  the  complaint  for  want 
of  sufficient  facts,  and,  therefore,  we  will  only  determine  the  suffi- 
ciency of  the  special  verdict.  The  verdict  consists  of  two  hundred 
and  twenty-six  interrogatories  and  answers  thereto,  making  it  need- 
lessly and  inexcusably  long.  The  substance  of  the  special  verdict 
is:  That  the  plaintiff  was  a  corporation  from  August  17,  1894, 
until  the  present  time,  and  owned  and  operated  a  manufacturing 
plant,  in  which,  among  other  things,  it  manufactured  candles. 
That  candle-molding  machines  were  used  therein.     That   plaintiff 


DigiLizedbyGoOglc 


American  Negligence  Reports.  611 

engaged  as  a  servant  for  defendant  in  its  said  business  of  candle* 
making  August  37,  1894,  and  was  from  that  time  so  emplo3'ed  up  to 
November  16, 1894,  when  be  was  injured  as  hereinafter  stated.  That 
be  had  no  knowledge  of  candle-making  machinery  at  the  time  he 
engaged  in  defendant's  service.  That  the  candle-molding  machine 
No.  I,  about  which  plaintiff  was  injured,  had  been  in  use  and  opera- 
tion in  making  candles  since  the  year  1885.  That  defendant  had 
used  and  operated  said  candle-molding  machine  for  one  year  prior 
to  the  time  plaintiff  was  injured.  That  plaintiff  operated  said  No.  i 
machine  for  one  month  prior  to  his  injury;  that  being  a  part  of 
the  duty  he  engaged  to  perform.  The  separation  of  the  candles 
from  the  molds  was  accomplished  in  turning  a  shaft  by  means  of  a 
crank  on  the  end  thereof,  made  to  turn  by  hand.  The  shaft  ran 
longitudinally.  When  turned,  ic  would  elevate  and  remove  the  can- 
dles in  the  molds  therefrom.  The  end  of  said  shaft  was  constructed 
with  a  square  tenon,  onto  which  the  eye  of  the  crank  would  fit  so  that 
it  could  not  turn  without  turning  the  shaft.  This  crank  was  made  to 
slip  on  and  off  of  the  shaft  at  will.  It  was  used  for  the  purpose  of 
turning  the  shaft.  The  crank  was  not  fastened  to  the  shaft,  but 
could  be  taken  off  and  put  on  at  pleasure.  It  required  a  man  of 
ordinary  strength  at  the  time  plaintiff  was  hurt  to  turn  said  crank 
in  forcing  the  candles  out  of  the  molds  in  said  machine,  they  being 
filled  with  candles.  That  plaintiff  was  turning  said  crank  and  shaft 
at  the  time  of  his  injury  for  the  purpose  of  raising  the  candles  in 
the  molds  out  of  the  same.  The  crank  was  fully  on  the  tenon, 
which  was  worn  smooth,  and  somewhat  tapering  towards  the  end, 
and  liable  to  slip  off  in  operating  the  same,  and  there  was  some 
danger  in  using  the  same.  That  the  crank  and  shaft  were  so  worn  at 
the  time  of  plaintiff's  injury,  and  for  a  month  prior  thereto,  that  they 
did  not  fit  closely  together.  Such  defects  and  want  of  repair  herein 
found  increased  the  danger  attending  the  use  of  said  machine.  That 
the  defects  in  said  machine  herein  found  and  failure  to  put  said 
machine  in  proper  condition  were  the  direct  cause  of  plaintiff's 
injury.  That  defendant  had  due  notice  and  knowledge  of  said 
herein-found  defects  and  defective  condition  of  said  machine  one 
week  before  said  November  16,  1894, — in  ample  lime  to  have 
repaired  said  machine  and  remedied  said  defects  before  plaintiff's 
injury.  That  defendant,  when  complained  to  by  plaintiff  of  said 
defects,  through  one  Bendle,  representing  it  therein,  promised 
plaintiff  to  remedy  and  repair  said  machine;  and  about  a  week 
before  said  injury  plaintiff  notified  Charles  J.  McGregor  of  said 
defects,  and  he  at  the  time  promised  to  repair  said  tenon  and  said 
crank  as  soon  as  the  order  they  were  then  filling  was  turned  out. 
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That  said  McGregor  at  said  time  had  charge  and  superinteadence 
over  the  entire  candle  factory  of  defendant,  and  the  men  employed 
therein,  and  at  the  time  and  prior  to  said  injury  said  McGregor  had 
occasionally  employed  and  discharged  servants  of  defendant  in  said 
factory.  And  it  was  his  duty  to  see  and  provide  for  repairing  the 
machinery  of  said  candle  factory.  Said  Bendle  at  the  time,  and  for 
six  months  prior  thereto,  was  in  the  employ  of  defendant  as  fore- 
man in  said  candle  factory.  That  it  was  a  part  of  said  Bendle's 
duty,  in  his  employment  with  defendant  as  such  foreman,  to  inspect 
the  machinery  as  to  its  condition,  safety,  and  state  of  repair,  and  to 
repair  the  same  when  out  of  order.  That  plaintiff  was  induced  by 
said  promises  of  repair  to  remain  in  defendant's  service,  and  work 
with  said  machine,  until  he  was  injured.  That  neither  said  Bendle 
nor  said  McGregor  fulfilled  their  promises  to  repair  said  machine, 
and  neither  of  them  repaired  the  same,  nor  did  the  defendant  so 
repair  said  machine.  That  on  the  said  day  —  November  16,  1894, 
—  plaintiff,  in  the  discharge  of  his  duty  as  aforesaid,  was  attempting 
to  turn  the  crank  on  said  shaft,  and  said  crank  slipped  off  the  shaft, 
the  same  being  fully  on  said  shaft  before  it  so  slipped  off;  and  by 
reason  of  its  so  slipping  off  plaintiff  was  thrown  against  and  precipi- 
tated upon  the  sharp  corner  of  a  raised  platform  then  and  there 
situated,  fourteen  inches  in  height,  and  a  part  of  the  structure  of 
the  room  in  which  said  machine  was  situated.  That  said  fall 
sprained  and  ruptured  the  muscles  of  the  left  lumbar  region  of 
plaintiff's  back,  producing  a  partial  paralysis  of  the  left  side  of  his 
body,  injuring  his  left  kidney,  and  producing  hemorrhage  of  his 
intestines,  and  a  muscular  tumor  in  the  muscles  of  the  left  side  of 
his  back,  making  it  necessary  that  an  operation  be  performed  to 
remove  the  same,  which  was  done.  That  plaintiff's  spine  was 
injured,  and  he  is  lame  as  a  result  of  said  injury.  That  as  another 
result  of  said  injury,  blood  and  pus  pass  from  him  with  his  urine  and 
his  excrement.  That  he  has  suffered,  and  now  suffers,  pain  resulting 
from  said  injury.  That  said  injuries  are  permanent,  and  unfit  him  for 
any  kind  of  manual  labor.  Plaintiff  was  thirty-two  years  of  age,  strong, 
able-bodied,  and  active,  and  in  good  health,  prior  to  his  injury, 
and  earned  three  dollars  a  day,  but  his  labor  was  not  worth  that 
much.  That  he  incurred  an  indebtedness  of  $200  in  and  about 
endeavoring  to  cure  himself  of  said  injuries.  That  he  was  damaged 
in  the  sum  of  {5,000.  That  the  danger  in  operating  said  crank  and 
machinery  was  not  imminent  or  probable,  either  at  the  time  the 
promises  to  repair  were  made  or  at  the  time  plaintiff  was  injured. 
Plaintiff  had  worked  in  said  candle  factory  where  he  was  hurt  for 
three  months  prior  to  his  being  hurt,  and  was  familiar  with  the 
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manner  of  operating  the  machine  No.  t  at  the  time  his  injury 
occurred.  The  condition  of  the  machine  No.  i,  as  it  was  when 
plaintiff's  injury  occurred,  had  existed  one  day  ptior  thereto,  as 
there  was  gradual  wear,  and  the  machine  had  been  in  substantially 
the  same  condition  at  the  time  plaintiff  began  operating  it,  with  the 
exception  of  usual  wear;  and  plaintiff  learned  of  its  condition  in 
two  weeks  after  he  commenced  operating  it.  The  crank  slipped  off 
the  end  of  the  shaft  while  plaintiff  was  operating  it  about  two  weeks 
before  he  was  injured,  and  frequently  so  slipped  off  during  the  time 
plaintiff  used  it  prior  to  his  injury,  and  while  so  using  it.  A  photo- 
graph of  the  crank  on  the  shaft  with  a  man  holding  the  handle  of 
the  crank  in  his  hands  as  if  in  the  act  of  turning  it  is  made  a  part  of 
the  special  verdict.  From  this  it  appears  to  be  about  the  same  in 
principle  as  the  crank  on  a  fanning-mill,  or  a  grindstone,  or  that  of 
a  modern  cider-mill.  No  amount  of  verbiage  or  multiplicity  of 
words  can  obscure  the  fact  that  such  a  crank  is  made  to  slip  on  and 
off  the  shank  at  pleasure,  and  that  in  turning  the  shaft  by  hand  any 
one  with  common  sense  must  know  that  the  power  or  pressure  can 
be  so  applied  as  that  the  crank  will  stay  on  the  tenon  of  the  shaft  or 
that  it  can  be  so  applied  that  it  will  work  off;  that  it  is  as  simple  as  a 
hoe,  an  ax,  a  spade,  or  a  ladder.  There  is  no  finding  as  to  the  man- 
ner in  which  appellee  applied  the  pressure  or  power  to  the  crank,  or 
as  to  what  care  he  used  to  prevent  its  slipping  off,  or  what  precau- 
tion he  observed  to  avoid  injury  to  himself  in  case  it  should  slip  off. 
He  knew  it  was  liable  to  slip  off,  as  the  facts  found  show.  Whether 
he  was  bound  to  anticipate  injury  to  himself  in  case  it  did  slip  off  is 
quite  another  question.  The  burden  was  on  him  to  show  that  he 
was  free  from  negligence  contributing  to  his  own  injury.  This 
burden  he  attempted  to  discharge  by  the  following  questions  and 
answers  in  the  special  verdict:  "Was  the  plaintiff  in  anywise  at 
fault  in  acting  in  the  premises  as  he  did  ?  Ans.  No.  Did  the  plain- 
tiff at  all  times  exercise  ordinary  care  under  the  circumstances? 
Ans.  Yes."  This  court,  in  Railway  Co.  v.  Adams,  105  Ind.,  at 
page  161,  5  N.  E.  Rep.  191,  speaking  of  the  special  verdict  in  that 
case,  said:  "  In  the  eleventh  and  fourteenth  findings  it  is  stated 
that  the  appellee  received  the  injury  without  fault  or  negligence  on 
his  part.  In  the  twelfth  Rnding  it  is  stated  that  appellee  exercised 
such  care  as  might  reasonably  have  been  expected  of  him,  considering 
his  youth  and  inexperience.  The  fifteenth  finding  is  that  appellant 
was  careless  and  negligent  in  allowing  the  sliver  or  splint  to  remain 
or  protrude  from  the  rail.  •  •  •  In  each  and  all  of  these  findings 
in  relation  to  wrong  and  negligence  on  the  part  of  appellant  the 
jury,  instead  of  returning  the  facts,  and  leaving  it  to  the  court  to 
Vol.  11  —  33 
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pronounce  the  law  upon  those  facts,  returned  conclusions  which 
embody  conclusions  of  law.  This  they  had  no  right  to  do,  and 
hence  all  such  conclusions  must  be  disregarded,  and  hence  there  is 
nothing  properly  in  the  verdict  showing  that  appellant  was  guilty  of 
negligence.  *  *  *  It  is  apparent  that  the  jury  *  •  *  re- 
turned legal  conclusions  instead  of  facts.  The  verdict  is  therefore 
defective  upon  its  face,  and  so  defective  that  judgment  cannot  be 
rendered  upon  it."  To  the  same  effect  are  Railway  Co.  v.  Bush, 
loi  Ind.  582;  Railway  Co.  w.  Barnhart,  iig  Ind.  399,  16  N.  E.  Rep, 
131 ;  Railway  Co.  v.  Burger,  124  Ind.  275,  24  N.  £.  Rep.  981 ;  Board 
V.  Bonebrake  (Ind.  Sup.)  45  N.  E.  Rep.  470,  and  cases  there  cited. 
According  to  these  authorities,  we  would  be  justified  in  reversing 
the  case  on  the  sole  ground  that  the  special  verdict  fails  to  find 
facts  showing  that  appellant  was  free  from  contributory  negligence. 
Appellee,  however,  has  placed  most  of  his  reliance  on  the  claim  put 
forward  that  the  facts  found  bring  him  within  the  exception  to  the 
general  rule  that  the  employee  who  continues  in  the  service  of  his 
employer  after  notice  of  a  defect  in  machinery,  tools,  or  working 
place,  augmenting  the  danger  of  the  service,  assumes  the  risk  as 
increased  by  the  defect,  the  exception  being  that  he  does  not  assume 
such  increased  risk  if  the  master  expressly  or  impliedly  promises  to 
remedy  the  defect.  It  may  be  conceded  that  such  an  agreement 
was  found  in  the  special  verdict,  and  also  that  there  was  full  notice 
of  the  defect.  The  promise  of  the  master  is  the  basis  of  the  excep- 
tion. Railway  Co.  v.  Watson,  114  Ind.  20-27,  '4  N-  ^-  Rep.  721, 
and  15  N.  E.  Rep.  824,  and  authorities  cited  on  latter  page.  The 
ground  on  which  the  exception  rests  is  the  inducement  held  out  to 
and  influencing  the  servant  by  the  master's  agreement  to  repair.  If 
he  remains  in  the  service  of  his  master  after  knowledge  of  the 
danger  in  the  absence  of  a  promise  of  the  master  to  repair,  he 
assumes  the  risk.  Railway  Co.  v.  Watson,  supra.  In  case  of  such 
promise  to  repair  by  the  master  relied  upon  by  the  servant,  inducing 
him  to  remain  in  the  service,  the  servant  may  recover  for  an  injury 
caused  by  such  defect  within  such  a  period  of  time  after  the  promise 
as  would  be  reasonable  to  allow  for  such  repairs  to  be  made.  Cor- 
coran V.  Gas  Light  Co.,  81  Wis.  191,  51  N.  W.  Rep.  338;  Railway 
Co.  V.  Watson,  supra;  Power  Co.  v.  Murphy  (Ind.  Sup.)  18  N.  E, 
Rep.  30;  Barnsv.  Manufacturing  Co.  (Ind.  Sup.)  45  N.  E.  Rep.  188, 
But  here  the  promise  was  not  to  repair  generally,  which  would  imply 
that  it  was  to  be  done  within  a  reasonable  time.  The  promise  was 
to  repair  as  soon  as  the  present  order  was  run  out.  How  long  that 
would  take  —  whether  a  week,  thirty  days,  six  months,  or  a  year 
after  the  promise  was  made  —  is  not  found  in  the  special  verdict. 
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For  aught  that  appears,  it  may  have  required  thirty  days  or  six 
months  to  run  out  that  order  At  the  end  of  thai  time  the  promise 
was  to  repair.  That  being  so,  there  could  have  been  no  inducement 
influencing  the  appellee  to  remain  in  the  service,  and  work  with  the 
alleged  dangerous  machine  during  that  thirty  days  or  six  months, 
expecting  the  danger  to  be  obviated,  as  is  the  case  where  the  promise 
is  to  repair  generally,  implying  it  is  to  be  done  within  a  reasonable 
time.  In  Railway  Co.  v.  Watson,  supra,  it  was  said  on  page  30,  114 
Ind.,  and  page  736,  14  N.  E.  Rep.:  "  Now,  if  there  had  been  a 
promise  to  furnish  a  lantern  at  the  end  of  the  thirty  days,  that 
would  not  relieve  plaintiff  from  the  risk  incurred  by  working 
without  a  lantern  for  that  thirty  days,  when,  as  he  says,  he  had 
no  expectation  that  a  lantern  would  be  furnished."  So  In  the  case 
before  us,  there  could  be  no  expectation  on  the  part  of  the 
appellee  that  any  repairs  were  to  be  made  during  the  time 
required  to  run  out  the  order  on  which  appellee  was  at  work 
at  the  time  the  promise  was  made.  And  hence,  during  that 
time,  whatever  its  length  was,  the  promise  would  not  relieve  plain- 
tiff from  the  risk  incurred  by  working  without  such  repairs.  There- 
fore, if  the  plaintiff's  injury  occurred  during  the  time  required  to 
run  out  that  order,  and  before  it  was  finished,  the  promise  to  repair 
did  not  relieve  him  from  the  risk  incurred  in  working  without  the 
repairs.  In  other  words,  it  left  him,  as  to  risks  from  known  dangers 
within  that  time,  as  if  no  agreement  to  repair  had  been  made,  and 
that  is  that  he  assumed  such  risks.  The  time  necessary  to  finish 
that  order  might  have  been,  as  already  observed,  thirty  or  sixty 
days,  or  even  six  months,  after  the  agreement  to  repair  was  made. 
The  burden  of  showing  that  the  appellee's  injury  occurred  after  the 
expiration  of  that  time,  and  within  a  reasonable  time  thereafter  for 
making  the  repairs,  was  on  the  plaintiff,  and  the  failure  to  find  that 
the  injury  occurred  after  the  order  was  finished,  and  within  such 
reasonable  time  thereafter,  must  be  held  as  a  finding  against  him  as 
to  that  point.  Helwig  v.  Beckner  (Ind.  Sup,)  46  N,  E.  Rep.  644; 
Burns  V.  Manufacturing  Co.,  supra.  But  there  is  no  finding  here  as 
to  what  repair  was  needed,  or  what  repair  would  obviate  the  danger. 
Indeed,  there  was  no  finding  that  any  repair  could  possibly  obvi- 
ate the  danger.  The  crank,  like  a  hoe,  an  ax,  a  spade,  a  garden 
rake,  or  a  ladder,  is  very  simple,  and  free  from  ordinary  danger,  yet 
all  these  implements  may  be  so  used  as  to  inflict  injury  on  those 
who  use  them.  It  has  been  held  by  this  court  that  so  simple  a  thing 
as  a  ladder  is  not  subject  to  the  exception  to  the  general  rule  above 
stated,  whereby  an  agreement  to  repair  it  exonerates  the  servant 
from   his  implied  assumption  of  the  risks  resulting  from  its  known 
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defects,  Meador  v.  Railway  Co.,  138  Ind,  290,  37  N.  E.  Rep,  711. 
Moreover,  it  is  found  that  there  was  no  probable  danger  from  the 
use  of  the  machine.  It  is  held  by  this  court  that  it  is  not  negli- 
gence to  fail  to  foresee  and  guard  against  a  danger  that  is  wholly 
improbable.  Railway  Co.  v.  Locke,  iia  Ind.  404,  14  N.  E.  Rep. 
391.  The  facts  found  in  the  special  verdict  are  not  sufficient  to 
establish  a  cause  of  action  and  support  the  judgment. 

The  judgment  is  reversed,  with  instructions  to  render  judgment 
upon  the  verdict  in  favor  of  the  defendant 


SEYBOLD  V.  TERRE   HAUTE   &   INDIANAPOLIS 
RAILROAD  COMPANY. 

Appellate  Court,  Indiana,  April,  tSgy. 


RAILROADS  — FAILURE  TO  RESTORE  HIGHWAY  AT  CROSSING- 
STATUTE —CONTRIBUTORY  NEGLIGENCE. —  Where  the  finding  of 
the  special  verdict  was  that  the  defendant's  tracks  intersected  tKe  highway 
at  right  angles;  thai  the  filling  at  ihe  crossing  was  about  seven  (eel  above 
the  original  surface  of  the  ground:  that  the  highway  as  elevated  by  the 
defendant  was  only  between  twelve  and  fifteen  feel  wide,  had  sloping  sides 
without  guards,  and  a  ridge  in  the  center  between  the  wagon  ruts;  that 
the  surface  sloped  to  one  side  and  al  the  time  of  the  injury  "as  covered 
wilh  snow  and  ice;  that  when  the  plaintiff  was  injured  by  the  sliding  of  the 
rear  wheels  of  his  wagon  down  one  side  of  the  embankment  he  was  on  top 
of  a  load  of  wood  and  was  trying  to  stop  Ihe  slipping  by  using  a  brake; 
that  his  horses  were  gentle,  but  that  the  wagon  lires  were  old  and  rounded 
oEI  at  the  edges,  and  plaintiff  knew  the  condition  of  the  road,  non-compll- 
ance  with  Horner's  Rev.  St.  1S96,  sec.  3903.  that  requires  a  railroad  company 
constructing  Its  road  over  a  highway  to  restore  it  to  its  fonner  condition 
was  shown,  and  It  was  also  shown  thereby  that  plaintiff  was  not  guilty  of 
contributory  negligence. 

Appeal  from  judgment,  Circuit  Court,  Cass  County,  in  favor  of 
defendant. 

Dudley  H.  Chase  and  Nelson  &  Mvbrs,  for  appellant. 

McCoNNEL&  Jenkins  and  Mitter,  Winter  &  Blah,  for  appellee. 

Two  questions  involved  in  the  special  verdict  are  presented  for 
our  consideration;  the  one  being  whether  or  not  the  verdict  shows 
actionable  negligence  on  the  part  of  the  appellee,  the  other  being 
whether  or  not  it  shows  the  appellant's  freedom  from  negligence 
proximately  contributing  to  the  injury.  We  find  it  difficult  to  arrive 
at  a  satisfactory  decision  of  either  of  these  questions.  It  is  well 
settled  that  when  a  party  moves  for  judgment  in  his  favor  on  a 
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f^pecial  verdict,  and  excepts  to  the  overruling  of  his  motion,  or 
where  a  party  excepts  to  the  action  of  the  court  In  rendering  judg- 
ment upon  a  special  verdict  for  his  adversary,  he  thereby  admits,  so 
far  as  such  action  of  the  court  is  concerned,  that  the  special  verdict 
states  the  facts  fully  and  correctly;  and  in  reviewing  such  action  of 
the  court  the  special  verdict  cannot  be  aided  by  intendment.  Rail- 
road Co.  V.  Miller,  141  Ind.  533,  37  N.  E.  Rep.  343;  Stone  Co.  v. 
McCain,  133  Ind.  331,  31  N.  E.  Rep.  956.  The  railroad  company, 
in  constructing  its  railway  across  the  Logansport  and  Georgetown 
road,  was  required  to  construct  the  railway  so  as  not  to  interfere 
with  the  free  use  of  the  road,  and  in  such  manner  as  to  afford  secur- 
ity for  life  and  property,  and  to  restore  the  road  to  its  former  state, 
or  in  a  sufHcient  manner  not  to  unnecessarily  impair  its  usefulness. 
The  statute  imposed  upon  the  railroad  company  the  duty  of  restoring 
the  highway  to  its  former  state  as  nearly  as  possible,  and  the  failure 
to  observe  such  duty  would  be  actionable  negligence  in  respect  to  _ 
any  person  who  sustained  injury  thereby  without  his  fault.  Railroad 
Co.  V-  Carvener,  113  Ind,  51,  14  N.  E.  Rep.  738;  Railroad  Co.  v. 
Clem,  123  Ind.  15,  23  N.  E.  Rep.  965.  While  the  highway  could 
not  be  restored  in  all  respects  to  its  former  condition,  the  railway 
company  was  bound  to  restore  it  so  far  as  not  to  impair  its  useful- 
ness more  than  the  additional  use  of  it  for  railroad  purposes  ren- 
dered absolutely  necessary.  Railroad  Co.  v.  Carvener,  supra.  It 
is  sufficient  to  constitute  a  violation  of  statutory  duty,  if  the  free  use 
of  the  highway  has  been  interfered  with  by  the  failure  of  the  railroad 
company  to  so  restore  it  to  its  former  state ;  and,  in  order  that  there 
may  be  such  a  failure,  it  is  not  nccesssary  that  the  changed  condi- 
tion of  the  highway  should  be  such  as  to  present  a  positively  and 
unavoidably  dangerous  impediment  to  ordinary  travel.  Railroad 
Co.  V.  Carvener,  supra.  It  is  the  duty  of  a  railroad  company  to 
make  and  to  keep  the  crossings  of  highways  in  good  condition,  and 
safe  for  public  travel;  and  the  present  owners  of  a  railroad  still 
maintaining  a  crossing  constructed  by  former  owners  of  the  railroad 
are  bound  to  keep  it  in  good  condition.  Riilroad  Co.  v.  Mcintosh, 
140  Ind.  261,  38  N.  E.  Rep.  476.  The  failure  to  perform  this  statu- 
tory duty  amounts  to  a  creation  or  maintenance  of  a  public  nuisance. 
Shear.  &  R.  Neg.  sec.  359;  Railroad  Co.  v.  Crist,  116  Ind.  446,  455. 
456, 19  N.  E.  Rep.  310,  314;  Railroad  Co.  r'.  Claire,  6  Ind.  App.  390,  33 
N.  E.  Rep.  918.  In  Railroad  Co.  v.  Crist,  jw/ra,  the  court,  speaking 
of  the  statutory  proifision  here  involved,  said:  "The  right  to 
interfere  with  a  highway  is  coupled  with  the  duty  to  make  it  as  safe 
as  before  it  was  disturbed,  or,  at  least,  to  use  reasonable  care  and 
skill  to  do  so.     This  duty  is  violated  if  there  is  a  failure  to  restore 
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it  to  its  former  condition  in  all  cases  where  the  exercise  of  reason- 
able care  and  skill  effect  a  restoration."  When  the  construction  of 
a  railroad  causes  a  fill  in  the  highway,  so  as  to  make  it  dangerous 
for  travelers  unless  protected,  it  is  the  duty  of  the  railroad  company 
to  erect  proper  guards  or  barriers  to  prevent  travelers  from  falling 
off  the  embankment  Barriers  are  a  reasonable  part  of  a  necessary 
restoration  of  the  highway  to  a  safe  condition  for  travel.  Elliott, 
R.  R.,  sec.  1107,  and  authorities  cited.  See,  further,  Elliott,  Roads 
&  S.  598  et  seq.\  Elliott,  R.  R.,  sees.  1105-1112. 

In  examining  the  special  verdict  for  the  purpose  of  determining 
whether  it  shows  a  failure  of  the  appellee  to  maintain  the  crossing 
with  the  west  approach  thereto  as  required  by  the  statute,  and 
whether  it  shows  the  appellant  to  have  exercised  due  care,  we  find 
that  the  railroad  crossed  the  highway  practically  at  right  angles  to 
the  line  of  the  highway,  and  that  the  fill  at  the  crossing  was  about 
seven  feet  above  the  original  surface  of  the  ground.  By  the  literal 
interpretation  of  the  language  of  the  eighth  paragraph  of  the  ver- 
dict, the  approach  from  the  west  towards  the  crossing  would  seem 
to  have  been  a  descent;  but,  taking  the  entire  verdict  together,  it 
shows  a  descent  from  the  railroad,  upon  an  elevated  approach  one 
hundred  and  fifty  feet  long  and  from  twelve  to  fifteen  feet  wide,  the 
entire  elevation  of  the  crossing  above  the  point  of  the  highway  one 
hundred  and  fifty  feet  west  of  the  crossing  being  nine  feet  seven 
and  one-half  inches.  The  general  surface  of  the  highway  was  not 
upon  an  elevated  grade  until  after  the  railroad  was  built.  The  rail- 
road tracks  were  substantially  on  a  level  with  the  highway  so  ele- 
vated. The  place  where  the  wagon  slipped  so  far  from  the  traveled 
portion  of  the  highway  that  it  turned  over  was  about  forty  feet 
west  of  the  west  rail  of  the  railroad.  The  right  of  way  extended 
thirty-five  feet  westward  from  the  center  of  the  railroad.  The 
descent  to  the  western  limit  of  the  right  of  way  was  three  feet  four 
and  one-half  inches,  while  the  descent  from  said  center  to  a  point 
fifty  feet  west  of  it  was  four  feet  six  and  one-half  inches.  The 
approaches  were  constructed  when  the  railroad  was  built,  and 
remained  in  substantially  the  same  condition  till  about  the  year 
1889.  About  that  time  the  appellee  placed  along  its  right  of  way, 
north  of  the  bridge,  and  between  it  and  the  north  side  of  the  high- 
way, a  quantity  of  gravel,  earth,  and  boulders.  This  material  was 
arranged  and  spread  by  the  road  supervisor,  as  such,  assisted  by 
one  of  his  own  men  and  certain  employees  of  the  appellee,  under 
the  direction  of  the  supervisor;  the  greater  part  being  thrown  on 
the  west  side  of  the  railroad.  It  was  spread  on  the  appellee's  right 
of  way,  and  in  part  on  the  traveled  portion  of  the  highway  within 
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the  right  of  way.  la  1890  and  1891  a  road  supervisor  caused  gravel 
to  be  placed  on  the  approach,  beginning  such  work  at  its  west,  and 
extending  to  a  point  about  six  feet  west  of  the  west  rail  of  the  rail- 
road. A  portion  of  this  work  (what  portion  is  not  stated)  was  done 
by  the  appellant  while  working  out  his  road  tax;  and,  in  addition  to 
such  work,  appellant,  in  1891,  voluntarily,  and  at  his  expense,  put 
some  gravel  on  the  highway  within  the  right  of  way,  according  to 
his  own  ideas,  and  without  supervision  or  direction  from  anybody, 
placing  the  gravel  on  the  west  approach  from  a  point  about  six  feet 
west  of  the  west  rail  of  the  railroad  to  a  point  some  ten  feet  west 
thereof  (therefore  on  a  space  about  four  feet  long  from  east  to 
west).  It  does  not  appear  that  he  changed  the  conformation.  He 
left  the  surface  at  that  place  of  four  feet  in  length,  so  that  there 
was  a  slight  elevation  or  ridge  (the  height  not  being  stated)  near 
the  center  of  the  traveled  portion  of  the  highway,  and  south  of  said 
ridge  a  slight  inclination  towards  the  river,  and  south  side  of  the 
highway,  at  that  point  where  he  so  spread  gravel.  Further  west 
said  inclination  towards  the  south  increa.sed  slightly,  and  was  greater 
at  a  point  about  forty  feet  west  of  the  west  rail  of  the  railroad  — 
that  is,  at  about  the  place  where  the  wagon  slipped  off  —  than  at 
the  place  where  he  so  placed  the  gravel.  The  road  supervisor  saw 
this  work,  and  made  no  objection  to  it.  It  does  not  appear  that  any 
of  the  work  done,  whether  by  appellant  or  under  the  direction  of  the 
road  supervisors,  was  improperly  done,  or  that  any  of  it  injured  the 
highway,  or  rendered  it  more  dangerous,  or  that  any  of  it  was  not 
needed,  or  did  not  improve  the  condition  of  the  highway,  or  that 
any  fault  was  attributable  to  any  one  on  account  of  any  work  done 
by  way  of  repairing  the  highway.  The  appellee  never  did  any  work 
on  the  west  approach  west  of  its  right  of  way,  except  as  small  por- 
tions of  the  material  50  spread  in  1889  extended  beyond  the  line. 
The  highway  remained  as  thus  made  and  jepaired  until  the  time  of 
the  accident.  Immediately  west  of  the  railroad  the  highway  was 
practically  level,  and  about  fiHeeu  feet  wide.  The  surface  of  the 
traveled  portion  west  of  the  railroad,  and  on  the  right  of  way,  had 
a  slight  ridge  in  the  middle  between  the  tracks  where  wheels  ordi- 
narily run.  This  ridge  began  about  six  feet  from  the  west  rail  of 
the  railroad.  How  far  it  extended  is  not  stated.  It  was  over  a 
portion  of  this  part  of  the  highway  that  appellant  bad  spread  some 
gravel.  It  does  not  appear  that  he  made  the  ridge  or  the  inclination 
of  the  highway  south  of  it.  The  inclination  is  not  spoken  of  as  part 
of  the  ridge,  or  as  the  slope  thereof,  but  as  being  south  of  the  ridge ; 
and  the  ridge  itself  is  spoken  of  as  a  slight  ridge  in  the  middle 
between  the  tracks  where  wheels  ordinarily  run.     It  is  found  that 
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"  the  surface  of  the  traveled  portion  of  said  highway  upon  the 
defendant's  right  of  way,  after  getting  some  six  feet  from  the  west 
rail  of  defendant's  track,  had  a  slight  inclination  towards  the  south, 
being  in  the  direction  of  the  Wabash  river;  "  that  is,  it  appears  that 
the  whole  surface  of  the  traveled  way  inclined  to  the  south,  there 
being  a  slight  elevation  in  the  middle  between  the  ruts  made  by 
wagon  wheels.  It  further  appears  that  after  leaving  the  right  of 
way,  and  immediately  west  of  it  (and  therefore  at  about  the  place 
where  the  wagon  slipped  off),  the  traveled  portion  of  the  highway 
became  slightly  narrower  than  it  was  upon  the  right  of  way,  and  the 
inclination  of  its  surface  (that  is,  of  the  surface  of  the  traveled  por- 
tion of  the  road)  towards  the  south  was  slightly  increased.  There 
appears  to  have  been  a  g:neral  inclination  of  the  highway  towards 
the  south  from  the  place  where  the  hind  wheels  commenced  to  slip 
to  the  place  where  the  wagon  was  overturned.  Notwithstanding 
the  narrowness  and  the  elevation  and  the  inclination  of  the  approach, 
there  never  at  any  time  was  any  guard-rail  at  any  point  along  the 
west  approach.  The  appellant  had  been  for  years  passing  over  the 
highway,  and  knew  and  was  well  acquainted  with  all  the  dangers 
attendant  upon  the  use  thereof.  Notwithstanding  the  dangers  thus 
implied,  the  highway  was  reasonably  safe  for  travelers  thereon, 
exercising  ordinary  care  and  diligence,  when  not  covered  with  snow 
and  ice.  At  the  time  of  the  accident  the  whole  surface  of  the  high- 
way, except  small  patches,  was  covered  with  ice  and  snow,  and  was 
very  slippery.  The  appellant  went  from  his  home  to  his  farm,  four 
miles  distant,  for  a  load  of  wood.  This  was  not  a  useless  errand. 
He  returned  with  about  a  cord  of  wood  on  the  wagon  between  five 
and  six  o'clock  p.  m.  The  tires  on  the  wheels  of  the  farm  wagon 
were  three  inches  wide,  old,  and  worn  smooth;  the  edges  being 
rounded  off,  — to  what  extent  is  not  stated.  The  wagon  was  pro- 
vided with  a  sufficient  brake.  The  two  horses  attached  to  the 
wagon  were  five  and  six  years  old,  respectively,  and  free  to  go. 
The  appellant  was  sixty  years  old,  and  was  enjoying  fair  average 
health.  He  was  well  acquainted  with  the  character  of  his  team, 
wagon,  load,  and  brake.  On  his  return  he  crossed  the  railroad  track 
substantially  at  right  angles,  the  railroad  being  substantially  at  right 
angles  with  the  highway,  He  drove  in  the  traveled  portion  of  the 
highway;  that  is,  with  the  front  wheels  in  the  ruts,  the  rear  wheels 
following  the  front  ones  until  the  rear  wheels  were  six  feet  from  the 
railroad,  when  they  began  to  slip  towards  the  south.  They  do  not 
appear  to  have  gone  to  the  south  because  of  his  driving  loo  far  to 
the  south,  for  he  drove  in  the  traveled  way,  and  in  a  straight  course; 
but  it  is  said  that  the  slipping  was  because  of  the  icy  condition  of 
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the  road.  It  appears  that  the  horses,  keeping  in  the  proper  place  in 
the  road,  held  there  the  front  wheels,  which  were  near  them,  and 
subject  to  the  effect  of  their  strength;  but  they  were  unable  to 
keep  the  more  distant  hind  wheels  from  slipping  round  until 
the  wagon  was  drawn  thereby  into  such  a  position  that  it 
overturned  at  the  place  where  the  surface  of  the  embankment 
became  more  narrow,  and  more  inclined  to  the  south.  The  appel- 
lant was  on  his  knees  on  top  of  the  load,  holding  the  lines  with  his 
left  hand,  and  the  brake  with  his  right.  It  does  not  appear  that  he 
could  have  acted  more  safely  in  these  respects.  His  horses  were 
reasonably  gentle,  and  were  under  his  control.  And  while  it  appears 
that  he  did  not  apply  the  brake  with  full  force,  or  so  as  to  lock  the 
wheels,  and  keep  them  from  turning,  it  does  not  appear,  and  we 
cannot  know  as  matter  of  law,  that  it  would  have  been  safer  to  do 
otherwise.  He  had  no  other  way  to  go  for  the  load  of  wood,  and 
he  had  no  other  way  to  return  home  with  it. 

It  seems  sufficiently  manifest  that  the  highway  was  in  a  dangerous 
condition  when  so  covered  with  ice  and  snow.  Highways  are  con- 
structed for  a  certain  use.  They  are  made  to  be  traveled  upon  day 
and  night,  and  at  all  seasons.  See  Board  v.  Nichols,  139  Ind.  611, 
38  N.  E.  Rep.  526.  The  railroad  company  was  bound  by  statute  not 
to  interfere  with  the  free  use  of  the  highway,  and  bound  to  restore 
it  to  its  former  state,  or  in  a  sufficient  manner  not  to  unnecessarily 
impair  its  usefulness.  The  surface  of  the  highway  before  the  rail- 
road was  built  was  not  on  an  elevated  grade,  but  its  original  surface 
was  seven  feet  lower  than  the  top  of  the  railroad  embankment.  It 
was  responsible  for  any  failure  to  maintain  the  approach  in  such  a 
manner  as  to  comply  with  the  statute.  There  was  a  high  and  slant- 
ing embankment.  It  was  in  a  region  where  ice  and  snow  cover  the 
surface  of  the  roads  at  some  periods  every  year.  Can  a  railroad 
company,  under  the  statute,  disregard  the  exigencies  of  the  climate? 
While  it  sufficiently  appears  that  the  wheels  slipped  because  of  the 
icy  condition  of  the  surface,  they  slipped  in  the  direction  in  which 
they  went,  and  to  the  place  where  they  went,  because  of  the  inclina- 
tion of  the  icy  surface,  and  thereby,  and  because  there  was  no  bar- 
rier, the  injury  was  caused.  If  others  had  placed  gravel  upon  the 
road  at  various  times,  they  do  not  appear  to  have  impaired  it,  and 
their  acts  did  not  relieve  the  railroad  company  from  its  statutory 
duty  of  making  the  road  as  safe  as  it  had  been  before  the  railroad 
was  built,  except  so  far  as  its  usefulness  was  necessarily  impaired 
by  the  construction  of  the  railroad  across  it.  It  sufficiently  appears 
not  to  have  been  so  restored,  and  therefore  the  failure  of  the  appel- 
lee to  perform  its  statutory  duty  must  be  regarded  as  established. 
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To  sustain  a  recovery  by  the  appellant,  or  to  reverse  a  recovery 
by  the  appellee,  it  must  appear  in  the  verdict  that  the  appellant 
■exercised  ordinary  care,  the  burden  being  upon  him  to  establish  his 
freedom  from  negligence  or  want  of  ordinary  care.  Under  the 
present  state  of  the  law  as  held  in  this  State,  while  it  is  not  proper 
in  a  special  verdict  to  find  or  state  that  a  party  was  or  was  not  neg- 
ligent, or  that  an  act  was  or  was  not  negligently  done  or  omitted,  it 
is  proper  in  some  cases  in  special  verdicts  to  insert  a  statement  or 
finding  in  words  to  the  effect  that  a  party  did  or  did  not,  in  certain 
circumstances,  the  facts  thereof  being  stated,  act  as  a  person  of 
ordinary  prudence  would  act  under  like  circumstances.  Such  a 
finding  concerning  the  degree  of  care  is  regarded  as  an  inferential 
fact  or  ultimate  conclusion  of  fact,  the  presence  of  which  will  never 
vitiate  a  special  verdict.  The  statement  or  finding  of  such  ultimate 
inference  of  fact,  however,  has  potency  to  effect  the  result  to  be 
reached  by  the  court  in  its  judgment  upon  the  special  verdict  only 
in  those  cases  in  which  the  other  or  primary  facts  found  to  which 
such  inference  relates  are  of  such  character  that  different  inferences 
as  to  the  presence  or  absence  of  such  degree  of  care  may  be  drawn 
reasonably  by  different  impartial  men  of  ordinary  intelligence.  It 
is  held  that  the  question  whether  that  degree  of  care  which  persons 
of  ordinary  prudence  and  caution  would  exercise  under  like  circum- 
stances has  been  exercised  is  a  conclusion  of  fact,  and  does  not 
involve  a  question  of  law,  or  the  statement  of  a  legal  proposition, 
yet  that  in  cases  other  than  those  in  which  different  inferences  may 
be  so  drawn  the  finding  of  such  ultimate  inference  of  fact  is  to  be 
treated  as  the  finding  of  negligence  or  of  no  n- neglige  nee  would  be 
treated,  or  as  any  statement  of  a  conclusion  of  law  in  the  special 
verdict  would  be  treated;  that  is,  it  is  to  be  ignored.  See  Board  v. 
Bonebrake  (Ind,  Sup.)  45  N.  E.  Rep.  470,  and  cases  there  cited. 
Negligence,  in  its  nature,  is  a  question  of  fact.  It  is  the  want  in 
some  degree  of  care.  The  degree  of  negligence  or  the  extent  of 
the  want  of  care  which  will  render  conduct  wrongful  is  a  question 
of  law.  That  degree  is  uniformly  that  want  of  care  which  exists 
when  there  is  such  an  inadvertent  act  or  omission  as  would  be 
avoided  by  a  person  of  ordinary  prudence  and  caution  under  like 
circumstances.  Although  the  carefulness  which  the  law  recognizes 
as  sufficient,  and  which  it  requires,  is  such  as  would  be  exercised  by 
a  person  of  ordinary  prudence  and  caution  under  like  circumstances, 
and  the  absence  of  such  care  is  negligence  in  law,  a  statement  in  a 
special  verdict  that  the  plaintiff  proceeded  slowly  and  carefully  has 
been  regarded  as  a  statement  of  a  primary  fact,  while  a  statement 
that  he  received  an  injury  without  any  negligence  of  his  has  been 
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treated  as  a  statement  of  a  conclusion  involving  law  and  facts,  and 
has  been  held  inadmissible  in  a  special  verdict;  while  a  finding  that 
the  plaintiff,  in  doing  a  certain  act  stated,  was  exercising  such  care, 
caution,  and  prudence  as  persons  of  ordinary  prudence  would  do  and 
exercise  under  like  circumstances,  was  held  not  to  be  the  statement 
of  a  legal  conclusion,  or  of  one  of  the  primary  facts  establishing  the 
plaintiff's  conduct,  but  was  regarded  as  a  statement  of  the  ultimate 
conclusion  of  fact  authorized  to  be  drawn  only  from  primary  facts. 
Board  v.  Bonebrake,  supra.  If  the  primary  facts  found  indubitably 
support  the  inference,  then  the  inference  is  not  necessary  in  the 
verdict,  for  the  court  may  draw  the  proper  conclusion  from  the 
primary  facts.  If  the  primary  facts  found  indubitably  fail  to  sup- 
port the  inference  stated,  then  it  will  be  disregarded,  and  the  con- 
clusion will  be  drawn  by  the  court  from  the  primary  facts.  If  the 
court  can  say  that  upon  the  primary  facts  different  inferences  may 
be  reasonably  drawn,  then  it  is  proper  for  the  jury  to  draw  and  state 
the  inference,  and  the  court  will  sustain  the  inference  drawn  and 
stated  by  the  jury.  Where  such  an  ultimate  inference  may  be  thus 
properly  stated,  the  court  cannot,  without  such  statement,  conclude 
as  a  matter  of  law  whether  the  conduct  of  the  party  in  question  was 
or  was  not  negligent.  If  the  jury  has  not  done  all  that  was  within 
its  province  in  the  finding  of  facts  upon  which  the  court  is  to  act, 
but  has  omitted  to  find  a  material  fact,  the  court  must  conclude 
against  a  party  having  the  burden  of  establishing  that  fact.  In  the 
case  before  us  the  party  having  the  burden  of  proof  failed  to  recover. 
He  is  seeking  a  reversal  of  the  action  of  the  trial  court  upon  a  special 
verdict.  The  facts  shown  by  the  verdict  must  be  sufficient  to 
authorize  a  judgment  for  him  or  the  judgment  against  him  must 
stand.  If  it  should  be  found,  upon  examination  of  the  special  ver- 
dict, that  the  facts  relating  to  the  appellant's  conduct  do  not  suffi- 
ciently show  him  to  have  acted  with  ordinary  care,  he  would  not  be 
entitled  to  judgment  in  his  favor.  And  this  would  be  true  if  the 
facts  found  present  a  case  where  it  would  have  been  proper  for  the 
jury  to  state  the  inferential  or  ultimate  fact  that  he  did  or  did  not 
exercise  such  care  as  an  ordinarily  prudent  and  cautious  person 
would  exercise  under  like  circumstances;  for,  the  burden  being  on 
him,  he  cannot  claim  judgment  upon  a  verdict  which  does  not  show 
him  entitled  to  it.  And  there  can  be  no  reversal  of  the  judgment 
which  was  rendered  against  him  upon  such  verdict.  It  would  not  be 
like  the  case  of  the  reversal  of  a  judgment  which  had  been  rendered 
upon  a  verdict  insufficient  because  of  the  want  of  a  finding  of  such 
inferential  fact  in  favor  of  an  appellee  who  had  the  burden  of  the 
issue,    in   which   instance   this  court,   in   reversing   the  judgment 
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because  of  the  want  of  such  material  and  inferential  fact  in  the  ver- 
dict, might  permit  the  appellee  to  move  for  a  venire  de  noro  or  a 
new  trial  in  a  proper  case.  See. Parker  v.  Hubble,  75  Ind.  580; 
Campbell  ii.  Nixon,  2  Ind.  App,  463,  28  N.  E.  Rep.  107;  Yerkes  v. 
Sabin.  97  Ind.  141;  Brown  v.  Jones,  113  Ind.  46,  13  N,  E.  Rep.  857; 
Railroad  Co.  v.  Grames,  136  Ind.  39,  34  N.  E.  Rep.  714;  Dixon  i-. 
Duke,  85  Ind.  434;  Trittipo  v.  Morgan,  99  Ind.  269;  Waymire  v. 
Lank,  121  Ind.  i,  22  N.  E.  Rep.  735;  Railroad  Co.  v.  Miller,  141 
Ind.  533.  37  N.  E.  Rep.  343- 

The  appellant  was  clearly  chargeable  with  knowledge  of  all  the 
circumstances,  and  of  the  dangerous  condition  of  the  highway,  so 
covered  with  ice  and  snow  and  very  slippery,  and  with  knowledge 
of  the  condition  of  his  wagon;  and  he  must  be  regarded  as  having 
taken  a  risk  in  undertaking  to  bring  home  a  load  of  wood.  But  was 
it  a  risk  which  an  ordinarily  prudent  man  under  like  circumstances 
could  not  reasonably  be  expected  to  take?  His  knowledge  included 
acquaintance  with  his  team,  which  was  free  to  go,  and  under  his 
control,  and  his  experience  in  using  the  highway  for  many  years. 
His  knowledge  of  the  dangerous  condition  of  the  highway  did  not 
debar  him  from  undertaking  to  use  it,  unless  it  was  manifestly  so 
dangerous  that  he  could  not  reasonably  expect  to  pass  in  safety  by 
the  exercise  of  ordinary  prudence  and  care.  He  was  called  upon  to 
exercise  the  caution  naturally  suggested  to  an  ordinarily  prudent 
man  by  such  knowledge.  He  was  not  bound  to  show  that  in  his  use 
of  the  highway  known  by  him  to  be  dangerous  he  exercised  extra- 
ordinary care  to  avoid  the  injury  caused  by  the  defect  in  the  way. 
He  was  required  to  be  careful  in  proportion  to  the  danger  of  which 
he  had  knowledge;  but  he  might  proceed  if  it  was  consistent  with 
reasonable  prudence  to  do  so.  His  knowledge  is  an  important 
clement  in  determining  whether  he  was  free  from  contributory  fault. 
It  is  a  fact  to  be  considered  in  connection  with  all  the  other  facts  of 
the  case.  The  rule  that  one  is  not  bound  to  refrain  from  traveling 
upon  a  highway  because  he  knows  it  to  be  dangerous  is  especially 
applicable  in  a  case  where  the  highway  is  the  only  one  which  affords 
egress  from  and  access  to  his  home,  and  hii  use  of  it  in  question 
was  in  returning  to  his  home.  See  Railroad  Co.  v.  Crist,  116  Ind. 
446,  19  N.  E.  Rep.  310.  In  Turner  v.  Buchanan.  83  Ind.  147,  it  was 
said;  "Some  risks,  such  as  arise  from  obstructions  in  highways, 
are  taken  constantly  by  the  most  prudent  of  men,  and  where  •  *  * 
the  party  pursues  the  usual  course,  believing  it  to  be  safe,  he  is  not 
guilty  of  contributory  negligence."  See,  also,  Turnpike  Co.  7'. 
Jackson,  86  Ind.  rii;  Railroad  Co,  v.  Carvener,  supra;  Hoggatt  r. 
Railroad  Co.,  3  Ind.  App.  437,  29  N.  E.  Rep.  941.     His  knowledge 
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is  not  necessarily  incompatible  with  the  conclusion  that  he  used  due 
care.  While  it  tends  to  prove  the  taking  of  a  risk,  it  also,  in  a 
certain  sense,  affords  evidence  of  care.  He  did  not  go  ignorantly, 
and  without  experience,  or  in  darkness,  or  without  ability  or  oppor- 
tunity to  see  his  way.  He  appears  to  have  been  a  competent  and 
experienced  man.  Must  he  be  regarded  as  precluded  from  pursuing 
his  avocation  of  husbandry  because  his  wagon  tires  were  not  new 
and  unworn  and  sharp  on  the  edges?  It  appears  that  they  were  not 
so,  but  it  does  not  appear  from  facts  found  that  the  wagon  was  unfit 
for  use,  or  that  it  was  not  an  ordinarily  safe  (arm  wagon.  The  hap 
pening  of  the  accident  did  not  of  itself  establish  negligence  of  the 
appellant.  Wherein  can  it  be  said  reasonably  that  in  any  part  of  his 
conduct  he  did  not  act  as  an  ordinarily  prudent  and  careful  man, 
having  only  the  one  road  on  which  he  could  do  his  hauling,  would 
act  in  like  case?  If  the  rear  wheels  had  but  followed  the  front 
wheels  in  the  line  of  his  driving  a  short  space  further,  and  thereby 
had  gone  into  the  ruts  where  the  front  wheels  were,  it  might  rea- 
sonably have  been  expected  that  he  would  pass  in  safety.  Might 
not  an  ordinarily  prudent  man,  situated  as  he  was,  reasonably  have 
expected  that  they  would  do  so?  Are  not  ordinarily  prudent  men 
constantly  so  pursuing  their  occupations  of  like  nature  under  such 
circumstances?  In  applying  the  rule  that  the  burden  is  on  the 
plaintiff  to  show  his  freedom  from  contributory  fault,  care  should 
be  taken  by  courts  not  to  Imposs  upon  plaintiffs  the  necessity  of 
showing  extraordinary  care.  After  careful  thought,  we  find  our- 
selves unable  to  say  that  the  appellant  was  not  sufficiently  shown  to 
have  been  free  from  fault. 

Judgment  reversed,  with  instructions  to  enter  judgment  for  the 
appellant  upon  the  special  verdict. 

Opinion  by  Black.  J. 

EAST  CHICAGO  IRON  AND  STEEL  COMPANY  V. 
WILLIAMS. 

Appellate  Court,  Indiana,  May,  1S97. 


ASSIGNMENTS  OF  ERROR.  —  Alleged  errors  mentioned  bui  not  argued  in  a 
brief  filed  on  application  for  a  ttipirsidiai  are  waived  when  such  brief 
slates  (hat  they  will  be  discussed  in  Ihe  regular  brief  and  no  such  brief  is 
filed. 

.MASTER  AND  SERVANT  — RISK  OF  EMPLOYMENT. —Continued  use  of 
a  defective  machine  for  a  week  after  a  promise  to  repair  the  same  was  made 
will  not  relieve  the  employer  for  an  injury  to  an  employee  who  relied  upon 
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DEFECTIVE  MACHINERY.  —  Where  an  employee  in  an  iron  mill  was  injured 
by  reason  of  the  rollers  of  the  machine  at  which  he  worked  being  of  the 
same  diameter  instead  of  there  being  an  eighth  of  an  inch  difference 
between  them,  and  such  defect  was  unlinown  to  the  servant  but  known 
to  the  master,  he  was  liable. 

Appeal  from  judgiient.  Circuit  Court,  Lake  County,  in  favor  of 
plaintiff. 

J.  W.  GoucHE,  for  appellant. 

Peter  Crumpacker  and  John  B.  Peterson,  for  appellee. 

Robinson,  J. — Appellee  seeks  to  recover  damages  for  injuries 
caused  by  appellant's  negligence.  Appellant's  counsel  made  appli- 
cation for  a  supersedeas,  and  filed  a  brief  upon  that  application.  In 
that  brief  some  of  the  errors  assigned  are  briefly  discussed,  while 
others  are  simply  mentioned,  with  the  statement,  that  they  will  be 
discussed  in  the  regular  brief,  to  be  thereafter  filed.  As  no  regular 
brief  was  filed,  the  alleged  errors  not  argued  in  the  supersedeas 
brief  are  deemed  waived. 

It  is  argued  that  neither  paragraph  of  the  complaint  states  facts 
sufRcient  to  constitute  a  cause  of  action.  Appellee  was  in  the 
employ  of  appellant,  and  was  engaged  in  operating  certain  rolls 
used  for  converting  pig  iron  and  other  iron  into  what  is  known  as 
"merchant  iron."  The  first  paragraph  of  the  complaint  proceeds 
upon  the  theory  that  the  rolls  were  worn  and  out  of  repair,  and  the 
second  paragraph  that  the  rolls  were  not  only  worn  and  out  of  repair, 
but  that  they  were  negligently  constructed  and  put  together. 

It  is  argued  that  the  specific  allegations  of  the  first  paragraph 
show  that  the  appellee  had  notice  of  the  defective  condition  of  the 
rolls,  and  that  by  continuing  in  the  service  he  assumed  the  risk. 
The  paragraph  shows  that  the  appellant  for  thirty  days  before  the 
accident  knew  of  the  defective  condition  of  the  rolls,  and  that  one 
week  before  the  accident  the  appellee  notified  the  appellant  of  their 
condition  and  threatened  to  quit  work  unless  they  were  repaired, 
and  that  appellant  promised  to  make  the  repairs  within  a  reasonable 
time,  and  that,  relying  upon  this  promise,  appellee  continued  in 
appellant's  employ.  The  general  rule  is  that  a  servant  assumes  all 
the  ordinary  risks  of  the  service  he  enters,  and  it  is  not  enough  that 
a  servant,  after  he  learns  of  the  defect,  simply  notifies  the  master, 
and  continues  in  the  service;  but  if  the  servant  knows  of  the 
defect  and  notifies  the  master  and  the  master  expressly  or 
impliedly  promises  to  remedy  the  defect  by  making  necessary 
repairs,  and  the  servant  relies  upon  such  promise,  and  con- 
tinues in  the  service,  and  within  a  reasonable  time  after  the 
promise  to  repair  has  been  made  is  injured,   he  will  not  be  held 
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to  have  assumed  the  risk.  "  The  employee  who  continues  in  the 
service  of  his  employer  after  notice  of  a  defect  augmenting  the 
dang:er  of  the  service,  assumes  the  risk  as  increased  by  the  defect, 
unless  the  roaster  expressly  or  impliedly  promises  to  remedy  the 
defect.  The  promise  of  the  master  is  the  basis  of  the  exception. 
If  the  promise  be  absent,  the  exception  cannot  exist."  Railway 
Co,  V.  Watson,  114  Ind.  »o,  14  N.  E.  Rep.  7*1,  and  15  N.  E.  Rep, 
834;  Rogers  v.  Leyden,  127  Ind.  50,  z6  N.  E.  Rep.  zio;  3  Elliott, 
R.  R.,  sec.  1395,  and  cases  cited;  Stone  Co,  v.  Phillips,  11  Ind.  App. 
118,  39  N.  E.  Rep.  96;  Railway  Co.  v,  Ott,  11  Ind,  App.  564,  38  N. 
E.  Rep.  S43,  and  39  N.  E.  Rep.  529;  Hough  v.  Railway  Co.,  100  U. 
S.  3.3. 

The  second  paragraph  of  the  complaint  proceeds  upon  the  theory 
that  the  rolls  at  which  appellee  was  working  when  injured  were 
defective,  in  this;  that  at  the  time  the  rolls  were  put  up  the  appel- 
lant wrongfully,  wilfully,  and  negligently  put  in  two  rolls  for 
the  middle  and  top  rolls  that  were  exactlyof  the  same  size;  that  the 
injury  was  caused  by  reason  of  this  defective  construction ;  that  the 
appellee  did  not  know  of  the  defects  in  said  rolls  and  the  improper 
construction  thereof,  and  could  not  know  or  ascertain  the  same  by  an 
inspection  or  by  observation  of  said  rolls;  that  the  difference  in  size 
of  rolls  could  only  be  ascertained  by  the  use  of  an  instrument  for 
that  purpose,  which  could  not  be  used  after  the  rolls  were  set  up 
and  in  position  to  operate;  that  it  was  impossible  to  test  them 
except  while  they  were  out  of  position;  that  appellant  had  tested 
said  rolls  before  putting  them  in  position,  and  knew  of  their  con- 
dition and  construction.  If  an  employee,  when  he  accepts  employ- 
ment, knows  that  he  is  to  work  with  defective  machinery,  he  assumes 
the  risk  of  the  service;  and  although  he  may  accept  employment 
where  he  is  to  use  defective  machinery,  and  the  defect  is  at  the  time 
known  to  the  master  and  is  not  disclosed  to  the  employee,  if  the 
defect  is  of  such  a  character  that  it  is  equally  open  to  the  observa- 
tion of  the  employee  and  the  master,  they  will  be  held  to  stand  on 
a  common  footing,  and  in  accepting  such  employment  the  employee 
assumes  the  risk.  But  this  rule  does  not  apply  where  the  defect  is 
not  open  to  observation,  and  where  it  could  not  have  been  discov- 
ered by  the  use  of  ordinary  care.  "  It  is  the  theory  of  the  decisionft 
that  the  servant  takes  the  risk  only  of  what  may  be  denominated 
'  seen  dangers; '  but  by  this  rule  is  understood  nothing  more  than 
that  a  servant  is  entitled,  when  there  is  any  danger  connected  with 
the  machinery  or  employment  in  which  he  is  engaged,  and  which 
ordinary  inspection  and  carefulness  on  his  part  will  not  enable  him 
to  avoid,  to  have  it  distinctly  announced  to  him.     It  is  meant  that. 
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as  to  such  danger,  it  is  particularly  the  duty  of  the  employer  to 
warn  him.  He  is  plainly  entitled  to  have  them  pointed  out  when  he 
enters  upon  the  service.  When  this  is  done  in  good  faith,  they 
become  a  part  of  his  contract;  but  for  any  failure  in  this  regard, 
when  injury  ensues,  the  master  is  liable."  Beach,  Contrib.  Neg. 
sec.  359;   Stone  Co.  v.  Griffin,  139  Ind.  141,  38  N.  E.  Rep.  411. 

Appellant's  counsel  say  that  the  special  verdict  is  insufficient  to 
justify  the  judgment.  The  objections  to  the  verdict,  as  stated  in 
appellant's  brief,  are:  i.  That  it  fails  to  show  appellant  had  any 
knowledge,  or  was  aware  of  the  fact,  that  the  rolls  complained  of 
were  defectively  constructed  or  out  of  repair;  2,  that  appellee  ever 
notified  appellant,  prior  to  his  injury,  that  the  rolls  were  out  of 
repair,  or  that  appellant  promised  to  repair  them;  3,  that  the  ver. 
diet  shows  that  the  appellee  was  at  the  time  of  the  accident,  and 
had  been  for  six  months  prior  thereto,  perfectly  acquainted  and 
familiar  with  the  construction  and  condition  of  the  rolls;  and  4, 
that  the  verdict  shows  that  the  injury  was  occasioned  by  one  of  the 
ordinary  risks  of  the  employment.  These  are  the  only  objections 
made  to  the  special  verdict,  and  appellant's  brief  contains  only  a 
statement  of  the  objections.  The  verdict  is  quite  lengthy,  and  it  is 
not  necessary  that  it  be  set  out  in  full.  That  appellant's  objections 
are  not  well  taken  is  apparent  from  the  following  statements  in  the 
verdict:  "  That  the  said  eight-inch  mill,  above  described,  in  said 
defendant's  manufacturing  plant,  was  not  repaired  nor  the  edges  of 
said  grooves  ragged,  nor  the  fillets  therein  dressed,  nor  the  shoul- 
ders on  the  grooves  turned  up,  for  the  time  aforesaid,  and  they 
were,  by  constant  use,  worn  out  and  beaten  down,  as  above  de- 
scribed, became  and  were,  for  a  period  of  three  months  before  the 
31st  day  of  May,  1894,  greatly  out  of  repair,  and  more  dangerous, 
for  the  roughness,  to  work  with  and  about.  •  •  •  That  the 
said  roller,  so  put  into  said  mill  as  aforesaid,  was  turned  down  and 
put  in  by  the  direction  and  with  the  full  knowledge  of  the  said  John 
Morgan,  and  of  the  said  Robert  Ross  and  the  defendant,  and  the 
said  work,  in  so  turning  down  the  said  roller  and  putting  it  into  said 
mill,  was  done  by  the  employees  of  defendant  in  defendant's  said 
manufacturing  plant,  and  the  said  defendant  had  full  knowledge  of 
the  fact  of  its  said  defective  condition,  and  of  the  fact  that  it  was 
of  the  same  size  as  the  said  upper  roller.  •  •  *  That  during  all  of 
said  time,  from  the  ist  day  of  January,  1894,  until  the  31st  day  of 
May,  1894,  said  defendant,  by  the  exercise  of  reasonable  care  and 
diligence,  might  have  known,  and  as  a  matter  of  fact  did  know  of 
the  defective  ronditon  of  said  mill,  and  of  the  fact  that  said  rollers 
and  the  grooves  therein  were  out  of  repair,  as  aforesaid.     •     *     • 
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That  the  defendant,  from  December,  1S93,  all  the  time  to  May  31, 
1894,  had  sufficient  and  ample  means  of  knowing,  and  might  have 
known,  and  did  know  all  said  time,  of  the  defective  and  dangerous 
condition  of  said  mill.  *  •  *  That  about  one  weeic  before  said 
injury  plaintiff  complained  of  the  defective  condition  of  said  grooves, 
fillets,  and  shoulders  to  defendant,  and  asked  defendant  to  repair 
the  same,  and  threatened  to  and  was  about  to  quit  defendant's  serv- 
ice unless  the  said  rollers  were  repaired  in  said  respects,  and  so 
informed  defendant  at  the  time,  and  defendant,  through  its  officers 
and  agents,  said  Ross  and  said  Morgan,  at  said  time,  promised 
plaintiff  that  it  would  put  in  new  rollers  in  the  place  of  said  worn 
and  defective  ones,  or  would  repair  the  said  defective  rollers  within 
ten  days  thereafter.  That  the  said  Ross  and  the  said  Morgan  had 
the  right,  at  said  time  and  at  all  times,  to  make  said  promise  for  the 
defendant,  and  were  authorized  by  it,  and  were  each  acting  for  the 
defendant  in  making  said  promise,  and  all  promises  made  as  found 
herein;  and  that  plaintiff  relied  upon  said  promise,  and  by  reason 
of  it  continued  to  work  for  defendant  and  in  its  employment  until 
his  injury  complained  of.  The  plaintiff  would  not  have  continued  in 
defendant's  employ,  and  would  not  have  continued  to  work  upon  and  ' 
about  the  said  rolls  as  aforesaid,  and  would  not  have  been  injured, 
except  for  the  said  promises  made  by  defendant  to  him  as  aforesaid. 
*  *  *  That,  while  it  was  a  fact  that  the  upper  and  middle  rollers 
were  of  the  same  size,  yet  it  was  not  possible  for  a  person,  by  looking 
at  the  said  rollers,  to  tell  that  the  upper  one  was  not  as  large  as  it 
should  have  been,  to  wit,  one-eighth  (^)  of  an  inch  in  diameter  larger 
than  the  middle  roller.  That  this  fact  only  could  be  ascertained  by 
measuring  the  diameter  of  the  said  rollers  with  an  instrument  called 
'  calipers.'  That,  while  the  said  rollers  are  in  their  proper  position 
jn  the  mill,  it  is  not  possible  to  measure  them  without  instruments 
especially  made  for  this  purpose.  That  plaintiff  had  no  such  instru* 
ments,  and  did  not  know,  and  by  the  exercise  of  reasonable  dili- 
gence could  not  discover,  that  the  rollers  were  not  constructed  as 
they  should  have  been  with  regard  to  size.  That  he  had  never  seen 
said  rollers  when  they  were  out  of  their  position  in  the  said  mill. 
That,  not  knowing  the  condition  of  said  rollers  as  to  size,  he  was 
not  aware  and  not  informed  of  the  extent  of  the  danger  to  which  he 
was  exposed  while  so  using  said  mill.  •  *  *  The  said  fillets, 
because  of  the  defective  condition  of  the  said  rollers  and  their  being 
of  the  same  size,  and  because  of  the  defective  condition  of  the 
grooves  in  said  rollers,  and  because  of  the  ragging  or  the  grooving 
having  been  worn  out,  and  because  the  fillets  were  worn  out,  and 
the  shoulders  beaten  down  and  out  of  repair,  and  slight  grooves 
Vol.  II  —  $4 


DigiLizedbyGoOglc 


630  AMERICAN  NEGLIGENCE  REPORTS. 

thereon,  the  said  fillets,  while  intensely  hot,  and  while  passing 
through  the  said  roller,  curled  and  wrapped  around  the  upper  roller, 
and  while  the  said  roller  was  revolving  the  said  fillets  formed  a 
collar  thereon,  and  instantly  exploded,  and  flew  in  a  great  number 
of  small  pieces." 

Appellant's  counsel  has  not  argued  in  the  supersedeas  brief  any  of 
the  questions  arising  on  the  ruling  on  the  motion  for  a  new  trial, 
but  states  that  these  questions  are  reserved  for  the  general  brief. 
As  no  general  brief  has  been  filed,  these  questions  are  not  presented 
under  the  rules  of  practice.  Railway  Co.  v.  Miller,  140  Ind.  685,  40 
N.  E.  Rep.  116. 

Finding  no  error  in  the  record,  the  judgment  of  the  Circuit  Court 
is  affirmed. 


AMERICAN   EXPRESS   COMPANY  v.  LANKFORD. 

Court  of  Appeals,  Indian  Territory,  April,  i8gj. 


LOSS  OF  JEWELRY  BY  AN  EXPRESS  COMPANY.  —  In  an  aciion  for  d«in. 
ages  for  loss  of  jewdry  by  an  express  company  where  proper  instruction* 
on  the  findings  of  facts  are  submitted  to  the  jury,  the  verdict  will  not  be 
disturbed. 

Appeal  from  judgment  for  plaintiff  rendered  in  the  United  States 
Court  for  the  Central  District  of  the  Indian  Territory. 

Ralls  Bros.,  for  appellant. 

G.  A.  Pate  and  R.  L.  Williams,  for  appellee. 

"  This  action  was  originally  commenced  before  the  United  States 
commissioner  at  Atoka,  Indian  Territory,  in  the  Central  district  of 
the  Indian  Territory,  on  January  4,  1896.  It  was  instituted  in  the 
name  of  J.  D.  Lankford  and  wife,  Mrs.  E.  Lankford,  against  the 
American  Express  Company.  The  commissioner  rendered  a  judg- 
ment against  the  express  company  in  favor  of  the  plaintiff  for  the 
sum  of  $196,  from  which  judgment  the  express  company  appealed 
to  the  United  States  Court  at  Atoka.  A  complaint  in  writing  was 
filed  in  the  Commissioners'  Court,  and  was  to  the  effect  that  the 
plaintiff  delivered  to  the  defendant,  on  August  39,  1895,  as  a  com- 
mon carrier  of  goods,  at  Atoka,  Indian  Territory,  one  certain  gold 
ring  and  diamond  set,  the  property  of  the  plaintiff,  of  the  aggregate 
value  of  $300,  the  ring  being  valued  at  $4  and  the  diamond  set  at 
$196;  that  the  package  containing  said  ring  and  diamond  set  was 
received  and  accepted  by  the  express  company,  and  was  to  be  for- 
warded  to  Otto  Young  &  Co.,  of  the  city  of  Chicago,  for  the 
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purpose  of  being  repaired.  The  express  charges  were  paid.  The 
plaintiff  alleged  that  defendant,  in  consideration  thereof,  undertook 
and  promised  to  take  care  of  said  goods,  and  securely  carry  and 
safely  deliver  same  to  the  consignee,  and  that  the  contract  was 
verbal,  no  written  receipt  having  been  given  for  the  package  at  the 
time.  A  demurrer  to  the  complaint  was  filed,  alleging  that  the 
court  had  no  jurisdiction  of  the  cause  of  action,  but  the  record  does 
not  disclose  what  disposition  was  made  of  it.  The  express  company, 
in  its  answer,  set  forth  that  at  the  time  stated  the  plaintiff,  J.  D, 
Lankford,  delivered  to  the  agent  a  package,  to  be  transported  as 
stated  above,  and  set  forth  the  manner  in  which  it  was  wrapped  and 
addressed;  that  the  agent  of  the  company  knew  nothing  of  the  con- 
tents of  the  package;  that  no  value  was  marked  upon  it,  and  that  it 
was  agreed  the  package  should  be  marked  at  a  value  of  $50,  and 
that  it  should  be  transported  from  Atoka  to  Chicago  for  the  sum 
of  twenty-five  cents,  which  was  paid  by  the  plaintiff,  J.  D.  Lankford. 
The  evidence  as  to  the  contract  of  shipment  is  conflicting.  The 
contention  of  the  plaintiff  below  was  to  the  effect  that  there  was  a 
verbal  agreement,  and  on  the  part  of  the  defendant  below  an  agree- 
ment and  contract  in  writing,  by  which  the  defendant  undertook  to 
transport  such  package,  and  the  amount  it  should  be  liable  for  in 
the  event  said  package  should  be  lost.  The  questions  of  fact  were 
fully  submitted  to  the  jury  under  the  instructions  of  the  court.  The 
verdict  of  the  jury  was  for  the  plaintiff  in  the  sum  of  $150,  and  sus- 
tains the  plaintiff's  contention  that  the  package,  when  delivered  to 
the  agent  of  the  express  company,  contained  the  diamond  aiid  ring 
in  question,  and  that  they  were  not  in  the  package  at  the  time  it 
was  delivered  to  the  plaintiff's  consignee  in  Chicago.  Judgment 
was  rendered  on  the  verdict  of  the  jury,  and  upon  this  judgment  an 
appeal  has  been  taken  to  this  court  by  the  express  company." 

The  questions  presented  on  appeal  were  as  to  whether  the  United 
States  commissioner  had  jurisdiction  to  try  the  case,  and  whether 
the  husband  was  a  competent  witness  for  his  wife  in  the  case,  both 
of  which  were  decided  in  the  affirmative. 

All  questions  of  fact  were  fairly  submitted  to  the  jury,  and  the 
verdict  will  not  be  disturbed  where  the  findings  of  fact  were  sub- 
mitted under  proper  instructions  of  the  court. 

Judgment  affirmed. 

Opinion   by  Springer,  Ch.  J.,  in  which  Kilgorb,  J.,  concurred. 
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KANSAS  AND  TEXAS  COAL  COMPANY  V.  REID. 

Court  of  Appeals,  Indian  Territory,  ^une,  iSyy. 


FOOT  INJURED  BY  FLAT  CAR  —  EXCESSIVE  DAMAGES.  -  A  verdict  for 
(5,000  damages  is  excessive  where  an  employee  had  his  fool  injured  by 
a  flat   car.  the   evidence   being:  conflicting  as   to   whether  the  injury  nas 

Appeal  from  judgment  for  plaintiff,  in  the  United  States  Court 
for  the  Central  District  of  the  Indian  Territory. 

Adeil  Sherwood,  for  appellant. 

Cole  &  Redwine,  Rogers  &  Oglesby,  and  Sam  Gubrrier,  for 
appellee. 

This  is  a  suitbrought  by  plaintiff  in  the  United  States  Court  in  the 
Central  district  of  the  Indian  Territory,  at  Cameron,  to  recover 
$15,000  damages  alleged  to  have  been  sustained  by  him  by  reason 
of  the  negligence  of  the  appellant,  at  its  Pocahontas  or  Braidwood 
mine,  in  the  Indian  Territory,  in  May,  1895.  Appellee  was  at  the 
time  o.f  the  injury  thirty-five  years  of  age,  in  good  health,  and  a 
common  laborer,  in  full  possession  of  his  faculties.  He  had  been 
employed  by  the  appellant  at  Braidwood,  on  top  of  the  ground,  for 
three  or  four  years.  He  was  intimately  and  thoroughly  acquainted 
with  the  tracks  on  top  of  the  ground  owned  by  the  appellant,  the 
screen,  stationary  engine,  and,  in  fact,  the  location,  kind,  and  char- 
acter of  all  of  the  appellant's  appliances  located  on  the  surface. 
When  he  first  commenced  to  work  for  appellant,  he  was  employed 
in  firing  the  boilers  which  furnished  power  for  running  the  machinery 
at  the  Braidwood  mine.  This  firing  was  done  sometimes  in  the  day- 
time, and  sometimes  at  night.  About  three  or  four  weeks  prior  to 
the  injury  complained  of,  the  superintendent  of  the  appellant  com- 
pany put  the  appellee  to  work  helping  load  cars,  but  he  retained,  as 
a  part  of  his  work,  the  duty  of  starting  and  stopping  the  little 
engine.  On  the  day  of  the  injury,  after  weighing  an  empty  flat  car, 
the  appellant's  superintendent,  appellee,  and  some  laborers  pushed 
said  car  west,  back  past  the  switch,  and  then  onto  what  is  known  as 
the  slack  track.  They  were  all  behind  the  car,  pushing  it  towards  the 
east.  The  slack  track  was  located  east  and  west,  and  was  next  to  a 
platform  near  the  end  of  which  was  located  a  small  stationary  engine, 
which,  when  started,  shoved  backward  and  forward  a  screen  which  was 
located  above  the  ground;  and  the  movement  of  this  screen  baclc- 
ward  and  forward  shook  the  slack   from  out  the  coal,  and  it  fell 
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through  this  screen,  down  into  an  empty  car  standing  upon  the 
slack  track,  until  this  empty  car  was  loaded,  and  then  another  empty 
car  was  brought  up  past  the  switch  in  the  same  way,  switched  onto 
this  slack  track,  pushed  to  the  brow  of  the  hill,  and  then  allowed  to 
roll  down  grade,  and  displace  the  loaded  car  standing  under  the 
screen,  and  then  this  empty  car  would  be  loaded  by  starting  the 
screen;  and  this  process  was  continued  until  a  sufficient  number  of 
cars  to  make  up  a  train  had  been  loaded.  At  this  time,  after  these 
parties  had  pushed  the  car  past  the  switch,  and  then  onto  the  slack 
track,  and  then  to  the  brow  of  the  hill  east  towards  the  screen, 
appellant's  superintendent  told  appellee  to  "  run  ahead,  and  start 
the  jigger  engine."  The  car  at  that  time  was  moving  slowly  down 
the  grade,  towards  the  screen,  so  as  to  stand  under  the  screen. 
The  engine  was  located  on  a  platform  near  the  end  thereof,  on  the 
south  side  of  the  slack  track.  Appellee  started  east  between  the 
slack  track  and  the  nut  track,  running.  The  nut  track  was  the  next 
track  north  of  the  slack  track.  The  screen,  which,  as  before  stated, 
is  elevated,  is  about  forty  or  fifty  yards  from  the  switch  on  the 
slack  track.  The  north  side  of  the  platform  at  the  east  end  is 
about  four  feet  high,  and  the  north  side  at  the  west  end  is  about  five 
feet  high.  There  were  three  tracks  running  east  and  west.  In  the 
process  of  loading  the  cars  with  slack,  the  empty  car  was  pushed  up 
from  the  east  towards  the  west  on  the  lump'track,  which  was  the 
extreme  north  track,  and  there  weighed,  and  then  pushed  on  west 
towards  the  switch  onto  the  slack  track,  and  then  east  towards  the 
screen  on  the  slack  track.  The  car  appellee  and  the  other  men 
were  pushing  was  a  long,  heavy,  flat  car,  and  was  two  or  three  feet 
higher  than  the  platform.  After  appellee  had  run  down  between 
the  nut  track  and  the  slack  track  for  some  little  distance,  without 
turning  to  see  where  the  car  was  which  was  moving  in  his  direction 
when  he  left  the  superintendent  and  the  other  laborers,  appellee 
turned  to  the  south,  and  started  across  the  slack  track,  on  which 
the  empty  car  was  moving  towards  him.  There  was  a  plank  which 
ran  back  south  in  under  the  platform  into  loose  slate,  and  towards 
the  north  was  even  with  the  platform.  When  appellee  started  to  get 
on  the  platform,  he  stepped  on  this  plank,  and  lost  his  balance.  He 
then  attempted  to  get  on  the  platform  again,  and  succeeded,  with 
the  exception  of  his  left  foot,  which  was  caught  between  this  empty 
flat  car  (which  had  arrived  at  this  point  at  that  time)  and  the  plat- 
form, and  this  foot  was  crushed.  The  contention  of  appellee  is  that 
the  negligence  of  appellant  was  gross;  the  injuries  to  appellee  seri- 
ous, painful,  and  probably  permanent. 
Verdicr  for  plamtifE  for  $5,000. 
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We  are  of  opinion  that  the  judgment  is  excessive,  Tlie  evidence 
does  not  show  a  serious  injury,  and,  while  the  evidence  is  conflict- 
ing as  to  whether  it  is  permanent  or  not,  yet  it  seems  clearly  estab- 
lished that  the  appellee  had  so  far  recovered  at  the  time  of  the  trial 
that  the  injury  would  not  seriously  Interfere  with  his  earning  a  liv- 
ing. However,  he  has  suffered  greatly,  and  sustained  loss  of  time 
and  substantial  injury,  for  which  he  ought  to  recover.  We  think 
that  $5,000,  under  all  the  circumstances,  is  excessive;  and  if  the 
appellee  will  enter  of  record  a  remittitur,  within  ten  days,  of  $1,500 
of  the  verdict  which  has  been  recovered,  the  judgment  will  be 
affirmed  for  $3,500;  otherwise,  the  judgment  will  be  reversed,  and 
the  case  remanded. 

Opinion  by  Kilgore,  J. 

CONSOLIDATED  KANSAS  CITY  SMELTING  AND 
REFINING  COMPANY  V.  TINCHERT. 

Court  of  Appeals,  Kansas,  Noriiurn  Department,  E.  D., 
April,  iS^7. 


PLEADING  — PRACTICE. —  Where  there  is  some  evidence  to  support  all  of 
the  allegations  o[  a  petitinn  necessary  lo  constitute  a  cause  of  action,  it  is 
not  etior  to  overrule  a  demurrer  thereto. 

EMPLOYEE  INJURED  BY  FALL  OF  BOILER  PLATES.  — In  an  acUoo  by 
an  employee  against  an  employer  tor  sending  the  employee  into  a  danger- 
ous place  to  work,  without  knowledge  of  such  danger,  and  without  sufficient 
light  at  hand  to  enable  the  employee  to  discover  the  same,  whereby  he  was 
seriously  injured  by  a  number  of  iron  boiler  plates  falling  upon  him.  it  is 
not  error  for  him  to  show  that  immediately  upon  his  being  extricated  from 
under  the  plates,  and  the  plates  being  put  back  into  the  same  position  in 
which  they  w«re  prior  to  the  injury,  the  foreman  of  the  defendant  then  look 
the  necessary  precautions  lo  pTcvent  a  recurrence  of  the  same  injary  to 
other  employees  by  driving  an  iron  post  into  the  eattb  aloRg^de  the  bailer 
plates,  to  prevent  their  falling  again. 

EXTENT  OF  INJURY  — EVIDENCE.  — For  the  purpose  of  showing  the 
extent  and  character  of  an  injury,  it  was  competent  for  the  plaititiff  to  show 
that  be  was  a  musician  prior  to  the  accident,  and  that,  by  icason  of  the 
injuries  inflicted  upon  him,  he  was  afterwards  unable  to  blow  the  wind 
instrument  he  had  been  in  the  habit  theretofore  of  uuog,  Dotwilhsianding 
there  was  no  allegation  in  the  petition  respecting  the  fact  that  he  was  > 
musician,  and  that  his  injuries  had  deprived  him  of  the  powcn  of  parsninf 
that  occupation. 

INSTRUCTIONS.  —  Where  the  conn  gives  two  iaconsistent  and  conflictiiig 
Instructions,  one  of  which  is  a  proper  instruction  to  be  given,  and  applic- 
able to  the  evidence,  and  the  other  is  given  at  the  iustanceof  the  plaintiff  in 
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error,  tir.d  is  erroneous,  and  was  an  improper  instruction  to  be  giveo  to  the 
yxry,  the  plaiatiEF  in  error  has  no  right  to  complain  thereof,  and  such  erro- 
neous instruction  is  no  ground  for  a  reversal  of  the  judgmentat  his  request. 

RISKS  OF  EMPLOYMENT— INSTRUCTION.— The  following  instruction, 
to  wit:  "  The  jury  are  instructed  that,  while  an  employee  assumes  the 
ordinary  risks  and  hazards  incident  to  the  employment  in  which  he  is 
engaged,  yet  the  risk  of  the  safety  of  machinery  or  premises  about  which 
said  employee  works  are  not  assumed  by  him,  unless  he  knows  the  danger, 
or  unless  it  is  so  obvious  that  he  will  be  presumed  to  know  it.  He  takes 
the  risk  of  known  or  obvious  dangers,  and  not  others,"  —  is  a  correct  state- 
ment of  the  law,  as  applicable  to  the  facts  in  this  case. 

MEASURE  OF  DAMAGES. —The  court's  instruction  as  to  the  measure  of 
damages  is  a  correct  statement  of  the  law,  and  the  court  will  not  presume 
thai  the  jury  awarded  any  damages  upon  account  of  any  matter  therein 
referred  to,  in  the  absence  of  all  evidence  to  support  such  allowance. 
(Syllabus  by  the  court.) 

Appeal  from  judgment  for  plaintiff,  in  the  Court  of  Common 
Pleas,  Wyandotte  County. 

Pratt,  Dana  &  Black,  for  plaintiff  in  error. 

C.  D.  Walker,  and  Mills,  Smith  &  Hobbs,  for  defendant  in 
error. 

Action  for  damages  for  injuries  sustained  by  plaintiff,  a  helper  in 
defendant's  blacksmith  shop.  Damages  were  laid  at  $5,000.  Judg- 
ment for  $2,000. 

The  facts  and  points  in  issue  are  sutSciently  stated  in  the  syllabus 
by  the  court. 

Judgment  affirmed. 

Opinion  by  Mahav,  P.  J.     All  concur. 

CITY  OF  TOPEKA  V.  BRADSHAW. 

Ctntrt  0/  Appeals,  JCansas,  Northern  Department,  E.  Z>., 
April,  l8p7. 


FALLING  INTO  CELLAR  IN  SIDEWALK  — VIEW  OF  INJURED  LIMB. — 
In  an  action  against  a  city  for  damages  for  negligently  allowing  a  cellarway 
to  remain  open  in  the  sidewalk,  wherein  the  plaintiff  fell,  and  broke  his  leg, 
it  was  not  error  in  the  court  below  to  allow  the  injured  limb  to  be  shown  to 
the  jury,  in  connection  with  the  uninjured  one. 

DAMAGES. — This  court  cannot  say,  as  a  matter  of  law,  that  a  verdict  for 
$3,000  is  excessive  as  damages  for  the  breaking  the  teg  of  a  man  sixty-seven 
years  old.  said  injury  confining  him  to  his  bed  about  two  months,  after 
which  he  was  obliged  to  use  crutches  for  five  or  six  weeks,  and  was  then 
left  permanenily  lame  and  pariially  disabled  for  life. 
(Syllabus  by  the  court.) 
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Appeal  from  judgment  rendered  for  plaintiff  in  the  Circuit  Court, 
Shawnee  County. 

W.  A.  S.  Bird,  for  plaintiff  in  error. 

Waters  &  Waters,  for  defendant  in  error. 

On  December  30,  1S91,  defendant  in  error  (plaintiff  below)  filed 
in  the  Circuit  Court  of  Shawnee  county  his  petition,  in  which  he 
alleges  that  on  October  34,  1891,  he  fell  into  a  cellarway  on  the 
sidewalk  in  Topeka,  and  broke  his  leg,  through  the  negligence  of 
said  city,  and  claimed  damages  in  the  sum  of  $10,500.  To  this 
petition  the  defendant  answered,  denying  generally,  and  pleading 
contributory  negligence,  which  was  denied  by  the  plaintiff.  On 
this  issue  the  case  was  tried  to  a  jury,  April  23,  1892;  a  verdict 
found  for  the  plaintiff;  judgment  rendered  therein  for  $2,000;  and 
the  case  properly  brought  here  for  review.  The  allegations  of  error 
are:  1.  That  both  the  injured  leg  and  the  uninjured  one  were 
shown  to  the  jury;  2,  3,  and  5,as  to  the  admission  of  certain  evidence, 
and  6,  that  the  verdict  is  excessive.  The  court  failed  to  see  that  any 
of  the  allegations  of  error  were  such. 

Opinion  by  Wells,  J. 

CONSOLIDATED  CITY  AND  CHELSEA  PARK 
RAILWAY  COMPANY  V.  CARLSON. 

Supreme  Court,  Kansas,  April,  iS^. 


STREET  CROSSING  — SPEED  OF  ELECTRIC  CAR  — GROSS  NEGLI- 
GENCE. —  The  court  wilt  not  declare,  as  a  malter  of  law,  that  a  moloneer 
in  charge  of  a  car  on  an  electric  street  railway,  who  propela  it  at  the  rale  of 
about  twelve  miles  an  hour  over  a  street  crossing  adjacent  to  a  large  public 
school  building,  when  the  street  is  filled  with  children  just  leaving  school, 
who  fails  to  ring  the  bell  nearer  to  the  crossing  than  150  feet,  and  who 
neglects  to  keep  watch  of  the  track  ahead  of  him,  is  not  guilty  of  gross  and 
wanton  negligence. 

BOY  CROSSING  TRACK  — CONTRIBUTORY  NEGLIGENCE.— Nor  will  the 
court  declare,  as  a  matter  of  law,  that  a  boy  ten  yeais  old,  who  crosses  a. 
street  car  track  in  a  crowd  of  school  children  just  released  from  school,  is 
culpably  negligent  because  he  fails  to  see  a  street  car  coming  towards  blin, 
at  a  high  rate  of  speed,  without  the  ringing  of  any  bell  or  other  warning. 

DEGREE  OF  CARE  REQUIRED  OF  CHILD  —  QUESTION  FOR  JURY.  —  It 
is  for  the  jury  to  determine  what  degree  of  care  and  prudence  may  be  rea- 
sonably exacted  of  a  child  of  tender  years,  from  all  the  evidence  as  to  his 
capacity,  and  the  facts  of  the  case  on  trial. 
(Syllabus  by  the  court.) 
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Appeal  from  judgment  for  plaintiff  rendered  in  the  Wstrict  Court, 
Wyandotte  County. 

Miller  &  Morris  and  Pratt,  Dana  &  Black,  for  plaintiff  in 
error, 

McGrew,  Watson  &  Watson,  for  defendant  in  error. 

This  action  was  brought  by  John  Carlson,  as  administrator  of  the 
estate  of  Victor  Carlson,  deceased,  against  the  Consolidated  City  & 
Chelsea  Park  Railway  Company,  a  corporation  operating  a  street 
railway,  to  recover  damages  for  negligently  causing  the  death  of  said 
Victor  Carlson.  The  trial  resulted  in  a  verdict  and  judgment  for 
the  plaintiff  for  $4,134.  The  place  where  the  injury  was  inflicted 
was  at  the  intersection  of  Shawnee  and  Fifth  streets.  The  defend- 
ant's road  was  operated  by  electricity,  and  the  car  which  struck 
Victor  Carlson  was  passing  east  on  the  south  track  of  the  line  of 
road  on  Shawnee  street,  which  runs  east  and  west.  There  was  a 
large  public-school  building  on  the  south  side  of  Shawnee  and  west 
side  of  Fifth  streets,  which  Victor  Carlson,  a  boy  lacking  one  day  of 
ten  years  of  age,  was  attending.  Soon  after  the  close  of  the  school 
on  February  5,  1892,  and  as  the  children  were  crossing  the  streets, 
going  in  various  directions,  a  car  on  the  defendant's  road,  going  at 
the  rate  of  ten  or  twelve  miles  an  hour,  struck  this  boy,  and  injured 
bira  so  that  he  died  in  a  few  hours  thereafter.  At  the  conclusion  of 
the  plaintiff's  testimooy,  a  demurrer  thereto  was  interposed  by  the  - 
defendant. 

The  points  decided  are  stated  in  the  syllabus  by  the  court. 

Judgment  aflirmed. 

Opinion  by  Allen,  J.     All  concur. 

MURRAY  V.   BOARD    OF    COMMISSIONERS   OF 
WOODSON  COUNTY. 

Supreme  Court,  Kansas,  April,  i8^J. 


DEFECTIVE  BRIDGE  —  EVIDENCE  —  EXPERT.— Where  the  claimed  defects 
in  a  county  bridge  are  described  by  witnesses  who  have  knowledge  of  the 
same,  and  the  character  and  extent  of  such  defects  ace  comprehensible  by 
the  ordinary  mind,  the  jury  are  the  judges  of  the  safety  of  such  bridge  for 
(ravel ;  and  it  is  not  competent  for  a  witness,  even  though  an  expert,  to  give 
In  evidence  his  opinion  as  to  the  safety  of  such  bridge. 

STATUTORY  ACTION  —  NOTICE.  —  In  actions  under  the  statute  (Laws  1887, 
c.  237;  Gen.  St.  1889,  para.  7134)  to  recover  for  injuries  occasioned  by  a 
defective  bridge,  notice  of  the  defect  must  be  brought  home  10  the  chairman 
o(  the   county  board;   and  a   presumption   that  information  of  the  same 
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possessed  by  aaother  member  of  such  board  was  communicated  by  him  to 
the  chairman  will  not  be  indulged. 
INSTRUCTIONS.  —  An  instrucUon  asked  by  a  pany  should  not  be  so  con- 
nected in  context  with  other  instructions  as  that  it  cannot  be  separated 
therefrom,  and  given  in  the  language  in  which  requested,  without  revision 
by  the  court,  and  without  the  repetition  of  other  matter  which  the  court  has 
or  might  wish  to  instruct  upon;  and  where  a  party  prepares  a  substantially 
full  sec  of  instructions  covering  the  disputed  law  of  the  case,  and  requests 
the  giving  of  the  same  as  a  whole,  and  excepts  to  the  court's  refusal  to  give 
it  as  a  whole,  a  claim  of  error  In  refusing  to  give  a  portion  of  the  same  will 
not  be  considered,  where  it  is  so  connected  and  dependent  upon  other  por- 
tions as  to  be  inseparable  therefrom  as  a  unit  or  single  proposition, 
COUNTY  BRIDGES  —  INSTRUCTION.  —  A  county  is  bound  only  to  the  eier- 
cise  of  reasonable  or  ordinary  care  and  diligence  in  the  discovery  and  repair 
of  defects  in  its  bridges,  and  an  instruction  to  the  jury  implying  that  such 
bridges  must  be  so  kept  as   to  guard  against  unusual  and  extraordinary 
danger  to  persons  traveling  thereon  is  erroneous  against  the  county,  but 
not  against  the  traveler,  and  constitutes,  therefore,  no  ground  of  complaint 
by  him. 
(Syllabus  by  the  court.) 
Appeal  from  judgment  for  defendant  rendered  in  the  District 
Court,  Woodson  County, 

G.  E.  Manchester,  for  plaintiff  in  error. 
A.  J.  Jokes  and  G.  R.  Stephenson,  for  defendant  in  error. 
The  plaintiff  in  error  was  injured  in  crossing  a  bridge.  He 
attributed  his  injuries  to  defects  in  such  bridge  negligently  allowed 
to  exist  after  notice  to  the  chairman  of  the  defendant  board,  and 
sued  to  recover  damages  therefor  under  the  statute  (Laws  1887,  c. 
337;  Gen.  St.  1889,  para.  7134).  A  verdict  was  returned,  and  judg- 
ment rendered  against  him,  from  which  he  prosecutes  error  to  this 
court. 

The  points  decided  are  suflSciently  set  out  in  the  syllabus  by  the 
court. 
Judgment  affirmed. 
Opinion  by  Doster,  Ch.  J. 

KELLEY  V.  UNION  PACIFIC  RAILWAY  COMPANY. 

Supreme  Court,  Kansas,  May,  rS^. 


EMPLOYEE  INJURED  BY  FALL  OF  SCAFFOLD  — NEGLIGENCE  FOR 
JURY.  —  Where  plaintift  was  injured  by  a  fall  of  a  scaffold  upon  which  he 
was  working  with  a  gang  of  men  employed  in  constructing  a  pile  bridge 
under  direction  of  defendant's  foreman,  there  was  sufficient  evidence  of 
negligence  for  jury  to  determine,  and  a  demurrer  to  plaintiff's  evidence 
was  improperly  sustained, 
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Appeal  from  judgment  rendered  for  defendant  in  the  District 
Court,  Leavenworth  County. 

Fbkldn  &  Fenlon,  for  plaintiff  in  error. 

A.  L.  WiLUAUs,  N.  H.  LooMis  and  R.  W.  Blair,  for  defendant 
in  error. 

Action  by  John  W.  Kelleyto  recover  damages  for  injuries  received 
by  him  while  employed  as  a  bridge  carpenter  constructing  a  bridge 
on  the  line  of  defendant's  road.  A  demurrer  was  sustained  to  plain- 
tiff's evidence,  and  the  case  is  brought  to  this  court  for  review  of 
that  ruling. 

It  appears  from  the  testimony  given  on  behalf  of  the  plainti  ff  that 
be  was  one  of  a  gang  of  eight  men  working  under  the  direction  of 
George  Sherwood,  constructing  a  pile  bridge  across  Stranger  creek, 
to  take  the  place  of  a  Howe  truss  bridge.  The  piles  had  been 
driven  before  the  gang  commenced  work.  The  plaintiff  was  first 
engaged  in  bringing  the  piles  into  line,  by  digging  and  forcing  them 
with  a  jackscrew.  While  he  was  so  employed,  other  members  of  the 
gang  constructed  a  scaffold,  attached  to  the  piles,  on  which  the 
plaintiff  afterwards  stood  while  sawing  off  the  tops  of  the  piles  and 
preparing  them  for  the  superstructure.  In  order  to  proceed,  it 
became  necessary  to  move  one  of  the  beams  in  the  old  bridge  to 
make  room  to  do  the  work.  While  the  plaintiff  was  holding  a  jack- 
screw,  which  was  being  used  in  moving  the  beam,  the  scaffold  on 
which  he  was  standing  gave  way,  and  he  fell  a  distance  variously 
estimated  at  from  twelve  to  twenty  feet,  breaking  his  leg,  and 
otherwise  injuring  him.  That  part  of  the  scaffold  from  which  he 
fell  was  constructed  by  placing  timbers  thirty-two  feet  long  and 
about  seven  inches  square,  designed  for  guard-rails,  on  each  side  of 
the  piling,  each  supported  by  three -quarter- inch  iron  bolts  driven 
into  the  piles.  It  appears  that  but  two  bolls  were  used  to  support 
each  beam.  Across  these  planks  were  laid  on  which  the  men  stood 
to  work.  The  bolt  at  the  west  end  of  one  of  these  beams  bent,  and 
allowed  the  scaffolding  to  fall.  The  weakness  of  the  fastenings 
used  to  support  the  scaffolding  caused  the  plaintiff's  injury.  He 
testified  that  he  took  no  part  in  constructing  the  scaffold,  and  did 
not  know,  before  he  went  upon  it,  how  it  was  built.  He  also  testi- 
fied that  he  could  have  seen  how  it  was  constructed  if  he  had  exam- 
ined it,  but  he  did  not  do  so.  We  are  not  advised  as  to  the  precise 
view  the  trial  court  took  of  the  testimony,  but  it  is  urged  by  counsel 
for  defendant  in  error,  in  support  of  the  ruling  of  the  court,  that 
the  record  fails  to  disclose  any  culpable  negligence  on  the  part  of 
the  defendant;  that  Kelley's  opportunities  for  knowing  the  condi- 
tion of  the  scaffold  were  equal  to  those  of  the  defendant;  that  it 
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was  in  line  of  his  duty  to  examine  and  know  whether  the  scaffold 
was  safe ;  and  that  the  rule  requiring  the  master  to  furnish  the  servant 
a  safe  place  to  work  does  not  apply  in  this  case,  because  the  servant 
himself  was  employed  to  construct  the  structure  from  which  he  fell. 
We  think  there  was  sufficient  proof  to  take  the  case  to  the  jury. 
The  plaintiff  took  no  part  in  constructing  the  scaffold  It  was  built 
by  others,  under  the  direction  of  the  foreman.  While  he  might  have 
examined  the  fastenings,  to  see  whether  it  was  safe,  before  going 
upon  it,  he  had  a  right  to  rely  on  the  foreman  and  the  men  working 
under  him  to  construct  a  safe  support  before  ordering  him  to  go 
upon  it.  It  appears  that  he  was  directed  by  the  foreman  to  go 
where  he  did,  and  to  perform  the  work  in  the  prosecution  of  which 
he  was  injured  because  of  the  insecurity  of  the  scaffold.  The  con- 
tention that  there  is  no  evidence  tending  to  show  negligence  is 
unsound.  It  was  for  the  jury  to  say  whether  a  beam  about  seven 
inches  square  and  thirty-two  feet  long  was  made  reasonably  secure 
by  the  two  bolts  driven  into  the  piles  for  the  purpose  of  supporting 
not  only  its  own  weight  but  that  of  the  plank  placed  across  it,  and 
the  men,  with  their  tools,  working  upon  it.  It  may  be  conceded 
that  the  mere  fact  that  the  scaffold  fell  does  not  necessarily  prove 
carelessness  in  its  construction,  but  the  evidence  disclosed  just  how 
the  scaffold  was  constructed,  and  the  manner  in  which  it  gave  way. 
From  these  facts  there  was  a  basis  from  which  the  jury  might 
determine  whether  the  foreman  used  reasonable  care  in  providing 
for  plaintiff's  safety.  It  is  difficult  to  perceive  how  the  cause  of  the 
accident  could  have  been  more  clearly  proved,  or  what  other  facts 
bearing  on  the  question  of  negligence  could  have  been  disclosed  by 
evidence. 

The  court  erred  in  sustaining  the  demurrer  to  the  evidence. 

Judgment  reversed. 

Opinion  by  Allek,  J.     All  concur. 

ATCHISON,  TOPEKA  AND  SANTA  FE  RAILROAD 
COMPANY  V.  SWARTS. 

Supreme  Court,  Kansas,  May,  i8gj. 


PRACTICE  — EVIDENCE.— This  court  will  not  review  evidence  for  the  pur- 
pose of  detenninlng  its  sufflciency  to  uphold  a  verdict  which  has  been 
approved  by  the  tria.1  court,  even  though  such  verdict  is  founded  upon  the 
testimony  of  a  single  and  interested  witness. 

JURY  —  VERDICT.  —  Where  a  j'lry  answers  questions  as  to  the  existence  of 
facts  material  to  ihe  case  of  a  party  hj  saying,  "  We  cannot  dctennine,"  or 
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"  We  don't  know,"  such  anavrers  are,  in  legal  effect,  a  denial  of  the  exist- 
ence of  SDch  facts,  and  operate  to  prevent  a  judgment  in  favor  of  the  party 
whose  ctue  requires  proof  of  the  same 

Doater,  C,  J.,  dissenting  as  to  the  application  of  the  case. 
MASTER    AND    SERVANT  — KNOWLEDGE    OF   DEFECTS.  — A   railroad 
company  is  not  liable  to  an  employee  for  injuries  occurring  through  defects 
in  its  switch  tracks  in  its  yards,  without  proof  of  actual  knowledge  upon  its 
part  of  such  defects,  or  proof  of  the  existence  of  the  same,  for  such  a  length 
of  time  as  that  knowledge  thereof  may  be  inferred. 
Doster,  C.  J.,  dissenting. 
DUTY  OF  RAILROAD  COMPANY  —  EMPLOYEE.  —  It  is  the  duty  of  a  rail- 
road company  to  so  construct  and  maintain  its  tracks  as  to  make  them  rea- 
sonably safe  for  its  employees  to  perform  their  duties,  and  a  person  entering 
its  service  has  a  right  (o  assume  that  this  obligation  has  been  discharged. 
(Syllabus  by  the  court.) 
Appeal  from  judgment  for  plaJntifl  in  the  District  Court,  Butler 
County. 

A.  A.  HuRD,  W.  LiTTLEFiELD  and  O.  J.  Wood,  for  plaintiff  in 
error. 

Smith  &  Rees  and  Waters  &  Waters,  for  defendant  in  error. 
Plaintiff,  a  switchman,  in  tKe  employ  of  defendant,  had  his  left 
hand  injured  while  coupling  cars,  and  recovered  judgment.     The 
points  on  appeal  are  stated  in  the  syllabus  by  the  court. 
Judgment  reversed,  new  trial  granted. 
Opinion  by  Doster,  Ch.  J. 

CITY  OF   FORT  SCOTT  ET  al.  v.  PECK. 

Court  of  Appeals,  Kansas,  Simthern  Department,  E.  D., 
June,  1897. 


MUNICIPAL  CORPORATIONS  — KILLED  ON  RAILROAD  TRESTLE,— 

Where,  in  an  action  for  damages  brought  by  an  administrator,  plaintiff's 
intestate  was  killed  by  being  crushed  between  the  timbers  of  a  railroad 
trestle  above  a  public  street  in  a  city  of  the  lirsl  class,  and  the  lop  of  an 
omnibus  on  which  the  deceased  was  riding  while  engaged  in  his  business 
as  driver  of  the  vehicle,  on  a  bright  moonlight  night,  and  where  the  evi- 
dence shows  that  the  deceased  was  familiar  with  the  Streets  in  question,  and 
had  frequently  driven  hacks  and  wagons  under  said  trestle,  but  fails  to  show 
that  he  had  ever  driven  an  omnibus  thereunder,  or  that  his  attention  was 
ever  called  by  any  one  to  the  risk  of  so  doing,  hild.  that  the  demurrer  (o 
plaintiff's  evidence,  on  the  ground  that  it  proved  such  contributory  negli- 
gence on  the  pan  of  the  deceased  as  to  prevent  a  recovery,  was  properly 
overruled. 
NEGLIGENCE  — QUESTION  FOR  JURY.  — Where  the  evidence  tended  to 
prove  that  a  railroad  trestle  which  passed  over  a  public  street  in  a  city  of 
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the  first  cUbs  was  always  so  low  that  it  necessarilp  impaired  the  usefulness 
of  the  street,  and  th&i  the  city  permitted  such  trestle  to  be  built  and  main- 
tained, and,  where  the  evidence  further  tended  to  prove  that  the  injury 
alleged  in  plaintiff's  petition  resulted  from  the  insufficiency  of  the  height  of 
such  trestle  above  the  street,  luld,  that  the  whole  question  of  the  responsi- 
bility of  the  railroad  company  and  of  the  city,  and  of  their  negligence  in 
respect  to  the  trestle  and  street,  was  properly  left  to  the  jury,  and  that  their 
verdict  upon  conflicting  evidence,  having  been  approved  by  the  trial  court, 
will  not  be  disturbed  by  this  court. 
PRACTICE.  —  Where  an  oral  objection  was  made  to  proceeding  with  the  trial 
of  this  action,  for  the  reason  that  the  same  was  then  pending  in  the  Supreme 
Court  on  defendant's  appeal  from  the  action  of  the  District  Court  of  Bour- 
bon county  (where  the  case  was  first  tried),  in  granting  plaintiff  a  new  trial, 
and  no  plea  in  abatement  was  61ed,  and  no  evidence  offered  in  support  of 
such  objection,  the  same  was  properly  overruled. 
(Syllabus  by  the  court.) 

Appeal  from  judgment  for  plaintiff  rendered  in  the  District  Court, 
Allen  County. 

Wallace  Pratt,  Chas.  W.  Blair,  W,  C.  Perry,  W.  P.  Dillard 
and  J.  H.  Crider,  for  plaintiffs  in  error. 

J.  D.  McCleverty  and  J.  S.  West,  for  defendant  in  error. 

The  facts  of  the  case  and  the  points  decided  on  appeal  are  suffi- 
ciently stated  in  the  syllabus  by  the  court. 

Judgment  affirmed. 

Opinion  by  Milton,  J. 


ATCHISON,  TOPEKA  AND  SANTE  FE  RAILROAD 
COMPANY  V.  LAMOREUX. 

Court  of  Appeals,  Kansas,  Souther^  Department,  W.  D., 


EJECTING  PERSON  FROM  TRAIN  — INSTRUCTION.  -  Where  a  person 
gets  upon  a  railroad  train  at  a  station  eight  or  nine  miles  distant  from  his 
home,  and  is  unlawfully  evicted  from  such  train  about  a  mile  and  a  half 
from  said  station  and  about  seven  miles  from  his  home,  at  about  ten  o'clock 
on  a  dark,  stormy  night,  with  but  three  cents  in  his  pocket,  it  is  not  error  for 
the  court  to  refuse  to  instruct  the  jury  that  said  passenger  should  have 
returned  to  the  station  at  which  he  boarded  the  train,  instead  of  continuing 
his  journey  home. 

DAMAGES.  —  Where  a  person  whose  duty  it  is  to  sell  railway  tickets  is  tem- 
porarily absent  from  the  ticket  office,  and  such  office  is  not  open  in  the 
manner  required  by  the  statutes  so  as  to  permit  the  charge  of  excess  fare 
under  the  statutes  then  in  force,  and  where  the  passenger,  by  reason 
thereof,  has  failed  to  procure  a  liclcei,  and  is  evicted  from  the  train  by  the 
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conductor  upon  his  refusal  to  pay  the  excess  fare,  which  eviction  Is  done  in 
a  gentlemanly  manner,  and  without  any  acts  of  abuse  or  violence,  and  in 
the  absence  of  any  wanton  mistalce  or  malicious  motive,  held,  that  there  i» 
00  such  showing  of  gross  negligence,  or  of  wanton  disregard  of  the  rights 
of  the  passenger,  as  will  eotitle  him  lo  recover  exemplary  damages. 
PROVINCEOF  JURY. —  his  the  province  of  a  jury  to  decide  upon  which  facts 
have  been  proven,  but  not  to  decide  upon  what  an  admitted  fact  tends  to 

MEMTAL  SUFFERING  —  DAMAGES.  —  Where  a  person  is  entitled  to  recover 
for  physical  pain,  and  for  such  menial  pain  and  suffering  as  grow  immedi- 
ately out  of,  or  result  directly  from,  the  physical  pain  he  endured,  there  is 
no  good  reason  for  requiring  these  elements  of  damage  [o  be  divided  into 
minor  subdivisions;  but,  where  Ihey  have  been  so  divided  in  answer  to 
questions  propounded  by  the  plaintiff  in  error,  the  court  commits  no  error  in 
refusing  to  eliminate  from  the  judgment  the  award  made  for  mental  suffer- 
ing, the  result  of  physical  pain. 
(Syllabus  by  the  court.) 

Appeal  from  judgment  for  plaintiff  in  the  District  Court,  Stafford 
County, 
A.  A.  HuRD,  O.  J.  Wood  and  W.  Littlefield,  for  plaintiff  in 

F.  M.  CowGiLL  and  Mosely  &  Dixon,  for  defendant  in  error. 

The  facts  of  the  case  and  the  points  decided  on  appeal  are  suffi- 
ciently stated  in  the  syllabus  by  the  court. 

In  modifying  the  judgment  the  court  said:  "The  judgment 
should  have  been  so  modified  as  to  eliminate  therefrom  the  $85 
awarded  as  exemplary  damages.  The  jury  awarded  the  plaintiff 
below  $115  for  pain  and  suffering,  and  $110  for  mental  suffering, 
the  result  of  pain.  The  counsel  for  plaintiff  in  error  contends  that 
the  court  erred  in  not  modifying  the  judgment  by  eliminating  there- 
from the  %\  10  for  mental  suffering,  the  result  of  pain.  The  special 
questions  were  submitted  at  the  request  of  plaintiff  in  error,  and  the 
division  of  these  elements  of  damage  into  different  parts  was  done  by 
its  counsel.  The  defendant  in  error  is  entitled  to  recover  for  physical 
pain,  and  for  such  mental  pain  and  suffering  as  grows  immediately  out 
of,  or  results  directly  from,  the  physical  pain  he  endured.  In  Railroad 
Co.  V.  Dickerson,  4  Kan.  App,  345,  45  Pac.  Rep.  975,  the  counsel  for 
the  company  contended  that  the  trial  court  erred  in  not  compelling  the 
jury  to  divide  these  two  elements  of  damage.  In  that  case  we  held 
there  was  no  good  reason  for  requiring  these  elements  of  damage  to 
be  divided  into  minor  subdivisions.  In  this  case  they  have  been 
divided  into  minor  subdivisions,  in  answer  to  the  questions  pro- 
pounded by  the  plaintiff  in  error.  Although  not  necessary,  it  is  not 
error,  and  the  defendant  in  error  is  entitled  to  recover  upon  each  of 
these  elements  of  damage.     The  passenger  in  this  case,  being  an 
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old  man  and  a  cripple,  and  being  evicted  from  the  train  seven  miles 
from  his  destination,  on  a  dark,  stormy  night,  caught  cold,  and 
suffered  for  a  considerable  time  from  his  lame  leg,  which  was  made 
much  worse  by  the  exposure,  and  he  was  still  suffering  from  it  in 
some  degree  at  the  time  of  the  trial  in  the  court  below.  Under  this 
state  of  facts,  the  amounts  found  for  such  suffering  are  not  exces- 
sive. The  case  will  be  remanded,  with  instructions  to  the  District 
Court  to  modify  the  judgment  by  deducting  therefrom  the  sum  of 
$85,  which  was  allowed  as  exemplary  damages." 
Opinion  by  Dennison,  P.  J. 

BROWN  V.  EDGERTON  (receiver). 

Supreme  Court,  Kansas,  yune,  i8gj. 


INJURED  WHILE  CROSSING  TRACK  —  CONTRIBUTORY  NEGLIGENCE. 
—  Where  plaintiff  was  injured  by  a  train  while  crossing  track,  the  question 
of  contributory  negligence  was  for  ibe  jury,  and  U  was  error  to  take  the 
case  from  the  jury. 

Appeal  from  judgment  for  defendant,  receiver  of  the  IntersUte 
Consolidated  Rapid-Transit  Railway  Company,  rendered  in  the 
Coui-t  of  Common  Pleas,  Wyandotte  County.  The  facts  appear  in 
the  opinion. 

Edward  A.  Burnett,  E.  A,  Enright  and  L.  F,  Bird,  for  plain- 
tiff  in  error. 

Miller  &  Morris  and  Pratt,  Dana  &  Black,  for  defendant  in 
error. 

Per  Curiam.  — Action  by  Sarah  A,  Brown  against  the  receiver  of 
the  defendant  railway  company  to  recover  for  injuries  suffered  in  a 
collision  at  a  crossing  in  Kansas  City.  When  the  plaintiff  had 
presented  her  testimony,  the  court  held  that  she  had  failed  to  show 
a  right  of  recovery,  and  took  the  case  from  the  jury.  At  the  point 
where  the  injury  occurred  the  railway  runs  north  and  south  on  Sixth 
street,  and  is  operated  with  locomotives  over  double  tracks.  The 
plaintiff  was  traveling  west  on  State  street,  and  when  she  came  to 
Sixth  street  she  says  she  looked  to  the  south,  but  did  not  see  a 
coming  train,  and,  having  looked  and  listened  without  detecting  the 
approach  of  a  train,  she  started  to  cross  the  tracks.  When  she  had 
crossed  the  east  track,  and  was  about  to  cross  the  west  one,  a  train 
going  south  over  the  west  track  came  up  suddenly,  and  she  stepped 
back  on  the  east  track  to  allow  the  train  to  pass.  About  the  time 
that   train   passed  her  the  north-bound  train  over  the  east  track 
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approached  very  rapidly,  as  she  states,  without  signal  or  warning. 
She  states  that  she  was  frightened  by  the  sudden  approach  of  the 
south-bound  train,  and,  after  stepping  back,  did  not  look  again  for 
a  north-bound  train,  and  was  not  aware  of  its  approach  until  about 
the  moment  she  was  struck  and  injured.  There  is  a  station  about 
three  hundred  feet  south  of  Sixth  street,  under  Minnesota  avenue, 
in  what  is  called  the  "  tunnel."  At  that  point  the  road  runs  under 
Minnesota  avenue,  and  on  each  side  of  the  track  there  are  high 
retaining  walls.  Although  the  sun  was  shining,  the  covered  tracks, 
high  walls  and  high  buildings  in  the  immediate  vicinity  tended  to 
obscure  the  north-bound  train.  There  is  testimony  tending  to  show 
negligence  on  the  part  of  the  railway  company  in  failing  to  give 
proper  warning  of  the  approach  of  the  train,  and  some  testimony 
from  which  the  jury  might  infer  that  the  company  could,  by  the 
exercise  of  ordinary  care,  have  discovered  her  peril  in  time  to  have 
avoided  inflicting  the  injury.  It  seems  that  the  coming  of  the  south- 
bound train  diverted  her  attention,  and  confused  her.  While  the 
testimony  strongly  tends  to  show  contributory  negligence  on  her 
part,  the  peculiar  situation  and  the  surrounding  circumstances  are 
such  that  we  think  the  question  one  of  fact  for  the  determination  of 
a  jury,  and  that  the  court  erred  in  holding  as  a  matter  of  law  that 
the  testimony  showed  her  to  be  guilty  of  contributory  negligence. 
The  judgment  will  be  reversed,  and  the  cause  remanded  for  a  new 
trial. 

CITY  OF  TOPEKA  V.  HEMPSTEAD. 

Supreme  Court,  Kansas,  yum,  iSgy. 


KILLED  WHILE  DRIVING  — UKGUARDEDBRII>GE.  — The  approach  to  a 
bridge  oD  a  city  street  was  na.TroiT,  high,  and  left  uoprotected  on  the  sidei 
by  railing!  or  barriers,  and  while  a  dairyman  was  driving  a  horse  and 
wagon  over  it,  the  harness  broke  without  fault  of  the  driver  the  horse 
became  frightened,  and  started  to  run,  and,  while  the  horse  was  only  under 
partial  control,  the  wagon  slid  off  the  embankment,  throwing  the  driver  out, 
and  injuring  him.  It  appeared  that  if  there  had  been  a  proper  railing  upon 
the  side  of  the  embankment,  the  casualty  would  not  bave  occurred.  H<i4, 
that  the  city  was  neglierent  In  leaving  the  approach  to  the  bridge  without 
railings  or  barriers  for  the  protection  of  travelers,  and  that  the  city  wa* 
liable  for  the  injury  sustained,  notwithstanding  the  breaking  of  the  harness 
and  the  fright  of  the  horse  may  have  concurred  in  producing  the  injury. 

SUNDAY  LAW.  —  The  delivery  of  milk  to  his  customers  by  a  dairyman  is  a 
work  of  necessity,  and  not  within  the  inhibition  of  a  law  forbidding  anf 
labor  on  Sunday  other  than  works  of  necessity  or  charity. 
(Syllabus  bv  the  court) 
Vol.  11—35 
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Appeal  from  judgment  for  plaiatiff  for  $3,000  in  the  Kstrict 
Court,  Shawnee  County. 

W.  A.  S.  Bird,  for  plaintiff  in  error. 

Baih  &  Forbes,  for  defendant  in  error. 

Plaintiff's  intestate  was  killed  by  falling  from  a  high  bridge  while 
driving  a  milk  wagon.  The  bridge  was  unguarded.  The  facts  and 
points  decided  on  appeal  are  sufficiently  suted  in  the  syllabus  by 
the  court. 

Judgment  affirmed. 

Opinion  by  Johnston,  J 


ATCHISON,  TOPEKA  AND  SANTA  FE  RAILROAD 
COMPANY  V.  ADERHOLD. 

Supreme  Court,  Kansas,  yune,  iSgj. 


RAILROAD  CROSSING.  —  In  constructing  its  railroad  over  >  bigbi^ay,  the 
railroad  company  placed  a  bos  culvert  about  nine  feet  from,  and  parallel 
with,  its  track.  It  was  at  the  foot  of  the  embankment  supporting  the 
track,  and  vbs  placed  across  the  highway  mainly  for  the  purpose  of  drain- 
ing and  protecting  the  embankment,  but  it  also  farmed  a  pan  of  the 
approach  to  the  crossing.  Held,  that  it  is  a  pan  of  the  railroad  stractare. 
and  that  it  is  the  duty  of  the  company  to  maintain  it  in  a  safe  condition  for 
persons  traveling  the  highway. 

KILLED  WHILE  DRIVING  OVER  CROSSING  — PROXIMATE  CAUSE.— 
To  sustain  a  recovery  for  injuries  suffered  through  the  alleged  negligence 
of  the  defendant,  it  is  not  enough  to  show  that  it  was  negligent  in  some 
panicular,  but  It  must  appear  that  the  negligence  in  some  way  contributed 
to  [he  injury,  and,  upon  an  examination  of  the  testimony,  it  is  luU  insuffi- 
cient to  sustain  the  verdict. 

INTERROGATORIES  — Each   special    interrogatory  submitted  to  the  jury 
should  be  so  framed  as  to  present  distinctly  a  single  material  fact  involved 
in  the  issues  of  the  case. 
(Syllabus  by  the  court.) 

Appeal  from  judgment  rendered  for  plaintiff  in  the  District  Conrt, 
Jefferson  County.     The  facts  appear  in  the  opinion. 

A.  A.  HuRD,  O.  J.  Wood  and  W.  Littlefiet-d,  for  plaintiff  in 
error. 

Waters  &  Waters,  for  defendant  in  error, 

Johnston,  J.  —  This  was  an  action  brought  by  George  W.  Ader- 
hold,  as  administrator,  against  the  Atchison,  Topeka  &  Santa  Fe 
Railroad  Company,  to  recover  damages  for  the  death  of  his  son, 
John  E.  Aderhold,  who  was  killed  in  a  collision  with  a  freight  train. 
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The  casualty  occurred  at  a  highway  crossing  in  the  country  on  a 
clear  April  day  in  1892.  At  the  point  where  the  accident  occurred 
the  highway  runs  north  and  south,  and  the  track  of  the  railroad 
company  approaches  the  highway  from  the  west  upon  a  curve.  The 
country  south  of  the  crossing  slopes  to  the  north,  so  that  there  is  a 
shght  cut  in  the  highway  on  the  south  of  the  railroad  track,  while 
on  the  north  side  the  ground  is  about  level  with  the  track.  In  the 
approaches  on  each  side  of  the  track,  and  about  nine  feet  from,  and 
parallel  with,  the  rails,  the  railroad  company  placed  plank  culverts, 
about  sixteen  feet  long,  for  the  purpose  of  draining  the  track  and 
completing  the  approaches  to  the  crossing.  These  box  culverts  had 
been  sunk  in  the  ground  on  a  level  with  the  highway,  and  covered 
with  dirt.  Planks  had  also  been  placed  on  either  side  of  each  rail 
in  the  manner  required  by  statute.  John  E.  Aderhold,  who  was 
between  eighteen  and  nineteen  years  of  age,  had  frequently  traveled 
over  the  crossing,  and  was  familiar  with  the  surroundings.  On  the 
day  of  the  accident  he  was  driving  a  team  of  horses  attached  to  a 
farm  wagon,  going  northwards  towards  Valley  Falls.  Just  before 
approaching  the  crossing,  he  was  noticed  by  a  witness  to  be  driving 
on  a  slow  walk,  with  his  head  bent  forward,  apparently  looking  into 
the  bottom  of  the  wagon.  A  view  of  the  track  could  be  had  from 
the  highway  towards  the  east  for  some  distance,  except  where  it  was 
obstructed  by  a  house  and  barn  which  were  near  to  the  crossing. 
About  noon  of  that  day  a  freight  train,  consisting  of  a  locomotive 
and  twelve  box  cars,  approached  from  the  west,  on  a  down  grade, 
and  was  running  at  the  rate  of  from  twenty-five  to  thirty  miles  an 
hour.  When  the  horses  had  passed  partly  over  the  track,  the  loco- 
motive ran  into  the  front  of  the  wagon,  throwing  the  horses  on  one 
side  of  the  track,  and  Aderhold  and  the  principal  part  of  the  wagon 
on  the  other  side,  instantly  killing  Aderhold  and  the  horses.  The 
house  of  J.  W.  Rose  was  about  two  hundred  feet  from  the  railroad 
crossing,  and  there,  as  has  been  stated,  Aderhold  was  seen,  with  his 
head  down,  driving  on  a  slow  walk,  towards  the  crossing.  No  one 
saw  him  after  that  time,  except  the  men  upon  the  train,  who  testi- 
fied that  when  they  Arst  saw  him  he  was  driving  at  a  walk,  with  his 
head  down,  but  that  as  he  approached  the  track  he  looked  up  and 
saw  the  train,  and  partly  rising  upon  his  feet,  attempted  to  urge  the 
team  over  the  track  ahead  of  the  locomotive.  The  casualty  is  alleged 
to  have  been  caused  by  the  negligence  of  the  company  in  failing  to 
build  and  maintain  a  safe  and  suitable  crossing.  The  principal 
complaint  is  in  regard  to  a  hole  in  the  culvert  on  the  north  side  of 
the  track,  and  that  it  had  been  there  so  long  that  the  company 
knew,  or  should  have  known,  of  its  existence.     It  was  also  alleged 
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that  the  whistle  of  the  locomotive  was  not  sounded,  nor  was  the  bell 
rung,  on  approaching  the  crossing.  The  jury  found  in  favor  of  the 
plaintiff  below,  but  they  also  found  that  the  whistle  was  sounded 
eighty  rods  from  the  crossing,  as  the  statute  requires,  and  also  that, 
when  Aderhold  was  discovered  by  the  engineer,  that  employee 
applied  the  air  brakes,  and  did  all  in  his  power  to  stop  the  train. 

The  negligence  relied  on  to  sustain  the  verdict  is  the  defect  in  the 
crossing.  If  the  box  culvert  is  a  part  of  the  crossing,  which  it  was 
the  duty  of  the  railroad  company  to  maintain,  then  it  must  be  held 
that  the  crossing  was  defective.  In  or  near  the  wagon  track  there 
was  a  hole  in  the  culvert,  which  some  witnesses  say  was  about  six 
or  eight  inches  square,  and  others  that  it  was  about  eighteen  inches 
long  and  twelve  inches  wide.  It  was  noticed  by  a  witness  traveling 
over  the  highway  about  two  or  three  weeks  before  the  accident 
occurred.  The  culvert  is  a  necessary  part  of  the  railroad,  and  had 
been  constructed  and  previously  maintained  by  the  railroad  com- 
pany. The  main  purpose  of  the  culvert  was  to  drain  and  protect 
the  embankment  which  supported  the  track.  The  highway  was 
established  before  the  railroad  was  built,  and  it  therefore  became 
the  duty  of  the  railroad  company  to  restore  the  highway  to  its 
former  state,  or  to  such  a  state  as  to  have  not  necessarily  impaired 
its  usefulness.  Gen.  St.  1889,  para.  1207.  After  the  highway  had 
been  properly  restored,  the  duty  still  remained  upon  the  company 
to  maintain  a  reasonably  safe  crossing  over  its  tracks.  It  would 
not  do  to  say  that  the  road  overseer  had  control  of  the  crossing 
over  the  track  and  structure  of  the  company,  nor  to  hold  him 
responsible  for  its  maintenance.  It  is  the  duty  of  the  company  to 
maintain  its  track  in  a  suitable  and  safe  condition,  and  the  absolute 
control  of  the  same  is  necessary  to  the  accomplishment  of  that  pur- 
pose. The  culverts  being  a  necessary  part  of  the  structure,  we 
think  the  court  ruled  correctly  in  holding  that  it  was  the  duty  of  the 
company  "  to  repair  anyand  all  holes  in  its  culverts,  when  the  same 
would  endanger  the  safety  of  persons  traveling  the  highway."  The 
question  remains,  however,  whether  the  defect  or  hole  in  the  culvert 
in  any  way  contributed  to  the  injury.  In  this  respect  the  testimony 
appears  to  be  insufBcient.  It  is  not  shown  that  the  hole  was  seen 
by  the  horses,  or  that  it  impeded  them  in  passing  over  the  railroad. 
There  is  no  testimony  that  the  horses  slackened  their  speed  after 
starting  over  the  crossing,  or  that  the  condition  of  the  crossing 
delayed  or  hindered  them  to  any  extent.  The  only  testimony  in 
the  case  as  to  the  conduct  of  the  driver  and  the  action  of  the  horses 
on  the  crossing  was  given  by  the  trainmen,  and  it  clearly  tends  to 
show  that  there  was  no  hindrance  or  delay  on  account  of  the  hole 
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on  the  other  side  of  the  track.  Indeed,  if  the  evidence  of  these 
witnesses  was  accepted,  —  and  there  were  no  others  who  saw  Ader- 
hold  drife  upon  the  track,  —  the  court  would  be  compelled  to  hold 
that  he  did  not  exercise  ordinary  care  for  his  own  safety.  They 
state  that  while  the  team  was  in  a  walk,  and  before  starting  over  the 
crossing,  Aderhold  looked  at  the  train,  and  then  urged  his  horses 
into  a  more  rapid  pace,  only  to  reach  the  crossing  in  time  to  collide 
'with  the  train.  According  to  their  testimony,  he  saw  the  train  in 
time  to  have  avoided  the  danger  and  the  disastrous  consequences. 
But,  if  what  they  say  is  true,  it  would  seem  that  he  misjudged  the 
distance  the  train  was  away,  and  the  time  required  to  pass  over  the 
crossing.  The  jury,  however,  disbelieved  and  disregarded  their 
testimony  in  this  respect;  for  in  response  to  an  interrogatory  as  to 
whether  Aderhold,  before  going  upon  the  track,  looked  to  ascertain 
if  a  train  was  approaching,  they  answered  that  "  there  is  no  evi- 
dence that  the  jury  accepts  on  this  point,  one  way  or  the  other." 
It  was  the  duty  of  Aderhold,  before  going  upon  the  track,  to  look 
and  listen  for  an  approaching  train;  but,  notwithstanding  the  jury 
found  that  he  exercised  due  care,  they  also  made  the  specific  finding 
that  there  was  no  evidence  that  he  looked  in  the  direction  of  the 
approaching  train  just  before  driving  onto  the  railroad  crossing.  It 
is  argued  that  some  of  the  testimony  given  by  these  witnesses  was 
so  inconsistent  and  unreliable  that  the  jury  could  not  give  credit  to 
any  of  it.  It  is  true  that  some  of  the  testimony  given  by  them  as 
to  the  respective  distances  that  the  train  and  Aderhold  were  away 
from  the  crossing  when  Aderhold  was  first  discovered  by  the  train- 
men is  somewhat  incredible,  and  this  may  have  led  the  jury  to  dis- 
believe all  of  the  testimony  in  respect  to  what  was  seen  at  the 
crossing.  In  the  nature  of  things,  it  would  be  difficult  for  persons 
on  a  moving  train  to  closely  estimate  distances,  and,  as  there  was 
only  a  moment  of  time  for  them  to  Cake  in  the  situation,  it  is  easy 
to  understand  how  a  mistake  might  be  made.  If  it  can  be  said 
that  there  was  no  testimony  as  to  the  care  exercised  by  Aderhold, 
we  may  presume  that,  actuated  by  the  love  of  life,  the  instinct  of 
self-preservation,  and  the  known  desire  of  men  to  avoid  injury,  he 
did  exercise  due  care.  This  presumption,  however,  is  deemed  to 
be  overthrown  where  there  is  direct  proof  to  the  contrary.  Railroad 
Co.  V.  Hill  (Kan.)  45  Pac.  Rep.  581.  Assuming,  however,  that  he 
is  not  chargeable  with  negligence,  we  are  nevertheless  required  to 
hold  that  the  testimony  fails  to  show  that  the  accident  was  the 
result  of  the  negligence  of  the  company.  The  culvert  was  defective, 
it  is  true;  but  who  can  say  that  the  hole  was  a  factor  in  causing  the 
injury,  or  that  the  previous  repair  of  the  defect  would  have  averted 
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the  injury?  It  is  possible  that  the  horses  might  have  been  fright- 
ened and  hindered  by  the  hole,  but  things  which  are  possible  may 
never  happen.  The  accident  maybe  accounted  for  in  several  ways, 
and  other  and  more  plausible  theories  of  the  collision  may  be  readily 
suggested ;  but  liability  cannot  be  lixed  on  a  bare  guess,  nor  can  a 
verdict  rest  on  mere  conjecture. 

There  is  good  cause  for  the  objections  made  against  the  form  of 
the  interrogatories  submitted  in  behalf  of  the  plaintiff  below.  Some 
of  them  embrace  as  many  as  seven  distinct  facts  which  are  not 
closely  related,  and  are  so  framed  as  to  invite  an  affirmative  or  nega- 
tive answer  to  the  entire  group.  No  question  should  be  submitted 
unless  it  is  so  framed  as  to  present  distinctly  to  the  mind  of  the  jury 
a  single  material  fact  involved  in  the  issues  of  the  case. 

The  judgment  of  the  District  Court  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial.     All  the  justices  concurring. 

ATKINSON  V.  WITTIG  et  al. 

Court  of  Appeals,  Kentucky,  April,  tSgj. 


GUARDIAN  AND  WARD  — KEGLIGENCE  IN  INVESTMENT  OF  FUNDS. 
—  Where  a'guardian  loaned  his  ward's  money  to  a  firm  which,  by  using 
ordinary  diligence,  he  could  have  discovered  was  iR  a  bad  financial  condi- 
tion, he  was  guilty  of  such  negligence  as  rendered  him  liable  to  his  ward 
for  loss  in  the 


Appeal  by  defendant  from  judgment  rendered  for  plaintiffs  in  the 
Circuit  Court,  Nelson  County.     The  facts  are  stated  in  the  opinion. 

Nat.  W.  Halstead,  C.  T.  Atkinson  and  John  S.  Kelley,  for 
appellant. 

John  D.  Wickliffe,  for  appellees, 

Lewis,  Ch,  J.  — Appellant,  C.  T.  Atkinson,  having  been  by  the 
Nelson  County  Court  appointed  guardian  of  appellee,  Gertrude 
Wittig,  then  Gertrude  Flounlaker,  loaned,  July  15,  1891,  $3,000  of 
her  money  to  the  Louisville  Stave  &  Lumber  Company,  a  private 
corporation  doing  business  in  that  city.  For  the  amount  a  note  was 
executed,  payable  in  twelve  months,  to  the  order  of  appellant,  as 
guardian,  with  eight  per  cent,  interest,  payable  semi-annually  at  the 
bank  of  Wilson  &  Muir  in  Birdstown;  it  being  stated  in  the  note 
that  notes  of  Proctor  &  Troutman  for  $4,500,  secured  by  lien  in 
deed  of  June  3,  1891,  were  pledged  as  collateral.  It  appears  that 
upon  hnal  settlement  of  his  accounts  as  guardian,  November  10,  1894, 
appellant  was  found  indebted  to  appellee,  his  ward,  about  $5,107,  all 
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of  which  he  paid  except  9^,416,  the  amount  of  the  note  given  by 
the  Louisville  Stave  &  Lumber  Company,  and  interest  accrued  to 
that  date,  and  which  be  tendered  to  her  in  satisfaction  of  the 
balance  due  by  him.  But  she  refused  to  accept  the  note,  and 
brought  this  action  to  recover  of  him  and  his  surety  the  balance  due 
her. 

Courts  of  equity  have  always  exacted  of  guardians  strict  diligence 
and  fidelity  in  the  management  and  investment  of  money  belonging 
to  their  wards.  But  there  is  indicated  by  section  4706,  Ky.  St.,  also 
well-defined  legislative  policy  on  the  same  subject.  And  whether 
appellant  has  exercised  the  required  diligence  and  fidelity  in  invest- 
ing the  money  in  question  can  be  determined  by  that  section,  which 
provides  "  that  it  shall  be  lawful  for  persons  or  corporations  holding 
funds  in  a  fiduciary  capacity  for  loan  or  investment  to  invest  the 
same  in  real  estate,  mortgage  notes  or  bonds,  or  in  such  other 
interest-bearing  or  dividend-paying  securities  as  are  regarded  by 
prudent  business  men  as  safe  investments,  and  to  make  loans  with 
security  as  collateral."  It  appears  that  Proctor  &  Troutman  com- 
posed a  firm,  but,  tiring  of  individual  risk  and  responsibility  in  con- 
duct of  their  business,  organized  the  Louisville  Stave  &  Lumber 
Company,  themselves  subscribing  nearly,  if  not  quite,  all  the  capital 
stock,  for  which  they  paid  partly  in  land,  valuable  principally  for 
timber,  and  conveyed  to  the  corporation  about  January,  1891. 
Having,  as  the  evidence  satisfactorily  shows,  gotten  to  about  the 
end  of  its  tether  in  borrowing  money  from  banks  by  the  process 
known  as  "  kiting,"  the  Louisville  Stave  &  Lumber  Company  applied 
to  appellant  to  borrow  $z,ooo  of  his  ward's  money.  And  the  device 
resorted  to  for  securing  payment  was  a  pretended  sale  by  the  cor- 
poration to  Proctor  &  Troutman  of  a  tract  of  four  hundred  and  ten 
acres  of  land  that  they  had  but  a  short  time  before  conveyed  to  it, 
for  which  lien  notes  were  formally  executed  and  transferred  as  col- 
lateral to  appellant.  The  corporation  was  at  the  time,  as  is  proved, 
utterly  insolvent,  and  in  a  few  months  after  the  transaction  made, 
as  did  also  Proctor  &  Troutman,  an  assignment  for  benefit  of  credit- 
ors. So  that  all  appellant  has  realized,  or  probably  ever  will  real- 
ize, of  the  moneys  of  his  ward,  is  the  tract  of  land  on  which  was  the 
lien,  purchased  by  him  at  public  sale  for  about  $1,300.  That 
appellant,  in  loaning  his  ward's  money,  failed  to  exercise  the  diligence 
a  prudent  business  man  seeking  investment  of  his  own  money  would 
have  exercised  under  the  same  circumstances,  is  placed  beyond 
doubt  by  the  evidence.  By  inquiry,  as  is  now  apparent,  he  might 
have  ascertained  that  the  corporation,  and  also  Proctor  &  Troutman, 
were   doing  a   reckless  and  losing   business;    that   they   had,  by 
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borrowing  money  from  numerous  banks,  involved  themselves  beyond 
recovery,  and  were  beginning  to  be  distrusted  by  the  banks.  The 
resnlt  of  his  inquiry  would  have  been  refusal  to  so  invest  the  money. 
But  he  not  only  failed  to  make  sufficient  inquiry,  but  accepted  as 
collateral  lien  notes  of  less  value  than  the  money  loaned,  for  the 
tract  of  land  for  which  the  notes  were  given  is  shown  by  the  evi- 
dence to  be  worth  at  the  most  not  exceeding  $s  per  acre,  which  is 
nearly  $500  less  than  the  money  loaned  and  interest. 
Judgment  affirmed. 

LOUISVILLE  AND  NASHVILLE  RAILROAD  COM- 
PANY V.  WALKER. 

Court  of  Appeals,  Kenfucl^,  ^pril,  iSg-;. 


EMPLOYEE  STRUCK  BY  COAL  FROM  CHUTE  — CONTRIBUTORY 
NEGLIGENCE.  —  Wbete  ad  employee  was  sitting  under  a  coal  chute  of 
defendant's,  he  not  being-  at  work  at  the  time,  and  was  struck  bj  a  lump  of 
coal,  he  was  guilty  of  contributory  negligence,  as  he  was  charged  with 
knowledge  of  the  danger  in  which  be  placed  himself. 

Appeal  from  judgment  rendered  for  plaintiff  in  the  Circuit  Court, 
Nelson  County.     The  facts  appear  in  the  opinion. 

JoHK  S.  Kellev,  for  appellant. 

Chopese  &  Halsted  and  E.  E.  McKay,  for  appellee. 

White,  J,  —  The  appellee  sued  the  appellant  in  the  Nelson  Circuit 
Court,  asking  damages  for  a  personal  injury  received  by  him  while 
in  the  employment  of  appellant  as  section  hand,  and  averred  that 
while  so  employed  in  repairing  appellant's  trackway  under  one  of 
its  coal  chutes  near  the  city  of  Louisville,  Ky.,  and  without  any 
fault  on  his  part,  he  was  struck  with  great  force  by  a  lump  of  hard 
coal  of  great  weight,  and  which,  through  the  gross  carelessness  and 
negligence  of  defendant  and  its  agents  and  servants,  had  been 
thrown  from  one  of  defendant's  cars  on  said  chute  many  feel 
above  plaintiff,  whereby  plaintiff  was  struck  on  the  head,  and 
injured.  Appellant  answered,  and  denied  all  of  the  allegations  of 
plaintiff's  petition,  denying  that  plaintiff  received  the  injury  while 
engaged  in  the  discharge  of  his  duty  in  repairing  the  track  of  appel- 
lant under  one  of  its  coal  chutes,  and  by  an  amended  answer  charged 
that  the  injury  to  plaintiff  was  caused  by  his  own  wilful  and  g^oss 
negligence,  and,  but  for  his  own  negligence,  the  injury  would  not 
have  occurred.  The  reply  denied  of  the  allegations  of  the  answer 
and  amended  answer.     On  the  trial  a  verdict  and  judgment  were 
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readered  for  plaiotiS  for  the  sum  of  $250,  and  appellant  prosecutes 
this  appeal  to  reverse  that  judgment. 

The  evidence  of  plaintiS,  who  testified  as  a  witness  in  his  own 
behalf,  is,  in  substance,  as  follows:  "1  was  a  section  hand  on 
defendant's  road.  Port  Kavenaugh  was  section  foreman  on  the  day 
we  were  on  the  track  under  the  coal  chute,  at  East  Louisville.  In 
the  morning,  when  we  went  to  get  our  tools  to  work  at  the  place,  1 
said  it  was  a  very  dangerous  place  to  work,  and  the  section  boss  said 
it  was  dangerous,  but  the  track  had  to  be  repaired.  We  worked 
until  dinner,  and  quit  at  twelve  o'clock,  and  were  required  to  begin 
at  one  o'clock.  I  returned  to  the  place  about  ten  minutes  before 
time,  to  commence  work,  and  was  seated  on  a  truck  under  the  coal 
chute,  where  we  had  been  at  work  in  the  morning.  Five  or  six  of 
the  hands  had  returned,  including  ECavenaugh,  and  about  five  or  six 
minutes  before  the  time  to  go  to  work  something  struck  me  on  the 
head.  I  never  knew  what  it  was;  I  was  knocked  insensible."  On 
cross-examination,  he  said  he  knew  the  place  where  he  was  sitting 
under  the  chute  was  dangerous;  that  coal  was  liable  to  fall  there  at 
any  time,  and  that  he  was  liable  to  get  hurt  by  remaining  at  the 
place,  and  that  he  was  not  required  to  be  there,  or  at  the  place  of 
work,  until  the  hour  fixed;  that  during  the  dinner  hour  they  were  at 
liberty  to  go  where  they  pleased.  Witness  Pace,  section  hand,  says 
that  he  was  sitting  on  trucks  under  the  chute  when  plaintiff  was 
injured.  A  lump  of  coal  fell  from  the  coal  chute,  and  struck  plain- 
tiff on  the  head.  "  There  was  some  cars  upon  the  coal  chute,  but 
had  been  no  cars  unloaded  there  that  morning,  nor  did  I  hear  any- 
body unloading  cars  previous  to  the  time  plaintiff  was  hurt.  Do 
not  know  where  the  lump  of  coal  came  from  that  struck  plaintiff, 
except  it  came  off  of  coal  chute.  Ido  not  know  whether  itwas  thrown 
off  the  cars  or  whether  it  fell  down,  or  what  caused  it  to  fall.  The 
injury  occurred  several  minutes  before  the  time  to  commence  work, 
and  we  were  sitting  there  waiting  for  the  time.  Under  a  coal  chute 
is  a  dangerous  place.  Coal  is  liable  to  fall,  and  very  frequently  falls, 
from  the  coal  chute."  Herbert,  a  witness  for  plaintiff,  testified  to 
the  same  fact  as  Pace,  and  this  was  all  the  evidence  offered  by 
plaintiff.  When  plaintiff  had  closed  his  evidence,  defendant  moved 
the  court  to  instruct  the  jury  to  find  a  verdict  for  the  defendant, 
and  the  court  refused  to  give  the  instruction,  and  this  action  of  the 
court  is  complained  of. 

The  evidence  in  this  case  we  think  fails  to  show  that  the  defend- 
ant or  its  agents  had  been  guilty  of  gross  negligence  that  caused  the 
injury  to  the  plaintiff.  It  devolved  on  the  plaintiff  in  this  case  to 
show   by  the  evidence  that  the  injury  was  caused  by  the  gross 
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negligence  of  defendant  or  its  employees.  Plaintiff  kaew  the  dangers 
of  the  employment  he  had  engaged  in,  and  knew  the  danger  to  him 
by  reason  of  his  position  when  injured,  and  voluntarily  assumed  that 
position  at  a  time  when  his  presence  at  the  point  of  danger  was  not 
required  by  his  employers,  and  by  so  doing  we  think  he  manifested 
a  disregard  for  his  own  safety  which  amounts  in  law  to  negligence, 
and  but  for  which  negligence  in  exposing  himself  to  danger  the 
injury  would  not  have  occurred.  The  plaintiff  having  failed  to 
make  out  a  case  sufficient  to  base  a  verdict  and  judgment  on,  the 
court  should  have  given  the  peremptory  instruction  asked  for  by 
defendant. 

The  judgment  is  reversed,  with  directions  to  grant  appellant  a 
new  trial. 

Other  questions  are  made  in  this  record  which  we  deem  it  un- 
necessary to  decide. 

BELT  ELECTRIC  LINE  COMPANY  V.  TOMLIN. 

Court  of  Appeals,  Kentucky,  May,  iSgf. 


ALIGHTING  FROM  STREET  CAR  —  INVITATION  TO  ALIGHT.  —  Where 
a  Mreet  car  stops  at  a  hotel,  the  bell  sounds,  several  passengers  start  for 
the  door  lo  leave  the  car,  and  while  plaintiff  is  alighting  the  car  is  staned 
with  a  jerk,  the  facts  indicated  an  invitation  to  alight  and  were  sufficient  lo 
show  negligence  on  the  part  of  the  defendant  (i). 

Appeal  from  judgment  for  plaintiff  in  the  Court  of  Common  Pleas, 
Fayette  County. 

John  T.  Shelby,  for  appellant. 

W.  W.  DiCKERSON,  John  Carnes  and  H.  M.  Buford,  for  appellee. 

The  appellee  and  a  number  of  others  boarded  a  street  car  near 
the  Southern  depot  at  Lexington,  bound  for  the  Clarendon  Hotel. 
Appellee  was  unable  to  get  a  seat  by  reason  of  the  crowded  condi- 
tion of  the  cars,  and  got  upon  the  front  platform  of  a  trail  car. 
When  the  car  was  going  up  Limestone  street,  and  when  it  had 
reached  a  point  opposite  the  side  entrance  of  the  hotel,  the  bell 
sounded,  and  the  car  stopped.  A  number  of  passengers  arose  from 
their  seats,  and  started  for  the  door  to  get  out.  Some  of  those  on 
the  platform  succeeded  in  doing  so,  but,  as  appellee  was  in  the  act 
of  stepping  off,  the  car  suddenly  started,  and  threw  him  violently 

I.  For  actions  arisini;  out  of  injuries      3  Am.  Keg.  Cas.     For  actions  in  other 
sustained    while    alighting    from    or      States,  see  Am.  Neg.  Cas..  vols.  a-6. 
hoarding  cars,  etc.,  in  Kentucky,  see 
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to  the  street,  breaking  his  kneecap,  and  spraining  his  ankle.  This 
suit  for  damages  followed,  and  resulted  in  a  judgment  for  appellee 
for  $1,000.  The  chief  effort  of  the  company  on  the  trial  was  to 
show  that  the  car  did  not  in  fact  slop  at  the  point  where  the  appellee 
attempted  to  alight;  but  .was  in  motion  when  he  made  the  attempt; 
that  this  point  was  not  the  usual  stopping  place  for  the  hotel,  and 
those  in  charge  of  the  cars  had  no  notice  of  appellee's  intention  to 
leave  the  car  when  he  did.  It  is  only  necessary  to  say  of  the  proof 
that  it  conduces  to  show  that  the  car  came  to  full  stop  opposite  the 
side  entrance  of  the  hotel,  and  that  from  this  fact,  as  well  as  from 
the  ringing  of  the  bell  and  the  movements  of  the  passengers  (inci- 
dents patent  to  the  company's  employees  as  well  as  to  himself),  the 
appellee  had  the  right  to  assume  that  he  was  expected  to  alight,  — 
in  fact,  invited  to  do  so.  We  think  if,  under  such  circumstances, 
the  car  started  so  suddenly  as  to  jerk  the  passenger  o£E,  those  in 
charge  were  guilty  of  negligence. 

Judgment  affirmed. 

Opinion  by  Hazelrigg,  J. 

CULLY  V.  LOUISVILLE   AND    NASHVILLE    RAIL- 
ROAD COMPANY. 

Court  of  Appeals,  Kentucky^  May,  i8gy. 


MULE  KILLED  BY  TRAIN  — DAMAGES.  —  In  an  aciion  for  damages  for 
injury  lo  plaintid's  mule  resulting  in  tis  death,  plaintiff  cannot  recover  the 
value  of  the  mule  and  also  the  expense  of  caring  for  it  between  time  of 
injury  and  death. 

Appeal  from  judgment  for  defendant  in  the  Circuit  Court,  Hardin 
County.     The  facts  appear  in  the  opinion. 

James  Montgomery  and  C.  H.  Naggle,  for  appellant. 

W.  H.  MUKRiOTT,  for  appellee. 

White,  J.  —  The  appellant.  Cully,  sued  the  appellee,  the  Louis- 
ville &  Nashville  Railroad  Company,  in  the  Hardin  Circuit  Court, 
to  recover  the  sum  of  $95,  the  value  of  one  mule  killed  by  the  negli- 
gence and  carelessness  of  appellee's  servants  and  agents  in  the 
management  of  its  train  of  cars  on  its  railroad  track.  The  appellant 
offered  to  file  an  amended  petition,  in  which  she  stated  and  charged 
that  the  negligence  and  carelessness  of  appellee's  servants  and 
agents  in  charge  of  appellee's  train  so  injured  a  mule  for  her  that  it 
died  therefrom,  after  she  had  taken  care  of  it  for  some  time,  and 
cost  and  expense  to  her,  and  says,  by  reason  of  said  injury  done  to 
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same  and  taking  care  of  said  mule  while  so  injured,  she  was  dam- 
aged in  the  sum  of  $125.  Appellee  objected  to  the  filing  of  the 
amendment,  and  the  court  refused  to  let  the  amended  petition  be 
filed,  to  which  appellant  excepted.  On  the  trial  of  the  cause,  a 
verdict  and  a  judgment  were  rend«red  in  appellee's  favor,  and 
appellant  has  appealed  to  this  court,  and  asks  a  reversal. 

There  are  no  allegations  in  the  amended  petition  offered  alleging 
the  value  of  the  mule  sued  for  was  more  than  $95,  and  it  is  evident 
that  the  additional  amount  claimed,  of  $30,  in  the  amendment,  was 
for  care  and  attention  to  the  mule  while  injured,  before  its  death. 
It  was  held  by  the  Superior  Court  in  the  case  of  Railroad  Co.  v. 
Schweitzer,  11  Ky.  Law  Rep.  310,  which  was  a  similar  case  to  this, 
"  that  the  plaintiffs  were  not  entitled  to  recover  the  loss  in  value  of 
the  injured  horse  and  the  reasonable  expenses  incurred  in  his  care, 
as  this  would  be  double  damages."  If  appellant's  mule  was  injured 
or  destroyed  by  the  negligent  acts  of  appellee's  agents  and  servants 
while  in  charge  of  appellee's  train,  she  was  entitled  to  recover  the 
value  of  the  mule,  if  killed,  or,  if  injured,  compensation  for  the 
injury,  but  could  not  recover  for  the  care  and  attention  to  the  animal 
while  injured.  The  court  properly  rejected  the  amendment  offered, 
claiming  damages  for  trouble  and  attention  to  the  injured  mule.  The 
amount  in  controversy  being  but  $95,  this  court  has  no  jurisdiction 
of  this  appeal,  and  it  is  therefore  dismissed. 

MERCHANTS'  DISPATCH  TRANSPORTATION 
COMPANY  V.  HOSKINS. 

Court  of  Appeals,  Kentucky,  May,  i8g^. 


LOSS  OF  GOODS  BY  FIRE  — EXEMPTION  CLAUSE  — LIABILITY. — 
Where  a  number  of  cases  of  boots  and  shoes  belonging  to  plalaiiff  were 
desiroyed  by  lire  or  lost  before  delivery,  and  there  was  sufficient  evidence 
to  lead  the  jury  to  infer  that  the  goods  were  sloien  and  the  fire  was  started 
to  cover  up  the  theft,  the  clause  exempting  defendant  from  liability  for 
loss  by  fire  was  of  no  avail,  and  verdict  against  defendant  sustained. 

Appeal  from  judgment  for  plaintiff  in  the  Circuit  Court,  Jefferson 
County.     The  facts  appear  in  the  opinion. 

Isaac  T.  Woodson,  Wu.  Lindsay  and  Lvttleton  Cooke,  for 
appellant. 

Randolph  H,  Blain,  for  appellee. 

Hazelrigg,  J.  —  This  is  a  suit  upon  a  bill  of  lading  issued  by 
the  appellant,  of  Boston,  Mass.,  by  which  it  undertook  to  deliver  to 
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the  appellee,  at  Pinevilie,  certain  cases  of  boots  and  shoes.  The 
goods  reached  Pinevilie,  but  were  destroyed  by  fire,  or  in  some  way 
lost  before  delivery.  Recovery  was  resisted  on  the  ground  that  the 
contract  of  shipment  exempted  the  defendant  from  liability  for  loss 
or  damage  by  fire.  Whether  the  loss  was  in  fact  by  fire  was  a 
matter  in  issue.  Judgment  resulted  for  plaintiff,  and  upon  appeal 
to  the  Superior  Court  the  law  of  the  case  was  thus  announced  by  that 
court;  "  Where  a  common  carrier,  who  is  sought  to  be  made  liable 
for  the  loss  of  goods  he  has  undertaken  to  carry,  relies  apon  a  con- 
tract limiting  his  liability,  the  burden  is  upon  him  to  show,  not  only 
that  the  limited  contract  has  been  made,  and  that  the  loss  arose 
from  a  cause  excepted  therein,  but,  further,  that  his  negligence  did 
not  contribute  to  the  loss.  Therefore,  when  the  carrier  stipulates, 
by  such  a  contract,  that  he  shall  not  be  liable  for  the  loss  of  goods 
by  fire,  the  burden  is  upon  him  to  show,  not  only  that  the  goods 
were  lost  by  lire,  but  that  the  fire  was  not  caused  by  his  negligence. 
But  as  the  plaintiff  in  this  action  upon  such  a  contract  assumed  the 
burden  of  proof,  and  failed  to  show  that  the  fire  by  which  the  goods 
were  destroyed  was  caused  by  defendant's  negligence,  a  verdict  for 
plaintiff  is  not  sustained  by  the  testimony.  Railroad  companies  are 
not  required  to  keep  a  continuous  watch  during  the  night  in  their 
depots  in  small  towns;  and  the  mere  fact  that  a  depot  had  on  sev- 
eral occasions  been  broken  open,  and  articles  of  small  value  taken, 
did  not  impose  upon  the  company  such  a  duty,"  On  return  of  the 
case,  trial  proceeded  under  the  law  thus  laid  down,  and  resulted  as 
before.  Substantially  the  same  testimony  was  offered,  and  it  is  now 
contended  that  it  fails  to  show  that  the  fire  by  which  the  goods  were 
destroyed  was  caused  by  defendant's  negligence,  and  that  the 
verdict  for  plaintiff  is  therefore  not  sustained  by  the  evidence. 
Waiving  the  question  as  to  whether  the  burden  of  proof,  having  been 
changed  on  the  second  trial  from  the  plaintiff  to  the  defendant,  is  or 
is  not  sufficient  to  support  the  verdict  on  the  issue  as  to  negligence, 
it  seems  to  us  that  thedefendant  has  not  satisfactorily  shown  that  the 
goods  were  in  fact  destroyed  by  fire.  Much  of  the  proof  conduces  to 
show  that  the  car  was  robbed,  and  the  goods  taken,  the  fire  being  the 
result  of  an  efEort  to  conceal  the  crime.  If  the  jury  could  therefore 
reasonably  infer  that  the  goods  were  stolen,  the  exemption  from  lia- 
bility by  reason  of  loss  by  fire  would  be  held  to  afford  no  protection, 
and  that  the  verdict  of  the  jury  may  have  been  so  founded  is  quite 
lilccly.  The  question  of  where  the  burden  properly  belonged,  and  of 
incompetent  proof  complained  of,  need  not  be  discussed,  as  these 
matters  were  settled  by  the  Superior  Court. 
Judgment  is  affirmed. 
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GILLY  V.  NEW  ORLEANS  CITY  AND  LAKE 
RAILROAD  COMPANY  ET  AL. 

Supreme  Court,  Louisiana,  February,  ^^97- 


RIDING  ON  STEP  OF  ELECTRIC  CAR.  —  Riding  outside  of  the  car  od  a 
mnning  step  is  unusual,  and  dangerous. 

PASSENGER  STRIKING  HEAD  AGAINST  POLE. —There  were  others  on 
the  step,  near  the  plaintiff.  Tbejr  all  passed  a  pole  equally  as  Dear  as  the 
one  by  which  a  momenl  after  the  plaintECf  was  knocked  oS  and  severely 
injured.  Taking  into  consideration  the  width  of  (he  step  and  the  distance 
from  the  step  to  the  pole,  the  rock  and  sway  of  the  car  in  motion  does  not 
account  for  the  contact  of  the  plaintiff  with  the  pole.  The  plaintiff  must 
have  leaned  back  into  the  darkness  (either  to  jump  oS,  or  for  some  other 
cause)  to  an  exieni  that  his  head  came  in  contact  with  the  pole. 

CONTRIBUTORY  NEGLIGENCE.  —  If  one's  negligence  proximately  contribu- 
ted to  the  injury,  so  that  without  his  concurring  fault  it  would  not  have 
happened,  he  cannot  recover  (or  the  injury, 
(Syllabus  by  the  court.) 

Appeal  by  plaintiff  from  judgment  rendered  for  defendants,  the 
New  Orleans  City  and  Lake  Railroad  Company  and  the  Louisiana 
Electric  Light  Company, 

Benjamin  Rice  Forman  and  B.  R.  Forman,  Jr.,  for  appellant. 

Hugh  L.  Bayne,  and  DenSgre,  Blair  &  Den^gre,  for  appellees. 

Plaintiff  brought  this  action  against  the  defendants  for  the  sum  of 
(50,000.  On  July  14,  1895,  at  about  twelve  o'clock  at  night,  plain- 
tiff was  a  passenger  on  the  in-bound  West  End  train  of  the  defend- 
ant railroad  company.  The  car  was  a  summer  car.  At  the  comer  of 
Canal  and  Tonti  Streets  he  was  knocked  off  this  car  by  an  electric 
light  pole  of  the  defendant  light  company.  He  was  at  the  time  riding 
upon  the  running  steps  of  the  car  that  run  along  the  side  from  front 
to  rear.  He  was  standing  on  the  up-town  side  of  the  car.  The  car 
was  on  the  right-hand  track.  He  had  paid  his  fare,  which  was  col- 
lected by  the  conductor  while  he  was  riding  on  the  step  in  the  posi- 
tion in  which  he  was  when  he  got  hurt.  He  says  that  the  conductor 
gave  him  no  warning  at  the  time,  and  made  no  objection  to  his 
riding  on  the  running  steps  ;  that  he  was  riding  on  the  steps 
because  the  car  was  crowded.  He  avers  that  there  was  not  stand- 
ing room  in  the  car;  that  when  he  was  struck  he  was  standing 
with  his  right  hand  on  the  railing  of  the  dashboard,  and  his  left 
hand  on  the  upright  brass  rod  of  the  stanchion  of  the  side  of  the 
car;  that  he  was  looking  towards  the  inside  of  the  car;  that  it  was 
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usual  to  ride  upon  the  steps  of  the  summer  cars  when  the  cars  are 
crowded;  and  that  no  warning  of  any  sort  had  been  given  to  him. 
The  distance  of  the  pole  that  struck  the  plaintiff  from  the  track 
was  two  feet  eight  inches.  The  width  of  the  step  of  the  summer 
car  was  one  foot  six  inches.  The  pole  that  struck  the  plaintiff 
was  nearer  the  track  than  any  other  save  one,  which  stood  at  an 
equal  distance  from  the  track.  The  witness  for  plaintiff  who  made 
the  measurement  testified  that  the  extension  of  the  car  itself  (the 
body  of  the  car)  beyond  the  rail  was  one  foot  and  one  inch,  and 
that  the  distance  between  the  outside  rail  to  the  nearest  side  of  the 
pole  was,  at  the  locality,  as  before  stated,  two  feet  eight  inches. 
On  the  other  hand,  the  assistant  superintendent  of  the  defendant 
railroad  company  testifies  that  the  distance  was  twenty-six  inches 
from  the  post  at  the  locality  of  the  accident  to  the  side  of  the  car, 
by  his  measurement,  and  that  it  was  fifteen  inches  from  the  outer 
edge  of  the  step  running  along  the  side  of  the  car,  leaving  eleven 
inches  for  the  width  of  the  step,  and  fifteen  inches  from  the  edge  of 
the  step  to  the  pole.  Something  was  said  by  one  of  plaintiff's  wit- 
nesses about  the  lateral  motion  of  the  car.  The  extent  of  the  spring 
or  play  of  the  motion  was  not  known.  The  other  poles  than  those 
before  mentioned  of  the  light  company  were  from  the  track  a  distance 
of  three,  four,  and  five  feet,  respectively.  The  plaintiff  was  greatly 
and  permanently  injured. 

To  clear  the  grounds  at  the  commencement  of  the  discussion,  we 
sought  to  settle  the  question  of  distances  between  the  track,  the 
car,  the  running  steps,  and  the  alleged  offending  electric  light  pole. 
There  is  variance  in  the  testimony  upon  this  point.  It  remains  that 
in  the  brief  and  at  the  bar  plaintiff's  position  is,  on  this  point,  as 
follows,  viz. :  The  width  of  the  step  of  the  summer  car  was  one  foot 
six  inches,  and  the  distance  from  the  step  to  the  pole  fourteen 
inches.  If  we  take  into  consideration  the  fact  that  the  unfortunate 
young  man  was  struck  on  the  temple,  near  the  ear,  the  distance  for 
which  the  defendants  contend  is  correct,  viz.,  fifteen  inches  from 
the  step  to  the  pole.  The  theory  of  the  court  a  qua  and  of  the 
defendants  is  that,  as  the  plaintiff  approached  Tonti  street,  in  this 
city,  either  for  the  purpose  of  jumping  off  or  ascertaining  the  dis- 
tance of  the  train  from  Galvez  street,  where  he  expected  to  get  off, 
or  from  some  other  cause,  he  leaned  back,  and  protruded  his  body 
and  head  from  the  car  into  the  darkness  to  such  an  extent  that  his 
head  came  in  contact  with  the  pole,  and  he  was  knocked  off.  The 
plaintiff  raised  an  issue  of  fact  upon  this  point,  and  insists  that  the 
evidence  is  to  the  contrary;  that  he  did  not  lean  back  to  see  how 
far  he  was  from  his  street,  and  did   not  in  the  least  change  his 
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position.  His  statement  is  that  the  distance  from  the  post  to  the  step 
was  fourteen  inches;  that  the  cars  rocic  and  sway  from  side  to  side 
when  moving  rapidly.  The  whole  of  the  distance,  it  is  contended 
in  behalf  of  the  plaintiff,  is  accounted  for  in  this  wise.  The  length 
of  his  arms,  counsel  estimates,  was  fourteen  inches.  Holding  the 
stanchion,  as  he  was  doing  when  he  was  hurt,  his  head  reached  the 
post,  although  his  elbows  remained  unmoved  to  the  sides,  without 
extending  them  in  the  least.  We  have  found  it  impossible,  after  a 
careful  examination  into  the  facts,  to  agree  with  counsel.  The  rock 
and  sway  of  a  car  in  motion  are  not  proven  in  this  case,  we  have 
already  stated.  In  the  case  to  which  our  attention  was  directed, 
from  the  evidence  it  appeared  that  when  in  motion  the  wheels  of 
each  car  have  a  lateral  play  on  the  rails  of  one  and  one-half  inches. 
Summers  v.  Railroad  Co.,  34  La.  Ann.  139-147.  One  standing 
upright  on  the  running  steps  of  a  summer  car  one  foot  and  six  inches 
in  width  would  not  be  exposed  to  a  blow  against  a  pole  at  the  dis- 
tance this  pole  was  from  these  steps,  because  of  the  lateral  motion 
of  the  car.  His  body,  despite  this  motion,  would  remain  within  an 
entirely  safe  distance  from  the  pole.  Granted  that  it  accounts  for 
a  limited  distance  of  the  intervening  space,  there  remains  at  least 
one  foot.  A  passenger  in  a  car,  who  would  needlessly  protrude  his 
head  out  of  the  window  a  distance  of  one  foot,  and  receive  a  blow 
from  a  pole  at  that  distance,  which  he  had  seen  erected,  as  was  the 
case  with  the  plaintiff,  and  along  a  route  familiar  to  him  as  the 
defendant  railroad  line  is  familiar  to  the  plaintiff,  having  gone  over 
it  many  times  since  a  number  of  years,  would  not  be  entitled  to 
damages.  In  our  view,  the  one  who  chooses  to  ride  on  the  running 
step  has  no  greater  right,  and  is  subject  to  the  same  rule.  Ordinary 
prudence  would  suggest  not  to  project  one's  body  into  the  darkness, 
a  distance  of  one  foot  outside  of  the  running  steps,  on  a  car  in 
motion. 

We  think  the  conclusion  is  inevitable,  with  the  facts  before  us, 
that  the  plaintiff  projected  his  head,  and  thereby  met  with  the  sad 
accident  of  which  he  complains.  There  were  other  passengers  on 
the  running  steps  at  the  time,  six  in  number.  They  passed  other 
poles,  and  equally  as  near  as  the  one  which  struck  the  plaintiff. 
Not  one  of  these  passengers  were  injured.  It  is  evident  had  the 
plaintiff  stood  erect  without  leaning  backward  that  he  also  would 
have  passed  without  injury. 

The  district  judge,  who  saw  and  heard  the  witnesses,  was  satisfied 
from  the  evidence  that  plaintiff  could  have  safely  ridden  upon  the 
steps  if  he  had  used  ordinary  care;  that  he  did  use  ordinary  care 
from  the  lake  to  Tonti  street,  and  was  not  injured,  although  he 
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passed  the  electric  light  poles  situated  in  the  two  blocks  just  before 
reaching  Tonti  street  {one  of  these  poles  was  equally  as  near  as  the 
alleged  offending  pole,  and  the  other  within  a  small  fraction  as  near). 
Having  exposed  himself  as  he  did,  the  plaintiff  is  without  right  to 
recover  damages  from  cither  of  the  defendant  companies. 

Judgment  affirmed. 

Opinion  by  Breaux,  J. 


BROCKWAY  V.  AMERICAN  EXPRESS  COMPANY. 

Supreme  fudicial  Court,  Massachusetts,  May,  iSgj. 


COMMON  CARRIER  —  CONTRACT.  —  The  rights  of  parties  under  a  contract 
for  the  shipment  of  horses  from  Illinois  to  Massachusetts  made  ia  Illinois  Is 
to  be  determined  by  the  laws  of  llUoois. 

CONTRACT  FOR  NON-LIABLITY  FOR  NEGLIGENCE.  —  A  carrier  is  liable 
for  gross  negligence  to  horses  shipped  on  an  interstate  contract  made  io 
Illinois  though  by  the  contract  the  carrier  was  not  to  be  liable  where  it 
appeared  that  by  the  laws  of  Illinois  a  common  carrier  cannot  contract 
against  liability  for  gross  negligence  of  himself  or  agents. 

FAILURE  TO  FEED  OR  WATER  HORSES,  —  Where  horses  are  kept  in  a  car 
without  food  or  drinli  for  forty-nine  hours  the  carrier  is  liable  to  punish- 
ment under  Rev.  St.  U.  S.,  sec.  4386-4390. 

SAME.  —  The  fact  that  a  car  in  which  horses  were  shipped  was  delayed  b;  the 
refusal  of  a  railroad  company  to  take  the  car  on  its  train  by  which  it  was 
expected  to  go,  and  that  on  [his  account  it  lost  its  connection,  will  not 
relieve  the  carrier  from  liability  for  a  failure  to  furnish  the  horses  with  food 
and  water. 

From  an  order  of  Superior  Court,  Suffolk  County,  directing  judg- 
ment for  defendant,  plaintiff  brings  exception. 

A.  N.  Williams,  for  plaintiff. 

W.  C.  LoRiNG  and  R.  W.  Bovden,  for  defendant. 

Knowlton,  J.  —  The  defendant  entered  into  a  contract  with  the 
plaintiff  to  transport  twenty-eight  horses  from  Chicago  to  Boston. 
The  plaintiff  contends  that  the  defendant  was  guilty  of  gross  negli- 
gence in  keeping  the  horses  confined  for  a  longtime  without  food  or 
drink,  whereby  they  suffered  greatly  and  were  seriously  injured. 
The  defendant's  first  contention  is  that,  by  the  terms  of  the  contract 
of  carriage,  it  was  not  to  be  liable  for  any  injury  or  damage  to  the 
property,  even  if  caused  "  by  the  fault,  negligence,  or  carelessness, 
gross  or  otherwise,"  of  itself  or  its  servants  or  its  agents.  The  first 
question  is  whether  this  provision  of  the  contract  is  valid.  The 
contract  was  made  in  Illinois,  to  be  performed  in  part  in  that  State, 
Vol.  11  —  36 
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and  in  part  in  other  States.  The  rights  of  the  parties  to  such  a  con- 
tract are  to  be  determined  by  the  Ux  loci  contractus.  Fonseca  r. 
Steamship  Co.,  153  Mass.  553,  27  N.  E,  Rep.  665;  Fai 'child  v.  Rail- 
road Co.,  148  Pa.  St.  527,  24  Atl.  Rep.  79;  Hazel  v.  Railway  Co.,  S2 
Iowa,  477,  48  N.  W,  Rep.  926.  The  law  of  the  State  of  Illinois  was 
put  in  evidence,  by  which  it  appeared  that  in  that  State  a  common 
carrier  cannot  contract  against  liability  arising  from  the  gross  or 
wilful  misconduct  of  himself,  his  agents  or  employees.  Railway 
Co.  f.  Chapman,  133  111,  96,  34  N.  E,  Rep.  417.  The  same  doctrine 
is  generally,  although  not  universally,  held  in  other  jurisdictions. 
Doyle  z*.  Railroad  Co.,  i66  Mass.  491-496,  44  N.  E.  Rep.  611,  and 
cases  cited.  The  defendant  is  a  common  carrier.  Buckland  v. 
Express  Co.,  97  Mass.  124;  Bank  of  Kentucky  v.  Adams  Exp.  Co., 
93  U.  S.  174.  It  follows  that  this  defense  cannot  prevail  if  there 
was  gross  negligence  on  the  part  of  the  defendant  or  its  servants  or 
agents. 

The  plaintiff  relies  in  part  upon  Rev.  St.  sees.  4386-4390,  inclusive, 
which  punish  by  severe  penalties  the  keeping  of  cattle,  sheep,  swine, 
or  other  animal  for  more  than  twenty-eight  hours  continuously  in 
cars,  boats,  or  vessels  used  in  carrying  or  transporting  them  from 
one  State  to  another,  without  unloading  them  for  rest,  water,  and 
feeding  for  a  period  of  at  least  five  consecutive  hours,  unless  pre- 
vented from  so  unloading  them  by  storm  or  other  accidental  causes, 
or  untess'the  cars,  boats,  or  vessels  are  so  constructed  and  arranged 
that  the  animals  can  have  proper  feed,  water,  space,  and  opportunity 
to  rest  without  being  unloaded.  The  contract  between  the  plaintiff 
and  the  defendant  contemplated  the  carrying  of  the  horses  from  one 
State  to  another  upon  railroads  which  were  to  be  the  defendant's 
agents,  to  which  the  provisions  of  the  statute  above  referred  to 
expressly  apply.  The  horses  were  kept  in  the  car  without  food  or 
drink,  and  without  rest,  except  what  they  could  get  standing,  for 
about  forty-nine  hours.  The  statute  does  not  in  terms  apply  to 
express  companies  hiring  their  accommodations  from  railroad  com- 
panies ;  but  there  is  no  doubt  that  it  applies  to  the  railroad  companies 
themselves,  which  the  defendant  employed  in  the  present  case.  The 
statute  is  intended  to  prevent  cruelty  in  interstate  commerce,  as 
well  as  danger  to  the  public  health,  from  inducing  diseases  in  ani- 
mals which  are  to  be  used  for  food.  The  existence  of  this  statute, 
even  though  it  does  not  subject  the  defendant  itself  to  a  penalty,  is 
strong  evidence  of  the  defendant's  duty  to  give  a  reasonable  oppor- 
tunity to  the  plaintiff's  custodian,  who  accompanied  the  horses  on 
the  train,  to  provide  them  with  food  and  drink  on  their  journey. 
Indeed,  if  there  was  no  such  statute,  a  contract  to  convey  horses 
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to  be  accompanied  by  a  custodian  would  impliedly  include  an  under- 
talcinj;  to  allow  the  custodian  to  stop  at  reasonably  convenient 
,  times  and  places  to  give  them  such  food  and  drink  as  they  needed 
to  keep  them  in  good  health.  Not  to  permit  the  giving  of  such  food 
and  drink  would  be  gross  negligence.  So  it  has  been  held  under 
the  statute  above  cited,  as  well  as  at  common  law.  Chesapeake 
&  O.  R.  Co.  V.  American  Exch.  Bank,  91  Va.  495,  23  S.  E.  Rep,  935; 
■Railway  Co.  v.  Heggie,  86  Ga.  aio,  12  S.  E.  Rep.  363;  Smith  v. 
'Railroad  Co.,  100  Mich.  148,  58  N.  W.  Rep.  651;  Railroad  Co.  v. 
Adams,  43  111.  474;  Railway  Co.  v.  Hamilton,  76  111.  393  ;  Dunn  v. 
Railroad  Co.,  68  Mo.  268;  Lowenstein  v.  Railroad  Co.,  63  Mo. 
App.  68. 

It  is  contended  by  the  defendant  that  the  plaintiff,  by  his  previous 
course  of  dealing  with  it,  and  by  his  knowledge  of  the  custom  of  the 
company  to  bring  horses  from  Chicago  to  Boston,  without  stopping 
to  feed  them,  impliedly  agreed  that  these  horses  might  be  so 
brought.  But,  if  we  give  to  the  evidence  the  full  Effect  that  can 
reasonably  be  claimed  for  it,  it  falls  short  of  showing  that  the  horses 
were  to  be  kept  on  the  car  without  feeding,  if  the  express  company 
failed  to  bring  the  car  through  on  close  connections,  by  the  usual 
trains.  The  evidence  shows  that  the  car  was  delayed  in  Buffalo  by 
the  refusal  of  a  railroad  company  to  take  it  on  the  train  by  which  it 
was  expected  to  go,  and  that  on  this  account  it  lost  its  connections, 
and  the  horses  were  kept  confined  about  eight  hours  longer  than  tb« 
usual  time  for  the  trip.  It  certainly  could  not  have  been  expected 
that  the  horses  were  to  be  left  to  starve  if  the  car  was  delayed  by 
a  failure  to  make  connections,  or  by  a  refusal  of  a  railroad  company 
to  take  it  at  the  usual  time.  There  was  evidence  that  the  plaintiff 
had  made  arrangements  to  have  horses  watered  and  fed  from  time  to 
time  at  the  stock  yards  at  East  Buffalo  and  at  Rotterdam  Junction. 
There  was  also  testimony  that  the  custodian  of  the  horses  asked  the 
agent  of  the  defendant  at  Buffalo  to  have  the  horses  watered  and 
fed.  It  does  not  appear  that  he  went  much  into  particulars  as  to 
how  or  where  the  watering  and  feeding  should  be  done.  But  the 
agent  knew  that  the  car  was  being  delayed,  and  he  may  be  presumed 
to  have  known  that  the  horses  had  been  on  the  car  nearly  a  day 
before  arriving  at  Buffalo,  and  that  it  would  take  another  day  for 
them  to  reach  their  destination.  They  could  not  be  taken  from  the 
car  without  moving  it,  and  it  was  the  agent's  duty,  on  receiving  the 
request,  to  have  the  car  taken  to  a  place  where  they  could  be 
unloaded.  Under  the  statute  above  referred  to,  it  was  the  duty  of 
the  railroad  company  to  unload  and  feed  and  water  them,  without 
a  reqaest  from  their  custodian,  if  he  failed  to  do  it.     Apart  from 
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the  statute,  it  was  the  agent's  duty,  on  a  slight  suggestion  from  the 
custodian,  to  put  the  car  in  a  proper  place  for  unloading,  where  the 
horses  could  be  fed.  We  think  there  was  evidence  from  which 
the  jury  might  have  found  that  the  railroad  company  and  the  defend- 
ant's agent  were  guilty  of  gross  negligence  in  this  respect,  for  the 
consequences  of  which  the  defendant  is  liable. 
Exceptions  sustained. 

HIGGINS  V.  INHABITANTS  OF  NORTH  ANDOVER. 

Supreme  J^udiciai  Court,  Massachusetts,  May,  iSpy. 


MUNICIPAL  CORPORATIONS  — STATUTE  — NOTICE  OF  INQUIRY.— 
Under  St.  1887,  ch.  270,  §  3.  a  notice  (hat  "  I  hereby  give  notice  that  I  hold 
the  town  of  North  Andover  responsible  for  serious  injury  sustained  by  my 
wife,"  is  suOlcient  to  authorize  an  action  by  tb-  wife  for  injuries  sustained 
by  reason  of  defects  in  a  highway. 

Report  of  Superior  Court,  Essex  County,  directing  verdict  for 
defendant, 

H.  P.  MouLTON,  (or  plaintiff. 

N.  P.  Frye,  for  defendant. 

Barker,  J.  —  The  accident  by  which  the  plaintiff  was  hurt  oc- 
curred on  December  19,  1894,  and  the  notice  was  given  and  received 
on  January  3,  1895.  The  defendant  gave  no  counter-notice  under 
St.  1894,  c.  389.  The  chairman  of  che  defendant's  selectmen,  with 
a  physician  employed  by  the  town,  called  at  the  plaintiff's  residence 
on  January  7,  1895,  to  ascertain  the  extent  of  her  injuries,  and  then 
went  with  her  husband  to  the  place  of  the  accident,  where  the  hus- 
band pointed  out  to  the  selectman  the  exact  location,  and  told  him 
the  time  and  place  of  the  occurrence;  so  that  the  defendant  was 
seasonably  put  in  possession  of  all  the  information  contemplated  by 
the  statute.  While  the  specific  statute  requirements  are  only  that 
the  notice  shall  be  given  within  a  certain  time,  that  it  shall  state  the 
time,  place,  and  cause  of  the  injury,  and  that  it  shall  be  in  writing, 
signed  by  the  person  injured  or  by  some  one  in  his  behalf,  the  deci- 
sions in  which  the  statutes  have  been  construed  hold  that  the  notice 
must  also  show  that  it  is  the  basis  of  a  claim  against  the  defendant, 
and  that  it  is  given  in  behalf  of  the  person  who  brings  the  suit.  In 
Kenady  v.  City  of  Lawrence,  1 18  Mass.  318,  where  the  person  injured 
seasonably  informed  an  officer  of  the  defendant  city  of  the  time, 
place,  and  cause  of  the  injury,  the  communication  was  held  insuffi- 
cient as  a  notice  under  St.  1877,  €.'334,  because  it  did  not  indicate 
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that  the  plaintiff  understood  that  he  had  any  claim  against  the  city, 
did  not  make  it  the  duty  of  the  official  to  inform  the  other  city 
officers,  gave  no  warning  that  the  city  was  in  fault,  and  did  not, 
therefore,  put  it  on  inquiry,  as  the  statute  notice  was  intt^nded  to 
do.  In  Driscolli'.  City  of  Fall  River,  163  Mass.  105,  39  N.  E.  Rep. 
1003,  writings  which  the  plaintiff  contended  were  a  sufficient  notice 
under  St.  1887,  c.  270,  sec.  3,  were  held  insufficient,  because  they 
purported  neither  "to  be  given  in  behalf  of  the  plaintiff,  nor  to 
indicate  that  he  had  any  claim  against  the  city,"  and  it  was  said, 
citing  also  Kenady  i'.  City  of  Lawrence:  "The  notices  required 
by  the  statute  are  not  to  be  construed  with  technical  strictness,  but 
enough  should  appear  in  them  to  show  that  they  are  intended  as  the 
basis  of  a  claim  against  the  city  or  town,  and  are  given  on  behalf  of 
the  person  who  brings  the  suit."  But  in  Carberry  v.  Inhabitants  of 
Sharon,  166  Mass.  33,  43  N.  E.  Rep.  911,  it  was  held  to  be  not 
necessary  that  the  notice  should  say  in  express  terms  that  it  is 
signed  in  Iiehalf  of  the  plaintiff,  if  that  can  be  gathered  from  its 
terms.  The  notice  lietd  good  in  that  case  showed  that  the  signer 
was  the  husband  of  the  plaintiff,  and  that  she  had  received  an  injury 
"  for  wliich,"  it  stated,  "  we  will  be  obliged  to  make  a  claim  on 
your  town  for  damages." 

We  have  no  disposition  to  question  the  construction  given  by  these 
decisions  to  the  statutes  requiring  notice,  and  the  question  is  whether 
it  can  be  gathered  from  the  terms  of  the  notice  in  (he  present  case 
that  it  was  signed  and  given  by  the  plaintiff's  husband  in  her  behalf. 
It  is  true  that,  by  the  language  used  over  his  signature,  the  plaintiff's 
husband  sUtes,  "  I  hereby  give  notice  that  I  hold  the  town  of  North 
Andover  responsible  for  serious  injury  sustained  by  my  wife,  Susie 
Bell  Higgins."  But  it  is  not  the  necessary  meaning  of  these  words 
ttiat  he  holds  the  town  responsible  to  himself.  The  situation  of  the 
parties  may  be  taken  into  account  in  determining  the  meaning  of 
the  terms  of  such  a  notice,  as  well  as  those  of  a  deed  or  other  written 
instrument.  It  is  both  proper  and  usual  for  a  husband  tu  act  as  the 
protector  of  the  rights  of  his  wife,  and  he  is  very  commonly  her 
agent.  The  responsibility  of  the  town  which  he  was  asserting  was 
a  responsibility  to  his  wife,  and  not  to  himself.  In  such  3  case  the 
hnsband  has  no  right  of  action.  Harwoodi'.  City  of  Lowell,  4  Cush. 
310.  Not  only  is  it  to  be  presumed  that  he  knew  thut  he  had  no 
right  to  hold  the  town  responsible  to  himself,  while  it  was  responsi- 
ble to  his  wife,  but  that  he  understood  that  the  town  officers  also 
knew  the  law,  and  would  apply  the  knowledge  in  construing  the 
notice.  Besides  this,  the  plaintiff  and  her  husband  lived  in  a  small 
town  away  from  the  village,  and  five  or  fix  miles  from  any  per.snn 
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skilled  in  drawing  such  notices;  and  the  plaintiff  was  severely  injured, 
confined  to  her  bed,  and  helpless,  and  requiring  the  constant  attend- 
ance  of  her  husband,  who  did  not  leave  the  premises  except  to 
point  out  the  place  of  the  accident  to  the  town  officials  who  visited 
his  residence  after  the  receipt  of  the  notice.  In  view  of  the  circum- 
stances existing  when  the  notice  was  given,  we  are  of  opinion  that 
it  car  be  fairly  gathered  from  its  terras  that  the  husband  was  acting 
for  his  wife,  and  gave  the  notice  as  her  agent.  If  so,  it  could  not  be 
held  insufficient,  as  not  showing  that  it  was  given  on  behalf  of  the 
plaintiff.  So  far  as  its  other  defects  are  concerned,  upon  the  facts 
offered  in  proof,  it  might  have  been  found  that  the  town  was  not 
misled  and  that  there  was  no  intention  to  mislead  (see  St.  1S83,  c. 
36;  St.  1888,  c.  114);  or  the  plaintiff  might  avail  herself  of  the  fail- 
ure to  demand  a  further  notice,  under  St.  1894,  c.  389.  In  accord- 
ance with  the  terms  of  the  report,  the  verdict  for  the  defendant  is 
to  be  set  aside,  and  a  new  trial  ordered. 
So  ordered. 


SPADE  V.  LYNN  AND  BOSTON  RAILROAD  COM- 
PANY. 

Supreme  ^-jdicial  Court,  Afassachuseils,  Afay,  iS^j. 


IKJURY  CAUSED  BY  FRIGHT,  —  There  can  be  no  recovery  for  fright  or 
mental  distress  caused  by  the  mere  negligence  o(  ADOther,  nor  for  physical 
injuries  caused  solely  by  such  mental  disturbance. 

Exceptions  from  Superior  Court,  Suffolk  County.  Plaintiff  ob- 
tained a  verdict  and  defendant  brings  exceptions. 

S.  L.  Whipple  and  W.  R.  Sears,  for  plaintiff. 

C.  K.  Cobb,  for  defendant. 

Allen,  J.  —  This  case  presents  a  question  which  has  not  hereto- 
fore been  determined  in  this  commonwealth,  and  in  respect  to  which 
the  decisions  elsewhere  have  not  been  uniform.  It  is  this:  Whether, 
in  an  action  to  recover  damages  for  an  injury  sustained  through  the 
negligence  of  another,  there  can  be  a  recovery  for  a  bodily  injury 
caused  by  mere  fright  and  mental  disturbance.  The  jury  were 
instructed  that  a  person  cannot  recover  for  mere  fright,  fear,  or 
mental  distress,  occasioned  by  the  negligence  of  another,  which 
does  not  result  in  bodily  injury,  but  that,  when  the  fright,  or  fear,  or 
nervous  shock  produces  a  bodily  injury,  there  maybe  a  recovery  for 
that  bodily  injury,  and  for  all  the  pain,  mental  or  otherwise,  which 
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may  arise  out  of  that  bodily  injury.  In  Canning  v.  Willia 
I  Cush.  451,  it  was  held,  in  an  action  against  a  town  to  recover 
damages  for  an  injury  sustained  by  the  plaintiff  in  consequence  of 
a  defective  bridge,  that  he  could  not  recover  if  he  sustained  no 
injury  in  his  person,  but  merely  incurred  risk  and  peril  which  caused 
fright  and  mental  suffering.  In  Warren  v.  Railroad  Co.,  163  Mass. 
484,  40  N.  E.  Rep.  895,  the  evidence  tended  to  show  that  the 
defendant's  train  struck  the  carriage  of  the  plaintiff,  thereby  throw- 
ing  him  out  upon  the  ground ;  and  it  was  held  to  be  a  physical  injury 
to  the  person  to  be  thrown  out  of  a  wagon,  or  to  be  compelled  to 
jump  out,  even  although  the  harm  consists  mainly  of  nervous  shock. 
It  was  not,  therefore,  a  case  of  mere  fright,  and  resulting  nervous 
shock.  The  case  calls  for  a  consideration  of  the  real  ground  upon 
which  the  liability  or  nonliability  of  a  defendant  guilty  of  negligence 
in  a  case  like  the  present  depends.  The  exemption  from  liability 
for  mere  fright,  terror,  alarm,  or  anxiety,  does  not  rest  on  the 
assumption  that  these  do  not  constitute  an  actual  injury.  They  do, 
in  fact,  deprive  one  of  enjoyment  and  of  comfort,  cause  real  suffer- 
ing, and,  to  a  greater  or  less  extent,  disqualify  one  for  the  time 
being  from  doing  the  duties  of  life.  If  these  results  flow  from  a 
wrongful  or  negligent  act,  a  recovery  therefor  cannot  be  denied  on 
the  ground  that  the  injury  is  fanciful  and  not  real.  Nor  can  it  be 
maintained  that  these  results  may  not  be  the  direct  and  immediate 
consequences  of  the  negligence.  Danger  excitesalarm.  Few  people 
are  wholly  insensible  to  the  emotions  caused  by  imminent  danger, 
though  some  arc  less  affected  than  others.  It  must  also  be  admitted 
that  a  timid  or  sensitive  person  may  suffer,  not  only  in  mind,  but 
also  in  body,  from  such  a  cause.  Great  emotion  may,  and  some- 
times does,  produce  physical  effects.  The  action  of  the  heart,  the 
circulation  of  the  blood,  the  temperature  of  the  body,  as  well  as  the 
nerves  and  the  appetite,  mayall  be  affected.  A  physical  injury  may 
be  directly  traceable  to  fright,  and  so  may  be  caused  by  it.  We 
cannot  say,  therefore,  that  such  consequences  may  not  flow  proxi- 
mately from  unintentional  negligence ;  and,  if  compensation  in  dam- 
ages may  be  recovered  for  a  physical  injury  so  caused,  it  is  hard,  on 
principle,  to  say  why  there  should  not  also  be  a  recovery  for  the 
mere  mental  suffering  when  not  accompanied  by  any  perceptible 
physical  effects.  It  would  seem,  therefore,  that  the  real  reason  for 
refusing  damages  sustained  from  mere  fright  must  be  something 
different,  and  it  probably  rests  on  the  ground  that  in  practice  it  is 
impossible  satisfactorily  to  administer  any  other  rule.  The  law  must 
be  administered  in  the  courts  according  to  general  rules.  Courts 
will  aim  to  make  these  rules  as  just  as  possible,  bearing  in  mind 


DigiLizedbyGoOgle 


668  American  Negligence  Reports. 

that  they  are  to  be  of  general  application.  But  as  the  law  is  a  prac- 
tical science,  having  to  do  with  the  aSairs  of  life,  any  rule  is  unwise 
if,  in  its  general  application,  it  will  not,  as  a  usual  result,  serve  the 
purposes  of  justice.  A  new  rule  cannot  be  made  for  each  case,  and 
there  must  therefore  be  a  certain  generality  in  rules  of  law,  which 
in  particular  cases  may  fail  to  meet  what  would  be  desirable  if  the 
single  case  were  alone  to  be  considered.  Rules  of  law  respecting 
the  recovery  of  damages  are  framed  with  reference  to  the  just  rights 
of  both  parties  —  not  merely  what  it  might  be  right  for  an  injured 
person  to  receive,  to  afford  just  compensation  for  his  injury ;  but 
also  what  it  is  just  to  compel  the  other  party  to  pay.  One  cannot 
always  look  to  others  to  make  compensation  for  injuries  received. 
Many  accidents  occur,  the  consequences  of  which  the  sufferer  must 
bear  alone.  And,  in  determining  the  rules  of  law  by  which  the 
right  to  recover  compensation  for  unintended  injury  from  others  is 
to  be  governed,  regard  must  chiefly  be  paid  to  such  conditions  as  are 
usually  found  to  exist.  Not  only  the  transportation  of  passengers 
and  the  running  of  trains,  but  the  general  conduct  of  business  and 
of  the  ordinary  affairs  of  life,  must  be  done  on  the  assumption  that 
persons  who  are  liable  to  be  affected  thereby  are  not  peculiarly 
sensitive,  and  are  of  ordinary  physical  aiid  mental  strength.  If,  for 
example,  a  traveler  is  sick  or  infirm,  delicate  in  health,  specially 
nervous  or  emotional,  liable  to  be  upset  by  slight  causes,  and  there- 
fore requiring  precautions  which  are  not  usual  or  practical  for  trav- 
eling in  general,  notice  should  be  given,  so  that,  if  reasonably 
practicable,  arrangements  may  be  made  accordingly,  and  extra 
care  be  observed.  But  as  a  general  rule  a  carrier  of  passengers  is 
not  bound  to  anticipate  or  to  guard  against  an  injurious  result  which 
would  only  happen  to  a  person  of  peculiar  sensitiveness.  This  limi- 
tation of  liability  for  injury  of  another  description  is  intimated  in 
Allsop  V.  Allsop,  5  Hurl.  &  N.  534,  539.  One  may  be  held  bound  to 
anticipate  and  guard  against  the  probable  consequences  to  ordinary 
people,  but  to  carry  the  rule  of  damages  further  imposes  an  undue 
measure  of  responsibility  upon  those  who  are  guilty  only  of  uninten- 
tional negligence.  The  general  rule  limiting  damages  in  such  a  case 
to  the  natural  and  probable  consequences  of  the  acts  done  is  of 
wide  application,  and  has  often  been  expressed  and  applied.  Lom- 
bard w.  Lennox,  155  Mass.  70,  i8  N.  E.  Rep,  1115;  White  v.  Dresser, 
135  Mass.  150;  Fillebrown  v.  Hoar,  124  Mass.  580;  Derry  v.  Flitner, 
ri8  Mass.  131;  Railroad  Co.  r.  Kellogg,  94  U.  S.  469,  475;  Wyman 
V.  Leavitt,  71  Me.  227;  Ellis  v.  Cleveland,  55  Vt,  358;  Phillips  v. 
Dickerson,  85  III.  11;  Jones  w.  Fields,  57  Iowa,  317,  10  N.  W.  Rep, 
747;  Renner  v.  Canficid,  36  Minn.  90,  30  N.  W.  Rep.  435;  Lynch  v. 
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Knight,  9  H.  L.  Cas.  577,  591,  595,  598;  The  Notting  Hill,  9  Prob, 
Div.  los;  Hobba  v.  Railway  Co.,  L.  R.  10  Q.  B.  11,  iia.  The  law 
of  negligence,  in  its  special  application  to  cases  of  accidents,  has 
received  great  development  in  recent  years.  The  number  of  actions 
brought  is  very  great.  This  should  lead  courts  well  to  consider  the 
grounds  on  which  claims  for  compensation  properly  rest,  and  the 
necessary  limitations  of  the  right  to  recover.  We  remain  satisfied 
with  the  rule  that  there  can  be  no  recovery  for  fright,  terror,  alarm, 
anxiety,  or  distress  of  mind,  if  these  are  unaccompanied  by  some 
physical  injury;  and,  if  this  rule  is  to  stand,  we  think  it  should  also 
be  held  that  there  can  be  no  recovery  for  such  physical  injuries  as 
may  be  caused  solely  by  such  menul  disturbance,  where  there  is 
no  injury  to  the  person  from  without.  The  logical  vindication  of 
this  rule  is  that  it  is  unreasonable  to  hold  persons  who  are  merely 
negligent  bound  to  anticipate  and  guard  against  fright  and  the  con- 
sequences of  fright,  and  that  this  would  open  a  wide  door  for  unjust 
claims,  which  could  not  successfully  be  met  These  views  are  sup- 
ported by  the  following  decisions:  Commissioners  v.  Coultas,  13 
App.  Cas.  222;  Mitchell  v.  Railway  Co.  (N.  V.  App.;  Dec.  i,  1896) 
45  N.  E,  Rep.  354  (i);  Ewing  ».  Railway  Co.,  147  Pa,  St,  40,  23  Atl. 
Rep.  340;  Haile's  Curator  v.  Railroad  Co.,  9  C.  C.  A,  134,  60  Fed. 
I^cp-  557-  III  the  following  cases  a  different  view  was  taken:  Belt 
V.  Railroad  Co.,  L,  R,  Ir,  26  Exch.  418;  Purcell  v.  Railroad  Co.,  48 
Minn.  134,  50  N,  W,  Rep,  1034;  Fitzpatrick  v.  Railway  Co.,  12  U. 
C.  Q,  B.  645.  Sec,  also,  Bevan,  Neg.  77  ei  uq.  It  is  hardly 
necessary  to  add  that  this  decision  does  not  reach  those  classes  of 
actions  where  an  intention  to  cause  mental  distress  or  to  hurt  the 
feelings  is  shown,  or  is  reasonably  to  be  inferred,  as,  for  example  in 
cases  of  seduction,  slander,  malicious  prosecution,  or  arrest,  and 
some  others.  Nor  do  we  include  cases  of  acts  done  with  gross  care- 
lessness or  recklessness,  showing  utter  indifference  to  such  conse- 
quences, when  they  must  have  been  in  the  actor's  mind.  Lombard 
V.  Lennox,  and  Fillebrown  v.  Hoar,  already  cited;  Meagher  v.  Dris- 
coll,  99  Mass.  281.  In  the  present  case  no  such  considerations 
entered  into  the  rulings,  or  were  presented  by  the  facts.  The  entry 
therefore  must  be: 
Exceptions  sustained, 

I.  Mitchell  V.  Rochester  R.  R.  Co.,  151  N.  Y.  107, 45  N.  E.  Rep.  354.  is  reponed 
in  I  Am.  Neg.  Rep.  lai. 
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OLSEN  V.  ANDREWS. 

Supreme  yudicial  Court,  Massachusetts,  May,  l8^. 


MASTER  AND  SERVANT  —  EMPLOYEE  RUN  DOWN  BY  LOCOMOTIVE.  — 
Where  it  appeated  Ihal  the  plaintiff  was  run  down  by  the  contractor's  der- 
rick car  on  a  bridge  where  he  was  employed  while  relumiog  to  work,  and 
that  the  contractor  knew  the  plaintiff  boarded  on  the  other  side  of  the  ri\  :r. 
and  that  he  had  to  wallc  over  the  bridge,  the  contractor  was  not  negligent 
in  noL  providing  some  other  mode  for  the  plaintiff  to  reach  his  work,  nor 
was  the  plaintiff  negligent  in  not  dropping  between  the  ties  and  allowing 
the  engine  to  pass  over  him. 

FELLOW-SERVANTS.  —  Thougb  the  plaintiff  was  not  working  at  the  time  of 
the  accident,  yet  his  use  of  the  bridge  was  incidental  to  his  employment, 
and  he  was  a  fellow-servant  of  the  engineer  of  the  derrick  car. 

KNOWLEDGE  OF  INCOMPETENCY  OF  ENGINEER.  —On  the  issue  of  the 
defendant's  knowledge  of  the  incompetency  of  the  engineer  the  question 
was  for  [he  jury  where  there  was  testimony  that  the  representative  of  the 
defendant  had  his  attention  called  to  certain  acts  of  the  engineer,  and  that 
the  representative  had  said  that  anybody  could  run  a  derrick  car. 

Exceptions  from  Superior  Court,  Suffolk  County.  A  verdict  was 
directed  for  defendant  and  plaintiff  brings  exceptions. 

Gargan  &  Keating,  for  plaintiff. 

Alfred  Hemenway  and  Dickson  &  Knowles,  for  defendant. 

Knowlton,  J.  — At  the  close  of  the  testimony  the  presiding  jus- 
tice ruled  that  there  was  no  evidence  to  warrant  a  verdict  for  the 
plaintiff,  and  directed  a  verdict  for  the  defendant.  There  was  evi- 
dence that  the  plaintiff  was  in  the  exercise  of  due  care.  According 
to  the  testimony,  all  the  men  employed  by  the  defendant  boarded 
on  the  west  side  of  the  Hudson  river,  while  their  work  was  upon  a 
bridge  crossing  the  river,  and  a  part  of  it  at  the  east  end  of  the 
bridge.  The  only  way  from  the  plaintiff's  work  to  his  boarding 
place  was  over  the  bridge  on  the  northerly,  or  west-bound,  track, 
which  was  given  up  by  the  railroad  company  to  the  defendant  for 
his  use  while  repairing  the  bridge.  It  was  against  the  rules  to  ride 
on  the  derrick  car,  and  he  was  obliged  to  walk.  He  had  been  to 
his  dinner  on  the  west  side  of  the  river,  and  was  returning  over  the 
bridge,  when  the  derrick  car  came  up  behind  him,  and  ran  over 
him.  The  engineer  who  had  been  running  the  derrick  car  had  been 
working  with  his  car  on  or  about  the  bridge  at  least  five  days,  and 
may  be  presumed  to  have  known  that  the  men  were  accustomed  to 
walk  back  and  forth  across  the  bridge  at  the  dinner  hour.     The 
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bridge  was  sixty  or  seveoty  feet  above  water.  The  southerly,  or 
cast-bound  track,  was  used  at  the  time  by  the  railroad  company  for 
its  trains  going  in  both  directions.  When  the  plaintiff  entered 
upon  the  bridge  at  the  west  end,  there  were  four  men  crossing  over 
before  him.  A  freight  train  came  behind  him  on  the  southerly  track, 
and  was  passing  by  his  side,  when  the  derrick  car  came  up,  so  that 
it  was  impossible  to  step  across  to  that  track.  Wheo  he  saw  the 
derrick  car  coming,  it  was  moyiug  at  the  rate  of  about  twelve  miles 
an  hour,  and  he  started  to  run  as  fast  as  he  could  towards  the  end 
of  the  bridge,  and  got  nearly  to  the  end  of  it,  when  the  car  overtook 
him.  The  only  other  thing  that  he  could  have  done  was  to  get  down 
between  the  ties,  and  climb  upon  the  timbers  which  constituted  the 
frame  of  the  bridge,  and  hold  on  there  while  the  car  passed  above 
him.  To  do  this  quickly  would  have  been  difficult,  and  not  free 
from  danger.  He  might  well  suppose  that  the  engineer  running  the 
car  would  check  its  speed  until  he  could  reach  the  end  of  the  bridge, 
instead  of  running  over  him.  He  had  every  reason  to  believe  that 
the  engineer,  before  entering  upon  the  bridge,  had  looked  ahead  to 
see  whether  pedestrians  were  upon  the  track.  If  the  engineer  had 
looked  seasonably,  he  could  not  have  failed  to  see  the  plaintiff.  It 
was  not  to  be  expected  that  he  would  deliberately  run  over-a  fellow- 
workman,  or  that  he  would  even  expect  one  to  get  down  under  the 
track,  and  cling  to  the  timbers,  to  save  one  or  two  minutes  for  those 
who  were  using  the  car.  If  the  plaintiff  thought  himself  in  great 
danger,  and  acted  under  excitement,  he  may  well  be  excused  if  he 
failed  to  adopt  the  best  course. 

We  are  of  opinion  that  there  was  no  evidence  of  negligence  on  the 
part  of  the  defendant  in  failing  to  provide  for  the  plaintiff  some 
other  mode  of  getting  back  and  forth  between  his  work  and  his 
boarding  house,  nor  in  failing  to  furnish  a  different  kind  of  derrick 
car.  The  defendant  owned  and  was  using  the  car  when  the  plain- 
tiff entered  his  service.  So  far  as  appears,  it  was  suitable  for  the 
use  for  which  it  was  intended.  The  use  of  it,  and  the  necessity  of 
passing  over  the  bridge,  created  obvious  risks  connected  with  the 
business  in  which  the  plaintiff  was  engaged. 

The  plaintiff  contends  that  he  was  not  in  the  defendant's  service, 
and  that  he  was  not  a  fellow-servant  with  the  engineer  at  the  time 
when  the  accident  happened.  He  was  upon  the  bridge  which  his 
emplojrer  was  repairing,  and  on  which  he  was  engaged  to  work. 
Although  he  was  not  working,  but  only  returning  to  his  work  at  the 
end  of  the  bridge,  we  think  that  his  use  of  the  bridge  was  so  far 
incidental  to  his  service  that  in  reference  to  risks  growing  out  of  the 
use  of  it  by  others  engaged  in  the  master's  service,  he  should  be 
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deemed  to  be  a  servant.     We  are  of  opinion  that  this  contenttoa 
cannot  be  maintained. 

The  pliuntiff  contends  that,  if  they  were  fellow-servants,  there  was 
evidence  that  the  defendant  was  negligent  in  hiring  the  engineer,  or 
in  retaining  him  in  his  service.  The  evidence  principally  relied  od 
to  prove  this  came  from  one  Sanderson,  the  foreman  It  appears 
that  one  Nash  represented  the  defendant  in  hiring  and  discharging 
the  men,  and,  if  he  was  guilty  of  negligence  in  this  department  of 
the  business,  his  negligence  is  to  be  imputed  to  the  defendant 
Gilman  v.  Railroad  Co.,  13  Allen,  435.  Sanderson  testi&ed  that 
when  the  men  were  being  selected  by  Nash  to  work  upon  this  bridge 
be  objected  to  the  engineer,  and  said  that  he  did  not  like  the  way 
in  which  he  handled  the  derrick  car.  He  also  testined  that  upon 
several  previous  occasions,  when  they  were  working  in  Providence,  he 
told  Nash  he  did  not  like  the  way  he  was  working  the  derrick  car; 
that  he  was  handling  it  nervously,  and  that  the  witness  was  afraid 
of  it;  that  "  he  was  nervous,  and  foolish,  and  might  run  over  some- 
body; "  that  "  he  was  liable  to  run  over  some  man,  if  he  did  not 
take  him  away."  In  answer  to  the  question  what  nervousness  he 
observed  on  the  part  of  the  engineer  when  running  the  car  he  replied 
that  *'  he  would  shut  right  up  and  snap  his  eyes  when  any  responsi* 
bility  was  required,  and  go  ahead, —  opened  his  throttle,  and  let  her 
go  quick,  full  speed."  He  testified  that,  among  other  things,  Nash 
said  in  reply,  "  It  don't  take  much  of  a  man  to  run  a  derrick  car; 
anybody  can  run  it."  This  testimony,  if  believed,  would  well  war- 
rant the  jury  in  finding  that  Nash  had  his  attention  directed  to  the 
question  whether  the  engineer  was  a  suitable  man  for  his  place,  and 
that  he  did  not  think  his  qualiiications  of  a  high  order.  If  there 
was  evidence  to  warrant  a  finding  that  he  was,  in  fact,  incompetent, 
this  part  of  the  plaintiff's  case  would  entitle  him  to  go  to  the  jury. 
Sanderson's  testimony  of  what  he  observed,  although  it  is  indet'rnite, 
and  not  very  satisfactory,  has  some  tendency  to  show  that  the 
engineer,  in  his  general  conduct,  was  not  a  man  of  cool  head  and 
sound  judgment,  well  qualified  to  meet  an  emergency  in  the  manage- 
ment of  a  locomotive  engine.  Nash's  answer,  quoted  above,  made 
within  the  scope  of  his  agency,  might  be  considered  for  what  it  was 
worth.  We  are  of  opinion  that  upon  this  question  the  conduct  of 
the  engineer  just  before  the  accident  might  be  considered  by  the 
jury.  It  has  been  held  by  this  court  that  specific  acts  of  negligence 
cannot  be  introduced  to  show  the  incompetency  of  a  servant.  Hatt 
V.  Nay,  144  Mass.  186,  10  N.  E.  Rep.  807;  Connors  r.  Morton,  160 
Mass.  333,  35  N.  E.  Rep.  860;  Kennedy  zk  Spring,  160  Mass. 
203-205,   35    N.    E,    Rep,    779;    Driscoll  v.   City  of  Fall  River,  163 
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Mjss.  105,  39  N.  E,  Kep.  1003.  The  reason  of  this  rule  is  that  such 
evidence  might  present  a  multiplicity  of  issues  that  could  not  prop- 
erly be  tried  together.  In  other  jurisdictions  the  authorities  on 
this  question  are  conflicting.  See  Baulec  v.  Railroad  Co.,  59  N.  Y, 
356;  Railway  Co.  v.  Ruby,  38  Ind.  294;  Frazier  7'.  Railroad  Co.,  38 
Pa.  St.  104.  But  it  has  never  been  held  in  this  commonwealth, 
when  coDduct  of  a  fellow -servant  tending  to  show  his  qualifications 
or  his  mental  or  physical  fitness  or  unfitness  for  his  work  is  properly 
before  a  jury  upon  one  of  the  issues  of  the  case,  that  they  are  for- 
bidden to  consider  it  on  the  question  of  his  competency.  In  Peas- 
lee  ;■.  Railroad  Co.,  152  Mass.  155,  35  N.  E.  Rep.  71,  it  seems  to 
have  been  assumed  that  such  evidence  is  competent  upon  this  issue. 
Of  course,  it  is  not  competent  on  the  question  whether  his  employer 
was  negligent  in  hiring  him,  or  retaining  him  in  his  service,  without 
independent  proof  that  the  employer  ought  to  have  discovered  his 
incompetency.  Keith  v.  Northampton  Co.,  140  Mass.  175,  3  N.  E. 
Rep.  z8.  While  the  evidence  relied  on  to  show  negligence  in  retain- 
ing the  servant  seems  to  us  slight,  and  of  little  significance,  we  are 
of  opinion  that  it  presented  a  question  for  the  jury.  The  evidence 
offered  by  the  plaintiff  to  show  how  the  engineer  ran  the  car  while 
on  this  work,  before  the  accident,  was  rightly  excluded.  It  referred 
to  special  acts  of  alleged  negligence,  and,  so  far  as  appears,  the 
defendant  had  no  knowledge  of  them. 
Exceptions  sustained. 

WHITE  V.  SANDER  (TWO  CASES). 

Supreme  judicial  Court,  Massachusetts,  May,  tS^J, 

INJURIES  CAUSED  BY  FRIGHT.  — Where  Ihe  defendant  threw  a  stone 
through  the  blinds  of  a  house  and  caused  the  plaintiff  to  become  frightened, 
he  was  not  liable  for  injuries  caused  by  the  fright  where  there  was  no  evi- 
dence of  intent  to  injure  Ihe  plainlifl  (i). 

Exceptions  from  Superior  Court,  Middlesex  County.  Two 
actions  of  tort,  one  by  the  husband  and  the  other  by  his  wife.  The 
jury  returned  a  verdict  for  the  husband  for  $179.30  and  for  the  wife 
for  $847.47.     Defendant  excepts. 

Lessek  and  Fall,  for  plaintiffs. 

J.  F.  Pickering  and  E.  S.  Hill,  for  defendant. 

Allen,  J.  — There  was  no  evidence  that  the  defendant  had  any 
intention  to  injure  the  female  plaintiff,  or  that  he  was  aware  of  her 

I.  See  Spade  i'.  Lynn  &  Boston  R.  R.  Co.  (Mass.).  reported  in  3  Am.  Neg. 
Rep.  sM.  <"*''■ 
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condition  of  health.  The  house  did  not  belong  to  her,  but  to  her 
father,  with  whom  the  defendant  had  an  altercation.  The  defend- 
ant's declared  purpose  was  to  injure  the  house,  and  he  threwa  large 
stone  against  it,  in  her  presence.  She  then  ran  into  the  front  room, 
with  her  little  child,  whereupon  a  large  stone  was  wilfully  thrown 
by  the  defendant,  which  passed  through  one  of  the  blinds,  all  of  the 
blinds  upon  the  front  windows  being  closed.  This  greatly  fright- 
ened her,  though  she  was  not  struck  or  touched.  We  do  not  under- 
stand by  the  bill  of  exceptions  that  the  defendant  knew  that  she  was 
in  that  room,  or  that  he  had  any  purpose  either  to  hit  or  to  frighten 
her,  or  that  it  was  designed  to  present  to  us  a  case  of  intentional 
injury  to  her  or  to  her  property.  These  elements  being  absent,  the 
defendant  was  not  responsible  in  damages  for  her  fright  or  the  con- 
sequent injury  to  her  health.  Spade  v.  Lynn  &  B.  R.  R.  Co.,  47  N. 
E.  Rep.  88  (2  Am.  Neg.  Rep.  566).  Under  the  order  taking  off 
the  default,  the  defendant  was  responsible  for  nominal  damages. 
Exceptions  sustained. 


GARRITY  V.  DETROIT  CITIZENS'  STREET 
RAILWAY  COMPANY. 

Supreme  Court,  Michigan,  April,  iSg?. 


NEGLIGENCE  OF  FIRE  TRUCK  DRIVER  APPROACHING  TRACK.  —  The 
driver  of  a  Gre  (ruck  who,  in  going  to  a  Hre.  approaches  a' street  in  which 
there  is  a  street-car  line,  without  having  his  horses  under  such  control  as  to 
permit  ol  stopping  them,  is  guilty  of  negligence,  though  the  truck  has  the 
right  of  way  under  the  city  charter. 

COLLISION  BETWEEN  FIRE  TRUCK  AND  STREET  CAR— DEATH  OF 
FIREMAN  — CONTRIBUTORY  NEGLIGENCE.  —  Where  it  appeared 
that  the  driver  of  a  fire  truck  in  going  to  a  lire  drove  at  such  a  rate  that  he 
could  not  stop  his  horses  on  approaching  a  crossing  of  defendant's  cracks 
and  a  collision  occurred  between  the  truck  and  a  car,  and  the  truck  driver 
was  killed,  the  question  of  his  contributory  negligence  was  for  the  jury 
where  there  was  evidence  from  which  they  might  find  that  the  car  was  far 
enough  away  to  justify  him  to  have  attempted  to  cross. 

From  a  judgment  of  Circuit  Court,  Wayne  County,  entered  on  a 
verdict  directed  by  the  court  in  favor  of  defendant,  plaintiff  brings 
error. 

T.  A.  E.  &  J.  C.  Weadock,  for  appellant. 

Brennan,  Donnelly  &  Van  De  Mark  and  A.  C.  Angell,  for 
appellee. 
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Hooker,  J.  —  The  plaintiff's  intestate  was  killed  while  driving  to 
a  fire  upon  the  truck  of  the  Detroit  fire  department,  in  a  collision 
with  a  street  car  at  a  crossing  of  streets.  The  circuit  judge  directed 
a  verdict  for  the  defendant,  upon  the  ground  of  contributory  negli- 
gence, it  appearing  that  deceased,  while  driving  three  horses  before 
a  truck  sixty-nine  feet  long,  came  to  the  point  where  Montcalm  street 
(upon  which  he  was  driving)  intersected  Woodward  avenue,  without 
having  his  horses  under  control,  so  that  he  could  stop  them  in  time 
to  prevent  a  collision  with  an  electric  street  car,  should  one  be  so 
near  as  to  get  in  his  way.  The  undisputed  evidence  shows  that  the 
car  was  heavily  loaded,  and  was  approaching  upon  a  down  grade,  at 
a  distance  shown  by  different  witnesses  to  be  from  thirty  to  one 
hundred  and  fifty  feet  or  more  from  the  place  of  the  accident.  The 
two  car  tracks  upon  Woodward  avenue  were  near  the  center,  and 
the  track  upon  which  this  car  ran  was  about  fifty  feet  from  the  street 
line,  and  seems  not  to  have  been  visible  or  noticed  until  the  driver 
(who  must  have  sat  fourteen  or  fifteen  feet  back  of  the  end  of  the 
truck  pole)  passed  the  street  line.  At  this  time  the  horses  were 
going  at  the  rate  of  eight  miles  an  hour,  and  were  within  thirty-five 
feet  of  the  track;  and,  as  it  was  conclusively  shown  that  it  would 
require  one  hundred  feet  in  which  to  stop  the  truck,  it  is  plain  that 
the  driver,  when  he  discovered  the  car,  had  no  alternative  but  to 
cross  the  track  in  front  of  the  car.  When  the  horses  were  on  the 
track  (which  was  probably  as  soon  as  he  could  do  so  after  seeing 
the  car),  he  drew  his  whip,  and  urged  the  horses,  increasing  their 
speed.  The  car,  which  weighed  seven  tons  exclusive  of  passengers, 
was  caught  by  the  rear  wheel  of  the  truck,  and  turned  around  so 
that  it  stood  across  the  track.  The  wheel  of  the  truck  was  broken, 
and  the  driver  was  killed. 

Error  is  assigned  upon  the  charge,  counsel  for  the  plaintiff  claim- 
ing that  the  case  should  have  been  submitted  to  the  jury.  It  is 
contendeu  that  the  truck  had  the  right  of  way,  under  the  city  char- 
ter which  authorizes  it,  and  makes  it  a  misdemeanor  for  any  one  to 
obstruct  its  passage,  and  that  if  was  the  duty  of  the  motormen  to 
stop  their  cars,  and  give  the  fire  apparatus  the  opportunity  of  cross- 
ing without  delay,  and  that  it  was  unnecessary  for  the  driver  to  have 
his  team  under  control  at  street  crossings,  so  as  to  be  able  to  stop 
if  necessary  to  avoid  a  collision  with  a  car.  It  is  manifest  that  a 
fire  truck  approaching  a  street  upon  which  is  a  street  railway  is  liable 
to  find  cars  in  any  degree  of  proximity  to  its  pathway,  either  with 
or  without  fault  of  the  motorman,  so  close,  indeed,  that  to  stop  may 
be  impossible.  A  collision  involves  danger  to  life  and  limb,  to 
those  upon  the  car  as  well  as  to  those  upon  the  truck;  and,  while 


DigiLizedbyGoOgle 


676  AMERICAN  NEGLIGENCE  REPORTS. 

the  exigency  of  a  fire  may  well  require  dispatch,  it  is  not  so  essential 
as  to  justify  taking  unnecessary  chances  of  collision  dangerous  to 
life.  Furthermore,  collisions  do  not  conduce  to  dispatch,  but  cause 
delay,  and  the  public  service  is  advanced  by  avoiding  them.  So, 
we  think  that  both  the  preservation  of  life  and  expedition  in  getting 
to  the  fire  require  caution  in  approaching  streets  where  cars  are  likely 
to  be  encountered.  As  an  abstract  proposition,  then,  we  think  that 
the  approach  to  a  street-car  line,  which  must  be  crossed,  without 
having  the  horses  under  such  control  as  to  permit  of  stopping,  is 
negligence;  and  the  proof  shows  that  the  driver  was  culpably  neg- 
ligent in  approaching  this  street.  Had  the  car  been  a  little  nearer, 
or  responded  less  quickly  to  the  efforts  to  stop  it,  the  pole  of  the 
truck  would  have  crashed  into  it,  and  the  consequences  of  such  an 
accident  are  frightful  to  contemplate.  Counsel  cite  several  cases 
in  support  of  this  proposition,  among  them  the  following:  Carson 
V.  Railroad  Co.,  147  Pa.  St.  219,  23  Atl.  Rep.  369;  McGee  v.  Rail- 
way Co.,  loi  Mich.  107,  60  N.  W.  Rep.  293;  Fritz  v.  Railway  Co. 
(Mich.)  61  N.  W,  Rep.  1007;  Greenwood  v.  Railroad  Co.,  124  Pa. 
St.  572,  17  Atl.  Rep.  188.  This  last -mentioned  case  applied  the 
doctrine  of  contributory  negligence  to  one  who,  going  to  a  fire,  drove 
a  hose  cart  at  a  rapid  rate  across  a  railroad,  although  the  gates  were 
up.  See,  also.  People  v.  Little,  86  Mich.  125,  48  N.  W.  Rep.  693. 
The  language  of  Chief  Justice  Champlin  is  apropos  to  this  case, 
upon  the  contention  that  having  the  right  of  way  by  ordinance  justi- 
fied the  intestate  in  not  having  his  team  under  control  when 
approaching  the  street  crossing.  If  we  can  say  that  his  negligence  ' 
actually  contributed  to  the  accident,  it  musi  follow  that  we  should 
approve  the  course  taken  by  the  trial  judge,  and  affirm  the  judg- 
ment. This  involves  the  question  whether  or  not  the  car  was  so 
close  to  the  intersection  of  the  streets  as  to  render  an  attempt  to 
cross  in  front  of  it  imprudent;  for,  manifestly,  if  the  car  was  so  far 
off  as  to  justify  the  ordinarily  prudent  man  in  driving  such  a  vehicle 
as  this  truck  across  in  front  of  the  approaching  car,  such  act  would 
not  be  made  negligent  by  reason  of  an  act  which,  though  negligent 
in  the  abstract,  was  not  negligent  in  relation  to  the  particular  car 
which  was  approaching.  In  other  words,  if  it  was  not  negligent  to 
cross  the  track  in  front  of  the  car,  the  driver  cannot  be  said  to  be 
guilty  of  contributory  negligence,  because  (owing  to  his  rapid  ap- 
proach) he  had  no  alternative  after  discovering  the  car.  But,  on 
the  other  hand,  we  should  perhaps  emphasize  the  converse  of  this 
proposition,  viz.,  that,  if  it  is  negligent  to  cross  in  front  of  a  car  as 
near  as  this  one  was,  the  driver  cannot  be  relieved  from  the  conse- 
quences of  his  attempt,  by  reason  of  the  fact  that  he  found  himself 
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in  a  position  where  he  was  compelled  to  cross,  inasmuch  as  it  was 
his  own  negligence  that  had  placed  him  there.  If  it  were  due  to  the 
negligence  of  the  defendant  that  he  was  placed  in  jeopardy,  he 
might  not  be  required  to  exercise  the  best  judgment  in  his  effort  to 
extricate  himself.  We  are  of  the  opinion  that  it  should  not  be  said 
that  the  evidence  conclusively  shows  that  it  was  imprudent  —  /.  e., 
negligent  —  to  drive  this  truck  across  the  track. 

While  we  do  not  wish  to  be  understood  as  casting  doubt  upon  the 
rule  that  one  who  intends  to  cross  a  street-car  track  should  use  his 
eyes  and  his  ears  to  ascertain  whether  it  is  safe  to  attempt  it, 
especially  in  view  of  modern  methods  and  increased  speed  of  cars, 
yet  we  think  that  street  railroads  are  not  governed  by  the  same 
rules  in  all  respects  that  are  applied  to  steam  roads.  Street  cars 
are  used  in  the  common  highway,  and  the  part  occupied  by  the  track 
is  put  to  a  common  use.  In  crowded  thoroughfares,  like  Woodward 
avenue  of  Detroit,  the  ordinary  vehicles  and  footmen  are  constantly 
crossing  and  recrossing  these  tracks  between  cars;  and  recognizing, 
as  we  do,  the  proprietyand  necessity  of  prudence,  care,  and  caution 
in  doing  so,  we  must  also  admit  that  it  is  common  practice  for  people 
to  drive  or  walk  upon  tracks,  relying  to  some  extent  upon  the  watch- 
fulness and  prudence  of  the  motorman,  and  his  ability  to  stop  his 
car  within  a  reasonable  distance.  In  the  case  of  steam  roads  it  is 
expected  that  people  will  not  rely  on  a  reduction  of  speed  under 
ordinary  circumstances.  Such  cars  are  run  upon  private  ground,  as 
contradistinguished  from  a  public  highway,  upon  a  roadway  devoted 
to  an  exclusive,  and  not  to  a  common,  use.  Again,  the  rate  of 
speed,  the  weight  of  trains,  and  consequent  momentum,  are  much 
greater  on  steam  roads.  All  -of  these  things  go  to  show  that  an  act 
that  is  clearly  negligent  where  a  steam  road  is  involved  may  not  be 
negligent  in  the  case  of  street  cars.  The  degree  of  care  depends 
upon  the  nature  of  the  danger.  Cable  and  electric  cars  may  require 
greater  care  and  caution  than  horse  cars,  and  rapid  transit  may  make 
dangerous  an  act  which  reduced  speed  might  justify.  There  are 
cases  where  we  are  able  to  say  from  the  undisputed  testimony  that 
negligence  or  contributory  negligence  Is  conclusively  shown,  but  in 
a  case  like  this,  where  there  is  testimony  indicating  that  the  car  was 
not  a  distance  within  which  a  jury  might  legitimately  find  that  it 
could  have  been  stopped,  and  that  the  driver  of  the  truck  might, 
without  being  called  imprudent,  drive  across,  in  the  expectation 
that  it  would  be  stopped  in  view  of  his  having  the  right  of  way,  we 
cannot  say  that  the  case  should  have  been  taken  from  the  jury.  We 
do  not  lose  sight  of  the  many  facts  that  may  justify  a  belief  that  the 
car  was  too  near  to  be  stopped  in  time  to  avoid  a  collision,  and 
Vol.  II  —  37 


DigiLizedbyGoOgle 


678  American  Negligence  Reports. 

that  the  driver  could  not  prudently  drive  upon  the  track;  and, 
were  we  to  pass  upon  the  weight  of  evidence,  we  might  so  decide. 
But  these  facts  are  disputed.  We  cannot  say  that  the  car  was  nearer 
than  one  hundred  and  fifty  feet,  or  that  it  could  not  have  been  read- 
ily stopped  in  time  to  avoid  the  collision;  nor  can  we  say  that  a 
driver  could  not  prudently  drive  upon  the  track  with  this  truck, 
under  the  circumstances. 

Counsel  for  the  defendant  call  attention  to  the  fact  that  neither 
the  declaration  nor  the  proof  shows  that  Elizabeth  Garrity  or  any 
other  person  suffered  damage  by  reason  of  Hugh  Garrity's  death. 
If  the  declaration  was  defective  in  this  regard,  it  should  be  amended, 
under  the  decision  in  the  case  of  Walker  v.  Railway  Co.  (Mich.)  6a 
N.  W.  1035..  We  do  not  feel  justilied  in  saying  that  the  testimony 
upon  this  subject  shows  that  she  suffered  no  damage,  and  therefore 
cannot  afhrm  the  judgment. 

The  judgment  is  reversed  and  a  new  trial  ordered. 

Long,  Ch.  J.,  and  Montgouery  and  Moore,  JJ.,  concurred  with 
Hooker,  J. 

Grant,  J.,  dissented. 

SWANSON  V.  GREAT  NORTHERN  RAILWAY 
COMPANY. 

Supreme  Court,  Minnesota,  May,  iS^. 


MASTER  AND  SERVANT  —  RISK  OF  EMPLOYMENT.  —  i.  The  rule  that  « 
servant,  white  performing  his  duties,  is  bound  10  take  notice  of  the  ordinary 
operation  oC  familiar  natural  laws,  and  to  govern  himself  accordingly, 
applied  to  the  allegations  of  a  complaint  in  a  personal  injury  action. 
3.  Helil,  that  a  general  demurrer  to  said  complaint  should  have  been  sus- 

(Syllabus  by  the  court.) 

From  an  order  of  District  Court,  Hennepin  County,  overruling  a 
demurrer  to  the  complaint  defendant  appeals. 

W.  E,  Dodge,  for  appellant. 

MosNESS  &  FossEK  and  H.  H.  Hammer,  for  respondent. 

Collins,  J. — The  complaint  herein  alleges  the  employment  of 
plaintiff  by  defendant  company  as  a  section  hand,  and  that  he  was 
ordered  from  this  class  of  work  to  a  large  gravel  pit,  there  to  help  in 
loading  gravel  and  earth  upon  cars,  a  steam  shovel  being  used  in 
connection;  that  this  shovel  was  stationed  close  to  a  large  hill  of 
gravel  and  earth,  from  the  side  of  which  gravel  and  earth  were  to 
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be  taken;  that  he  was  ordered  by  the  roadmaster  to  climb  up  onto 
a  slope  formed  on  the  side  of  the  hill,  for  the  purpose  of  loosening 
the  earth  and  the  gravel,  in  order  that  sufficient  quantities  might 
fall,  from  time  to  time,  to  feed  the  shovel;  that  this  was  an  unsafe 
and  dangerous  place  in  which  to  work;  and  that  defendant's  road- 
master  was  negligent  in  giving  the  order.  It  was  also  alleged  that 
plaintiff  was  entirely  unacquainted  with  and  unaccustomed  to  that 
class  of  work,  did  not  understand  the  unsafe  condition  of  the  hill, 
nor  did  he  know  that  the  slope  itself  was  a  dangerous  place  in  which 
to  work.  Further  allegations  follow  as  to  the  giving  away  of  the 
lateral  support  at  the  bottom  of  the  slope,  whereby  large  quantities 
of  gravel  and  earth  fell  on  plaintiff,  to  his  injury  and  damage.  The 
court  below  overruled  a  general  demurrer  to  this  complaint.  From 
the  allegation  in  such  pleading,  it  appears  that  plaintiff  was  put  at 
work  at  a  large  hill,  from  which  defendant  was  removing  gravel; 
that  he  was  ordered  upon  the  slope  of  this  hill  to  assist  other  work- 
men in  loosening  the  material,  that  it  might,  following  the  laws  of 
gravitation,  fall  down  to  the  bottom  of  the  pit,  there  to  be  loaded 
upon  cars  by  the  steam  shovel.  The  place  was  made  dangerous,  and 
its  character  was  continually  changing,  by  reason  of  the  work  in 
which  plaintiff  and  others  were  engaged.  The  progress  of  the  work 
necessarily  changed  the  character  of  the  place  and  enhanced  the 
danger,  and  under  such  conditions  it  has  never  been  held  that  it  is 
the  absolute  duty  of  the  master  to  furnish  the  servant  a  safe  place 
in  which  to  work.  And  it  is  the  universal  rule  that,  in  performing 
the  duties  of  his  place,  a  servant  is  bound  to  take  notice  of  the  ordi- 
nary operation  of  familiar  natural  laws,  and  to  govern  himself 
accordingly.  Failing  to  do  so,  he  takes  the  consequences.  He 
cannot  charge  such  consequences  upon  the  master,  when  lie  can  see 
that  which  is  open  and  apparent  to  a  person  of  ordinary  intelligence. 
This  rule  has  been  referred  to  and  applied  in  this  court  on  several 
occasions.  Walsh  r.  Railway  Co.,  37  Minn.  367,  8  N,  W.  Rep.  145 ; 
Olson  r.  McMuUcn,  34  Minn.  94,  34  N.  W.  Rep.  318;  Pederson  r. 
City  of  Rushford,  41  Minn.  189,  42  N.  W.  Rep.  1063;  Quick  r.  Iron 
Co.,  47  Minn.  361,  50  N.  W.  Rep,  244.  On  principle,  the  case,  as 
set  out  in  the  pleading,  cannot  be  distinguished  from  the  facts  con- 
sidered in  the  Olson  and  Pederson  cases.  Any  man  of  ordinary 
capacity  would  know  that,  as  a  place  to  work  in,  the  slope  of  a 
gravel  pit  is  more  or  less  dangerous,  especially  when  the  work  is  to 
loosen  the  material,  that  the  laws  of  gravitation  may  operate,  and 
precipitate  such  material  to  the  bottom  of  the  pit.  The  work  of 
plaintiff  and  his  associates  was  to  release  the  gravel  and  earth,  to 
cause  it  to  break  away  and  to  slide  or  fall  down;  and  they  should, 


DigiLizedbyGoOglc 


580  American  Negligence  Reports. 

and  undoubtedly  did,  realize  that  the  sliding  or  falling  was  attended 
with  danger  to  any  person  in  the  way.  The  only  difference  in 
the  danger  to  be  apprehended  and  guarded  against  between  the 
falUng  of  gravel  or  earth  from  overhead  because  of  an  excaTation, 
and  its  falling  or  sliding  because  released  and  loosened  upon  the 
face  of  the  slope,  is  merely  one  of  degree.  The  complaint  failed  to 
stateacauseof  action,  and  the  demurrer  should  have  been  sustained. 

Order  reversed. 

Canty,  J.  —  I  concur.  In  this  case  the  inferior  servant  injured 
knew,  or  should  have  known,  as  much  about  the  dangers  which  he 
was  encountering  as  the  foreman  knew,  or  could  have  been  expected 
to  know.  They  stood  upon  an  equal  footing.  There  was  no  sub- 
stantial disparity  between  them.  The  foreman  was  therefor;  not  a 
vice  principal,  but  a  fellow-servant  with  plaintitT.  In  this  respect 
the  case  is  different  from  Carlson  v.  Exchange  Co.,  63  Minn.  428, 
65  N.  W,  Rep.  914,  where  a  large  crack  had  formed  in  the  soil  above 
the  excavation,  which  the  foreman  knew,  but  which  the  inferior 
servant  injured  did  not  know,  and  was  not  in  a  position  to  observe. 
He  was  injured  by  reason  of  the  foreman's  neglect  in  failing  to  warn 
him.  There  the  foreman  and  inferior  servant  were  not  on  an  equal 
footing,  but  there  was  such  substantial  disparity  between  them  as  to 
constitute  the  foreman  a  vice  principal  as  respects  that  particular 
danger. 

HOWELL    V.   ILLINOIS  CENTRAL  RAILROAD 
COMPANY. 

Supreme  Court,  Mississippi,  April,  i8^y. 


BOY  KILLED  WHILE  JUMPING  FROM  MOVING  TRAIN'  — CONTRIBU- 
TORY  NEGLIGENCE.  —  Where  a  boy,  thirieen  years  old.  jumped  upoo  a 
train,  and  while  it  was  going  at  the  rate  of  twenty  miles  an  hour  jumped 
off.  and  was  killed,  the  railroad  company  was  noi  liable:  nor  did  the  tact 
that  the  (rain  was  traveling  at  an  unlawful  speed  render  the  company  liable, 
as  the  cause  of  the  accident  was  not  the  speed  but  the  getting  off  the  train, 
while  it  was  in  motion  (i). 

Appeal  from  judgment  in  favor  of  defendant  in  the  Circuit  Court, 
Copiah  County. 

Cahskdy  &  Cassedy  and  W.  C.  Wells,  for  appellant. 

Mayes  &  Harris,  for  appellee, 

I.  For  actions  arising  out  of  injuries      Cas.     For  actions  in  other  States,  s<e 
sustained  while  getting  on  or  off  trains,      Am.  Neg.  Cas..  vols.  2-6. 
etc.   in   Mississippi,   see  4   Am.  Neg. 
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The  testimony  shows  without  contradiction  that  Solon  H,  Howell, 
Jr..  was  an  unusually  bright  boy  for  his  age;  that  he  was  killed  by 
appellee  on  May  ad,  and  would  have  been  thirteen  on  his  next  birth- 
day, June  17th;  that  he  was  an  active  boy,  expert  in  jumping  on 
and  off  moving  trains ;  that  he  did  this  for  two  years  before  his  death, 
constantly  in  the  daytime  and  on  some  few  occasions  at  night;  that 
he  had  been  repeatedly  warned  by  various  parties  of  the  danger  of 
this  practice,  and  that  his  father  had  often  chastised  him  for  this, 
and  had  positively  forbidden  it;  that  he  heard  the  boys  discussing 
the  risk  of  attempting  to  get  off  the  train  which  was  going  through 
Hazlehurst  at  a  rate  of  speed,  possibly,  of  at  least  twenty  miles  an 
hour ;  that  the  boys  —  most  probably  Solon  also  —  had  been  put  of 
near  Crystal  Springs,  and  forbidden  to  re-embark  upon  the  train ; 
that  they  got  back  on  the  train  —  a  special  through  freight  not 
scheduled  to  stop  at  Hazelhurst;  that  the  conductor,  in  the  hearing 
of  Solon,  ordered  all  the  boys  again  to  get  off,  and,  upon  their 
refusing  to  do  so  unless  he  stopped  the  train,  said  he  would  give 
them  a  sweet  ride  through  Hazelhurst;  that  he  did  increase  the 
speed;  that  Solon  knewitwas  increased;  that  the  train  went  through 
Hazelhurst  at  at  least  twenty  miles  an  hour;  that  some  of  the  boys 
got  off  as  soon  as  the  conductor  made  this  threat;  that  the  others 
debated  whether  it  was  too  dangerous  to  attempt  to  get  off,  some 
thinking  one  way  and  some  the  Other;  that  finally  one  made  the 
attempt,  and  got  off,  and  all  followed  except  Solon;  that  the  last 
one  to  get  off  told  Solon  to  be  careful,  and  that  the  last  seen  of 
Solon  was  that  he  was  standing  up  on  this  flat  car  waiting  for  the 
last  boy  to  get  off,  who  preceded  him ;  that  he,  attempting  to  get  off, 
or  having  accidentally  fallen  off,  was  in  some  way  probably  dragged 
some  little  distance,  and  found  with  his  head  crushed  into  fine 
pieces,  and  his  left  arm  cut  near  the  shoulder  to  the  bone  and 
broken,  his  underjaws  broken,  and  some  other  injuries,  breathed  a 
few  times,  and  died.  There  was  blood  and  some  hair  on  the  rail. 
The  engineer  {so  it  was  testified)  had  told  Solon  that  if  he  did  not 
stop  at  Hazelhurst  he  would  go  slow  enough  for  any  one  to  get  off. 
It  was  shown  without  contradiction  by  some  of  the  boys  who  got  off 
at  Hazelhurst  that  it  was  extremely  dangerous  to  make  the  attempt, 
and  that  "  any  one  with  any  discretion  at  all  "  would  know  it  was 
dangerous.  These  are  the  material  facts.  On  these  facts  we  think 
the  court  could  not  have  done  otherwise  than  to  give  the  peremptory 
instruction.  The  controlling  question  in  the  case  is  whether  the 
boy,  Solon  Howell,  Jr.,  was,  in  his  situation,  and  of  his  age,  charge- 
able with  contributory  negligence.  Ordinarily,  of  course,  this  ques- 
tion is  one  controverted  on  the  facts,  and  is,  hence,  ordinarily,  to 
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be  left  to  the  jury.  But  where  the  ficts  are  absolutely  without  con- 
flict, and  all  established  capacity  sufficient  to  know  and  appreciate 
the  peril  of  his  situation,  there  is  nothing  on  this  point  to  be  left  to 
a  jury.  There  is  no  room  for  presumption  as  to  capacity  when  the 
proof  uncontradictedly  shows  capacity. 

It  is  immateral  in  this  case  what  the  engineer  said,  since  Solon 
knew  that  the  train  would  not  stop,  but  was  going  at  an  increased 
rate  of  speed.  It  is  undoubtedly  true  that  contributory  negligence 
is  not  a  defense  where  the  injury  is  caused  by  an  act  of  the  defend- 
ant wilfully  done.  But  there  must  be  causal  connection  between 
the  act  causing  the  injury  and  the  injury.  Here,  conceding  the 
increasing  of  the  speed  to  be  wilful,  there  is  no  causal  connection 
between  that  act  and  the  injury.  It  was  not  the  rate  of  speed  which 
caused  the  injury,  but  getting  off,  or  attempting  to  get  off,  or  acci- 
dentally falling  off  in  attempting  to  get  off,  in  the  fact  of  that  rate  of 
speed.  Had  the  boy  remained  on,  there  is  no  room  to  believe  the 
injury  would  have  occurred.  It  is  said  that  it  is  not  shown  how  the 
boy  came  to  his  death.  It  is  true  that  that  is  not  very  clearly  shown. 
But  it  is  shown  that  he  was  last  seen  standing  up,  waiting  for  the 
last  boy  who  preceded  him  to  climb  around  and  down,  and  jump  or 
drop  off,  and  that  he  knew  it  was  dangerous  —  extremely  dangerous 
—  to  do  that,  and  that  he  was  dragged  some  little  distance,  the 
injuries  being  of  the  character  stated,  either  having  voluntarily 
attempted  to  get  off,  or  accidentally  fallen  off.  In  either  case  the 
appellee  would  not  be  liable.  It  owed  him  —  a  trespasser  —  no  duty 
save  not  wilfully  to  injure  him.  Where  it  is  shown  that  one  is  a 
trespasser,  and  is  injured  by  the  running  of  the  cars  at  a  greater 
rate  of  speed  than  six  miles  an  hour,  through  an  i:i;orporated  town, 
neither  fact  is  determinative.  The  trespasser  is  not  precluded  from 
recovery  on  the  sole  ground  that  he  is  a  trespasser.  Nor  is  the 
railroad  company  liable  solely  because  it  is  violating  the  law  as  to 
speed.  Trespassers  cannot  recover  for  mere  negligent  injury.  But, 
while  it  is  true  here  that  the  boy  was  injured  by  the  running  of  the 
cars,  it  is  also  shown  that  he  was  not  injured  because  they  were 
running,  but  because  he  attempted  to  get  off  voluntarily,  or  acci- 
dentally fell  off.  It  was  the  getting  off  or  falling  off  that  caused  the 
injury,  without  which  it  would  not  have  occurred. 

Judgment  affirmed. 

Opinion  by  Whitfield,  J. 
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CITY  OF  NATCHEZ  v.  SHIELDS. 

Supreme  Court,  MissUiippt,  April,  iS^. 


MINOR  INJURED  WHILE  DRIVING  —  DEFECTIVE  STREET.  —  Where 
pUjniiff,  a  minor,  was  driving  along  a  streel  and  while  crossing  a  slivet 
railway  track,  the  wheels  of  her  carriage  caught  in  a  loose  rail  and  she 
was  Injured,  the  city  was  liable,  there  being  evidence  that  it  had  notice  of 
the  defective  condition  of  the  street. 

Appeal  from  judgment  for  plaintiif  in  the  Circuit  Court,  Adams 
County.     The  facts  appear  in  the  opinion. 

Maves  &  Harris,  for  appellant. 

Martin  &  Conner  and  W.  T.  Martin,  for  appellee. 

Stockdale,  J. — At  the  November,  1896,  term  of  the  Adams 
County  Circuit  Court,  judgment  was  rendered  in  this  case  for  plain- 
tiff, in  the  sum  of  $1,500,  on  the  verdict  of  a  jury.  A  motion  for  a 
new  trial  was  overruled,  and  defendant  appealed  here. 

Miss  Catherine  H.  S.  Shields  sued,  by  her  next  friend  (J.  Surget 
Shields)  the  city  of  Natchez,  for  injuries  received  by  her,  and 
inflicted  upon  her  person,  as  the  result  of  the  negligence  of  the  city 
in  allowing  a  street  railroad  to  be  and  remain  out  of  repair  and  in 
an  unsafe  condition.  The  record  shows  that  in  April,  1896,  the 
appellee,  quite  a  youthful  young  lady,  — in  her  fourteenth  year,  — 
was  riding  into  the  city  of  Natchez  in  her  mother's  carriage;  and, 
when  crossing  one  of  the  street  railways  of  appellant,  one  of  the  rails 
of  the  railway  caught  in  the  wheel  of  Miss  Shields'  carriage,  and 
suddenly  and  abruptly  precipitated  her  forward  against  and  upon 
the  iron  guard  around  the  back  of  the  front  seat,  by  which  she  was 
injured  so  severely  that  she  suffered  agonizing  pain  for  a  week  or 
ten  days,  and  was  confined  to  her  bed  for  five  or  six  weeks,  and  still 
suffers  pain  occasionally.  It  is  abundantly  established  by  the  proof 
that  the  railroad  track  was  defective  and  out  of  repair;  the  very  rail 
that  caused  the  accident  and  consequent  injury  to  the  young  lady 
had  been  loose  for  weeks,  and,  while  it  had  been  spiked  down  once 
or  twice,  it  was  a  flat  piece  of  iron  laid  on  timbers  which  would  not 
hold  the  spikes;  and  that  the  city  authorities  had  knowledge  of  the  ' 
condition  of  this  road  and  track.  The  honorable,  mayor  himself 
testified  that  frequent  complaints  had  been  made  to  him  of  the  bad 
condition  of  the  track,  and  he  had  ordered  the  proper  officer  to 
look  after  it  and  see  that  it  was  repaired  and  the  defects  remedied. 
We  have  no  fault  to  find  with  the  verdict,  and  do  not  find  in  the 
record  any  good  reason  to  disturb  the  finding  of  the  jury. 

The  judgment  of  the  court  below  is  affirmed. 
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YAZOO    AND    MISSISSIPPI    VALLEY    RAILROAD 
COMPANY  V.  LAMBUTH. 


Supreme  Court,  Mississippi,  April,  iS^ 


HORSE  FRIGHTENED  BY  WHISTLE  AND  NOISE  OF  ENGINE.  —  A  rail- 
road  company  is  liable  for  the  negligenc  act  of  iis  employee  in  blowing  a 
whistle  which  so  frightened  plaintiff's  horse  that  was  grazing  near  the  track 
that  it  attempted  to  jump  a  fence  and  was  killed. 

Appeal  from  judgment  for  plaintiff  in  the  Circuit  Court,  Franklin 
County. 

Mayes  &  Harris  and  Phoby  &  Clinton,  for  appellant. 

Cassedy  &  Cassedy,  for  appellee. 

This  cause  was  in  the  Circuit  Court  of  Franklin  county  on  appeal 
from  Justice's  Court,  and  R.  W.  Lambuth,  plaintiff  below,  recovered 
judgment  against  appellant,  defendant  below,  for  $115  and  costs, 
and  from  that  judgment  this  appeal  comes  here.  The  record  dis- 
closes: That  the  right  of  way  of  appellant's  road  north  of  the 
depot  at  Roxey,  Franklin  county.  Miss.,  was  conveyed  to  the  grantor 
of  said  company  by  M.  F.  Byrd,  reserving  to  himself  the  right  to 
cultivate  what  was  not  in  actual  use  by  the  company  in  operating  its 
road.  That  about  one  hundred  yards  north  of  the  depot  two  wire 
fences  commenced,  one  at  the  west  side  and  one  at  the  east  side  of 
the  right  of  way.  These  fences  extended  northward  about  a  quarter 
of  a  mile,  converging  to  a  stock  gap  in  the  raiiroad  track.  Formerly 
there  was  a  trestle  in  the  railroad  track  between  the  points  where 
these  two  fences  commenced,  and  a  wire  fence  extended  across 
under  said  trestle,  connecting  the  south  ends  of  said  wire  fences, 
thus  forming  a  perfect  inclosure,  into  which  stock  could  not  enter. 
The  railroad  company  made  an  embankment  of  earth  in  place  of 
said  trestle  work,  and  cut  the  said  cross  fence,  leaving  an  open 
space,  through  which  stock  could  enter;  but  the  side  fences  and 
stock  gap  at  the  north  end  of  them  remained,  and  there  was  no 
egress  in  that  direction.  Some  distance  north  of  where  the  said 
trestle  and  cross  fence  were  there  is  a  cut  through  a  hill,  for  the 
railroad  track;  and  the  said  wire  fence  on  the  west  side  of  the  rail- 
road gradually  approaches  that  cut  until  it  touches  or  comes  very 
near  the  bank  (or  bluff,  as  some  witnesses  denominate  it),  where  it 
is  five  or  six  feet  high.  The  local  freight  train  came  from  the  south 
on  appellant's  road,  and  stopped  at  the  depot  at  Roxey.  At  that 
time  a  horse  of  R.  VV.  Lambuth  was  grazing  near  the  side  track  north 
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of  the  depot.  The  engine  was  cut  loose,  and  gave  two  blasts  of  its 
whistle,  at  which  the  horse  became  alarmed  and  ran  north,  going 
c^tween  said  west  wire  fence  and  the  cut  until  he  arrived  at  a  point 
where  the  two  came  together,  —  the  bank,  five  feet  high.  The 
engine,  with  steam  escaping  from  the  stopcocks  of  both  cylinders 
and  from  the  dome,  moved  north  in  rear  of  the  horse,  and  was 
about  opposite  him  when  he  reached  that  point,  and  about  fifteen  or 
twenty  feet  from  him;  and  the  horse,  not  being  able  to  proceed 
further,  became  so  frightened  that  he  undertook  to  jump  the  wire 
fence,  and  became  entangled,  and  struggled  until  he  was  terribly 
cut  and  one  limb  broken,  and  died.  The  engine  never  came  in  con- 
tact with  the  horse.  The  fence  was  on  the  right  of  way  of  appellant, 
and  appellant's  servants  knew  the  situation  of  the  fences  and  the 
cut  and  its  banks.  The  fence  was  on  the  right  of  way  by  agreement 
of  appellant  with  Byrd,  as  is  shown  by  the  deed  of  Byrd  to  appellant 
for  the  right  of  way.  The  charter  of  appellant's  grantor  gave  it  the 
right  of  way,  and,  having  that  right  of  way,  it  bargained  with  Byrd 
for  far  less  right  of  way,  giving  him  the  right  to  use  a  part  of  that 
way.  Certainly  appellee  had  no  hand  in  putting  the  fence  and  bank 
in  the  relative  positions  that  resulted  in  the  destruction  of  his  horse. 
The  sole  question  is  whether  the  company  was  guilty  of  negligence 
in  not  stopping  its  train  when  the  dangerous  situation  of  the  animal 
was  discovered  by  its  servants.  It  must  have  been  plain  to  any  one 
who  saw  the  horse  running  between  that  fence  and  bank,  frightened 
as  he  was,  and  the  cause  of  his  fright  coming  closer  and  closer 
behind  him,  that  he  would  inevitably  be  injured.  The  testimony 
shows,  beyond  doubt,  that  the  engine  was  running  up  the  main 
track;  that  the  horse  was  running  up  on  the  west  side  of  the  track, 
inside  of  the  fence;  that  the  train  gained  steadily  on  the  horse 
until  it  came  opposite  him;  that  he  was  off  to  the  left  side  of  the 
engine  about  fifteen  or  twenty  feet,  running  at  great  speed.  A  wit- 
ness testified  that  the  engine  ran  up  beside  the  horse,  and  the  engine 
and  horse  running  beside  each  other,  and  the  popping  off  of  steam 
was  getting  greater,  when  the  horse  came  to  the  bank,  and  he  tried 
to  turn  round  and  fell  into  the  fence.  The  horse  was  off  to  the  left 
fifteen  to  twenty  feet,  and  forward  of  the  engine  at  first,  then  the 
engine  gained  upon  the  horse  and  ran  up  nearly  beside  him,  the  horse 
running  in  a  great  fright ;  and  it  is  difficult  to  imagine  how  the  fireman 
could  avoid  seeing  him.  The  engineer  testified  that  he  was  at  his  post 
of  duty,  on  the  right  of  the  engine,  and  did  not  see  the  horse.  He 
did  not  say  whether  he  was  told  the  horse  was  running  there,  or  knew 
it;  simply  that  he  did  not  see  him.  He  did  not  dispute  any  testi- 
mony delivered  by  any  witness.     The  jury  had  the  right  to  believe 
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that  the  fireman  saw  the  horse,  and  that  he  told  the  engineer,  and 
probably  did  so  believe,  and  foand  their  verdict  on  acccount  of  the 
negligence  of  the  servants  of  the  company  in  not  stopping  the  engine 
or  cutting  ofiF  the  escape  of  the  steam. 

Judgment  affirmed. 

Opinion  by  Stockdale,  J. 

PULLMAN    PALACE   CAR    COMPANY   V. 
LAWRENCE. 

Supreme  Court,  Mississippi,  May,  1S97. 


FOREIGN  CORPORATIONS  — STATUTORY  ACTIONS.  — In  Mississippi, 
under  Code  1892.  §  649,  foreign  corporations  may  sue  and  be  sued  the  same 
as  individual  nan-residents  (i). 

LIABILITY  OF  SLEEPING  CAR  COMPANY.  —  While  not  technically  a  com- 
mon carrier,  in  Illinois,  the  Pullman  Palace  Car  Company  bears  a  marked 
resemblance  to  the  common  carrier,  and  must  be  held  to  the  performance 
of  its  appropriate  duties  in  its  business  intercourse  with  the  traveling  public. 

SLEEPING  CAR  COMPANIES  ARE  COMMON  CARRIERS.  —  In  Mississippi, 
the  constitution  declares  sleeping  car  companies  to  be  common  carriers. 

PUNITIVE  DAMAGES.  — The  Pullman  Palace  Car  Company,  under  the  laws 
of  Illinois,  may  be  made  liable  in  punitive  damages  for  injuries  inflicted  by 
its  servants  while  in  discharge  of  their  duties. 

PUNITIVE  DAMAGES.  —  FINANCIAL  CONDITION.  —  It  is  not  error  where 
punitive  damages  are  sought  (o  be  recovered,  to  show  the  financial  condi- 
tion of  defendant. 

PASSENGER  ASSAULTED  BY  A  PULLMAN  PALACE  CAR  PORTER.— 
A  sleeping  car  company  is  liable  for  abusive  language  and  assault  by  one 
of  its  porters  upon  a  passenger. 

Appeal  from  judgment  for  plaintiff  rendered  in  the  Circuit  Court, 
Claiborne  County. 

Percy  Roberts  and  J.  McC.  Martin,  for  appellant. 

Miller,  Smith  &  Hirsh,  for  appellee. 

This  action  was  instituted  by  appellee  in  the  Circuit  Court  of  Clai- 
borne county,  Mississippi,  against  appellant,  for  the  recovery  of 
$50,000   for  personal   injuries   alleged  to  have    been  wilfully  and 

I.  On  this  point  the  court  cited  Rail-  a64,   4   Southern    Rep.   59:    Bums   v. 

road   Co.   V.   Wallace,   50   Miss.   144;  Railroad  Co.,  itj  Ind.   169,  15   N.   E. 

Railroad  Co.  v.   Doyle,  60   Miss.  977;  Rep.  330:   Knight  v.  Railroad  Co.,  loS 

Railroad  Co.  f.  Crudup,  63  Miss.  291;  Pa.  St.  250  ;  Eingartner  v.    Steel   Co. 

McMaster  v.   Railroad    Co.,  65    Miss.  (Wis.).    68  N.  W.  664. 
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wantonly  inflicted  upon  appellee  by  one  of  the  servants  of  the  appel- 
lant, employed  as  a  waiter  upon  the  sleeping  car  of  appellant  in 
which  appellee  was  being  transported  from  Chicago,  111.,  to  New 
Orleans,  La.  The  complaint  of  appellee  was  filed  in  said  court  on 
January  2,  1896,  and  a  summons  was  duly  issued,  and  duly  executed 
by  service  upon  a  conductor  of  appellant  in  the  town  of  Fort  Gibson, 
in  said  county.  The  amended  declaration  is  in  these  words,  viz.: 
"  Trueman  P.  Lawrence,  a  citizen  and  resident  of  the  state  of  Illi- 
nois, complains  of  the  Pullman  Palace  Car  Company,  a  corporation 
existing  under  the  laws  of  the  State  of  Illinois,  and  a  citizen  of  said 
State  of  Illinois,  in  an  action  of  trespass  on  the  case:  For  that 
whereas,  heretofore,  to  wit,  on  or  about  the  25th  day  of  October, 
1895,  the  said  defendant  being  then  and  there  engaged  in  running  a 
line  of  sleeping  cars  over  the  line  of  the  Illinois  Central  Kailroad 
between  the  city  of  Chicago,  in  the  State  of  Illinois,  and  the  city  of 
New  Orleans,  in  the  State  of  Louisiana,  and  furnishing  seats,  berths, 
sleeping  accommodations,  and  lunches  and  other  refreshments,  such 
as  are  furnished  by  sleeping  car  companies  for  pay  and  reward  in 
that  behalf;  and  that  on  the  day  and  year  aforesaid  the  said  plain- 
tiff, being  a  passenger  on  said  Illinois  Central  Railroad  for  the  city 
of  New  Orleans,  and  entitled  to  travel  as  a  first-class  passenger  on 
said  railway  company's  line,  entered  one  of  the  cars  of  said  defend- 
ant at  Chicago,  Illinois,  engaged  his  berth,  and  paid  the  defendant 
the  price  thereof  from  said  city  of  Chicago  to  said  city  of  New  Or- 
leans; and  it  then  and  there  became  the  duty  of  said  defendant  and 
its  employees  to  secure  the  comfort  and  safety  of  said  plaintiff,  and 
protect  him  from  injury  or  wilful  misconduct  of  any  of  its  employees, 
yet  the  said  defendant  and  its  employees  did  not  secure  the  comfort 
and  safety  of  said  plaintiff,  or  protect  him  from  injury  or  the  wilful 
misconduct  of  said  employees,  as  aforesaid,  but,  on  the  contrary, 
one  of  the  employees  of  said  defendant,  to  wit,  the  colored  porter 
employed  by  said  defendant,  and  who  was  then  and  there  in  charge 
of  the  buffet  of  said  defendant,  while  in  the  discharge  of  his  duties 
as  the  employee  of  said  defendant  did  wantonly,  wilfully,  and  mali- 
ciously injure  and  damage  said  plaintiff  in  this  :  That  is  to  say,  about 
ten  o'clock  at  night,  on  the  day  and  date  last  aforesaid,  plaintiff, 
then  and  there  occupying  the  smoking  room  of  said  sleeper,  in  com- 
pany with  one  David  Henderson,  and  being  the  only  occupants  of 
said  compartment,  inquired  of  said  Henderson  if  he  thought  he 
could  get  a  sandwich  at  that  hour  of  the  night,  and  said  Henderson 
replied  be  thought  he  could;  and  he  then  rang  the  bell  for  the 
porter,  who  failed  to  appear,  and  after  waiting  some  time  he  rang 
again,  and  finally  the  said  employee  of  said  defendant,  whose  name. 
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as  plaintiff  afterwards  learned,  was  C.  H.  Greenwortti,  appeared, 
having  the  linen  for  his  bed,  which  he  angrily  threw  down  on  a 
seat,  whereupon  plaintiff  said  to  him,  in  a  polite  manner,  '  Porter, 
could  we  have,  or  is  it  possible  for  us  to  get,  a  sandwich  at  this 
hour?'  He  then  and  there  answered:  'No;  I  am  tired  of  being 
imposed  upon  at  this  time  of  night.  I  am  going  to  bed,'  —  or  words 
to  that  effect,  his  manner  being  exceedingly  rude  and  offensive. 
Mr.  Henderson  then  spoke  to  him  quietly  saying:  '  Why  can't  you 
answer  the  gentleman  civilly?  '  Whereupon  the  said  porter  said  to 
him,  '  You  go  to  hell.'  Plaintiff  then  quietly  asked  him  for  his 
name,  saying  that  he  would  report  him  to  the  company,  his  em- 
ployer. The  porter  then  said:  '  My  name  is  C.  H.  Greenworth. 
You  can  report  and  be  damned.  Vou  have  got  njy  temper  up  now, 
and  I  will  just  mash  you  both,'  —  and,  turning  to  plaintiff,  shook 
his  fist  in  his  face,  and  said,  '  I  will  kill  you.'  He  then  struck  the 
plaintiff  with  his  fist  savagely.  The  first  blow  knocked  off  the  eye- 
glasses of  plaintiff,  by  which  he  was  rendered  absolutely  helpless, 
and  he  sat  there  not  daring  to  move,  the  attack  being  sudden  and 
violent.  At  this  juncture  the  said  Henderson  started  quickly  to 
call  the  conductor,  when  the  said  porter,  Greenworth,  seeing  his 
movement,  caught  the  ventilator  stick  belonging  to  the  car,  and,  as 
said  Henderson  passed  into  the  passage  leading  into  the  body  of  the 
car,  struck  him  with  it,  and  then  turning  to  the  plaintiff,  still  sitting, 
struck  him  with  said  stick,  and  then  raised  the  stick  for  the  purpose 
of  striking  again,  when  two  other  porters,  in  the  employ  of  said  Pull- 
man Palace  Car  Company,  came  to  his  rescue  and  pulled  him  off." 
Plaintiff  then  further  avers  that  said  attack  of  said  porter  was  wan- 
ton, wilful,  malicious,  and  utterly  unprovoked  by  any  act  or  word  of 
plaintiff,  and  was  made  while  the  porter  was  in  the  employment  of 
the  defendant,  while  discharging  the  duties  of  said  defendant,  and 
while  acting  in  the  scope  of  his  employment.  Plaintiff  avers,  also, 
that  he  was  greatly  shocked  in  his  nervous  system  and  was  injured 
by  said  blows,  and  that  he  has  suffered  great  pain  and  bodily  and 
mental  anguish,  and  has  been  permanently  injured  in  his  health,  and 
that  he  has  been  deprived  of  the  means  of  continuing  his  usual  occu- 
pation, and  is  thereby  utterly  unable  to  earn  a  hvelihood,  and  that 
but  a  short  time  before  the  said  assault  he  was  able  to  earn  and  did 
earn  from  $2,000  to  $3,000  a  year. 

The  defendant  first  pleaded  to  the  jurisdiction  of  the  court, 
because  the  wrong  and  injury  complained  of  occurred  wholly  in  the 
State  of  Illinois,  and  not  in  the  State  of  Mississippi,  and  because  the 
plaintiff  and  the  defendant  were  at  the  time  of  the  bringing  of 
the  suit,  and  still  are,  citizens  of  and  residents  in  the  same  State  of 
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Illinois.  To  this  plea  to  the  jurisdiction,  plaintiff  demurred,  and 
the  demurrer  was  sustained,  and  leave  was  given  defendant  to  plead 
to  the  merits. 

The  evidence  fully  sustained  the  allegations  of  the  complaint. 

As  to  the  defendant's  exception  to  the  rulii.g  in  plaintiff's  de- 
murrer, the  court  discussed  the  same  at  great  length  and  affirmed 
the  ruling.     The  points  decided  are  stated  in  the  syllabus. 

Judgment  affirmed. 

Opinion  by  Woods,  Ch.  J. 

DOYLE  V.  MISSOURI,  KANSAS  AND  TEXAS 
TRUST  COMPANY. 

Supreme  Court,  Missouri,  Division  No.  2,  May  iS^y. 


EMPLOYEE  INJURED  BV  FALLING  FROM  SCAFFOLD  — EVIDENCE. — 

An  employee  of  defendant  was  injured  by  reason  of  alleged  defective  con- 
struction of  scaffold  upon  which  he  was  working.  Evidence  reviewed  and 
hild  sufficient  to  sustain  verdict  for  plaintiff. 

Appeal  from  judgment  for  plaintiff  rendered  in  the  Circuit  Court, 
Jackson  County. 

Trimble  &  Braley  and  G.  A.  Vanderveer,  for  appellant. 

Edward  H.  Stiles  and  H.  J.  Latshaw,  for  respondent. 

This  is  an  action  for  damages  for  personal  injuries  sustained  by 
plaintiff,  the  result  of  a  fall  received  by  him  while  in  the  service  of 
defendant  as  a  laborer,  in  consequence  of  the  alleged  defective 
construction  of  a  scaffold  or  runaway  over  which  he  had  to  pass 
when  in  and  about  his  work.  He  recovered  a  verdict  for  $5,000,  for 
which  sum  judgment  was  rendered.     Defendant  appeals. 

The  petition  charges  negligence  on  the  part  of  defendant  in  fail- 
ing to  property  nail  or  secure  the  planks  or  the  boards  of  the  run- 
away; in  having  planks  or  boards  thereon  which  were  too  short  and 
too  narrow  for  the  purpose;  that  one  of  the  planks  projected  beyond 
the  opposite  edges  or  tops  of  the  sides  of  one  of  the  bins,  and  failed 
to  reach  the  edges  of  the  adjoining  bins;  and  in  beginning  at 
the  top,  instead  of  the  bottom,  to  cut  out  the  scaffolding.  The 
answer  was  a  general  denial.  On  June  3i,  1893,  the  defendant,  a 
corporation  organized  under  the  laws  of  this  state,  was  engaged  in 
the  construction  of  a  grain  elevator  called  "  The  Sun  Elevator  "  in 
Kansas  City,  Mo.  The  building  was  divided  by  bin  walls  into  four 
rows  of  bins  from  north  to  south  and  fourteen  from  east  to  west. 
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When  the  carpenter  had  built  the  bin  walls  to  a  height  where  they 
could  no  longer  work  to  advantage  without  changing  their  positions, 
timbers  would  be  laid  across  the  tops  of  the  bin  walls  from  one  to 
two  feet  apart  and  loose  boards  laid  over  at  right  angles,  and  of 
such  dimensions  that  the  entire  bin  would  be  covered.  The  work- 
men on  completing  the  new  scaffold  would  build  up  the  wall  just  as 
they  had  done  before,  until  it  got  so  high  that  they  could  not  reach, 
when  they  would  lay  another  set  of  timbers  across  the  bin,  and 
ascend  to  the  next  stage,  each  time  taking  the  flooring  with  them, 
but  leaving  the  supports  in,  because  they  had  become  part  of  the 
wall.  It  was  the  practice  at  this  elevator  to  clear  out  these  bins  by 
removing  the  last  staging,  and  having  a  workman  begin  at  the  top, 
and  cut  out  the  transverse  timbers  with  a  saw,  thus  removing  the  tim- 
bers as  he  went  down.  As  the  timbers  were  sawed,  the  laborers  on 
top  would  pull  up  the  pieces  and  deliver  them  to  other  laborers  who 
carried  them  to  the  south  side  of  the  building,  from  whence  they 
were  lowered  by  means  of  a  rope  to  the  ground.  The  workmen  who 
carried  the  lumber  from  the  point  at  which  they  were  drawn  up  to 
the  south  side  of  the  building  preparatory  to  its  being  lowered  to  the 
ground  used  a  runaway  located  about  the  middle  of  the  building. 
This  runaway  was  built  by  laying  side  by  side  two  planks  sixteen 
feet  long,  ten  inches  wide,  and  two  inches  thick  over  the  top  of  the 
walls,  and  "  lapping  "  them  over  the  last  support  with  the  next  pair, 
and  so  on.  At  different  places  a  third  plank  would  be  laid  so  as  to 
aflord  an  opportunity  for  the  workmen  to  pass  each  other.  At  the 
time  of  the  accident  neither  roof  nor  rafters  had  been  erected.  At 
that  time  plaintiff  had  been  employed  at  the  building  some  two 
months,  but  always  worked  on  the  ground,  and  bad  never  been  on 
top.  On  the  morning  of  that  day,  at  about  7:30  or  8  o'clock,  John 
Devore,  a  workman  in  charge  of  the  laborers,  came  to  him,  and 
ordered  him  to  report  for  work  on  top  of  the  building.  He  hesi- 
tated, because  it  was  unsafe,  and  he  was  likely  to  get  dizzy,  and, 
being  hard  of  hearing,  refused  to  go,  whereupon  Devore  commanded 
him  to  go  where  he  told  him  or  "  get  his  time,"  meaning  that  he 
would  discharge  plaintiff,  and  that  in  obedience  to  this  order  he 
went  immediately  to  work  upon  the  top  of  the  building,  where 
ordered  by  Devore.  When  he  got  there,  be  was  put  to  work  carry- 
ing the  short  lumber  which  had  been  cut  out  of  the  bins  to  the  south 
side  of  the  building  where  they  were  lowered  to  the  ground,  and  on 
his  way  back  he  met  another  workman,  who  was  carrying  an  armful 
of  lumber  to  the  same  place.  Upon  meeting  him,  plaintiff  stepped 
aside  on  a  switch  to  let  him  pass,  and,  not  knowing  that  it  was  not 
nailed  or  fastened  down,  he  stepped  upon  a  projecting  end,  which 
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tilted  from  his  weight,  and  let  him  fall  a  distance  of  forty-five  feet 
to  the  bottom  of  the  building,  breaking  one  of  his  hips,  and  injuring 
tiis  back,  spine  and  hearing. 

At  the  close  of  the  evidence  on  the  part  of  the  plaintiff,  and  again 
at  the  close  of  all  the  evidence,  defendant  asked  an  instruction  in 
the  nature  of  a  demurrer  to  the  evidence,  both  of  which  were 
refused,  and  defendant  duly  excepted. 

The  question  of  paramount  importance  involved  in  this  litigation 
is  as  to  whether  or  not  the  evidence  was  sufficient  to  take  the  case 
to  the  jury.  Defendant  insists  that  it  was  not,  and  that  the  court 
committed  error  in  refusing  to  give  the  instruction  asked  by  it  in 
the  nature  of  a  demurrer  to  the  evidence  at  the  close  of  plaintiff's 
evidence,  and  also  at  the  close  of  all  the  evidence.  It  is  claimed 
by  defendant  that  this  position  is  justified  upon  three  propositions, 
either  of  which,  taken  as  true,  bars  plaintiff's  recovery:  First,  that 
there  was  no  negligence  on  the  part  of  defendant;  second,  that 
plaintiff  saw  all  the  defects  in  che  runway  which  he  complains  of  in 
his  petition,  and  by  going  to  work  upon  it  assumed  all  risk  of  injury 
to  be  occasioned  by  it;  and,  third,  if  he  did  not  see  them,  still  he 
might  have  seen  them  had  he  but  looked,  and  his  failure  to  look 
and  see,  and  take  proper  precautions  to  protect  himself,  constitutes 
contributory  negligence  which  bars  his  recovery.  It  is  a  rule  of 
universal  application  that  it  is  the  duty  of  the  master  to  furnish  the 
laborer  in  his  service  a  reasonably  safe  place  to  work,  and  in  default 
thereof  he  is  guilty  of  negligence.  What  is  a  reasonably  safe  place 
to  work,  where  the  evidence  is  conflicting  with  respect  thereto,  is 
always  one  for  the  consideration  of  the  triors  of  facts;  but  where  it 
is  all  one  way,  it  becomes  a  question  of  law,  to  be  determined  by  the 
court.  The  general  rule  is,  that,  where  the  facts  are  such  with 
respect  to  the  negligence  of  the  parties  that  reasonable  minds  might 
differ  with  respect  thereto,  the  case  should  go  to  the  jury.  Now, 
the  evidence  showed  that  the  plank  called  the  "switch  boards"  upon 
which  the  larborers,  including  plaintiff,  engaged  in  carrying  the 
lumber  from  one  part  of  the  building  to  another,  were  compelled  to 
step  upon  to  let  others  pass  who  were  carrying  lumber  in  an  opposite 
direction,  was  not  nailed  or  secured  in  any  way,  so  as  to  prevent  it 
from  tilting;  and  that  when  plaintiff  was  returning  for  a  load  of 
lumber,  in  order  to  let  another  laborer,  who  was  carrying  a  load, 
pass,  he  stepped  upon  the  switch  board,  but  too  near  its  end,  which 
caused  it  to  tilt,  and  precipitate  him  to  the  floor  beneath,  thereby 
injuring  him.  There  can  be  no  doubt  but  the  board  could  have  been 
secured  so  that  it  would  not  have  tilted,  either  by  fastening  it  to  the 
cross  timbers,  upon  which  it  rested,  by  nails,  or  something  of  the 
kind,  or  by  adapting  the  length  of  the  board  to  the  cross  timbers,  so 


DigiLizedbyGoOgle 


592  American  Negligence  Reports. 

that  its  ends  would  have  extended  to,  but  no  farther  than,  the  ejc- 
treme  outer  edge  of  such  timbers.  While  it  is  true  thai  "common 
experience  and  observation  teach  scaffolding  is  a  mere  temporary 
structure,  not  aimed  to  support  all  burdens  which  may  be  cast  upon 
it,"  they  also  teach  that  a  switch  board  not  fastened  or  adjusted  as 
we  have  indicated  is  not  as  safe  as  if  so  fastened.  We  do  not,  how- 
ever, intend  to  be  understood  as  hoid-ng  that  defendant  was  bound 
to  adopt  the  best  or  any  particular  method  in  constructing  the 
scaffold.  If  it  was  reasonably  safe,  it  was  all  the  law  required  of  it 
in  any  event. 

As  to  the  second  proposition,  plaintiff  testified  that  he  had  not 
been  on  top  of  the  building  longer  than  from  three  to  three  and  one- 
half  hours  when  the  accident  happened;  that  he  did  not  know 
whether  the  planks  that  composed  the  runway  were  nailed  or  not; 
that  he  did  not  know  anything  about  it;  had  never  taken  any  par- 
ticular notice  of  it,  but  supposed  they  were  nailed;  that  the  scaffold 
had  already  been  built  when  he  got  up  there,  and  that  as  soon  as  he 
got  up  on  top  he  went  to  carrying  lumber.  It  is  argued  that  these 
statements  are  so  palpably  false  that  they  are  unworthy  of  belief, 
and  should  be  entirely  disregarded.  To  this  position  we  cannot 
give  our  assent.  The  statements  do  not  seem  to  us  to  be  at  all 
improbable  when  the  nature  of  plaintiff's  employment,  the  short 
time  in  which  he  was  engaged  at  work  on  the  runway  before  the 
accident,  and  his  opportunities  for  observing  the  manner  of  its  con- 
struction  are  taken  into  consideration. 

With  respect  to  the  third  proposition  it  is  argued  that,  if  plaintiff 
did  not  actually  see  the  absence  of  nails,  the  dimensions  of  the 
boards,  and  the  projecting  end  of  the  switch  board,  he  might  have 
seen  them  had  he  looked;  and,  as  they  were  obvious  defects,  if 
defects  at  all,  and  there  was  nothing  to  prevent  him  from  seeing  the 
true  situation,  that  he  assumed  the  risk.  The  facts  in  this  case  do 
not,  we  think,  bring  it  within  the  rule  contended  for  by  defendant. 
We  are  unwilling  to  say  that  the  defects  in  the  construction  of  the 
scaffolding  complained  of  were  so  exposed  and  readily  perceived  by 
the  eye  as  to  be  so  obvious  as  to  convey  to  a  person  of  ordinary 
common  sense  and  prudence  not  only  that  the  defects  existed,  but 
that  it  was  dangerous  for  persons  to  use  the  scaffolding  by  stepping 
or  walking  upon  it.  Now,  would  plaintiff's  opportunity  to  know  of 
the  defects  justify  us  in  holding  him  as  possessing  such  knowledge 
if  he  did  not  in  fact  know  of  them?  He  had  been  on  top  of  the 
building  but  a  few  hours  when  he  fell,  during  which  time  he  had 
been  constantly  engaged  in  carrying  lumber,  and  had  no  opportunity, 
so   far   as  the   record   discloses,  except  by  casual   observance,  of 
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ascertaining  whether  the  switch  board  was  securely  fastened  or 
adjusted  or  not,  and  he  had  no  reason  to  believe  the  place  to  which  he 
was  sent  to  work  was  not  a  reasonably  safe  one.  He  was  not  a  carpen- 
ter, and  was  without  experience  in  that  kind  of  work,  or  knowledge 
of  the  situation,  when  sent  there  by  Devore,  the  foreman  of  defend- 
ant, who  knew  the  switch  board  was  not  nailed  or  otherwise  fastened, 
or  might  have  known  had  he  not  been  negligent.  Devore  not  only 
failed  to  notify  plaintiff  of  its  condition,  but  told  him  that  he  would 
not  get  hurt.  What  was  said  by  Devore,  however,  in  regard  to  his 
not  getting  hurt  was  in  reply  to  remarks  made  by  plaintifif  to  the 
cGFect  that  he  would  rather  not  go  upon  the  top  of  the  building  to 
work,  because  he  was  a  little  lightheaded  when  he  got  up  so  high,  — 
a  little  dizzy,  — and  evidently  had  no  reference  to  the  scaffold,  or 
the  manner  of  its  construction;  nor  was  it  an  assurance  that  he 
would  not  get  hurt  by  reason  of  such  defects,  but  rather  an  assur- 
ance that  he  would  not  become  dizzy,  fall,  and  get  hurt  by  reason 
of  such  dizziness. 

It  is  the  master's  duty  to  his  servant  to  use  reasonable  diligence 
in  providing  for  him  a  safe  place  to  work,  and  such  duty  extends 
not  only  to  such  unnecessary  and  unreasonable  risks  which  are 
in  fact  known  to  him,  but  such  as  he  might  reasonably  be  expected 
to  know  under  the  facts  and  circumstances  connected  with  the 
service.  The  servant  assumes  such  risks  as  are  reasonably  necessary 
and  incident  to  his  employment,  as  well  also  as  such  extraordinary 
and  unusual  risks  as  he  may  see  fit  to  knowingly  assume.  But  he 
is  not  required  to  exercise  the  same  degree  of  care  and  diligence  in 
inspecting  and  investigating  the  risks  to  which  he  may  be  exposed 
as  the  master,  but  has  the  right  to  presume  that  the  master  will  fur- 
nish him  a  reasonably  safe  place  to  work;  and,  when  directed  by 
the  master  or  his  alter  ego  to  perform  certain  services,  he  has  the 
right  to  presume  that  he  will  not  send  him  into  a  place  of  danger, 
without  assuming  the  risks  of  so  doing.  But  he  cannot  rashly  or 
deliberately  expose  himself  to  danger  which  he  knows  and  appreci- 
ates, and  then  hold  the  master  responsible  in  damages  for  injuries 
sustained  by  reason  of  his  rash  act.  But  "  it  is  one  thing  to  be 
aware  of  defects  in  the  instrumentalities  or  plan  furnished  by  the 
master  for  the  performance  of  the  services,  and  another  thing  to 
know  or  appreciate  the  risks  resulting  or  which  may  follow  from 
such  defects.  The  mere  fact  that  the  servant  knows  the  defects 
may  not  charge  him  with  contributory  negligence,  or  the  assumption 
of  the  risks  growing  out  of  them.  The  question  is,  did  he  know,  or 
ought  he  to  have  known,  in  the  exercise  of  ordinary  common  sense 
and  prudence,  that  the  risks,  and  not  merely  the  defects,  existed? 
Vol.  11  —  38 
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Cook  V.  Railway  Co.,  34  Minn,  45.  ^4  N.  W,  Rep.  311;  Sullivan  v. 
Railroad  Co.,  107  Mo.  66,  17  S.  W.  Rep.  748.  There  is  no  ground 
for  claiming  that  the  scaSold  was  in  its  construction  so  glaringly 
defective  that  a  man  of  common  prudence  would  not  have  used  it, 
or  that  it  was  so  dangerous  as  to  threaten  immediate  injury,  or  that 
it  was  not  reasonable  to  suppose  that  it  might  not  be  safely  used  by 
the  exercise  of  skill  and  care;  and  in  such  circumstance,  even  if 
plaintiff  knew  of  the  defects  complained  of,  that  would  not  neces- 
sarily preclude  a  recovery,  but  whether  or  not  he  was  guilty  of  neg- 
ligence in  using  the  scaffold  was  a  question  of  fact  to  be  determined 
by  the  jury  from  such  knowledge  and  the  other  circumstances  in 
evidence.  .  Huhn  v.  Railway  Co.,  92  Mo.  440,  4  S.  W.  Rep.  937; 
Mahaneyr.  Railroad  Co.,  108  Mo.  191.  18  S.  W.  Rep.  895;  Stephens 
V.  Railroad  Co..  96  Mo.  207,  9  S.  W.  Rep.  589;  Soeder  v.  Railway 
Co.,  100  Mo.  673,  13  S.  \\ .  Rep.  714.  The  evidence  was  sufficient, 
we  think,  to  Uke  the  case  to  the  jury. 

The  court,  over  the  objection  of  defendant,  permitted  several 
witnesses  for  the  plaintiff  to  testify  as  to  methods  employed  in  tak- 
ing out  scaffolding  by  persons  while  constructing  other  elevators 
differing  from  that  adopted  by  defendant  in  this  elevator,  which  is 
also  assigned  as  error.  The  objections  were  that  most  of  the  wit- 
nesses, from  want  of  experience  in  such  matter,  were  not  qualified 
to  testify  what  "  the  usual  way  of  taking  out  scaffolding  "  was,  and 
because  immaterial,  as  defendant  had  the  right  to  adopt  any  method 
that  it  deemed  proper  in  removing  the  scaffolding.  Waiving  the  first 
ground  of  objection,  the  evidence  was  ckarly  inadmissible  for  the 
reason  stated  in  the  second  ground.  Helfenstein  v.  Medart  (Mo. 
Sup.)  36  S.  W.  Rep.  863;  Rooney  zi.  Cordage  Co.,  161  Mass.  153,  36 
N.  E.  Rep.  789;  Naylor  v.  Railway  Co.,  S3  Wis.  661,  11  N.  W.  Rep. 
24.  The  mode  adopted  by  defendant  in  taking  out  the  scaffolding 
does  not  seem  to  have  been  the  cause  of  the  accident,  or  to  have 
any  direct  connection  with  it.  But  it  does  not  necessarily  follow 
that  the  judgment  should  be  reversed  upon  that  ground  alone. 
While  error  is  presumed  to  be  prejudicial  as  to  the  rights  of  the 
party  against  whom  made  where  it  clearly  appears,  as  in  this  case, 
that  it  could  not  have  misled  or  influenced  the  jury,  or  changed  the 
result,  the  judgment  will  not  be  reversed,  because  of  the  admission 
of  such  evidence.  McDermotti'.  Barnum,  19  Mo.  204;  Craighead  j'. 
Wells,  21  Mo.  404;  Blair  r.  Corby,  29  Mo.  480;  Gavisk  v.  Railroad 
Co.,  49  Mo.  274;  Golson  v.  Ebert,  %i  Mo.  260;  Aaderson  v.  Shock- 
ley,  82  Mo.  250;  Father  Matthew  Society  v.  Fitzwilliams,  84  Mo. 
406;  Birney  v.  Sharp,  78  Mo.  73.  Nor  are  we  prepared  to  say  that 
the  court  exceeded  or  abused  its  discretion  in  allowing  plaintiff's 
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counsel  to  interrogate  the  witness  Devore  in  the  manner  in  which  it 
did,  or  that  there  was  anything  in  the  statements  of  the  witness  in 
the  nature  of  conclusions  that  would  justify  a  reversal  of  the 
judgment. 

Another  contention  is  that  the  witness  Devore  was  erroneously 
permitted  to  testify  to  the  condition  of  the  runway  at  the  time  of 
the  accident,  when  his  testimony  shows  that  he  was  then  in  Kansas 
City,  three  or  four  miles  away.  Devore  employed  plaintiff  and 
other  hands,  who  were  engaged  at  work  on  the  elevator  at  the  time 
of  the  accident.  He  knew  the  condition  of  the  scaffolding  that 
morning  at  the  time  he  sent  plaintiff  to  work  upon  the  top  of  the 
building,  knowing  that  he  would  be  compelled  to  use  it;  and  the 
presumption  must  be  indulged,  in  the  absence  of  evidence  to  the 
contrary,  that  it  remained  in  the  same  condition  that  it  was  up  to 
the  time  of  the  accident.  The  objection  seems  to  be  exceedingly 
technical,  and  certainly  would  not  justify  a  reversal.  The  conver- 
sation that  passed  between  plaintiff  and  Devore  at  the  time  Devore 
ordered  him  on  top  of  the  elevator  was  properly  admitted.  Devore 
was  acting  for  defendant,  and  what  occurred  between  him  and  plain- 
tiff at  the  time  was  permissible  for  the  purpose  of  tending  to  show 
that  plaintiff  went  under  protest,  in  obedience  to  his  order,  and  that 
he  did  not  voluntarily  assume  the  risk.  Other  objections  of  a  simi- 
lar character  were  made  to  the  evidence  of  this  same  witness,  as 
well  also  as  to  the  evidence  of  one  B,  F.  Shaw,  who  testified  as  a 
witness  on  the  part  of  plaintiff;  but  there  is  nothing  in  the  objec- 
tions that  would,  in  any  event,  justify  a  reversal. 

Judgment  affirmed. 

Opinion  by  Burgess,  J. 


DEL  SEJNORE  (adm'R)  v.  HALLINAN  et  al. 

Cimrt  of  Appeals,  New  York,  yum,  iS^. 


LABORER  KILLED  IN  TRENCH  BY  SURFACE  FALLING  UPON  HIM.— 
Where  the  pUintirs  intestate  was  killed  in  a  tcench  in  which  he  was  dig- 
ging by  a  section  of  the  surface  of  the  street  sliding  in  upon  him,  and  it 
appeared  that  two  years  before  a  sewer  had  been  constructed  parallel  co 
and  about  three  feet  from  the  trench,  and  thai  the  surface  of  the  street  was 
composed  of  slag  and  refuse  from  a  furnace,  evidence  that  the  defendants 
were  aware  of  catch-basins  in  the  gutter  was  not  sufficient  to  charge  (hem 
with  knowledge  of  the  existence  of  the  sewer  or  of  its  location  in  the  street, 
or  the  lime  of  its  consltuctlon,  or  that  the  bard  surface  between  the  trench 
and  sewer  was  likely  to  slide  off. 
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Appeal  from  judgment  Supreme  Court,  General  Term,  Third 
Department  (91  Hun,  635),  affirming  a  judgment  for  plaintiff. 

Edward  W.  Douglass,  for  appellants. 

Alonzo  p.  Strong  and  Louis  M.  King,  for  respondent. 

Haight,  J. — This  action  was  brought  to  recover  damages  for 
injuries  resulting  in  the  death  of  the  plaintiff's  intestate,  alleged  to 
have  been  sustained  through  the  negligence  of  the  defendants.  The 
defendants,  as  contractors,  were  engaged  in  putting  in  a  system  of 
water-works  for  the  village  of  Fort  Edward,  under  the  direction  and 
supervision  of  an  engineer  employed  by  the  village.  The  work 
comprised  the  building  of  a  reservoir,  and  the  laying  of  pipes  for 
the  distribution  of  water  through  the  village.  On  the  37th  day  of 
June,  1893,  the  plaintiff's  intestate,  with  others,  was  engaged  in 
excavating  a  trench  through  East  street  for  the  purpose  of  laying  a 
water  pipe  in  that  street.  The  work  was  conducted  under  the  per- 
sonal supervision  of  the  defendant  Fenton,  who,  in  company  with 
the  engineer  of  the  village,  was  present,  observing  the  manner  in 
which  the  work  was  being  done.  The  trench  was  five  and  one-half 
feet  in  depth,  thirty  inches  wide  at  the  top,  and  twenty  inches  at 
the  bottom.  The  soil  through  which  the  trench  had  been  dug  was 
of  dry,  sandy  loam.  The  surface  of  the  street  was  composed  of  a 
layer  of  furnace  cinders,  iron  slag,  and  scoriee,  the  refuse  from  a 
furnace,  which  had  been  spread  upon  the  street  from  time  to  time, 
and  which,  by  the  action  of  time,  the  elements,  and  travel,  had 
combined  into  a  hard,  tenacious,  solid  mass.  This  layer,  upon  the 
surface,  was  from  eighteen  inches  to  two  feet  in  thickness,  and  was 
so  hard  and  tenacious  as  to  necessitate  the  use  of  picks,  steel 
wedges,  and  sledges  in  order  to  cut  the  trench  through  the  incrusta- 
tion. Between  ten  and  eleven  o'clock  in  the  forenoon  of  that  day, 
a  piece  of  the  incrustation  some  thirty  or  thirty-five  feet  in  length, 
varying  from  thirty  inches  to  ten  inches  in  width,  tipped  over  into 
the  trench  onto  the  plaintiff's  intestate  and  another  person  who  were 
at  work  therein,  killing  them,  and  causing  the  damages  for  which 
this  action  was  brought. 

It  appears  that  two  years  before  a  sewer  had  been  constructed  in 
the  street  between  the  water  trench  and  the  curb.  The  evidence 
is  somewhat  conflicting  as  to  the  distance  of  the  sewer  from  the 
water  trench.  There  was  evidence  tending  to  show  that  the  two 
trenches  were  not  more  than  thirty  inches  or  three  feet  apart,  while 
other  evidence  made  the  distance  much  greater.  It  appeared  that 
there  were  several  catch-basins  in  the  gutter,  next  to  the  curb  of 
the  street,  from  which  pipes  led  into  the  sewer;  but  there  was  no 
other  evidence  showing  that  the  defendants,  or  either  of  them,  knew 
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of  the  existence  of  the  sewer,  or  of  its  location  in  the  street,  or  the 
time  of  its  construction.  The  theory  of  the  prosecution  was  to  the- 
effect  that  the  cutting  of  the  sewer  trench  through  the  incrustation 
severed  the  binding  force  of  the  slag  and  scoriae  from  the  rest  of 
the  surface  towards  the  gutter,  and  that,  when  the  water  trench  was 
cut  through  the  incrustation,  it  left  a  narrow  strip  thereof  between 
the  two  excavations,  liable  to  shde  off  into  the  trench.  It  was  upon 
this  theory  that  the  court  submitted  the  case  to  the  jury,  charging 
that,  in  order  to  hold  the  defendants  liable,  the  digging  of  the  sewer 
ditch  must  have  contributed  lo  the  injury;  that  it  was  for  them  to 
determine  whether  the  defendants  knew,  or  ought  to  have  known, 
the  condition  of  the  street  with  reference  to  the  sewer  and  the 
incrustation  upon  the  street.  The  defendants  had  furnished  planks 
and  braces  with  which  to  shore  up  the  trench,  and  had  instructed 
their  employees  to  keep  a  watch  for  any  cracks,  or  evidence  of  a 
giving  way  of  the  earth,  and,  upon  discovery  of  any  tendency  in 
that  direction,  to  immediately  shore  up  the  wails  of  the  trench.  It 
further  appeared  that  a  careful  watch  had  been  kept,  but  that 
nothing  had  been  observed  tending  to  indicate  the  approaching 
calamity.  The  witness  Quintena  was  a  civil  engineer  in  the  employ 
of  the  village,  superintending  the  work  on  behalf  of  the  village.  He 
testified  that  It  was  a  part  of  his  duty  to  look  after  the  safely  of 
the  work,  and  with  reference  to  the  necessity  of  shoring  the  trenches 
in  case  of  danger,  and  that  at  no  time  did  he  observe  anything  indi- 
cating a  liability  of  the  banks  to  slough  off  or  cave  in.  Here  we 
have  the  testimony  of  a  disinterested  witness,  — an  engineer  whose 
duty  it  was  to  look  after  the  interests  of  the  village  and  of  the  pub- 
lic. He  had  charge  of  the  construction,  to  the  extent  of  seeing  that 
the  defendants  performed  the  work  properly  .and  in  accordance  with 
the  provisions  of  their  contract,  and  yet  to  this  man  it  did  not  occur 
that  there  was  danger.  A  sad  accident  has  occurred.  It  was 
the  duty  of  the  defendants  to  guard  against  such  accidents  as  could 
be  foreseen  as  liable  to  occur  by  the  exercise  of  reasonable  care,  but, 
under  the  evidence  as  viewed  by  us,  the  accident  was  of  such  a 
character  that  prudent  men,  proceeding  with  reasonable  caution, 
would  not  ordinarily  have  foreseen  or  anticipated,  and  consequently 
the  defendants  are  not  chargeable  with  negligence.  Inasmuch  as 
we  have  fully  considered  the  authorities  bearing  upon  questions  of 
this  character  in  the  recent  case  of  McGrell  v.  Building  Co.  (N.  Y. 
Court  of  Appeals,  1897),  47  N.  E.  Rep.  305  (i),  a  further  discus- 
sion of  the  law  here  is  deemed  unnecessary.     We  think  that  the 

I.  S«c  this  case  next  reported. 


DigiLizedbyGoOgle 


598  American  Negligence  Reports. 

defendants'  motion  for  a  dismissal  of   the   complaint  should  have 
been  granted.    The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event.     All  concur. 
Judgment  reversed. 

McGRELL  V.  BUFFALO  OFFICE-BUILDING 
COMPANY. 

Court  of  Appeals,  New  York,  yune,  i8gf. 


RULE  AS  TO  CARE  REQUtRED  IN  OPERATING  ELEVATOR  NOT 
APPLICABLE  TO  ELEVATOR  PLANT.  —Although  it  may  be  that  as  to 
the  machinery  and  appliances  by  which  a  passenger  elevator  is  moved  and 
controlled,  an  owner  is  bound  to  use  the  utmost  care  as  to  any  defect  which 
would  be  liable  to  occasion  great  danger  or  loss  of  life,  and  is  subject  in 
that  respect  to  the  same  rule  that  applies  to  a  railroad  company  in  regard 
to  its  roadbed,  engine,  etc.,  the  rule  is  less  strict  as  to  the  surroundings  and 
structures  forming  part  of  the  elevator  plant, 
CHILD  KILLED  IN  PASSENGER  ELEVATOR.  —  Where  a  child  nine  and  a 
half  years  of  age,  after  the  elevator  had  ascended  about  eight  feet,  suddenly 
sprang  from  the  back  part  of  the  elevator  where  she  had  been  standing  to 
the  front  and  caught  hold  of  the  iron  grating  surrounding  the  shaft,  and 
was  killed  by  being  crushed  between  the  grating  and  the  ascending  ele- 
vator, the  fact  that  there  was  no  door  to  the  elevator  and  that  the  bars  of 
the  grating  were  insuflicienl  in  size  was  not  sufficient  to  charge  defendant 
with  negligence  where  no  proof  was  offered  that  any  similar  accident  had 
ever  occurred  before,  although  elevators  similarly  constructed  had  been  in 
use  for  years. 
Appeal  from  judgment,  Supreme  Court,  General  Terra,  Fifth 
Department  (90  Hun,  30),  reversing  judgment  in  favor  of  defendant. 
Porter  Norton,  for  appellant. 
Wallace  Thayer,  for  respondent. 

This  action  was  to  recover  damages  occasioned  by  the  death  of 
the  plaintiff's  intestate,  upon  the  theory  that  it  was  caused  by  the 
negligence  of  the  defendant.  The  decedent  was  killed  in  one  of  the 
passenger  elevators  operated  by  the  defendant  in  its  ten-story  office 
building  in  the  city  of  Buffalo.  The  negligence  charged  in  the  com- 
plaint is  that  the  elevator,  at  the  time  of  the  decedent's  injury,  was 
so  unskilfully  operated  as  to  cause  a  violent  jolt,  which  threw  her 
against  the  bars  in  the  shaft  or  well  of  the  elevator;  the  defendant's 
omission  to  provide  any  door  to  the  car,  or  to  properly  guard  the 
opening  through  which  persons  entered  it;  and  that  the  bare  used 
in  the  construction  of  the  shaft  were  insufficient.  The  answer  con- 
sisted of  a  denial,  and  allegations  of  contributory  negligence.     The 
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accident  occurred  on  the  23d  day  of  August,  1894.  The  decedent 
came  to  the  defendant's  building  between  nine  and  ten  o'clock  in 
the  morning,  and,  upon  learning  that  she  desired  to  see  her  mother, 
the  superintendent  of  the  building  placed  her  in  the  elevator,  with 
instructions  to  the  person  in  charge  to  take  her  to  a  room  upon  the 
third  floor,  where  her  mother  was  at  work.  She  stood  in  the  back 
part  of  the  car,  where  she  remained  until  the  elevator  had  ascended 
about  eight  feet,  when  she  suddenly  sprang  forward,  caught  hold  of 
the  bars  which  formed  a  part  of  the  shaft  above  the  floor,  fell  with 
her  head  between  them  and  the  floor  of  the  elevator,  and  was  thereby 
so  seriously  injured  that  she  died  immediately.  On  the  trial  the 
plaintiff  was  nonsuited,  and  a  judgment  in  favor  of  the  defendant  was 
entered  thereon.  On  appeal  to  the  General  Term  it  was  reversed, 
and  a  new  trial  granted. 

While  it  was  the  defendant's  duty  to  provide  a  safe  and  suitable 
car,  appliances,  and  other  machinery  for  the  operation  of  its  elevator 
and  for  the  accommodation  of  its  passengers,  and  to  exercise  strict 
diligence  in  that  respect,  still  the  law  did  not  impose  upon  the 
defendant  the  duty  of  providing  for  their  absolute  safety,  so  that 
they  should  encounter  no  possible  danger  or  meet  with  no  casualty 
in  the  use  of  the  appliances  provided.  Dougan  v.  Transportation 
Co.,  56  N.  Y.  1;  Crocheron  ».  Ferry  Co.,  56  N.  ¥.656(1);  Cleveland 
».  Steamboat  Co.,  68  N.  Y.  306;  hoitusv.  Ferry  Co.,  84N.  Y.  455  (z); 
LafBiny.  Railroad  Co.,  106  N.  Y.  136,  12  N.  E.  Rep.  599(3);  Morris  z'. 
Railroad  Co.,  106  N.  Y.  678,  13  N.  E.  Rep.  455;  Frobisher  v.  Trans- 
portation Co.,  151  N.  Y.  431,  45  N.  E.  Rep.  839(4).  *  *  *  It  is 
said  that  the  foregoing  authorities  have  no  application  to  this  case, 
but  that  the  defendant  was  bound  to  exercise  the  utmost  care  and 
diligence,  and  was  liable  for  the  slightest  neglect  against  which 
human  prudence  and  foresight  might  have  guarded.  It  may  be 
that,  as  to  the  machinery  and  appliances  by  which  an  elevator  is 
moved  and  controlled  in  its  ascent  and  descent,  an  owner  is  bound  to 
use  the  utmost  care  as  to  any  defect  which  would  be  liable  to  occa- 
sion great  danger  or  loss  of  life,  and  that  he  is  in  that  respect  sub- 
ject to  the  same  rule  that  applies  to  a  railroad  company  in  regard 

I.  Crocheton   v.   North    Shore,  etc.,  3.  Lafflin  v.  Buffalo,  etc.,  R.  Co.,  106 

Ferry  Co.,  56  K.  V,  656,  is  reported  in  N.  Y.  136,  is  reported  in  s  Am.  Keg. 
S  Am.  Neg.  Cas.  300.  Cas.  368. 

4.  Frobisher    v.   Fittli   Ave.   Trans. 

3.  Lofius   V.    Union    Ferry   Co.,  84      Co..  i;i  N.  Y.  431,  is  reported  in  i  Am. 

N.  Y.  455,  is  reported  in  5  Am.  Keg.      Keg.  Rep.  148.     See  also  same  case  in 

Cas.  334,  the  Supreme  Court,  reported  in  5  Am. 

Neg.  Cas.  599. 
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to  its  roadbed,  engine,  and  other  similar  machinery.  But,  as  to  the 
surroundings  and  other  structures  forming  a  part  of  the  elevator 
plant,  where  less  danger  is  to  be  apprehended,  we  think  the  rule  is 
less  strict,  and  the  doctrine  of  the  cases  cited  applies.  In  the  latter 
case  the  rule  is  satisfied  with  that  degree  of  care  which  a  reasonably 
prudent  man  would  exercise.  This  distinction  is  considered  in  some 
of  the  cases  to  which  we  have  already  referred.  The  requirement 
of  the  greater  degree  of  care  is  dependent  not  so  much  upon  the 
actual  apprehension  of  danger  as  upon  the  consequences  likely  to 
result  from  a  defect  in  the  machinery  and  appliances.  In  cases 
where  less  serious  results  are  to  be  expected,  and  in  cases  where 
danger  is  not  to  be  apprehended,  if  due  and  proper  care  is  observed 
by  the  passenger  the  owner  is  responsible  only  for  the  want  of 
ordinary  and  reasonable  care.  Kelly  v.  Railroad  Co.,  112  N.  Y.  443, 
20  N.  E.  Rep.  383;  Miller  jj.  Steamship  Co.,  118  N.  Y.  199,  zii,  23 
N.  E.  Rep.  462.  In  this  case  no  such  serious  results  were  to  be 
expected  from  any  defect  or  insufficiency  of  the  bars  or  grating,  and, 
besides,  with  the  exercise  of  due  and  proper  care  on  the  part  of  a 
passenger  riding  in  this  elevator,  no  danger  of  such  an  accident 
could  have  been  apprehended,  and  n9  such  injury  would  have  oc- 
curred. Hence  the  defendant  is  responsible  only  for  the  want  of 
ordinary  and  reasonable  care. 

We  find  no  testimony  which  would  justify  a  finding  that  the 
decedent's  injury  resulted  from  starting  the  elevator  with  a  jerk  or 
jolt.  The  evidence  is  to  the  contrary,  and  shows  conclusively  that 
the  elevator  was  so  constructed  that  it  was  impossible  that  it  could 
have  been  thus  started.  Therefore  that  allegation  of  the  complaint 
was  entirely  unproved.  Moreover,  the  record  shows  that  the  ele- 
vator was  in  the  charge  of  a  young  man  of  experience,  and  in  all 
respects  competent.  It  was  of  modern  construction,  properly  built 
and  equipped,  and  in  good  order  in  every  respect.  It  was  also 
proved  that  doors  to  elevator  cars  were  not  ordinarily  used,  and 
that  but  few  had  either  seats  or  railings  in  the  car.  It  is  contended 
that  the  bars  or  grates  which  formed  part  of  the  elevator  shaft  were 
insufficient  in  size,  and  not  properly  fastened.  While  this  accident 
may  have  disclosed  that  fact,  yet  the  undisputed  testimony  was  that, 
in  fireproof  buildings  of  the  character  of  the  defendant's,  that  was 
the  customary  manner  of  inclosing  elevator  shafts.  There  was  also 
evidence  that  it  was  only  in  cheaper  buildings,  or  those  that  were 
not  fire-proof,  that  brick  shafts  or  wire  netting  were  used,  and  that 
the  latter  would  have  been  no  more  effective  to  prevent  this  accident 
than  the  means  employed.  No  proof  that  any  similar  accident  had 
ever  before  occurred  was  offered,  although  such  elevators  had  been 
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in  use  for  years.  We  think  there  was  no  evidence  which  would  have 
warranted  the  trial  court  in  submitting  to  the  jury  the  question  of 
the  defendant's  negligence  in  thus  protecting  the  opening  in  the 
shaft,  as  there  was  nothing  to  show  that  the  defendant  could  have 
anticipated  or  foreseen  any  such  result  from  using  a  grating  of  that 
kind.  Nor  do  we  think  the  defendant  could  be  held  liable  for  the 
reason  that  there  was  no  door  to  the  car  of  the  elevator,  as  sug- 
gested by  the  learned  judge  who  wrote  the  opinion  in  the  court 
below;  for,  as  we  have  already  seen,  the  proof  was  that  doors  were 
not  ordinarily  used.  But  the  learned  General  Term  also  suggested 
that  negligence  might  be  based  upon  the  rapidity  with  which  the 
car  was  started  without  giving  to  the  decedent  instructions  how  to 
protect  herself.  That  there  was  no  negligence  in  the  manner  of 
starting  the  elevator,  we  have  already  seen.  Just  what  instructions 
the  learned  General  Term  deemed  necessary  to  be  given  is  not  stated, 
and  it  is  somewhat  difficult  to  understand  what  they  should  have 
been.  Nor  are  we  aware  of  any  principle  which  required  the  defend- 
ant to  give  the  decedent  any  instructions  whatever.  There  was  no 
proof  upon  the  trial  that  any  instructions  to  passengers,  whether 
infants  or  adults,  were  usual  or  necessary.  At  the  time  the  decedent 
was  nine  and  one-half  years  of  age,  — a  bright,  healthy,  active  girl, 
who  assisted  her  mother  at  home,  and  sometimes  went  on  errands 
for  her  in  the  city.  If  it  be  said  that  she  was  non  sui  Juris,  and 
consequently  unusual  attentions  or  instructions  should  have  been 
given  her,  the  answer  is  that  she  was  not  of  such  tender  years  that 
it  could  be  held,  as  a  matter  of  law,  she  was  non  sui  Juris.  But,  if 
unable  to  properly  care  for  herself  under  the  circumstances,  the 
burden  of  establishing  that  fact  was  upon  the  plaintiff.  Stone  v. 
Railroad  Co,,  115  N.  Y,  104,  11  N.  E.  Rep.  712;  Tucker  v.  Railroad 
Co.,  114  N.  Y.  308,  26  N.  E.  Rep.  916.  No  such  proof  was  given. 
After  a  careful  examination  of  the  evidence,  we  are  unable  to  dis- 
cover  any  proof  which  would  have  justified  the  trial  court  in  sub- 
mitting the  question  of  the  defendant's  negligence  to  the  jury. 
Negligence  is  not  to  be  presumed,  but  must  be  proved,  and,  before 
a  plaintiff  is  entitled  to  recover,  he  must  establish  an  omission  to 
discharge  some  duty  which  the  defendant  owed  him.  We  find  noth- 
ing in  this  case  to  show  that  the  defendant  failed  to  perform  any 
duty  which  it  jwed  to  the  plaintiff's  intestate.  The  elevator,  the 
car,  the  shaft,  and  all  the  machinery  employed  in  its  operation, 
were  of  the  usual  kind,  in  complete  order,  and  properly  operated  by 
a  servant  who  was  in  all  respects  competent.  Under  these  circum- 
stances, we  think  the  trial  court  properly  nonsuited  the  plain- 
tiff, and  that  the  General  Term  erred  in  reversing  the  judgment 
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entered  thereon.  For  that  error  the  judgmentappealed  from  should 
be  reversed,  and  the  judgment  entered  upon  the  decision  of  the  Trial 
Term  should  be  affirmed. 

The  judgment  of  the  General  Term  should  be  reversed,  and  that  of 
the  Trial  Term  afErmed,  with  costs.     All  concur. 

Judgment  reversed. 

Opinion  by  Martin,  J. 


WALSH  V.  CITY  OF  BUFFALO. 

Supreme  Court,  New  York,  Appellate  Division,  Fourth  Department, 
April,  /i?p7. 


MUNICIPAL  CORPORATIONS  —  ICY  SIDEWALK  —  CONSTRUCTIVE 
NOTICE.  —  Evidence  that  at  the  point  where  the  plaintiff  fell,  and  for  a 
considerable  distance  on  either  side,  the  walk  was  covered  with  ice  and 
snow  four  or  five  inches  in  depth,  that  this  accumulation  was  higher  in  the 
center  of  the  walk  than  upon  either  side,  that  the  entire  width  of  the  side- 
walk was  in  an  icy  and  slippery  condition,  that  it  was  difficult  to  pass  over 
it  without  slipping  and  falling,  and  that  this  condition  had  existed  for  two 
weeks,  was  sufficient  to  justify  the  Jury  to  find  that  the  city  had  construc- 
tive notice  of  the  condition  of  the  walk. 

Appeal  from  judgment.  Supreme  Court,  Erie  County,  in  favor  of 
plaintiff. 

Chakles  L.  Feldman,  for  appellant. 

Frank  R,  Perkins,  for  respondent. 

Grken,  J.  — Plaintiff  instituted  this  action  to  recover  damages  on 
account  of  injuries  received  from  a  fall  on  a  defective  sidewalk  on  the 
west  side  of  Franklin  street,  between  Genesee  and  Court  streets,  in 
front  of  lands  owned  and  occupied  by  the  defendant,  upon  which  the 
high  school  building  is  located.  Plaintiff  was  a  trained  nurse,  and 
was  depe:ident  upon  the  compensation  received  by  her  for  services 
rendered  in  that  capacity.  On  the  morning  of  Sunday,  February  4, 
1894,  while  on  her  way  to  church,  and  while  proceeding  on  the  side- 
walk in  front  of  the  high  school  builditig,  she  slipped  and  fell,  and 
the  result  was  a  fracture  of  her  left  wrist,  knawn  as  a  "Collese  frac- 
ture." The  evidence  discloses  that  the  plaintiff  was  proceeding 
carefully  along  this  sidewalk,  and  was  exercising  such  care  and  cau- 
tion as  a  person  of  ordinary  prudence  would  have  exercised  under 
the  circumstances.  She  thus  fullilled  the  duty  which  the  law  im- 
posed upon  her  in  passing  along  the  street.  Evans  ;'.  City  of  Utica, 
69  N.  Y.  166.     The  vital  question  upon  the  trial  was  whether  the 
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city  was  guilty  of  negligence  for  the  condition  of  the  walk.  It  was 
incumbent  upon  the  plaintiff  to  show  by  a  fair  preponderance  of 
evidence  that  this  walk  was  in  an  unsafe  condition  for  use  by  those 
who  had  occasion  to  travel  over  It,  and  that  by  reason  of  such 
unsafe  condition  the  injury  complained  of  was  suffered  by  the  plain- 
tiff. It  was  further  incumbent  upon  the  plaintiff,  before  she  could 
recover  for  such  injury,  that  she  should  also  show,  by  a  like  pre- 
ponderance of  evidence,  that  the  city  had  notice  of  the  defective 
condition  of  the  walk.  There  having  been  no  actual  notice  to  the 
city,  it  was  necessary  for  the  plaintiff  to  show  that  the  defect,  if  one 
existed,  had  so  existed  for  such  a  length  of  time  that  the  jury  could 
say  that  the  city,  in  the  active  discharge  of  its  duties  towards  the 
citizen,  ought  to  have  discovered  and  remedied  the  defect.  Evi- 
dence was  given  by  the  plaintiff  tending  to  show  that  this  walk,  at 
the  point  where  the  accident  occurred,  and  for  a  considerable  dis- 
tance on  either  side  of  that  point,  was  covered  with  ice  and  snow 
some  four  or  five  inches  in  depth ;  that  this  accumulation  was  higher 
in  the  center  of  the  walk  than  upon  either  side;  that  the  entire  width 
of  the  sidewalk  was  in  an  icy  and  slippery  condition ;  and  that  it  was 
difficult  to  pass  over  the  same  without  slipping  and  falling.  This 
evidence  is  of  a  convincing  character.  It  was  so  convincing  to  the 
jury  that  it  found  by  its  verdict  that  the  walk  was  in  the  condition 
as  contended  for  by  the  plaintiff.  It  was  further  shown  on  behalf 
of  plaintiff  that  this  condition  had  existed  tor  some  considerable 
time  before  the  accident;  one  of  the  witnesses,  a  disinterested  party, 
testifying  that  it  had  been  in  such  a  condition  for  about  two  weeks 
preceding  that  time.  Upon  this  evidence  the  jury  found  that  the 
city  had  constructive  notice  of  the  dangerous  condition  of  the  walk. 
There  is  evidence  to  sustain  such  finding,  and  the  verdict  of  the 
jury  should  not  be  disturbed.  It  is  true,  the  defendant  produced 
evidence  tending  to  show  that  the  walk  was  in  a  safe  and  proper 
condi'iion  at  the  time  of  the  accident.  An  examination,  however, 
of  the  evidence  of  both  parties  convinces  me  that  the  propositions 
submitted  to  the  jury  were  correctly  decided  by  that  body.  It  is 
unnecessary  to  enter  into  the  details  of  the  evidence  upon  either  side. 
The  attention  of  the  jury  was  called  to  it  in  great  detail  by  the 
learned  trial  justice  presiding  at  such  trial.  The  charge  of  the 
court  upon  the  questions  submitted  was  as  favorable  to  the  defend- 
ant as,  under  the  circumstances,  it  could  possibly  expect  or  demand. 
The  corporation  counsel  makes  the  claim  that  the  plaintiff  should 
have  been  nonsuited,  and  that  she  cannot  maintain  this  action,  for 
the  reason  that,  previous  to  the  commencement  of  the  action, 
she  did  not  comply  with  the  statute  requiring  service   upon   the 
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corporation  counsel  of  notice  of  intention  to  commence  the  action, 
and  of  the  time  and  place  where  the  accident  occurred.  It  appears 
that  this  action  was  first  brought  to  trial  in  April,  1895,  and  the  com- 
plaint was  dismissed,  by  direction  of  the  court,  after  such  trial 
before  the  court  and  a  jury.  The  dismissal  was  upon  the  ground 
that  the  notice  of  intention  required  by  the  statute  had  not  been 
properly  served  upon  the  corporation  counsel.  An  appeal  from 
that  judgment  was  taken  by  the  plaintiff,  and  such  judgment  was 
reversed,  and  a  new  trial  granted  at  General  Term;  and  the  opinion 
will  be  found  in  92  Hun,  438,  36  N.  Y,  Supp.  997,  It  appears  from 
that  opinion  that  the  facts  that  the  injury  sustained  by  plaintiff  was 
attributable  to  the  negligence  of  the  defendant,  and  that  plaintiff 
was  free  from  contributory  negligence,  were  conceded  at  that  trial, 
and  that  the  only  question  tliere  presented  was  whether  the  plaintiff 
had  filed  with  the  corporation  counsel  the  requisite  preliminary 
notice  of  intention  to  commence  the  action.  After  a  full  discussion 
of  the  question  presented  to  the  General  Term,  it  was  decided  by 
that  tribunal  that  the  notice  given  by  plaintiff  embraced  all  that  was 
requisite  to  comply  with  the  provisions  of  the  law  respecting  such 
notice.  With  that  decision  we  are  in  full  acccord.  The  judgment 
and  order  should  be  affirmed,  with  costs. 

Judgment  and  order  atlirmed,  with  costs.     All  concur. 


BAIRD  V.  NEW  YORK  CENTRAL  AND  HUDSON 
RIVER  RAILROAD  COMPANY. 

Supreme  Court,  New  York,  Appellate  Division,  Fourth  Department, 
April,  i8gj. 


EVIDENCE  —  NICKNAME.  —  Where  it  appeared  that  the  plaintiff,  a  fireman, 
was  injured  in  a  collision  through  the  alleged  incompetency  of  a  fi:iginan 
named  Brown,  who  had  been  sent  back  to  flag  approaching  trains  and  had 
failed  to  successfully  perform  the  duty,  the  admission  of  lesiimony  that 
Brown  was  known  as  "  Crazy  Brown,"  and  called  a  "  rattlehead,"  against 
the  objection  of  the  defendant,  was  cause  tor  reversal  of  a  judgment  in^ 
favor  of  plaintiff. 

Appeal  from  judgment.  Supreme  Court,  Onondaga  County,  entered 
on  verdict  in  favor  of  plaintiff  for  $4,000. 

The  action  was  for  personal  injuries  sustained  by  the  plaintiff,  a 
fireman,  in  a  collision.  A  freight  train  broke  in  two  and  Brown  was 
sent  back  to  flag  the  approaching  trains.     Plaintiff  was  a  fireman  on 
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an  approaching  train,  and  it  ran  into  the  freight  train  owing  to  the 
alleged  incompetency  of  Brown, 

Frank  Hiscock,  for  appellant. 

William  S.  Jenney,  for  respondent. 

Hardin,  P,  J. — Extensive  evidence  was  given  during  the  trial 
of  the  acts,  doings,  and  character,  as  established  among  railroad 
men,  of  Brown,  with  a  view  of  furnishing  £;round  upon  which  the 
jury  might  find  that  Brown  was  incompetent  as  an  employee,  and 
that  his  incompetency  was  known  to  the  defendant,  and  that  it  was, 
therefore,  negligent  in  keeping  him  in  its  employ.  During  this  trial 
considerable  evidence  was  given  from  the  minutes  of  the  trial  of  tSe 
Park  Case,  85  Hun,  184,  31  N.  Y.  Supp.  482.  The  evidence  intro- 
duced by  the  plaintiff  of  Brown's  incompetency  was  not  sufficient  to 
authorize  the  admission  of  testimony  of  his  general  reputation  for 
the  purpose  of  showing  that  the  defendant  was  negligent  in  not 
knowing  that  he  was  incompetent.  Much  of  the  testimony  related 
to  acts  of  Brown,  and  to  his  reputation  years  before  the  accident. 
Van  Auken's  testimony  as  to  his  reputation  related  to  his  reputation 
ten  or  fifteen  years  before  the  accident,  when  he  resided  in  the  city 
of  Schenectady,  when  he  was  an  attendant  at  school  and  at  Sabbath 
school,  and  before  his  employment  by  the  defendant.  His  reputa- 
tion at  this  time  and  at  this  place  was  most  unlikely  to  be  known  by 
the  defendant,  and  negligence  cannot  be  imputed  to  it  for  not 
knowing  his  reputation  then  and  there  acquired.  The  evidence  was 
received  over  the  defendant's  objection,  and  its  reception  was  error. 
The  testimony  related  to  acts  and  reputation  which  were  too 
remote.  The  evidence  of  the  witness  Dean,  given  upon  the  former 
trial,  was  read  in  evidence.  Dean  testified  that  he  had  known  Brown 
about  twelve  years,  and  that  about  that  time  he  came  onto  the  rail- 
road on  the  Troy&  Schenectady  branch  as  flagman,  and  that  he  was 
on  the  witness'  train  as  a  substitute  sometimes.  The  witness  testi- 
fied that  he  had  seen  Brown  since  that  time  "  at  long  intervals," 
and  that  he  had  heard  him  talked  about.  "  Q.  Have  you  heard  him 
talked  about  as  to  his  mental  characteristics?  A.  I  have;  that  is, 
not  from  his  mental  characteristics,  but  from  a  handle,  or  nickname. 
Q.  You  have  heard  him  talked  about,  then,  as  to  his  mental  char- 
acteristics? A.  No;  not  as  to  his  mental  characteristics.  Have 
heard  a  name  given  to  him,  Q.  Have  you  heard  a  nam3  given  to 
him  generallybyraiiroad  men?  A.  I  have.  Q.  You  may  tell  about 
this  nickname, — whether  you  have  heard  him  generally  called  by 
any  name;  if  so,  what."  Defendant  objected  to  the  question  as 
"  immaterial,  incompetent,  not  competent  in  the  way  of  notice  to 
the  defendant  of  any  disqualification  or  incapacity  in  Brown."    The 
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objections  were  overruled,  and  the  defendant  took  an  exception. 
The  witness  answered,  viz.:  "  Crazy  Brown,  He  was  not  called  by 
that  name  back  at  the  time  he  worked  for  me.  Not  that  I  remem- 
ber. Q,  When  do  you  know  of  his  being  called  by  that  name,  — 
for  how  long  a  time?  "  This  was  objected  to  by  the  defendant,  and 
the  court  observed:  "  Take  it  all  under  objection."  "  A.  I  don't 
now  distinctly  remember;  but  from  time  to  time  I  have  heard  it 
spoken  of.  Probably  as  far  back  as  eight  or  ten  years  ago ;  it  might 
be  longer.  Q.  Since  that  time  you  have  heard  him  generally  talked 
about  as  '  Crazy  Brown  '  among  railroad  men?  "  The  same  objec- 
tion was  made  to  this,  and  the  court  said,  "  You  object  to  the  whole, 
and  exception."  The  answer  was  "  Among  railroad  men."  The 
witness  Brookings  testified  that  he  knew  Brown,  and  that  he  had 
known  him  ten  or  twelve  years,  and  that  he  was  employed  at 
De  Witt,  and  while  he  was  there  the  witness  had  a  good  deal  to  do  with 
him  in  a  number  of  ways;  and  the  witness  added,  "  He  was  usually 
called  crazy."  That  was  objected  to,  but  no  ruling  or  exception 
was  taken  at  the  time  of  the  objection.  Subsequently  the  witness 
testified,  "  I  know  he  was  called  a  rattlehead."  This  was  objected 
to,  and  a  motion  was  made  to  strike  it  out,  and  the  case  does  not 
disclose  what  became  of  the  motion.  No  exception  was  taken  at 
that  point.  The  witness  Peter  Gleason,  who  had  been  in  the  employ 
of  the  railroad  some  thirty-five  years  prior  to  the  strike,  which 
occurred  in  tS^o,  testified  that  he  was  somewhat  acquainted  with 
Brown,  and  that  he  had  worked  on  the  witness'  train  "  two  or  three 
times  in  all.  ♦  *  *  Q.  By  what  name  was  he  known?"  This 
was  objected  to  on  the  ground  that  it  is  improper,  incompetent,  and 
immaterial.  The  objections  were  overruled,  and  the  defendant  took 
an  exception,  "A.  Knew  him  as  'Crazy  Brown.'  Q.  Since  you 
have  known  him,  what  has  been  his  general  reputation  as  to  mental 
condition  ?  What  was  hts  general  reputation  as  to  mental  capacity?  " 
The  question  was  objected  to  on  the  grounds  mentioned,  and  on  the 
further  ground  "  the  witness  is  not  an  expert,  upon  the  ground  it 
appears  that  witness  has  not  seen  him  but  once  in  eight  or  ten 
years."  The  objections  were  overruled,  and  an  exception  was  taken. 
The  answer  given  by  the  witness  was:  "Too  wild;  too  rattle- 
headed; couldn't  depend  really  upon  him,  —  that  is,  without  you  saw 
him."  The  defendant  immediately  objected  again  to  the  evidence, 
and  moved  to  strike  it  out  on  the  grounds  stated  in  the  objections 
to  the  questions,  and  the  court  declined  to  strike  it  out,  and  the 
defendant  took  an  exception.  Somewhat  similar  evidence  was  given 
where  no  exceptions  were  taken. 

At  the  close  of  the  body  of  the  charge  the  court  was  asked  to 
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charge  "  that  the  evidence  of  the  names  that  Brown  was  known  or 
called  by,  and  the  reputation  it  is  testified  he  had,  neither  of  them 
are  to  be  considered  by  the  jury  as  proving  that  previous  to  the 
accident  in  question  he  had  been  guilty  of  any  negligence  whatever 
in  the  discharge  of  his  duties."  In  response  thereto  the  court  said; 
"  I  charge  that.  Those  things  are  offered  upon  the  question  of 
notice.  They  are  received  upon  the  question  of  notice,  as  I  stated 
in  my  charge."  Thereupon  the  court  was  asked  "  to  charge  the 
further  fact  that  the  jury  must  find  Brown  to  have  been  guilty  of 
speciAc  negligence  in  the  discharge  of  his  duty  as  flagman  or  brake- 
man  before  the  night  in  question,  to  charge  the  defendant  with  neg- 
ligence." Thereupon  the  court  replied;  "  Of  course,  if  they  rely 
upon  specific  acts  at  all,  they  must  be  acts  prior  to  this  accident." 
Some  further  colloquy  occurred  between  the  counsel  and  the  court, 
and  the  court  observed:  "As  a  general  proposition,  I  suppose  if 
you  can  prove  that  a  man  was  a  lunatic  or  idiot,  that  would  be  com- 
petent upon  the  fact  whether  he  was  a  competent  or  proper  employee, 
although  he  had  not  worked  for  a  railroad,  and  had  not  been  guilty 
actually  of  specific  acts  of  incompetency."  The  court  charged 
affirmatively  that  the  jury  "  in  determining  whether  it  was  negligent 
on  the  part  of  the  company  to  keep  him  are  confined  to  those  things 
alone,  but  they  may  consider,  in  addition  to  any  acts  of  negligence 
he  has  been  guilty  of,  any  other  evidence  in  the  case  bearing  upon 
his  mental  condition  or  his  competency."  As  soon  as  that  language 
fell  from  the  court,  the  counsel  for  the  defendant  said,  "  So  far  as 
that  is  concerned,  I  except."  We  think  the  reception  of  the  evi- 
dence to  which  we  have  referred,  in  view  of  the  manner  in  which  it 
was  dealt  with  by  the  learned  trial  judge,  and  the  exceptions  which 
we  have  Stated  in  respect  to  the  receiving  of  the  evidence  and  the 
charge  in  respect  thereto,  to  which  eiceptions  were  taken,  present 
error.  The  jury  was  not  left  uninfluenced  by  the  evidence  of  nick- 
names and  appellations  which  had  been  applied  to  Brown.  The 
reception  of  the  evidence  was,  therefore,  prejudicial  error.  Marri- 
nani>.  Railroad  Co.,  43  N.  Y.  Supp.  606(1);  Cameron  i^.  Railroad  Co., 
145  N.  Y.  400,  40  N.  E.  Rep.  i.  The  exceptions  to  which  we  have 
referred  present  difcrent  questions  from  those  considered  by  the 
court  in  Park  v.  Railroad  Co.,  85  Hun,  184,  32  N.  Y.  Supp.  481. 
The  foregoing  views  lead  to  the  conclusion  that  a  new  trial  should 
be  ordered. 

Judgment  and  order  reversed,  and  a  new  trial  ordered,  with  costs 
to  abide  the  event. 

Allc 


t.  See  tbit  caie,  reported  In  i  Am.  Neg.  Rep.  499. 
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TAYLOR  V.  LONG  ISLAND  RAILROAD  COMPANY 

AND  ANOTHER. 

Supreme   Court,  New    York,   Appellate  Division,    Second  Department, 
April,  iS^j. 


COLLISION— WAGON  NEGLIGENTLY  DRIVEN  IN  FRONT  OF  TRAIN.— 
Where  it  appeared  that  while  th::  deceased  was  waiting  upoD  a  railrond 
platform  to  talcc  a  train,  a  brewery  wagoa  was  driven  over  an  adJLceot 
crossing  in  front  of  an  apprt-aching  train  and  the  wagon  was  struck  by  the 
train  and  thrown  against  the  deceased,  the  owner  of  the  wagon  was  liable 
and  tho  riiilroad  company  was  not. 

RAILROAD  CROSSING.  —  The  (act  that  the  plank  that  formed  the  approach 
to  the  crossing  was  raised  above  the  ground  about  the  thiclcaess  of  the 
plank,  was  Insufficient  to  charge  the  lallroad  company  with  negligence. 

EVIDENCE  — NEGATIVE  TESTIMONY.- The  testimony  of  two  witnesses 
that  they  did  not  sec  a  Ragman  at  the  crossing  will  not  avail  against  the 
positive  testimony  of  six  witnesses  who  testify. that  they  did  see  him. 

DAMAGES.  —  A  verdict  for  tio.ooo  for  causing'  the  death  of  a  laborer  Efty- 
three  years  of  age  and  who  earned  ^.Jo  a  day,  was  excessive. 

Appeal  from  judgment,  Supreme  Court,  Kings  County,  in  favor 
of  plaintiff,  and  against  The  Long  Island  Railroad  Company  and  the 
New  York  and  Brooklyn  Brewing  Company  for  $10,000, 

William  J.  Kelly  and  Alfred  A.  Gardner,  for  the  Long  fsland 
Railroad  Company,  appellant. 

John  C,  Judge,  for  the  Brewing  Company,  appellant. 

James  C.  Bushbv  and  Ezra  A.  Tuttle,  for  the  respondent. 

Hatch,  J. — The  injury  which  is  the  cause  of  this  action  was 
received  by  plaintiff's  intestate,  at  a  crossing  of  defendant's  railroad 
on  Entield  street,  at  its  junction  with  Atlantic  avenue,  in  the  city  of 
Brooklyn.  The  track  of  the  railroad  at  this  point  is  straight,  nearly 
or  quite  level;  and  from  the  crossing,  looking  in  the  direction  from 
which  the  train  came,  there  is  no  obstruction  for  nearly  or  quite  two 
miles,  and  a  train  can  be  seen  for  a  long  distance.  The  accident 
happened  between  five  and  six  o'clock  on  the  evening  of  November 
4,  1895.  The  circumstances  attending  the  accident  were  these:  A 
driver  and  helper  of  the  brewing  company  were  in  charge  of  one  of 
its  wagons  or  trucks,  engaged  in  delivering  ale  to  customers.  The 
truck  at  the  time  was  loaded  with  three  hogsheads  of  ale,  weighing 
about  eight  hundred  and  fifty  pounds  each,  three  empty  hogsheads, 
and  one  empty  barrel.  It  was  being  driven  along  Atlantic  avenue, 
west  of  the  crossing.     The  avenue  runs  parallel  with  the  railroad. 
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Atlantic  avenue  was  in  bad  condition  at  this  point,  and  the  truck 
became  stuck  in  a  rut  about  two  hundred  feet  west  of  the  crossing. 
.  The  driver  of  the  team  alighted  from  the  wagon,  leaving  the  helper 
in  charge  of  the  reins.  The  former  dug  away  the  sand  from  in  front 
of  the  wheels,  and  then  whipped  up  the  horses,  which  pulled  the 
wagon  from  the  rut  and  went  along  at  quite  a  rapid  rate,  in  charge 
of  the  helper.  The  horses  went  faster  than  the  driver,  who  fell 
behind  the  wagon;  and  the  helper  continued  to  drive  them  along  at 
quite  a  rapid  pace  until  he  reached  the  crossing,  when  he  suddenly 
turned  the  team  to  pass  over  the  tracks.  At  this  time  plaintiff's 
intestate,  together  with  other  persons,  was  standing  upon  an  open 
platform,  waiting  to  take  passage  upon  a  way  train  which  stopped 
at  the  platform.  The  railroad  has  a  double  track,  and  at  this  time 
there  was  approaching  the  crossing,  running  at  a  high  rate  of  speed, 
a  through  train,  which  did  not  stop  at  this  platform.  As  the  wagon 
turned  to  pass  over  the  crossing,  this  train  was  distant  about 
seven  hundred  and  fifty  feet.  The  head  light  upon  the  engine 
was  lighted,  and  plainly  visible  to  any  one  who  looked  in  that 
direction.  The  horses  passed  over  the  first  track,  but  the  truck 
was  still  upon  it  when  the  engine  reached  and  crashed  into  it,  killing 
the  man  upon  the  truck,  and  throwing  its  load  upon  the  platform; 
and  the  hogsheads,  coming  in  contact  with  plaintiff's  intestate, 
produced  his  death.  The  evidence  was  abundant  in  establishment  of 
the  negligence  of  the  man  then  driving  the  horses.  Indeed,  the 
jury  were  authorized  to  find  from  it  that  he  drove  upon  the  track  in 
utter  disregard  of  any  precaution,  and  with  no  attempt  to  inform 
himself  of  the  existing  conditions,  which  were  plainly  visible.  The 
court  was  dearly  right  in  submitting  the  question  of  the  brewery 
company's  negligence  to  the  jury,  as  the  proximate  cause  of  the 
accident,  and  the  finding  of  the  jury  in  that  regard  is  abundantly 
supported  by  the  testimony.  No  question  of  contributory  negli- 
gence upon  the  part  of  plaintiff's  intestate  enters  into  the  case,  and, 
as  to  the  brewery  company,  a  recovery  of  some  damages  should  be 
upheld. 

Upon  the  question  of  the  negligence  of  the  railroad  company,  a 
different  question  is  presented.  It  is  quite  evident,  as  to  it,  that 
the  mind  of  the  learned  trial  judge  wavered  in  the  balance  respect- 
ing its  liability  for  the  accident  and  consequent  injury.  There  was 
some  contention  made  upon  the  trial,  and  the  point  is  now  urged 
upon  our  consideration,  that  negligence  of  the  railroad  company 
could  be  predicated  upon  a  defect  in  the  crossing.  But  we  agree 
with  the  learned  court  below  that  the  evidence  was  insnfTicient 
for  that  purpose.  The  claim  is  that  the  plank  which  formed  the 
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approach  to  this  crossing  was  raised  above  the  surface  of  the  ground 
about  the  thickness  of  the  plank  itself,  and  that  the  right  hind  wheel 
of  the  wagon  caught  upon  it.  One  witness  makes  this  statement, 
and  he  did  not  notice  it  until  the  morning  after  the  accident.  The 
soil  at  this  place  is  composed  of  loose  sand.  The  planks  themselves 
were  firmly  set,  and  were  solid  and  in  good  condition.  The  rise  in 
the  plank  above  the  surface  of  the  soil  was  slight,  and  we  think  that 
the  fact  that  the  soil  did  not  come  up  even  with  the  plank,  the  dis- 
tance being  so  slight,  was  not  such  a  defect  in  the  approach  to  the 
crossing  that  negligence  can  be  predicated  upon  it,  or  that  the 
defendant  owed  any  further  duty  in  this  regard  to  persons  making 
use  of  the  crossing,  or  others.  Extraordinary  care  would  hardly 
suffice  to  keep  the  surface  of  the  ground  even  with  the  plank,  and 
ceaseless  vigilance  in  precaution  could  scarcely  foresee  that  an  acci- 
dent would  happen  from  such  a  cause.  Upon  the  question  of 
defendant's  negligence,  the  learned  court  below  submitted  but  two 
considerations  upon  which  it  could  be  based,  and  these  were: 
Whether  the  flagman  was  on  duty  at  the  time  when  the  truck  reached 
the  crossing  and  sUrted  to  pass  over?  If  he  was  absent,  did  such 
absence  contribute  to  the  injury?  Upon  both  of  these  propositions 
the  plaintiff  held  the  affirmative,  and  was  bound  to  establish  the 
same  by  a  fair  preponderance  of  testimony.  We  are  now  to  see  if 
this  submission  was  warranted  by  the  evidence.  The  case  of  the 
plaintiff  rests  upon  the  testimony  of  one  witness,  Xreig;  and  he,  in 
view  of  all  the  conceded  circumstances,  relates  a  somewhat  improb- 
able story.  He  located  the  spot  where  the  truck  was  struck  at  a 
place  considerably  different  from  the  other  witnesses,  including  the 
driver.  And  he  states  that  Ryan,  the  driver,  walked  behind  the 
wagon  after  it  started,  but  came  up  and  walked  to  the  front  of  the 
horses  before  the  truck  was  struck.  Ryan,  concededly,  did  not  reach 
the  crossing  until  after  the  disaster.  Kreig  states  that  he  saw  no 
light  from  the  train  when  the  horses  passed  onto  the  track,  and 
further  states  that  he  did  not  then  see  any  flagman  at  the  crossing; 
and,  again,  that  no  flagman  was  there,  and  that  he  did  not  come  out 
until  the  engineer  blew  the  whistle  on  the  engine.  Again,  he  says 
that  the  flagman  came  out  and  said  to  the  driver:  "Go  back. 
There  was  a  through  train  coming."  Again,  he  says  of  the  flagman: 
"  I  can't  say  that  he  did  anything.  I  simply  saw  that  he  was  dis- 
cussing around  with  the  driver  there,"  Ryan  states  that  he  was 
about  sixty  feet  behind  the  wagon;  that  he  did  not  see  any  flagman 
or  any  light,  and  did  not  see  any  signal  given  by  the  flagman  to  the 
driver.  He  did  not  see  the  head  light  of  the  entgne.  as  the  truck 
obscured  his  view.     He  said  the  truck  was  then  standing,  but  did 
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not  see  that  the  wheels  were  caught  on  anything.  Said  it  might 
have  stood  a  minute,  or  half  a  minute;  that  lime  was  all  guesswork, 
as  it  all  happened  very  quickly.  Kreig  was  back  about  where  Ryan 
was,  possibly  ten  or  fifteen  feet  in  front  of  him.  We  are  not  to  shut 
our  eyes  to  conceded  facts  and  circumstances,  nor  are  we  to  fail  in 
giving  to  such  facts  due  weight,  and  draw  therefrom  such  mference 
as  appeals  to  our  common  knowledge  and  corresponds  with  ordinary 
physical  phenomena.  When  this  truck  passed  upon  this  track  the 
headlight  of  the  engine  was  visible  to  any  one  who  looked.  It  was 
a  little  hazy,  but  there  was  nothing  in  atmospheric  conditions  which 
greatly  interfered  with  the  sense  of  vision.  The  light  was  plainly 
visible  to  those  upon  the  platform,  casting  its  rays  with  blinding 
force.  The  space  of  time  which  intervened  between  the  placing  of 
the  truck  upon  the  track  and  its  collision  with  the  engine  was  not 
measured  by  minutes.  It  was  reduced  to  seconds,  and  few  at  that. 
Opportunity  to  see  was  limited  for  the  most  part  to  the  main  things, 
—  the  truck  upon  the  track  and  the  rushing  train.  People  looking 
to  see  must  have  seen  these,  and,  in  the  main,  their  relative  posi- 
tions. And  when  one  looking  can  see  a  man,  and  not  the  headlight 
of  an  engine  in  plain  view,  what  he  claims  to  see  is  discredited. 
With  these  observations  we  are  prepared  to  measure  the  testimony 
of  the  witness  Kreig,  who  is  the  only  witness  who  testifies  that  the 
flagman  was  not  upon  the  crossing,  with  the  other  testimony  in  the 
case.  Page,  the  flagman,  testified  that  he  was  upon  the  crossing 
with  his  light,  and  saw  the  approaching  train  before  the  horses 
came  upon  the  crossing;  that  theycameupon  the  track  with  a  jump; 
and  that  he  swung  his  lamp  and  "  hollered  "  until  he  was  in  jeopardy 
of  his  own  life,  from  the  train;  but  that  the  horses  came  on,  and 
were  in  motion  when  the  engine  struck  the  truck.  Spence,  one  of 
the  witnesses  who  was  waiting  at  the  platform  to  take  the  train, 
testified  that  he  saw  the  truck  stuck  in  the  sand;  that  he  saw  the 
horses  start  up  the  road  moving  rapidly,  and  turn'  onto  the  track  in 
the  path  of  the  engine;  that  he  then  saw  the  train  coming,  though 
the  team  could  not  get  away  from  the  accident,  and  he  jumped  the 
fence  to  get  out  of  the  way.  He  first  saw  the  flagman  in  his  box, 
lighting  his  light,  and  made  an  inquiry  about  when  a  train  would 
arrive,  and  saw  him  before  the  collision  between  the  tracks,  Emma 
Dove,  also  a  passenger  at  the  platform,  testified  that  she  saw  the 
headlight  of  the  train  at  Woodhaven,  a  considerable  distance  above ; 
that  she  saw  the  team  come  down  onto  the  track  on  a  gallop;  that 
the  flagman  was  on  the  crossing,  had  a  white  light,  and  shouted  to 
"  Get  back;  "  that  at  this  time  the  bell  upon  the  engine  was  ringing 
and  the  headlight  was  shining.     Miller,  the  relief  flagman,  was  in 
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the  shanty  box.  He  testified  that  the  flagman  was  oatside,  upon 
the  crossing.  He  did  not  see  the  collision,  but  heard  the  noise. 
Parsons,  the  engineer  of  the  train,  testified  that  he  saw  the  flagman 
swing  a  white  light,  which  was  the  signal  for  him  to  come  on;  that 
he  was  then  running  about  twenty-five  miles  an  hour,  —  regular 
schedule  time.  Shortly  after  he  saw  the  team  come  upon  the  cross- 
ing quite  lively,  and  immediately  used  all  the  appliances  to  stop  the 
train,  but  was  unable  to  prevent  the  collision.  Braid,  the  fireman 
upon  the  engine,  testified  that  he  saw  the  flagman  upon  the  crossing, 
and  saw  him  give  the  signal  with  his  light  to  come  ahead,  and 
shortly  after  the  horses  came  upon  the  track.  Both  the  engineer 
and  fireman  testified  that,  if  they  had  not  received  the  signal,  it 
would  have  been  their  duty  to  stop.  Mrs.  Peterson,  a  passenger  at 
the  platform,  testified  that  she  saw  the  flagman  in  his  box,  and 
spoke  to  him  about  the  train;  that  she  did  not  afterwards  see  him 
upon  the  crossing,  or  after  that.  She  turned  her  head  away  to 
avoid  the  light  of  the  engine,  and  states  that  she  did  not  hear  the 
whistle  blow  or  the  bell  sound.  It  was  not  disputed  by  any  testi- 
mony but  that  these  signals  were  given.  We  have,  therefore,  as  a 
result  of  the  nine  witnesses,  six  who  saw  the  flagman  upon  the 
crossing  giving  the  signal,  and  who  testify  to  the  reckless  conduct 
of  the  man  in  charge  of  the  truck;  one  who  testifies  that  the  flag- 
man was  not  there;  and  two  who  testify  that  they  did  not  see  him. 
As  to  the  last  two,  when  connected  with  the  circumstances  of  this 
case,  the  testimony  is  of  that  negative  character  which  does  not 
avail  to  overcome  the  positive  testimony  of  the  other  witnesses  in 
the  case,  and  therefore  falls  directly  within  the  decision  of  Culhane 
V.  Railroad  Co.,  60  N.  Y,  137.  As  to  the  testimony  of  Kreig,  we 
think  that  it  is  fairly  overcome  by  the  testimony  of  the  other  witnesses 
in  the  case,  and  that  to  give  force  to  it  is  to  disregard  the  over- 
whelming weight  of  the  testimony.  We  are  therefore  of  opinion 
that  the  court  erred  in  submitting  the  question  of  the  negligence  of 
the  railroad  company  to  the  jury.  Its  motion  for  the  direction  of  a 
verdict  made  at  the  close,  of  the  case  should  have  been  granted. 
There  is  strong  reason  for  saying  that,  even  though  the  flagman  was 
absent  from  the  crossing,  still  that  such  absence  was  not  a  proxi- 
mate cause  of  the  accident.  But  we  rest  our  decision  upon  the  other 
ground,  as  above  stated,  and  do  not  find  it  now  necessary  to  express 
an  opinion  upon  the  latter  subject. 

But,  while  we  reach  the  conclusion  that  a  cause  of  action  was 
made  out  against  the  brewing  company,  we  also  reach  the  conclu- 
sion that  the  damages  awarded  are  excessive.  Deceased  was  fifty- 
three  years  of  age,  in  good  health,  and  received  as  wages  $2.50  a 
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day.  If  he  earned  at  this  rate  for  each  working  day  in  the  year,  he 
would  earn  $780  a  year.     Taking  into  consideration  his  probable 

'  duration  of  life,  and  his  ability  to  earn  continuously,  which  could 
not  increase,  but  would  certainly  diminish,  the  sum  which  his  family 
would  receive  as  a  result  of  his  earnings  after  the  cost  of  his  own 

•living  was  deducted,  and  we  can  readily  see  that  the  pecuniary  loss 
to  the  next  of  kin  is  more  than  covered  by  the  sum  which  is  ren- 
dered. Our  views  upon  these  questions  have  been  so  frequently 
expressed  that  no  further  elaboration  is  needed.  We  have  con- 
cluded that  the  measure  of  pecuniary  loss  will  be  fairly  and  liberally 
met  by  reducing  this  recovery  to  the  sum  of  $7,500.  The  judgment 
should  therefore  be  that  as  to  the  brewing  company  the  judgment 
is  reversed,  unless  plaintiff  stipulates  within  twenty  days  to  reduce 
the  recovery  to  the  sum  of  $7,500,  together  with  a  proportionate 
amount  of  the  extra  allowance;  and,  if  plaintiff  so  stipulates,  the 
judgment  as  modified  is  affirmed,  with  costs.  As  to  the  defendant 
the  Long  Island  Railroad  Company,  the  judgment  should  be  reversed 
and  a  new  trial  granted;  costs  to  abide  the  event. 
All  concur,  except  Bartlett,  J.,  who  dissentsas  to  reduction  only. 


MCCONE  V.  GALLAGHER. 

Supreme  Court,  New  York,  Appellate  Division,  April,  iSgj. 


MASTER  AND  SERVANT  — DEFECTIVE  APPLIAKCE.  — An  employer  is 
nol  liable  Tor  injuries  to  an  employee  occasioned  by  (he  breaking  of  a 
scaffold  that  was  improperly  constructed  or  had  defective  material  in  it 
where  the  employer  (umUhed  a  sufflcient  quantity  of  proper  materials  and 
it  was  part  of  the  employee's  work  to  construct  the  scaffold,  and  the  fact 
that  the  injured  employee  did  not  assist  in  the  building  of  the  scaffold,  but 
was  put  to  work  upoa  it  after  it  bad  been  completed  by  his  fellow-servants, 
was  immaterial. 
SAME. —  An  employer  who  furnishes  to  an  employee  a  completed  scaffold  is 
liable  for  injuries  resulting  frora  the   fact  that  the  scaffold  is  an  unsafe 
appliance  for  the  purpose  for  which  it  is  to  be  used. 
Appeal   from    judgment,  Court  of  Common   Pleas,   New   York 
County,  dismissing  complaint. 

I.  Newton  Williams,  for  appellant. 
John  M.  Scbibner,  for  respondent. 

Ingraham,  J.  —  When  the  plaintiff  rested,  the  court  dismissed 
the  complaint,  and  the  correctness  of  that  ruling  is  challenged  upon 
this  appeal.  The  plaintiff,  a  carpenter  in  the  employ  of  the  defend- 
ant, who  was  engaged  in  the  erection  of  an  armory  in  the  city  of 
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New  York,  was  injured  bjr  the  fall  of  a  scaffold  while  engaged  m 
working  upon  the  armory.  The  fall  was  occasioned  by  the  breaking 
of  a  timber  used  to  support  the  scaffold.  The  plaintifi  fell  to  th« 
floor,  and  received  severe  injuries. 

The  liability  of  employers  for  injuries  sustained  by  their  employees 
in  consequence  of  the  insufficient  erection  or  improper  matenal  used 
in  the  construction  of  scaffolds  has  been  discussed  in  several  cases 
quite  recently  before  the  courts  of  this  Sute;  and  in  these  latter 
cases  the  rules  that  were  supposed  to  govern  in  determining  the 
liability  of  employers  for  injuries  of  this  character  have  been  some- 
what modified.  In  view  of  the  later  decisions,  it  is  quite  apparent 
that  it  is  impossible  to  hold  broadly  that  an  employer  will  in  all 
cases  be  liable  for  the  negligent  or  improper  construction,  or  the 
use  of  insufficient  or  improper  material  in  the  construction,  of  a 
scaffold  in  use  by  his  employees.  It  is  quite  apparent  now  that 
something  more  is  needed  to  show  that  an  employer  is  guilty  of 
negligence  than  merely  to  prove  that  a  scaffold  in  use  by  his  em- 
ployees was  either  improperly  constructed,  or  constructed  of  im- 
proper materials,  to  justify  a  recovery  against  him.  The  duty  upon 
an  employer  to  furnish  a  safe  place  for  his  employees  to  do  the  work 
that  they  are  employed  to  do,  and  to  furnish  them  with  safe  and 
suitable  appliances  to  do  the  work,  however,  still  exists;  and  an 
employer  is  liable  for  injuries  that  result  from  a  neglect  to  perform 
this  duty.  In  all  of  these  cases  the  first  consideration  is  to  accurately 
determine  just  what  duty  rests  upon  an  employer  in  relation  to  the 
scaffolds  used  by  his  employees  in  performing  this  work. 

An  examination  of  a  few  of  the  recent  cases  will,  I  think,  aid  us 
in  the  consideration  of  the  rules  that  we  now  have  to  apply  in  de- 
termining what  facts  must  exist  to  esublish  a  violation  of  or  a  neg- 
lect to  perform  this  duty.  The  rule  is  broadly  stated  that  there  is 
a  duty  which  every  employer  "  owes  to  his  employees,  and  which 
requires  him  to  furnish  machinery  adequate  and  proper  for  the  use 
to  which  it  is  to  be  applied,  and  to  maintain  it  in  like  condition  for 
their  protection  and  safety.  ♦  *  •  For  every  injury  happening 
by  reason  of  neglect  to  perform  this  duty  he  is  liable  as  for  a  tort, 
and  this  is  so  whether  the  act  or  omission  causing  it  was  due  to  his 
personal  neglect  or  the  neglect  of  an  agent  employed  by  him,  and 
whether  there  are  one  or  more  parties  concerned  as  operators  or 
employers  can  make  no  difference.  The  liability  is  several  as  well 
as  joint."  Kain  v.  Smith,  80  N,  Y.  467.  And  again,  in  Fuller  v. 
Jewett,  80  N.  Y.  52,  the  principle  is  stated  as  follows:  "  We  under- 
stand the  principle  of  these  cases  to  be  that  acts  which  the  master, 
as  such,  is  bound  to  perform  for  the  safety  and  protection  of  his 
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employees  cannot  be  delegated  so  as  to  exonerate  the  former  from 
liabilty  to  a  servant  who  is  injured  by  the  omission  to  perform  the 
act  or  duty,  or  by  its  negligent  performance,  whether  the  nonfeas- 
ance or  misfeasance  is  that  of  a  superior  officer,  agent  or  servant  of 
a  subordinate  or  inferior  agent  or  servant  to  whom  the  doing  of  the 
act,  or  the  performance  of  the  duty,  has  been  committed.  In  either 
case,  in  respect  to  such  act  or  duty,  the  servant  who  undertakes  or 
omits  to  perform  it  is  the  representative  of  the  master,  and  not  a 
mere  co-servant  with  the  one  who  sustains  the  injury.  The  act  or 
omission  is  the  act  or  omission  of  the  master,  irrespective  of  the 
grade  of  the  servant  whose  negligence  caused  the  injury,  or  of  the 
fact  whether  it  was  or  was  not  practicable  for  the  master  to  act  per- 
sonally, or  whether  he  did  or  did  not  do  all  that  he  personally  could 
do  by  selecting  competent  servants,  or  otherwise,  to  secure  the 
safety  of  his  employees."  Starting  with  this  rule  as  thus  stated,  as 
I  cannot  find  that  it  has  ever  been  questioned,  it  is  necessary  to 
determine  in  each  particular  case  whether,  from  the  relation  of  the 
parties  and  the  work  that  the  party  injured  was  employed  to  do,  this 
duty  of  the  employer  was  to  furnish  to  the  employee  the  completed 
structures  used,  or  whether  the  employer  performed  his  duty  when 
he  furnished  ample  and  proper  materials  for  his  employees  to  con- 
struct the  scaffold.  To  determine  this  question  an  examination  of 
a  few  of  the  later  cases  will  place  before  us  the  distinction  that  has 
been  established.  An  examination  of  these  later  cases  discloses 
that  the  court  constantly  dwells  upon  the  difficulty  in  determining 
whether  an  act  of  negligence,  either  in  the  construction  or  in  the 
use  of  improper  materials  in  the  construction  of  an  appliance  of  this 
kind,  is  a  violation  of  this  duty  of  the  master.  The  difficulty  in 
each  particular  case  arises,  not  from  an  uncertainty  as  to  the  rule  to 
be  applied,  but  as  to  whether  or  not  the  facts  of  the  particular  case 
place  the  duty  of  the  selection  of  the  materials  or  their  proper  use 
upon  the  master.  I  shall  call  attention  to  one  or  two  cases  which 
have  been  lately  decided,  and  then  state  what  I  undersUnd  to  be  the 
result  of  this  discussion  of  the  subject. 

The  case  of  Benzing  v.  Steinway  &  Sons,  loi  N.  Y.  550,  was  an 
action  brought  to  recover  damages  for  injuries  caused  by  a  scaffold 
or  platform  breaking,  and  the  facts  in  that  case,  upon  which  the 
liability  of  the  employer  was  predicated,  were  stated  as  follows: 
"  He  (the  plaintiff)  was  unexpectedly  called  from  his  work  in  another 
part  of  the  factory,  to  assist  in  putting  up  girders  to  support  a  roof 
in  course  of  erection  over  the  boiler  room.  This  duty  was  not  in 
the  line  of  his  general  employment,  and  his  evidence  shows  that  he 
had  no  previous  knowledge   of  the  status  of  the  work  or  of  the 
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appliances  used  in  its  prosecution.  Aplatform,  consisting  of  five  pine 
boards  painted  red,  and  being  one  inch  thick,  fastened  together  by 
two  hardwood  cleats  attached  to  the  boards  with  screws,  and  forming 
a  flooring  about  four  feet  six  inches  wide  (the  length  is  not  shown), 
was  placed  in  such  a  position  as  to  be  supported  by  the  wail  on  ooc 
side  and  an  iron  beam  three  feet  therefrom  on  the  other,  and  ex- 
tending over  a  vault  about  eleven  feel  deep.  *  •  *  The  plaintiff 
asked  the  foreman  if  it  was  safe  and  was  informed  that  it  was. 
•  •  •  He  advanced  upon  it  to  the  place  where  his  services  were 
needed,  when  the  board  broke  and  precipitated  him  in  to  the  vault 
below  and  a  serious  injury  resulted." 

It  was  held  that  upon  these  facts  the  case  should  have  been  sub- 
mitted to  the  jury,  the  court  saying: 

"  The  rule  is  unqualified  that  a  master  is  bound  to  use  all  reason- 
able care,  diligence  and  caution  in  providing  for  the  safety  of  those 
in  his  employ,  and  furnishing  for  their  use  in  his  work  safe,  sound, 
and  suitable  tools,  implements,  appliances,  and  machinery  in  the 
prosecution  thereof,  and  keeping  the  same  in  repair.  This  is  the 
master's  duty,  and  he  cannot  exempt  himself  from  liability  for  its 
omission  by  delegating  its  performance  to  another,  or  having 
required  work  to  be  done  by  omitting  precautions  and  inquiries  as 
to  the  time  and  manner  of  its  performance.  *  •  •  Ignorance  by 
the  master  of  defects  in  the  instrumentalities  used  by  his  servants 
in  performing  his  work  is  no  defense  to  an  action  by  the  employee, 
who  has  been  injured  by  them,  when,  by  the  exercise  of  proper  care 
and  inspection,  the  master  could  have  discovered  and  remedied  the 
defects,  or  avoided  the  danger  incident  therefrom." 

In  this  statement  of  the  taw  all  of  the  judges  of  the  Court  of 
Appeals  concurred. 

The  next  case  to  which  I  think  attention  should  be  called  is  the 
case  of  Butler  f.  Townsend,  126  N.  Y.  107,  %f>  N.  E.  Rep.  1017,  in 
which  the  court  seems  to  have  limited  the  broad  application  of  the 
rule  applied  in  the  cases  before  cited,  and  to  have  considered  the 
distinction  between  the  furnishing  by  the  master  of  a  completed 
structure  as  an  instrument  or  appliance  for  the  work  of  his 
employees,  and  the  furnishing  by  the  master  of  proper  materials  with 
which  such  an  instrument  or  appliance  is  to  be  constructed,  where 
it  is  the  duty  of  the  employee  engaged  in  the  same  character  of 
work  as  the  person  injured  to  construct  such  scaffold.  In  the  case 
there  decided,  the  defendants  were  engaged  in  repairing  the  exterior 
hull  of  avessel  inadrydock.  Thcyengaged  two  classes  of  workmen, 
known  in  the  business  as  "  lumpers  "  and  "  calkers."  The  duty  of 
the  former  was  to  erect  staging  around  the  vessel,  grave  the  vessel. 
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and  put  on  the  felting  if  necessary,  and  run  the  metal;  and,  when 
this  work  was  done,  that  of  the  calkers  followed.  The  lumpers, 
under  a  contract  with  the  defendants,  agreed  to  do  the  lumpers' 
work  upon  the  vessel,  which  included  the  erection  of  the  staging. 
After  that  work  had  been  done,  the  calkers  commenced  their  work. 
The  lumpers  erected  the  staging,  and  one  of  the  planks  that  they 
used  for  that  purpose,  being  defective,  broke  with  the  weight  of  the 
men  upon  it,  one  of  whom,  not  belonging  to  the  lump  gang,  was 
fatally  injured;  and  for  his  death  the  action  was  brought.  The 
evidence  showed  that  the  defendants  furnished  an  abundant  supply 
of  sound  and  suitable  timber  to  erect  the  staging,  and  that  the  par- 
ticular plank  v/hich  broke  had  been  examined  and  condemned  and 
marked  as  unsafe,  and  that  the  sole  negligence  which  occasioned  the 
injury  was  a  careless  selection  of  that  plank  by  the  lumpers,  for 
which  the  defendants  were  not  responsible.  In  deciding  the  case, 
the  court  say: 

"  Assuming,  then,  that  the  lumpers  were  -  servants  of  the  defend- 
ants, acting  under  the  direction  and  orders  of  their  foreman,  they 
were  also  the  fellow-servants  of  the  calkers.  Both  were  working  at 
the  same  time,  under  a  common  master,  upon  the  same  vessel,  and 
engaged  in  the  same  general  employment.  That  to  some  extent 
their  trades  were  different,  and  one  might  not  be  skilled  m  the  work 
of  the  other,  is  immaterial,  where  all  were  working  on  the  hull  of 
the  vessel  for  one  general  purpose,  to  accomplish  one  common  result, 
and  under  one  common  control.  •  •  •  Now,  the  evidence  in 
this  case  demonstrates  that,  as  between  the  master  and  his  servants, 
it  was  the  duty  of  the  servants,  and  not  of  the  master,  to  erect  the 
staging.  That  was  the  uniform  rule  and  unbroken  custom  which 
everybody  understood,  and  upon  which  everybody  acted.  It  was  a 
detail  of  the  servants'  work,  and  a  duty  of  the  operatives,  which 
they,  and  not  the  master,  were  bound  to  perform.  The  duty  of  the 
latter  was  to  furnish  the  horses  and  the  plank,  and  of  the  former  to 
construct  the  staging  for  their  own  convenience  and  use.  It  was  as 
much  a  part  of  their  work  as  to  put  on  the  sheets  of  metal  which  the 
master  supplied." 

And  it  was  held  that  the  selection  of  this  improper  plank  for  the 
construction  of  the  staging  was  not  a  neglect  of  the  master,  but 
was  due  to  the  neglect  of  a  fellow-servant. 

The  case  of  Griffiths  v.  Railroad  Co.,  8  Misc.  Rep.  3,  a8  N.  Y. 
Supp.  75,  affirmed  by  the  Court  of  Appeals,  without  opinion,  in  149 
N.  Y.  595,  44  N.  E.  Rep.  1114,  seems  to  have  been  a  case  in  which 
this  distinction  between  the  duty  of  the  employer  to  furnish  suitable 
machinery  or  appliances,  and  his  duty  to  furnish  proper  materials 
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with  wliicb  his  employees  were  to  -manufacture  the  machiaeiy  or 
appliances,  was  again  applied.  There  one  Horn  was  foreman  of 
workmen  upon  a  building  which  was  being  constructed  by  the 
defendant.  The  plaintiff  was  a  carpenter,  employed  by  the  defend- 
ant, and  placed  under  the  orders  of  Horn,  who  also  worked  as  a  car- 
penter when  not  engaged  as  foreman.  Horn  and  the  other  workmen, 
from  materials  furnished  by  the  defendant,  placed  certain  beams  in 
position  to  be  used  as  a  staging  upon  which  the  men  were  to  work, 
and  upon  those  beams  boards  were  stretched  which  constituted  the 
staging.  Four  workmen,  of  whom  the  plaintiff  was  one,  worked 
upon  the  staging.  One  of  the  tie-beams  broke,  letting  the  staging 
fall,  and  the  plaintiff  was  seriously  injured.  The  beam  was  weak  by 
reason  of  a  large  knot  in  it,  which  caused  it  to  break.  This  tie-beam 
was  handled  by  Horn  as  well  as  another  workman  when  it  was  put  in 
position.  Neither  saw  the  defect  in  it,  but  it  appeared  that  by  using 
ordinary  care  they  might  have  seen  it;  and  the  court  held  that  this 
negligence  in  using  the  beam  was  the  negligence  of  the  fellow- 
servant,  for  which  the  defendant  was  not  responsible,  and  a  nonsuit 
was  affirmed. 

And  then,  as  again  emphasizing  this  distinction,  the  case  of  Klm- 
mer  v.  Weber,  151  N.  Y.  418,  45  N.  E.  Rep.  860,  (i)  is  important.  In 
that  case  the  plaintiflf's  intestate  was  in  the  employ  of  the  defend- 
ants, who  were  builders.  He  was  killed  by  the  falling  of  a  scaffold 
used  by  the  defendants'  workmen  in  their  business.  The  question 
was  whether  the  accident  was  the  result  of  negligence  on  the  part  of 
the  defendants.  The  plaintiff's  intestate,  with  others,  used  a 
scaffold  that  they  found  in  the  building,  and  which  had  been  erected 
by  certain  plumbers  who  were  also  at  work  in  the  building.  This 
scaffold  was  used  as  a  part  of  the  scaffolding  for  the  masons,  and  it 
was  insufficient  for  that  purpose.  The  court,  stating  the  rule  to  be 
applied  in  determining  whether  or  not  the  furnishing  of  this  scaffold 
was  a  duty  of  the  defendants,  said:  "  The  scaffolding  having  been 
constructed  by  the  workmen  themselves,  or  under  their  direction, 
if  the  appliances  which  they  made  use  of  for  that  purpose  were  in  any 
respect  defective  or  insufficient,  they  had,  so  far  as  appears,  the 
same  means  of  knowing  that  fact  as  the  defendants.  It  was  not 
enough  to  prove  that  the  scaffolding  gave  way  under  the  circum- 
stances, resulting  in  an  accident,  or  that  it  was  in  fact  defective, 
unless  it  was  made  to  appear  that  this  was  the  proximate  result  of 
some  omission  of  duty  on  the  part  of  the  defendants  or  their  fore- 
man.    If  they  furnished  suitable  materials  for  the  construction  of  a 

1.  Kimmer  v,  Weber,  157  N.  Y.  418,  is  reported  In  I  Am.  Neg.  Rep.  156. 
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proper  platform,  and  the  worlcmeo  themselves  constructed  it  accord- 
ing to  their  own  judgment,  the  defendants  were  not  liable  for  the 
manner  in  which  they  used  the  materials  so  furnished.".  A.nd  one 
reason  stated  by  the  court  why  the  plaintiff  failed  to  make  out  a 
case  for  the  consideration  of  the  jury  was,  that  it  was  not  shown 
that  the  defendants,  or  their  foreman,  actually  controlled  or  directed 
the  construction  of  the  platform. 

This  review  of  the  cases  containing  the  latest  expressions  of  opin- 
ion of  the  Court  of  Appeals  to  regulate  us  in  the  determination  of 
this  question  seems  to  establish  this  principle:  Where  an  employer 
employs  mechanics  to  do  a  certain  amount  of  work,  the  doing  of 
which  requires  the  use  of  scaffolds,  which  it  is  a  part  of  the  work  of 
the  mechanics  so  employed  to  construct,  and  the  employer  furnishes 
proper  materials  with  which  to  construct  the  scaffolds,  the  negligent 
use  of  such  materials,  either  by  improperly  uniting  them  together 
or  by  selecting  materials  not  proper  for  the  particular  use  for  which 
they  are  selected,  whereby  one  of  such  mechanics  is  injured,  as  the 
accident  was  not  the  result  of  the  neglect  of  a  duty  that  the  master 
owed  to  his  employees,  the  master  is  not  liable;  and  that,  to  estab- 
lish a  cause  of  action  for  such  an  injury,  the  plaintiff  must  prove,  in 
addition  to  the  fact  that  there  was  negligence  in  the  selection  of  the 
materials  for  the  building  of  the  scaffold,  the  additional  fact  that 
the  master,  or  some  one  that  stood  in  the  relation  of  representative 
of  the  master,  assumed  to  construct  the  scaffold,  and  then  directed 
the  employees  to  use  it  as  a  constructed  scaffold. 

In  the  case  of  Bryer?'.  Foerster,  9  App,  Div.  542,  we  held,  where 
it  was  conceded  that  a  scaffold  was  improperly  constructed,  and 
that  the  cause  of  its  breaking  was  the  use  of  a  joist  in  which  there 
was  a  large  knot,  and  where  this  scaffold  was  erected  by  the  foreman 
of  the  employer,  who  had  general  charge  of  the  work  and  directed 
the  employees  to  use  it,  that  for  the  negligent  construction  of  such 
scaffold  the  employer  was  liable;  and  these  two  cases  (Kimmer  t^. 
Weber  and  Bryer  v.  Foerster,  supra)  present  the  distinction  which 
we  are  to  apply  in  determining  the  liability  of  an  employer  for  an 
injury  occasioned  by  the  negligent  construction  of  a  scaffold.  Where 
an  employer  employs  men  to  do  particular  work,  furnishing  them 
with  a  completed  scaffold  as  an  appliance  with  which  to  do  the 
work,  if  that  completed  scaffold  is  an  unsafe  or  an  improper  appliance 
for  the  purpose  for  which  it  was  to  be  used,  there  is  a  violation  of 
the  duty  imposed  upon  the  employer  to  furnish  his  employees  proper 
appliances  with  which  to  do  the  work.  Where,  however,  the  em- 
ployee, as  a  part  of  the  work  that  he  is  to  do,  is  to  construct  the 
scaffold  out  of  the   materials  furnished  by  the  employer,  and  the 
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employer  furnishes  proper  materials  for  that  purpose,  and  such  em- 
ployee, either  by  negligence  in  putting  the  matenals  together  or 
selecting  the  materials,  erects  an  unsife  appliance,  which  results  in 
injury  to  one  of  those  employed  to  do  the  work,  the  neglect  is  not 
that  ol  the  employer. 

I  have  cited  from  these  authorities  at  considerable  length,  and 
staled  the  rule  which  seems  to  roe  to  be  the  one  to  be  deduced  from 
them,  as  considerable  confusion  has  existed  in  regard  to  the  princi- 
ples to  be  applied  in  these  cases,  and  we  think  it  best  to  do  what  is 
possible  to  furnish  a  clear  guide  for  the  trial  courts.  Now,  applying 
this  distinction,  as  here  stated,  to  the  case  at  bar,  it  is  quite  apparent 
that  this  nonsuit  was  entirely  proper.  Assuming  that  the  complaint 
was  sufficient  to  charge  the  defendant  with  negligence  which,  if 
proved,  would  justify  a  recovery,  the  evidence  showed  that  the  plain- 
tiff was  a  carpenter,  employed  to  work  in  the  construction  of  this 
armory.  A  few  days  after  his  employment  he  was  told  to  start  the 
sheathing  on  the  balcony.  The  foreman  said:  "  ThereisascafTold 
around  there,  and  I  will  send  a  man  around  to  help  you."  This 
scaffold  was  built  at  the  time  the  plaintiff  went  to  work,  was  about 
fifty  feet  in  length,  and  extended  clear  across  one  end  of  the  armory. 
Other  men  were  at  work  on  different  sections  of  the  scaffold,  which 
was  built  of  long  pieces  of  timber,  or  sleepers,  one  end  resting  upon 
upright  pieces  of  timber,  and  the  other  upon  the  wall  of  the  build- 
ing; and  on  these  sleepers  there  were  placed  planks  which  the  car- 
penters shifted  as  the  work  progressed,  and  upon  which  they  stood 
when  at  work.  This  scaffold  was  built  in  the  customary  way.  The 
witness  was  a  carpenter,  and  he  testified  that  it  is  customary  for 
carpenters  who  are  engaged  in  doing  this  kind  of  work  to  build 
a  scaffold  of  this  kind  for  the  workmen  to  work  upon;  that  he  went 
upon  the  scaffold  without  looking  at  it;  that  these  sleepers  which 
were  used  were  of  locust;  and  that  locust  wood  is  stronger  than 
spruce  or  other  kinds  of  wood  used  for  that  purpose;  and  that  he 
regarded  the  scaffold  as  amply  strong  before  he  went  on  It.  It 
further  appeared  that  this  scaffold  was  built  by  two  carpenters 
employed  by  the  defendant  about  a  week  before  the  accident;  that 
the  foreman,  Charles  Ruge,  gave  these  two  carpenters  instructions 
when  they  put  it  up;  that  the  timber  used  in  erecting  this  scaffold 
was  selected  by  the  two  men  who  built  it  from  timber  furnished  by 
the  defendant;  that  there  was  enough  timber  furnished  by  the 
defendant  to  build  this  scaffold  besides  the  pieces  that  were  thrown 
out ;  and  that  in  this  piece  of  timber  selected  for  a  sleeper  there  was 
a  large  knot,  which  could  have  been  seen  by  any  one  looking  at  the 
timber  five  or  six   feet  off.     It  does  not  appear  that  the  foreman 
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interfered  in  any  way  with  the  carpenters  employed  as  to  the  selec- 
tion of  the  pieces  of  timber  used  for  the  scaffold,  or  in  the  way  in 
which  it  was  constructed,  but  that  the  scaffold  was  constructed  in 
the  usual  manner  by  competent  men,  employed  by  the  defendant, 
wtio  furnished  them  with  proper  materials;  that  it  was  customary 
for  carpenters  employed  to  do  this  kind  of  work  to  construct  the 
scaffold  necessary  to  do  the  work  that  they  were  employed  to  do, 
and  that  the  men  that  did  construct  the  scaffold  and  selected  the 
timber  used  in  it  were  men  employed  to  do  the  same  work  that  the 
plaintiff  was  employed  to  do,  and  were  his  fellow-workmen. 

The  accident  was  occasioned  by  this  sleeper,  in  which  there  was  a 
knot,  breaking  when  the  plaintiff  was  working  upon  the  scaffold.  It 
is  quite  clear  that  this  is  not  a  case  where  an  employer  undertook  to 
furnish  to  his  employees  a  completed  scaffold  as  an  appliance  with 
which  to  do  the  work  that  they  were  employed  to  do,  but  that  part 
of  the  work  which  the  employees  were  employed  to  do  was  the  con- 
struction of  a  scaffold;  and  the  employer  having  furnished  proper 
materials  with  which  to  construct  the  scaffold,  any  negligence  in  its 
construction,  either  in  the  selection  o(  the  materials  from  those 
furnished  by  the  employer,  or  want  of  skill  in  putting  the  scaffold 
together,  would  not  be  the  negligence  of  the  master —  not  the  neg- 
lect of  a  duty  owed  by  the  employer  to  his  employees. 

Great  stress  is  laid  in  this  case  upon  the  fact  that  the  plaintiff  was 
employed  to  do  the  carpenter  work  after  the  timbers  or  sleepers  upon 
which  the  planks  were  to  be  put  had  been  placed  in  position  by  the 
carpenters  employed  by  the  defendant  to  do  this  work ;  but  it  seems 
to  me  that  that  fact  is  not  at  all  material.  The  question  is  not  so 
much  as  to  whether  the  particular  neglect  or  negligence  which 
selected  this  improper  piece  of  timber  and  placed  it  in  this  position 
was  the  negligence  of  a  fellow-servant  as  it  is  whether  it  was  the 
duty  of  the  master,  as  master,  to  furnish  these  carpenters,  employed 
by  him  to  do  carpenter  work,  which  work  involved  the  placing  of 
these  timbers  in  the  position  in  which  they  were  placed,  a  com- 
pleted structure  or  scaffold  for  the  purpose  of  doing  the  work. 
This  structure  itself  was  not  a  scaffold  supplied  by  the  master  for 
the  use  of  his  workmen  as  an  appliance  to  be  used  by  them  in  per- 
forming their  work. 

Take  the  case  of  painters  employed  to  paint  the  outside  of  a  build- 
ing who  are  required  to  work  upon  a  completed  scaffold  built  for 
that  purpose,  which  is  lowered  or  raised  as  the  work  progresses;  it 
is  quite  obvious  that  it  is  the  duty  of  the  master  to  furnish  such  an 
appliance;  and  where  the  men  must  rely  upon  the  care  of  the  master 
or  those  employed  by  him  in  putting  together  a  proper  structure 
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necessary  for  the  meo  to  use  in  the  performance  of  the  work  upcm 
which  they  are  employed,  and  where  any  negligence  in  the  selection 
of  the  materials  or  the  proper  use  of  those  materials  in  constructing 
the  completed  scaffold  would  expose  the  men  to  serious  danger, 
neglect  in  the  performance  of  that  duty  will  render  the  master  lia- 
ble. No  such  appliance  was  either  furnished  by  the  master  or  used 
by  the  men  in  this  case.  They  were  required  to  do  carpenter  work 
on  the  inside  of  this  building.  To  do  such  work  some  kind  of  a 
temporary  arrangement  was  necessary  to  elevate  them  to  a  position 
in  which  they  would  be  enabled  to  do  the  work  required  of  them.  It 
was  the  duty  of  the  carpenters  themselves  to  erect  such  a  temporary 
structure,  and  their  knowledge  of  its  details  and  requirements  was 
certainly  as  great  as  that  of  the  master.  He  furnished  them  with 
no  completed  structure,  nor  did  he  assume  to  furnish  them  with  such 
a  structure  as  was  necessary  to  do  the  work.  What  he  did,  and  all 
that  he  was  bound  to  do,  was  to  furnish  the  proper  materials  for  the 
men  to  use,  not  only  in  boarding  the  building  itself,  but  in  the  erec- 
tion of  such  a  temporary  structure  as  should  be  necessary  to  enable 
them  to  do  the  work.  What  the  men  deemed  necessary  as  the  work 
progressed  was  to  be  supplied  by  the  workmen  themselves  from  the 
materials  furnished  by  the  master;  and  it  was  as  much  the  duty  of 
this  plaintiff  to  furnish  for  himself  a  proper  structure  upon  which  to 
work  as  it  was  his  duty  to  nail  the  boards  upon  the  balcony  when 
that  proper  structure  had  been  prepared.  The  plaintiff  was  a  skilled 
workman,  whose  knowledge  of  a  structure  of  this  kind  was  certainly 
as  great  as  that  of  the  defendant  or  his  foreman.  He  says  he  con- 
sidered this  scaffold  perfectly  safe,  and  went  upon  it,  not  using  the 
scaffold  itself,  but  simply  using  those  timbers  upon  which  to  place 
planks  to  stand  on,  moving  the  planks  along  as  the  work  progressed. 
Suppose  one  of  these  planks  which  he  used  in  this  way  had  broken, 
and  the  injury  had  resulted  therefrom  ;  it  is  clear  that  the  master 
would  not  have  been  liable.  Upon  what  principle,  then,  can  he  be 
said  to  be  liable,  because  one  of  the  timbers  that  the  plaintiff  used 
to  rest  the  planks  upon  was  insufficient  for  the  purpose?  Is  it  be- 
cause the  timbers  had  been  placed  in  the  position  in  which  they 
were  when  the  plaintiff  used  them  by  some  men  in  the  employ  of 
the  defendant,  who,  when  the  accident  happened,  were  the  plaintiff's 
fellow-workmeni'  It  seems  to  me  clear  that  no  liability  of  the 
defendant  could  be  predicated  upon  such  a  distinction.  Upon  what 
principle  can  it  be  said  that  this  plaintiff  was  not  as  much  bound  to 
e:(amine  these  particular  timbers  which  had  been  placed  in  this 
position  by  others  as  he  was  bound  to  examine  the  planks  upon 
which  he  stood,  and  which  he  shifted  as  the  necessities  of  the  work 
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required?  Both  the  planks  and  the  timbers  were  materials  furnished 
by  the  master  for  the  use  of  his  men.  An  examinatioo  of  the  tim- 
bers would  have  disclosed  this  knot  which  it  is  alleged  was  the  cause 
of  the  plank's  breaking.  It  was  not  the  master's  duty  to  examine 
each  timber  before  it  was  put  in  place  by  the  carpenters,  nor  did  he 
assume  that  task.  If  the  master  furnished  for  his  workmen  proper 
timbers  for  the  purpose,  —  and  it  was  conceded  that  these  timbers 
were  proper  if  they  had  been  of  ordinary  strength  and  without 
knots,  — and  employed  competent  men  to  put  the  timbers  in  place, 
he  bad  performed  his  duty  to  the  men  who  used  them.  It  seems  to 
me  that  this  is  expressly  within  the  principle  estabhshed  by  the  cases 
before  cited. 

In  Butler  v.  Townsend,  supra,  the  "  lumpers  "  built  the  scaffold. 
One  of  the  calkers  used  the  scaffold  afterwards,  and  was  injured. 
The  decision  of  the  Court  of  Appeals  was  not  placed  upon  the  ground 
that  at  the  time  the  lumpers  were  building  the  scaffold  the  calkers 
were  in  the  employ  of  the  defendant.  1  think  that  the  contrary 
could  be  assumed,  for  it  appeared  that  the  calkers  were  to  follow 
the  lumpers  after  they  had  completed  their  work.  The  opinion 
says:  That  the  duty  of  the  former  (that  is,  the  lumpers)  was  to 
erect  staging  around  the  vessel,  grave  the  vessel  and  put  on  the  felt- 
ing if  necessary  and  run  the  metal,  and  when  this  work  was  done 
that  of  the  calkers  follows.  The  lumpers,  under  a  contract  with 
the  defendant,  agreeed  to  do  the  lumpers"  work  upon  the  vessel, 
which  included  the  erection  of  the  staging.  After  that  work  had 
been  done  the  calkers  commenced  their  work.  The  lumpers  erected 
the  staging,  and  one  of  the  planks  that  they  used  for  that  purpose, 
being  defective,  broke  with  the  weight  of  the  men  upon  it,  one  of 
whom,  not  belonging  to  the  lump  gang,  was  fatally  injured,  and  for 
his  death  the  action  was  brought.  The  evidence  showed  that  the 
defendant  furnished  an  abundant  supply  of  sound  and  suitable  tim- 
ber to  erect  the  staging,  and  that  the  particular  plank  which  broke 
had  been  examined  and  condemned  and  marked  as  unsafe,  and  that 
the  sole  negligence  which  occasioned  the  injury  was  a  careless  selec- 
tion of  that  plank  by  the  lumpers  for  which  the  defendants  were  not 
responsible.  The  court  held:  "  Now,  the  evidence  in  this  case 
demonstrates  that,  as  between  the  master  and  his  servants,  it  was 
the  duty  of  the  servants,  and  not  of  the  master,  to  erect  the  staging. 
•  *  *  It  was  a  detail  of  the  servants'  work,  and  a  duty  of  the 
operatives  which  they,  and  not  the  master,  were  bound  to  perform." 
So  in  this  case.  Between  the  master  and  the  carpenters,  it  was  the 
duty  of  the  carpenters,  and  not  of  the  master,  to  erect  this  structure 
and  to  place  these  beams  in  position,  and  to  place  the  planks  upon 
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them  when  the  work  was  to  be  done.  It  was  a  mere  detail  of  the 
carpenters'  work,  and  it  was  a  duty  which  they,  and  not  the  master, 
were  bound  to  perform.  It  was  as  much  a  part  of  their  work  to  put 
up  the  staging  as  it  was  to  put  on  the  ceiling  for  the  purpose  for 
which  the  staging  was  erected.  So  in  the  case  of  Kimmer  v.  Weber 
(supra).  Thecourt  say:  "  The  scaifolding  having  been  constructed 
by  the  workmen  themselves,  or  under  their  direction,  if  the  appli- 
ances which  they  made  use  of  for  that  purpose  were  in  any  respect 
defective  or  insufficient,  they  had,  so  far  as  appears,  the  same  means 
of  knowing  that  fact  as  the  defendants.  It  was  not  enough  to  prove 
that  the  scaffolding  gave  way  under  the  circumstances,  resulting  in 
an  accident,  or  that  it  was  in  fact  defective,  unless  it  was  made  to 
appear  that  this  was  the  proximate  result  of  some  omission  of  duty 
on  the  part  of  the  defendants  or  their  foreman.  If  they  furnished 
suitable  materials  for  the  construction  of  a  proper  platform,  and  the 
workmen  themselves  constructed  it  according  to  their  own  judgment, 
the  defendants  were  not  liable  for  the  manner  in  which  they  used 
the  materials  so  furnished."  It  is  our  duty  to  follow  the  decisions 
of  the  Court  of  Appeals  when  that  court  formulates  a  rule  by  which 
the  courts  below  are  to  be  guided  in  determining  questions  of  this 
character.  When  that  court  expressly  decided  that  a  certain  act  is 
not  the  duty  of  a  master,  but  is  a  mere  detail  of  employment, 
whereby  the  workmen  themselves  are  to  do  the  work,  the  improper 
performance  of  which  involves  no  violation  of  any  duty  which  the 
master  owed  to  his  employee,  we  are  bound  to  apply  this  rule  thus 
expressly  again  and  again  stated  by  the  Court  of  Appeals  in  the 
decision  of  this  case;  and  applying  that  rule  it  is  clear  that  this  acci- 
dent did  not  occur  in  consequence  of  the  negligence  of  the  master 
in  the  performance  of  any  duty  which  he  owed  to  his  employees. 

I  think,  therefore,  that  the  dismissal  was  right  and  should  be 
affirmed,  with  costs. 


GERATY  V.  NATIONAL  ICE  COMPANY. 

Supreme  Court,  New  York,  Appellate  Division,  First  Department, 
April,  iSpj. 


MASTERANDSERVANT— DEVIATION  FROM  DIRECT  ROUTE  — SCOPE 
OF  EMPLOYMENT.  —  ka  ice  company  from  whose  wagon  a  piece  of  ice 
fell  upoa  the  plaintiff,  ao  infant,  as  she  was  passing  behind  the  wagon  that 
was  defectivelj'  loaded,  is  liable  for  the  injuries,  though  the  ones  in  charge 
of  the  wBgoQ  for  purposes  of  their  own  bad  deviated  from  the  direct  route. 
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but  al  ihe  lime  of  (he  accident,  after  accomplishing  the  purpose  of  tbr 
deviation,  had  resumed  the  course  to  the  place  where  tbey  were  required 
to  go. 
EVIDENCE.  —  Asiatement  of  i*xM  in  the  original  complaint  signed  bjragnatd- 
ian  ad  Hum  cannot  be  considered  bj  the  jury  where  the  amended  complaint 
siatei  fact*  differently  and  the  guardian  <t^/i'»m  had  no  personal  knowledge 
of  the  facts. 

Appeal  from  judgment.  Supreme  Court,  New  York  County,  entered 
on  verdict  in  favor  of  plaintiff. 

William  Allen  Butler,  for  appellant. 

G.  W.  Smith,  for  respondent. 

RuMSEY,  J.  — On  the  asth  of  August,  1895,  the  plaintiff,  a  child 
aged  nine  years,  while  crossing  on  Forty-third  street  from  the  north 
to  the  south  side,  a  short  distance  west  of  Third  avenue,  was  struck 
by  a  heavy  cake  of  ice,  which  fell  upon  her  from  the  defendant's 
wagon,  and  was  very  seriously  injured.  In  an  action  brought  to 
recover  damages  for  these  injuries,  she  had  a  verdict,  upon  which 
this  judgment  was  entered,  and  the  court  denied  the  motion  for  a 
new  trial.  The  appeal  from  that  determination  coming  on  to  be 
heard  here  is  based  largely  upon  the  proposition  that,  at  the  time 
this  injury  happened  to  the  plaintiff,  the  defendant's  employees  who 
were  in  charge  of  the  wagon  from  which  the  ice  fell  were  not 
engaged  in  the  master's  business,  so  that  it  was  not  liable  for  the 
condition  of  affairs  by  means  of  which  the  accident  came  to  occur. 
Several  different  points  are  argued  by  the  appellant's  counsel  upon 
this  branch  of  the  appeal,  in  each  of  which  this  question  is  presented 
in  some  way  or  other,  so  that  the  determination  of  this  question 
will  practically  decide  the  appeal.  The  facts,  so  far  as  this  question 
is  concerned,  are  in  small  compass.  Sweeney  was  the  driver  and 
McQuade  the  helper  upon  one  of  the  defendant's  large  trucks, 
which  was  used  in  the  transportation  of  ice  from  the  defendant's 
storehouse  to  various  places  where  it  was  needed.  On  the  morning 
of  the  list  of  August,  1895,  these  two  men  started  with  their  truck, 
laden  with  ice,  from  the  storehouse  of  the  defendant  to  deliver  the 
ice  to  the  Grand  Central  Station.  The  ice  was  so  loaded  upon  the 
truck  that  it  was  likely  to  slip  off  in  case  of  a  sudden  movement  of 
the  truck,  and  there  was,  as  the  jury  found,  evidence  which  war- 
ranted therh  in  concluding  that  the  ice  was  negligently  loaded,  and 
that  this  negligent  loading  of  the  ice  was  the  cause  of  the  injury  tn 
the  plaintiff.  The  ice  yard  of  the  defendant  was  on  the  corner  of 
Lexington  avenue  and  Forty-seventh  street,  and  the  direct  route  to 
the  destination  of  the  truck  was  down  Lexington  avenue  to  Forty- 
second  street,  then  west  on  Forty-second  street  to  Vanderbilt 
Vol.  11—40 
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avenue,  then  up  Vanderbilt  avenue  to  the  place  of  delivery.  The 
route  actually  taken  was  down  Lexington  avenue  to  Forty-third 
street,  thence  through  Forty-third  street  to  Third  avenue,  where 
the  truck  was.  stopped  for  some  short  period  of  time.  It  was  at 
that  place  that  the  accident  happened,  and  just  what  occurred  there 
is  the  subject  of  conflicting  testimony.  The  driver  of  the  truck, 
and  McQuade,  the  helper,  testify  that  they  stopped  their  horses  and 
truck  near  the  corner  of  Forty-third  street  and  Third  avenue  while 
they  went  to  an  adjoining  restaurant  to  get  their  breakfast.  They 
s:iy  that  when  they  came  back  they  got  upon  the  truck,  and  started 
to  go  to  the  place  where  the  ice  was  to  be  unloaded;  that  the  truck 
was  started  with  a  jerk,  as  a  consequence  of  which  a  cake  of  ice, 
lying  loose  upon  the  top  of  the  load,  slipped  off,  and  struck  the 
plaintiff,  who  was  running  along  past  the  back  end  of  the  wagoii. 
This  testimony  as  to  the  way  in  which  the  accident  occurred  was 
corroborated  by  several  witnesses.  On  the  other  hand,  a  witness 
for  the  defendant  swore  that  these  two  men,  after  stopping  the 
truck  near  the  corner  of  Third  avenue  and  Forty-third  street,  began 
to  deliver  ice  to  a  small  dealer,  whose  place  of  business  was  at  that 
point;  and,  as  they  were  taking  a  cake  of  ice  out  of  the  wagon,  the 
tongs  slipped,  and  it  fell  upon  the  plaintiff,  and  thus  the  injuries 
were  inflicted. 

The  defendant  requested  the  judge  to  charge  that,  if  the  jury 
believed  that  Sweeney  and  McQuade  were  unloading  ice  from  the 
truck  at  the  time  of  the  accident,  outside  of  any  duty  on  their  part 
to  the  defendant,  they  must  find  for  the  defendant;  and  also  that  if 
they  believed  that  the  driver  and  his  helper,  for  the  purpose  of 
unloading  ice  or  making  a  delivery  at  any  place  other  than  the 
Grand  Central  Depot,  went  to  the  place  of  the  accident  in  question, 
and  while  there  so  conducted  themselves  that  an  accident  happened 
to  the  girl,  the  defendant  is  not  responsible  for  such  acts,  and  the 
jury  must  find  for  the  defendant.  The  judge  refused  to  charge 
either  of  these  requests,  as  he  did  several  others  involving  similar 
propositions.  But  he  did  charge  the  jury  that  if  this  accident  hap- 
pened while  the  driver  was  actually  handling  ice,  and  taking  it  out 
of  the  wagon  at  that  particular  point,  the  plaintiff  could  not 
recover,  because  there  was  no  evidence  of  any  negligent  handling 
at  that  time.  The  defendant  insists  that  it  was  entitled  to  a  more 
particular  charge  upon  this  subject,  and  the  question  is  whether  this 
contention  of  the  defendant  is  sustained  by  the  law.  It  is  the  rule, 
no  doubt,  that  a  master  is  not  necessarily  relieved  from  responsi- 
bility for  an  injury  resulting  from  the  negligence  of  his  servant 
simply  because  the  servant  is  at  the  time  acting  in  disobedience  to 
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the  master's  order.  The  question  in  every  case  is  whether  the  act 
he  was  doing  was  one  in  prosecution  of  his  master's  business;  not 

,  whether  it  was  done  in  accordance  with  his  instructions.  If  the  act 
was  one  which,  continued  until  the  termination,  would  have  resulted 
in  carrying  out  the  object  for  which  the  servant  had  been  employed, 

-  the  master  would  be  liable  for  whatever  negligence  might  take  place 
during  its  performance,  although  the  servant,  in  doing  it,  was  not 

■  obeying  the  Instructions  of  the  master,  or  although  he  had  deviated 
from  the  route  prescribed  by  the  master  for  the  purpose  of  doing 
some  act  of  his  own,  but  yet  with  the  intention,  at  the  same  time, 
of  pursuing  his  master's  business.  Qulnn  v.  Power,  87  N.  Y.  535, 
539.  The  rule,  as  laid  down  by  the  latest  cases  in  the  English 
courts,  is  that  a  master  is  responsible  for  an  injury  resulting  from 
the  negligence  of  his  servant  while  driving  his  cart,  provided  the 
servant  is  at  the  time  engaged  in  his  master's  business,  even  though 
the  accident  happens  in  a  place  to  which  his  master's  business  did 
not  call  him.  But  if  the  journey  upon  which  the  servant  starts  be 
wholly  for  his  own  purposes,  and  without  the  knowledge  or  consent 
of  the  master,  the  latter  will  not  be  liable.  Mitchell  v.  Grassweller, 
13  C.  B.  237;  Storey  w.  Ashton,  L.  R.  4  Q.  B.  476.  This  also  is  the 
rule  laid  down  in  this  State.  Cosgrove  v.  Ogden,  49  N.  Y,  255.  In 
that  case  it  is  said  that  the  test  of  the  master's  responsibility  for 
the  act  of  his  own  servant  is  whether  the  act  was  done  while  the 
servant  was  engaged  in  the  prosecution  of  the  business  which  he 
was  employed  to  do.  In  this  case  the  act  that  the  servant  was 
employed  to  do  was  to  take  this  ice  from  the  warehouse  to  the 
(Jrand  Central  Station.  The  route  taken  was  not  the  direct  route, 
but  that  fact  of  itself  does  not  relieve  the  master  from  his  liability. 
Within  the  cases  above  stated,  the  liability  still  continues  unless  the 
deviation  is  made,  not  in  the  prosecution  of  the  master's  business, 
but  for  some  different  and  other  purpose.  The  distinction  is  well 
illustrated  in  the  cases  of  Cavanagh  v.  Dinsmore,  \2  Hun,  465,  and 
Sheridan  v.  Charlick,  4  Daly,  338,  in  which  the  servant,  having  been 
directed  to  use  his  master's  horse  and  carriage  for  a  particular  pur- 
pose and  then  to  put  it  up  in  the  stable,  instead  o(  doing  so,  after 
the  master's  business  had  been  performed,  went  oflf  in  another 
direction  in  the  prosecution  of  his  own  affairs  and  for  his  own  pur- 
poses, in  those  cases  it  was  held  that  the  enterprise  undertaken  by 
the  servant,  during  which  the  accident  happened,  being  solely  for 
his  own  purposes,  the  defendant  was  not  responsible  for  it.  In 
this  particular  case,  so  long  as  Sweeney  and  McQuade  were  engaged 
in  taking  this  ice  to  the  Grand  Central  Station,  they  were  engaged 
in  the  prosecution  of  the  master's  business,  and   it  was  liable  for 
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their  acts.  The  liability  ceased,  if  at  all,  only  when  they  were  not 
engaged  in  taking  the  ice  to  ^the  place  where  they  were  directed  to 
take  it. 

According  to  the  evidence  of  the  defendant's  witness  they 
stopped  near  the  corner  of  Forty-third  street  and  Third  avenue  for 
the  purpose  of  unloading  some  of  this  ice.  Up  to  that  time  they 
had  been  proceeding  in  the  business  in  which  they  were  engaged. 
While  they  stood  there  unloading  the  ice,  if  they  did  so,  they  were 
undoubtedly  not  engaged  in  the  master's  business  and  were  acting 
in  their  own  behalf,  and  at  that  time  it  is  quite  clear  that  the  master 
was  not  liable  for  the  unloading  in  which  they  were  engaged.  The 
jury  were  so  instructed  by  the  court.  They  were  told  that  if  the 
accident  happened  while  these  men  were  unloading  the  ice  the 
defendant  was  not  responsible.  It  is  true  that  the  reason  given  by 
the  court  was  not  the  one  insisted  upon  by  the  defendant,  but  that 
was  a  matter  of  no  importance.  The  material  fact  was  that  if  the 
jury  found  that  the  accident  was  caused  by  unloading  the  ice,  that 
was  the  end  of  the  liability  so  far  as  the  defendant  was  concerned, 
and  if  the  defendant  had  the  benefit  of  that  instruction,  it  had  no 
right  to  complain  with  regard  to  the  reasons  which  were  given  for  it. 

But  the  request  for  a  charge  on  the  part  of  the  defendant  went 
further  than  that.  It  was  that,  if  the  accident  happened  at  that 
place,  the  defendant  was  not  responsible,  without  regard  to  the 
question  whether  Sweeney  was  unloading  ice  or  not.  This  request, 
we  think,  went  too  far.  There  could  have  been  but  two  ways, 
under  the  testimony,  in  which  this  accident  occurred.  One  was  by 
the  slipping  of  the  ice  from  the  tongs  while  it  was  unloading,  and 
the  other  was  because  it  slipped  off  of  the  wagon  after  Sweeney  had 
started  on  his  way  to  the  Grand  Central  Station.  The  defendant 
was  sufficiently  protected  by  the  charge  if  the  jury  found  that  the 
accident  was  caused  in  the  way  first  mentioned.  We  think  that  the 
defendant  was  not  entitled  to  be  relieved  from  liability  if  the  acci- 
dent happened  after  Sweeney  had  taken  his  place  upon  the  wagon 
and  resumed  his  course  toward  the  Grand  Central  Station,  and  the 
accident  was  caused  by  the  slipping  of  the  ice  off  from  the  wagon. 
At  that  time  Sweeney,  whatever  may  have  been  his  object  in  devi- 
ating from  the  direct  route,  was  again  proceeding  to  deliver  the  ice. 
He  had  accomplished  whatever  purpose  he  intended  to  accomplish 
by  the  deviation,  and  had  resumed  the  execution  of  the  work  which 
the  defendant  had  intrusted  him  to  do.  The  essential  conditions  at 
that  time  were  the  same  as  they  would  have  been  had  he  gone  on 
the  direct  route.  The  ice  which  had  been  loaded  upon  the  wagon 
improperly  still  continued  to  be  thus  loaded,  and  there  was  no  more 
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reason  to  suppose  that  injury  would  happen  on  account  of  it  at  that 
place  than  if  he  had  pursued  the  direct  route.  If  he  had  been  forced 
by  a  blockade  of  the  streets  to  turn  out  of  the  direct  route,  aiiJ  go 
in  the  direction  in  which  he  did  go,  no  one  would  doubt  that  the 
master  would  be  liable,  because  he  would  have  been  engaged,  when 
he  was  moving  in  that  direction,  in  the  transporution  of  the  ice  to 
the  place  where  he  was  intended  to  take  it.  But  that  is  precisely  the 
thing  that  he  was  doing,  and  his  doing  it  through  this  particular 
street  did  not  add  at  all  to  the  liability  of  the  defendant,  and  did  not 
enlarge  the  danger  which  any  passer-by  encountered  from  the  way 
in  which  it  was  loaded.  If  Sweeney  and  McQuade  had  abandoned 
the  wagon  at  the  corner  of  Third  avenue  and  Forty-third  street,  and 
another  servant  had  been  sent  to  take  it  from  that  place  to  the  place 
where  the  ice  was  to  be  unloaded,  no  doubt  the  defendant  would 
have  been  liable  for  what  happened.  Why  ?  Because  they  were 
carrying  the  ice  to  its  place  of  destination  in  the  prosecution  of  the 
master's  business.  But  that  is  precisely  what  Sweney  was  doing. 
It  cannot  be  that  if  a  servant  makes  a  deviation  from  his  route  for 
his  own  purpose,  on  account  of  which  the  master  ceases  to  be  liable, 
there  is  no  assumption  of  liability  again  until  the  servant  finally 
reaches  his  destination.  If  that  were  so,  the  master  would  not  be 
liable,  although  the  servant  was  proceeding  by  the  must  direct  route 
to  his  destination  after  the  purposes  of  his  deviation  had  been 
accomplished.  We  think  that  cannot  be  the  rule,  but  that,  if  the 
master's  liability  has  been  suspended  while  the  servant  has  deviated 
from  the  route  for  his  own  purpose,  and  he  has  again  resumed  the 
prosecution  of  the  master's  business,  the  liability  again  attaches  if 
the  conditions  which  then  existed  have  not  been  altered  by  the  act 
of  the  servant,  so  that  some  new  negligent  cause  has  intervened,  for 
which  the  master  was  not  originally  liable.  That  is  not  this  case. 
At  the  time  when  Sweeney  resumed  his  journey  at  the  corner  of 
Third  avenue  and  Forty-third  street,  the  load  was  in  the  same 
defective  condition  as  it  was  when  he  started,  and  there  was  the 
same  reason  to  anticipate  that  an  accident  would  happen  as  there 
was  when  he  left  the  yard  in  the  first  place.  No  act  of  Sweeney's 
occurring  during  the  deviatit  n  had  operated  in  the  slightest  degree 
to  increase  the  danger  of  harm  from  the  negligent  loading,  and 
therefore,  when  he  again  assumed  to  go  on  his  master's  business 
after  the  deviation,  there  had  been  no  increase  of  danger,  arising 
from  his  negligent  act,  by  reason  of  which  the  probabihty  of  acci- 
dent had  been  enhanced.  The  original  defect,  and  that  alone,  was 
then,  as  before,  the  thing  to  be  feared,  and  for  all  practical  pur- 
poses the  same  conditions  existed  that  existed  when  Sweeney  had 


DigiLizedbyGoOglc 


680  AMERICAN  NEGLIGENCE  REPORTS, 

Started  from  the  yard.  The  ice  was  defectively  loaded,  and  he  was 
proceeding  with  it  to  the  place  where  it  was  to  be  unloaded.  If 
there  had  been  a  suspension  of  liability,  that  suspension  had  come 
to  an  end,  because  be  had  assumed  again  the  prosecution  of  his 
master's  business. 

It  appeared  in  the  case  that  when  the  action  was  first  brought 
there  had  been  served  a  complaint,  venfied  by  the  guardian  ad 
litem,  alleging,  upon  information  and  belief,  that  the  accident 
occurred  while  Sweeney  was  throwing  the  cake  of  ice  from  the 
wagon,  and  by  reason  of  his  carelessness  while  so  engaged.  The 
amended  complaint  alleged  that  the  accident  occurred  while  the  ice 
was  slipping  from  the  wagon.  The  guardian  ad  litem,  who  verified 
the  original  complaint,  was  not  present  at  the  time  the  accident 
occurred,  and  was  not  sworn  as  a  witness  upon  the  trial.  The  orig- 
inal complaint  was  read  to  the  jury,  but  the  court  charged  tfaem,  in 
response  to  a  request  of  the  plaintiff,  that  the  fact  that  the  guardian 
ad  litem,  in  the  original  complaint,  stated  facts  in  regard  to  the  way 
the  accident  happened  differently  from  the  way  he  stated  them  in 
the  amended  complaint,  could  not  be  considered  by  the  jury  upon 
the  question  as  to  how  the  accident  happened,  or  upon  the  question 
whether  the  men  were  taking  off  the  ice  or  not.  To  this  charge  the 
defendant  excepted,  and  he  now  insists  upon  that  exception  as  well 
taken.  We  do  not  agree  with  him.  The  original  complaint  con- 
tained a  verified  statement  of  the  guardian  ad  litem.  It  did  not 
contain  any  statement  of  the  plaintiff  herself.  It  could  not  be  used 
to  contradict  the  plaintiff's  testimony  because  she  had  not  verified 
it,  and  there  was  nothing  to  show  that  she  was  in  any  way 
responsible  for  it.  It  was  not  material  to  contradict  the  guardian 
ad  litem  because  he  was  not  sworn  as  a  witness,  and  there  was  no 
pretense  that  he  had  any  personal  knowledge  as  to  how  the  accident 
occurred.  It  was,  therefore,  entirely  immaterial  for  any  purpose  so 
far  as  it  might  affect  the  evidence  given  upon  the  trial.  Having 
been  replaced  by  the  amended  complaint,  it  had  ceased  to  be  of 
any  effect  for  any  other  purpose  than  as  a  declaration  which  might 
be  used  to  contradict  the  person  who  had  sworn  to  it,  if  the  occasion 
arose.  As  that  occasion  did  not  arise,  it  was  not  material,  and  the 
charge  of  the  court  was  correct. 

Upon  the  whole  case  we  think  there  was  no  error  in  the  rulings  of 
the  court,  and  the  case  was  properly  disposed  of  by  the  jury  upon 
the  evidence. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

Van  Brunt,  P,  J.,  dissented. 
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McCORMACK  V.  NASSAU   ELECTRIC  RAILROAD 
COMPANY. 

Supreme  Court,  New  York,  Appellate  Division,  Second  Department, 
April,  iSpy. 


COLLISION  OF  ELECTRIC  CAR  WITH  ICE  WAGON  CROSSING  TRACK. 
—  Where  il  appeared  thai  as  an  ice  wagon  was  about  being  turned  around 
in  Ihe  street  preparatory  to  crossing  a  street  railway  track  an  electric  car 
that  had  been  standing  stilt,  started  up  and  ran  into  the  rear  end  of  the  ice 
wagon  as  it  was  crossing  the  track,  and  so  injured  a  helper  who  was  stand- 
ing on  the  rear  step  of  the  wagon  that  he  died,  the  company  was  liable. 

INSTRUCTION,  — In  such  a  case  an  instruction  that  the  negligence  of  the 
driver  of  the  wagon  was  impulabJe  to  the  helper,  based  upon  the  theory  of 
a  joint  venture  between  the  driver  and  the  helper,  was  properly  refused 
where  there  was  no  request  that  the  question  of  the  joint  venture  be  9ub> 
mitted  to  the  jury. 

DAMAGES.  —  A  verdict  of  $t3,ooo  for  causing  the  death  of  a  helper  on  an  ice 

Appeal  from  judgment.  Supreme  Court,  Kings  County,  entered 
on  verdict  for  plaintiff  for  $13,000. 

James  C.  Church  and  F.  S.  Angell,  for  appellant. 

Morris  &  Whitehouse,  for  respondent. 

Hatch,  J. — The  evidence  tended  to  establish  that,  when  the 
driver  of  the  ice  wagon  started  his  team  to  cross  the  street  and 
tracks  of  the  railroad,  defendant's  car,  which  inflicted  the  injury, 
was  upon  the  north  side  of  the  street,  and  distant  from  the  point 
where  the  team  started  to  cross  about  one  hundred  and  thirty-three 
feet.  The  car  at  this  time  was  stationary,  or  just  upon  the  point 
of  starting.  There  was  nothing  between  the  ice  wagon  and  the  car 
to  obstruct  the  vision  of  the  motorman,  and  the  relative  situations 
of  wagon  and  car  were  plainly  visible.  The  movement  of  the  ice 
wagon  was  such  that  if  the  motorman  had  observed  it,  — and  there 
was  no  reason  shown  why  he  should  not,  —  he  would  have  been 
apprised  that  the  intention  of  the  driver  was  to  turn  the  wagon  in 
the  street.  That  the  wagon  was  a' cumbersome  affair,  and  needed 
considerable  space  to  turn  around  in,  was  also  apparent.  At' the 
time  when  the  car  started,  it  was  clearly  under  the  control  of  the 
motorman,  and  there  existed  no  reason  why  he  should  not  have  con- 
tinued to  so  operate  it  as  to  be  able  to  stop,  practically  upon  the 
instant,  in  view  of  the  apparent  obstruction  in  the  street  created  by 
the  wagon.     In  fact,  the  car  was  so  operated  as  to  come  in  contact 
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with  the  rear  end  of  the  wagon,  inAicting  the  injury  resulting  in  the 
subsequent  death  of  plaintiff's  intestate,  and  from  such  fact  and  the 
circumstances  the  jury  were  authorized  to  find  defendant  guilty  of 
negligence. 

It  also  appeared  from  the  testimony  of  the  driver  that,  when  be 
got  upon  the  wagon,  he  looked,  and  saw  the  car  standing  on  the 
north  side  of  Twenty-fifth  street,  and  he  then  started  to  swing  aroond 
over  the  street.  The  jury  were  authorized  to  find  from  the  existiag 
circumstances  that  the  driver  of  the  wagon  was  justified  in  conclod- 
ing  that  it  was  safe  for  him  to  attempt  to  turn  the  wagon  in  the 
street,  and  to  exonerate  him  from  any  negligence  in  connectiou  with 
such  act. 

The  deceased  jumped  upon  the  rear  step  of  the  wagon,  that  bein^ 
his  accustomed  place  when  the  wagon  was  in  motion.  What  his 
opportunities  for  observation  were  from  this  portion  is  not  clear 
from  the  testimony.  But  if  his  opportunity  for  observation  was 
equal  to  that  of  the  driver,  or  better,  there  was  nothing  in  the  then 
condition  of  the  car  that  would  create  an  apprehension  in  his  mind 
that  it  was  unsafe  for  him  to  get  upon  the  wagon.  At  least,  the 
jury  were  so  authorized  to  find.  Nor  do  we  find  in  the  record  cod> 
trolling  evidence  which  would  justify  the  court  in  detennining,  as 
matter  of  law,  that  anything  which  the  deceased  thereafter  did  or 
omitted  to  do  constituted  contributory  negligence  upon  bis  part. 
The  jury  were,  therefore,  authorized  to  find  that  the  deceased  was 
free  of  negligence  contributing  to  the  injury.  These  questions  are 
not  left  to  mere  inference,  although  that  would  be  sufficient  if  it  was 
legitimately  derived  from  the  facts  proved.  But  in  this  case  the 
relative  positions  of  the  car  and  wagon  were  given ;  the  movements 
of  each  from  the  time  each  Started  was  described;  the  ptositions  of 
the  persons  upon  the  wagon  and  their  opportunity  for  observatioD 
appeared,  as  well  as  the  position  of  the  motonnan  in  charge  of  the 
car,  and  the  movement  of  the  car  itself.  The  jury,  therefore,  had 
the  facts  before  them  and  they  were  authorized  to  dctennine  from 
those  facts  these  questions,  even  though  there  was  no  affirmative 
proof  as  to  just  what  the  deceased  did  after  talcing  his  place  upon 
the  wagon. 

It  is  insisted,  however,  that  the  court  erred  in  refusing  to  charge 
the  jury,  upon  request  of  the  defendant,  that  "  if  they  find  that  the 
accident  was  ocasioned  in  part  by  the  negligence  of  the  defend- 
ant, and  in  part  by  the  negligence  of  Simms,  the  driver  of  the  ice 
wagon,  that  then  the  plaintiff  cannot  recover."  An  exception 
was  taken  to  the  refusal.  The  argument  upon  this  branch  of  the 
case  is  based  upon  the  claim  that  Simms.  the  driver  of  the  wagon. 
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and  tbe  deceased  were  engaged  in  a  joint  venture  and  that,  there- 
fore, the  negligence  of  the  fonner  was  imputable  to  the  latter. 
TKere  was  a  view  of  the  evidence  upon  which  the  jury  might  have 
found  that  the  driver  was  guilty  of  negligence,  in  consequence  of 
which  the  defendant  had  the  right  to  have  considered  the  legal  effect 
of  such  negligence,  1f  the  jury  so  found,  and  to  have  them  properly 
instructed  upon  the  subject  of  that  relation.  And  the  fact  that  the 
jury  could  or  may  have  exonerated  the  driver  of  negligence  does 
not  change  the  right  of  the  defendant  to  have  the  charge  made,  if 
legally  entitled  thereto,  for  the  jury  may  have  found  the  driver  in 
fact  guilty  of  negligence  and  exonerate  the  deceased  upon  the 
ground  that  it  was  not  imputable  to  him.  While  this  is  true,  we 
think  no  legal  error  was  committed  in  refusing  the  charge.  The  ice 
wagon  was  the  property  of  the  Knickerbocker  Ice  Company,  and 
the  driver  of  the  wagon  and  the  deceased  were  in  the  employ  of  that 
company,  engaged  in  the  delivery  of  ice  to  its  customers.  Simms 
had  charge  of  the  wagon  and  the  deceased  was  his  helper,  having 
no  Other  duties  to  perform  than  the  service  of  ice  to  customers  and 
having  no  will  in  or  control  over  the  management  of  the  team  and 
wagon.  This  is  not  contended  against.  But  claim  is  made  that  in 
connection  with  this  business  these  two  men  were  engaged  in  a  joint 
venture  of  their  own  in  the  ice  business.  The  testimony  upon  that 
subject  is  quite  meagre  and  leaves  the  matter  in  much  doubt.  Simms 
states  that  the  deceased  "  got  seven  and  a  half  off  the  company,  and 
then  on  a  Saturday  night  I  would  throw  him  $5  or  maybe  $4.  Q. 
You  bought  ice  from  the  company,  which  you  disposed  of,  and  paid 
them  so  much?  A.  Yes,  sir;  he  helped  me  with  that,  and  for  that  I 
paid  him  extra.  •  *  •  Q.  You  say  you  used  to  toss  him  three 
or  four  or  five  dollars  on  a  Saturday  night;  I  suppose  you  mean 
by  that,  that  if  you  had  a  good  week's  business,  you  would  give 
him  $5,  and  if  you  didn't  have  quite  as  good,  you  would  give  him 
three;  was  that  it?  A.  Well,  that  is  about  it.  Q.  That  is,  if  the 
business  that  you  had  during  the  week  was  good,  of  course  there  was 
more  for  you  to  divide,  and,  if  it  was  poor,  why,  there  was  less  for 
you  to  divide?  A.  Yes."  This  testimony  is  far  from  establishing 
to  a  certainty  that  there  was  a  joint  venture.  Simms  says  he  bought 
the  ice  and  the  deceased  helped  him,  for  which  he  paid  the  deceased 
extra.  If  he  did  well,  there  was  more  to  divide;  if  not,  less.  If 
the  use  of  the  word  "divide"  conveys  the  idea  that  both  were 
jointly  interested,  there  might  be  some  claim  of  a  joint  venture. 
But  it  is  entirely  consistent  with  the  idea  of  payment  for  service,  as 
first  stated.  We  may  have  our  suspicion  how  this  part  of  the  busi- 
ness arose  and  in  what  this  venture  consisted,  in  view  of  the  fact  that 
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the  employment  of  the  men  was  to  deliver  ice  to  the  customers  of 
the  ice  company,  for  which  they  were  paid  wages.  But  we  are  now 
considering  the  effect  of  this  testimony,  and  can  well  see  that  the 
jury  might  have  found  that  this  business  was  the  sole  business  of 
Simms,  in  which  the  deceased  had  no  interest,  and  that  there  existed 
neither  the  relation  of  principal  and  agent  or  joint  interest  between 
the  parties.  This  question  became,  therefore,  one  of  fact,  and  in 
order  to  raise  the  question  which  is  now  sought  to  be  presented  the 
court  should  have  been  requested  to  submit  it  to  the  jury,  and  then, 
if  the  jury  found  that  there  was  a  joint  venture,  the  request,  which 
was  made  and  refused,  would  have  become  proper.  No  such  request, 
however,  was  made,  and  the  question  now  sought  to  be  presented 
by  counsel  is  not  before  us,  and  no  error  is  found  in  the  refusal  of 
the  court  to  charge  as  requested. 

We  do,  however,  reach  the  conclusion  that  the  verdict  in  this  case 
is  excessive.  The  reason  why  we  reach  this  conclusion  is  that  the 
pecuniary  loss  to  the  next  of  kin  does  not  in  any  fair  view  reach  the 
amount  of  the  verdict.  It  scarcely  aids  to  the  settlement  of  any 
fixed  rule  to  set  out  our  reasons  in  detail  upon  this  question,  as  each 
case  must  stand  upon  its  particular  facts. 

The  judgment  in  this  case  should  be  reversed,  and  a  new  trial 
granted  with  costs  to  abide  the  event,  unless  plaintiff  stipulates 
within  twenty  days  to  reduce  the  recovery  to  the  sum  of  $8,000,  and 
proportionately  the  interest  thereon  and  the  extra  allowance;  and, 
if  plaintiff  so  stipulates,  the  judgment  as  modified  is  affirmed,  with- 
out costs  to  either  party. 

All  concur. 


STANLEY  V.   DURHAM  AND  NORTHERN   RAIL- 
ROAD COMPANY. 

Supreme  Court,  North  Carolina,  April,  iSpj. 


KILLED  BY  TRAIN  WHILE  WALKING  ON  TRACK  —  ABSENCE  OF 
LIGHT  OR  SIGNAL.  —  In  an  action  10  recover  damages  for  the  death  of  a 
person  struck  by  a  train  while  walking  upon  defendant's  track  at  night,  it 
was  h^id  thai  plaintiff's  intestate  was  not  bound  to  be  on  the  lookout  lor  his 
safety,  if  there  was  no  light  or  other  proper  signal  gi  <ren  to  warn  him  of  his 
danger,  as  he  had  a  right  to  presume  that  defendant  would  take  proper 
precautions  to  avoid  injuring  pedestrians  on  lis  track. 

Appeal  by  plaintiff  from  judgment  rendered  for  defendant  in  the 
Superior  Court,  Durham  County.     The  facts  appear  in  the  opinioa. 
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F.  A.  Green,  J.  W.  Graham  and  Boone  &  Bryant,  for  appellant. 

L.  R,  Watts,  McRay  &  Day,  J,  B.  Batchelor  and  Winston  & 
Fuller,  for  appellee. 

Montgomery,  J. — The  plaintiff's  intestate,  in  the  night-time, 
was  walking  along  the  defendant's  track  between  Durham  and  East 
Durham,  the  public  being  accustomed  to  use  the  same  as  a  walking- 
way,  when  he  was  run  down  by  the  company's  engine,  which  was 
moving  with  a  box  car  in  front,  and  hurt  so  badly  that  he  died  from 
the  injury.  The  box  car  in  front  of  the  engine  obscured  the  head- 
light so  that  the  track  was  not  lighted  in  front  of  the  moving  train. 
The  testimony  as  to  whether  there  was  a  watchman  and  light  on  the 
box  car  was  conflicting  and  contradictory.  The  following  issues 
were  submitted  to  the  jury:  i.  Was  the  death  of  plaintiff's  intesute 
caused  by  the  negligence  of  defendant?  a.  Was  plaintiff's  intestate 
guilty  of  contributory  negligence?  3.  Could  the  defendant,  notwith- 
standing previous  negligence  of  the  plaintiff's  intestate,  have,  by 
the  exercise  of  ordinary  care  and  prudence,  avoided  injury  to  him  ? 
4.  What  damage  is  plaintiff  entitled  to  recover?  A  part  of  his  honor's 
charge  was  as  follows:  "  If  the  jury  should  answer  the  first  issue, 
'  Yes,  that  the  defendant  was  guilty  of  negligence,'  still  this  would 
not  excuse  the  plaintiff's  intestate  from  using  ordinary  care  and  due 
diligence  with  regard  to  his  own  safety.  If  he  could,  by  the  use  of 
ordinary  watchfulness  and  precaution,  have  discovered  the  approach 
of  the  car  and  engine  in  time  to  have  gotten  off  the  track  and  saved 
himself,  and  could  have  done  so  and  did  not,  then  he  contributed  to 
his  own  injury,  and  the  jury  would  answer  the  second  issue,  '  Yes." 
If  by  using  his  senses  he  could  have  seen  or  heard  the  train  coming, 
and  failed  to  do  so,  but  walked  thoughtlessly  and  carelessly  or 
recklessly  along  the  track,  then  he  was  guilty  of  negligence,  and 
contributed  to  his  own  injury."  This  was  error.  The  plaintiff  was 
not  required  to  be  on  the  lookout  for  his  safety,  if  there  was  no  light 
on  the  box  car  or  other  proper  signal  given  to  warn  him  of  his 
danger.  It  was  not  incumbent  on  him  to  be  on  the  lookout  for  a 
danger  which  he  had  no  reasonable  ground  to  apprehend  to  exist. 
He  had  a  right  to  suppose  that  the  company  would  take  care  to  pro- 
vide against  injuring  pedestrians  on  the  track  by  providing  proper 
lights  and  signals,  and  to  feel  secure  in  acting  upon  that  supposition ; 
and,  if  this  light  was  not  furnished  (and  there  was  testimony  going 
to  show  it  was  not),  the  company  was  not  only  negligent,  but  its 
negligence  was  a  continuing  one.  The  jury  found  that  the  defend- 
ant was  guilty  of  negligence  for  its  failure  to  have  a  light  on  the  car 
in  front  of  the  engine.  On  account  of  that  failure,  the  plaintiff's 
intestate  was  put  off  his  guard,  and  cut  off  from  the  opportunity  to 
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see  his  danger,  and  the  failure  was  a  continuing  negligence  or  omis- 
sion of  duty  on  the  part  of  the  company,  the  performance  of  which 
would  have  enabled  the  defendant  to  have  had  the  Ust  clear  oppor- 
tunity to  prevent  the  injury,  and  this  negligence  was  therefore  the 
proximate  cause  of  the  injury,  Lloyd  v.  Railroad  Co.,  iiS  N,  C. 
loio,  J4  S.  E.  Rep.  805 ;  Mesicr^  Railroad  Co.,  26  S.  E.  Rep.  148  {1) 
The  charge  of  his  honor  was  otherwise  a  clear  and  full  exposi- 
tion of  the  law  of  negligence  as  applicable  to  the  facts  in  the  case, 
and  if  Lloyd's  Case,  supra,  had  been  published  at  the  time  of  the 
trial,  his  honor  would  not  have  fallen  into  the  error  herein  pointed 
out. 

New  trial. 

DIXIE  CIGAR  COMPANY  v.  SOUTHERN  EXPRESS 
COMPANY. 

Supreme  Court,  North  Caroiina,  April,  iSpy. 


BILL  OF  LADING  — STIPULATION  LIMITING  LIABILITY  OF  CAR- 
RIER. —  A  stipulaiion  in  a  bill  tti  lading  that  tbc  carrier  would  not  be  liable 
unless  there  is  a  demand  in  writing,  made  nithin  thirty  days  from  the  date 
o(  the  bill  of  lading,  is  unreasonable  and  void.  So  A^ld  where  plaintiff's 
package  was  lost  by  the  defendant  (l). 

Appeal  from  judgment  rendered  for  plaintiff  in  the  Superior 
Court,  Forsyth  County, 

Watson  &  Buxton,  for  appellant. 

Jones  &  Patterson,  for  appellee. 

Clark,  J.  —  Stipulations  in  a  bill  of  lading  restricting  the  com- 
mon-law liability  of  a  common  carrier  are  invalid,  unless  reasonable, 
because  the  parties  are  not  dealing  on  an  equal  footing.  Railroad 
Co.  V.  Lockwood,  17  Wall.  357,  Wc  think  his  honor  properly  held 
that  a  stipulation  that  the  defendant  would  not  be  liable  unless 
there  is  a  demand  in  writing,  made  within  thirty  days  from  the  date 
of  the  bill  of  lading,  was  unreasonable  and  void.  The  instructions  to 
its  agents  upon  the  back  of  the  defendant's  envelopes  and  packages 
recognize  this,  for  those  instructions  require  the  agent  at  the  receiv- 
ing point,  when  the  consignee  cannot  be  found,  to  notify  him 
through  the  mail,  and,   if  the  package  is  not  delivered  in  thirty 

I.  Mesic  V.  Atlantic  &  N.  C.  R.  Co.  case  of  United  States  Watch-Case 
is  reported  in  t  Am.  Neg.  Rep.  347.  Company  v.  Southern   Express  Com- 

pany (N.  C),  decided  on  same  date  as 
s.  A  similar  ruling  was  held  in  the     case  at  bar. 
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days,  to  return  it  to  shipper.  This  contemplates  the  loss  of  time 
going  and  returning,  plus  thirty  days'  detention  at  the  receiving 
point.  To  require,  therefore,  every  shipper  to  visit  the  express 
office,  and  demand  in  writing  pay  for  his  package  before  the  time 
has  expired  in  which  it  should  be  returned,  under  penalty  of  losing 
pay  for  same  if  lost  by  negligence  or  other  default  of  the  express 
company,  is  an  unreasonable  requirement.  The  consignor,  having 
intrusted  the  package  to  the  common  carrier  for  a  consideration,  is 
entitled  to  rely  upon  the  carrier's  doing  its  duty,  without  worrying 
its  agents  or  himself  with  constant  inquiries  whether  it  has  done  so 
or  not.  If  the  package  is  returned  for  failure  to  find  the  con- 
signee, or  is  lost  or  stolen,  the  carrier  should  notify  the  consignor. 
We  are  inclined  to  think,  in  analogy  to  the  ruling  as  to  telegraph 
companies  (Sheriil  v.  Telegraph  Co.,  109  N.  C.  537,  14  S.  E,  Rep. 
94),  that  a  stipulation  would  be  reasonable  that  the  consignor  or 
consignee  should  make  his  demand  within  sixty  days  after  he  has 
notice  of  his  loss  or  damage  —  that  he  intends  to  hold  the  carrier 
responsible  for  negligence  or  other  default  —  so  that  the  carrier  may 
perpetuate  the  evidence  of  its  shifting  agents;  and  this  does  not 
abridge  the  statutory  time  in  which  the  action  can  be  brought.  ■ 
The  stipulation  here  being  void,  and  the  action  having  been  brought 
within  three  years,  the  plaintiff  was  entitled  to  recover.  No  error. 
Judgment  affirmed. 


FULP  V.  ROANOKE  AND  SOUTHERN  RAILROAD 
COMPANY. 

Supreme  Court,  North  Carolina,  April,  1897. 


PERSON  KILLED  ON  TRACK  BY  DEFENDANT'S  TRAIN  —  ERRONEOUS 
INSTRUCTION.  —  Where  a  person  was  killed  by  being  run  over  by  one  of 
defendant's  trains,  it  was  error  10  instruct  that  if  deceased  was  drunk  or 
unconscious  so  that  no  signal  would  have  aroused  him  in  lime  to  have 
avoided  being  slruclc  by  train  there  was  no  negligent  killing,  as  the  court 
omllted  to  charge  Ihal  even  if  the  deceased  was  drunk  ii  was  still  the  duty 
of  defendant   to   have   used   reasonable   care   to   avoid   killing    plaintiff's 


Appeal  from  judgment  rendered  for  defendant  in  the  Superioi 
Court,  Forsyth  County. 

J.  S.  Grogan,  for  appellant. 
Watson  &  Buxton,  for  appellee. 
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This  is  an  action  for  damages,  in  which  the  plaintiff  administratrix 
alleges  that  defendant  negligently  ran  over  and  killed  her  intestate, 
Westley  Fulp.  The  killing  was  admitted  to.  have  been  done  by  a 
freight  train  on  defendant's  road,  in  the  night-time,  near  a  public 
crossing  about  one  mile  north  of  Denney.  The  train  that  killed 
the  intestate  was  going  south,  and  struck  the  intestate  "  thirty  or 
forty  "  yards  north  of  the  crossing.  There  was  a  curve  in  the  road 
just  before  reaching  the  crossing. 

The  court  submitted  the  following  issues  to  the  jury,  and  they 
were  answered  as  indicated:   r.   "  Was  the  plaintiff's  intestate  negli- 
gently killed  by  the  defendant  company  ?     A.   No."     2.  "  Was  the 
intestate  guilty  of  contributory  negligence  ?     A,  Yes,"     3.  "What 
damage  is  the  plaintiff  entitled  to  recover?"     The  court  charged 
the  jury  that  the  burden  of  proof  to  establish   the  first  issue  was 
upon  the  plaintiff,  and  the  burden  to  establish  the  second  issue  was 
upon  the  defendant.     This  was  correct,  and  is  not  complained  of  by 
the  appellant,  and  we  cite  no  authority  to  sustain  a  ruling  that  we 
consider  correct,   and  of  which  there  is   no  complaint.     But  the 
court  further  charged  upon   this  first  issue  :   "  To  recover  on  this 
issue,  the  plaintiff  must  satisfy  the  jury  from  the  greater  weight  of 
evidence  that  there  was  a  failure  to  sound  the  whistle,  and  that  such 
failure  caused  the  killing;  and,  if  the  defendant  did  give  the  warn- 
ing whistle,  or  if,  at  the  time,  the   intestate  was  down   upon   the 
track,  drunk  or  unconscious,  so  that  no  signal  given  at  the  usual 
safe  and  ordmary  distance  would  have  aroused  the  intestate  in  time 
to  have  enabled  him  to  avoid  the  result,  there  was  no  negligent  kill- 
ing, and  the  issue  should  be  answered  '  No.'     (Plaintiff  excepted.)  " 
The  court  then  proceeded  to  charge  the  jury  on  the  second  issue, 
telling  them  the  burden  to  establish  this  issue  was  upon  the  defend- 
ant; and,  among  other  things,  he  charged  them  as  follows  :  "  If  the 
intestate  was  going  along  the  railroad  on  his  route  of  travel  in  the 
night-time,  and  about  the  schedule  time  of  trains  —  more  especially 
if  he  was  warned  that  a  train   was  near  —  and  was  run   over  and 
killed  at  a  point  away  from  the  crossing,  this  would  be  a  negligent 
act;  and,  if  killing  followed  as  a  consequence,  this  issue  should  be 
answered   'Yes.'      (Plaintiff  excepted.)"     "Or   if   the  intestate's 
failure  to  note    the  approach  of  trains  was  in   whole  or  in  part 
because  he  was  drunk,  and  was  run  over  and  killed  in  consequence, 
this  would  be  contributory  negligence,  and  the  jury   should  answer 
the    second     issue     'Yes.'      (Plaintiff    excepted.)"       The    court 
nowhere  in  the  charge  given  to  the  jury  places  any  responsibility 
on  the  defendant,   except  it  was  the  defendant's   duty  to   sound 
the  whistle  at  the  crossing.     And  while  the  judge  submits  this  to 
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the  jury,  he  connects  it  with  the  drunkenncRS  and  negligence  of  the 
intestate,  so  that  we  are  unable  to  see  whether  the  jury  passed  upon 
the  question  of  sounding  the  whistle  or  not.  As  he  says  in  his 
charge  upon  the  first  issue,  and  as  a  part  of  the  same  sentence  in 
which  he  charges  negHgence,  if  the  defendant  did  not  sound  the 
whistle,  "  or  if,  at  the  time,  the  intestate  was  down  upon  the  track, 
drunk  or  unconscious,  so  that  no  signal  given  at  the  usual  safe  and 
ordinary  distance  would  have  aroused  the  intestate  in  time  to  have 
enabled  him  to  avoid  the  result,  there  was  no  negligent  kitting,  and 
the  issue  should  be  answered  '  No."  "  This  instruction  was  given 
in  the  charge  upon  the  first  issue,  and  is  erroneous:  First,  for  the 
reason  that  it  so  connects  the  intestate's  negligence  with  the  negli- 
gence of  the  defendant  —  as  to  whether  the  defendant  sounded  the 
whistle  or  not  —  that  it  cannot  be  seen  whether  the  jury  passed 
upon  the  defendant's  negligence  or  not;  second,  for  the  reason  that 
it  put  the  burden  on  the  plaintiff  of  proving  that  the  intestate  was 
not  guilty  of  contributory  negligence;  though  he  had  charged  that 
the  burden  of  proving  the  intestate's  negligence  was  on  the  defend- 
ant. The  charge  on  the  second  issue  is  in  conflict  with  Pickett  v. 
Railroad  Co.,  117  N.  C.  616,  23  S.  E.  Rep.  264;  Lloyd  v.  Railroad 
Co.,  118  N.  C.  loio,  24  S.  E.  Rep.  805,  and  every  case  on  this  sub- 
ject to  be  found  in  our  reports,  except  it  may  be  Smith  v.  Railroad, 
114  N.  C.  719,  19  S.  E.  Rep.  S63,  923,  and  cases  there  cited;  and 
this  case  has  been  expressly  overruled.  There  was  no  evidence 
showing,  or  tending  to  show,  but  what  the  intestate  was  killed 
within  thirty  or  forty  yards  of  the  crossing.  Indeed,  the  defendant 
proved  this.  So  there  was  no  evidence  to  justify  the  court  in 
charging  that,  if  the  intestate  "  was  run  over  and  killed  at  a  point 
away  from  the  crossing,  this  would  be  a  negligent  act,  and,  if  kill- 
ing followed  as  a  consequence,  this  issue  should  be  answered 
'  Yes."  "  And  this  instruction  is  erroneous  for  that  reason  —  that 
it  was  without  any  evidence  to  support  it.  But  the  great  error  of 
the  charge  is  that  it  is  in  violation  of  that  great  principle  in  favor 
of  human  life,  so  thoroughly  settled  in  this  State  and  in  every  juris- 
diction, that  Ehe  jury  shall  pass  upon  the  acts  of  the  defendant 
where  negligence  is  alleged,  and  upon  the  contributory  negligence 
of  the  intesUte,  if  that  is  alleged.  This  has  not  been  done  in  this 
trial.  We  have  shown  that  it  has  not  been  done,  as  to  sounding 
the  whistle,  in  a  sufficiently  intelligible  way  to  be  understood 
whether  it  was  passed  on  or  not.  But,  more  than  that,  the  court 
below  does  not  require  any  care  on  the  part  of  the  defendant. 
There  is  not  one  word  said  in  the  charge  as  to  the  defendant's 
duties,  except  what  is  said  about  sounding  the  whistle.     The  jury 
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is  not  told  that,  though  the  intestate  may  have  been  guilty  of  negli- 
gence by  going  on  the  defendant's  road,  whether  drunk  or  sober,  it 
was  still  the  duty  of  the  defendant's  engineer  to  be  in  his  place,  on 
the  lookout;  and,  if  he  saw  the  intestate,  or  could,  by  due  diligence, 
have  seen  him  in  time  to  stop  the  train  and  save  the  life  of  the 
intestate,  it  was  his  duty  to  do  so;  and,  if  he  did  not,  he  was  guilty 
of  negligence  —  ' '  the  last  clear  chance  ' '  —  and  the  defendant  would 
be  liable.  That,  instead  of  giving  this  charge,  as  pointed  out  in  so 
many  cases  in  our  own  reports,  he  charged  the  jury  that  :  "  If  the 
intestate's  failure  to  note  approaching  trains  was  in  whole  or  in  part 
because  he  was  drunk,  and  was  run  over  and  killed  in  consequence, 
this  would  be  contributory  negligence,  and  the  jury  should  answer 
the  second  issue  'Yes.'"  This  puts  the  whole  case  upon  the 
intestate's  being  drunk ;  and,  if  this  charge  were  sustained,  it  would 
be  a  free  license  to  every  railroad  company  in  the  State  to  run  over 
and  kill  every  drunken  man  that  got  on  its  road,  whether  the  con- 
ductor saw  him  or  not  — a  doctrine,  it  seems  to  us,  too  shocking  to 
be  insisted  upon.  It  is  true  that  the  engineer  (Lacy)  says  that  he 
was  at  his  post,  and  that  the  headlight  enabled  him  to  see  for  fifty 
yards.  But  the  intestate  was  on  the  left-hand  side  of  the  track, 
but  between  the  rails,^  which  are  about  four  feet  apart;  and  on  this 
account  he  (the  engineer),  being  on  the  right-hand  side,  coyld  not 
see  the  intestate,  and  ran  over  and  killed  him,  and  did  not  know  he 
had  done  so  until  the  next  morning.  And,  suppose  he  did  swear  to 
this  state  of  facts,  was  his  word  to  be  taken  as  absolutely  true,  so 
as  to  render  it  unnecessary  to  submit  the  question  to  the  jury  ? 
Why  should  his  testimony  not  be  submitted  to  the  jury,  as  is  the 
testimony  of  other  witnesses  ? 

Judgment  reversed;  new  trial  ordered. 

Opinion  by  Furches,  J. 


WITSELL  V.  WEST  ASHEVILLE  AND  SULPHUR 
SPRINGS  RAILROAD  COMPANY. 

Supreme  Court,  North  Carolina,  April,  i8^j. 


STATEMENTS  OF  MOTORMAN  — .ff£J  GESTM.  —  '\^t  statements  and 
declarations  of  defendant's  motorman  made  to  plaintiff,  just  preceding  the 
accident,  as  to  the  condition  of  the  track,  overloading  and  speed  of  car,  etc., 
were  competent  as  part  of  the  rti  gtsla. 

DERAILMENT  OF  CAR  —  DUTY  OF  CARRIER  —  INSTRUCTION.  —  In  an 
action  to  recover  damaRcs  tor  injuries  sustained  by  reason  of  derailment  of 
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street  car  it  was  error  to  charge  that  defendant  should  have  provided  its 
ears  "  with  all  known  and  approved  nacbiner;  necessary  to  protect  its 
passengers  from  injury,"  the  requirement  being  the  use  of  all  approved 
appliances  in  general  use. 

Appeal  from  judgment  rendered  for  plaintiff  in  the  Superior 
Court,  Buncombe  County.  Plaintiff  was  injured  in  a  derailment  of 
a  street  car  in  wtiich  he  was  a  passenger. 

Merrimok  &  Merrimoh  and  Davidson  &  Jones,  for  appellant. 

L.  M.  Bourne  and  T.  H.  Cobb,  for  appellee. 

The  statements  and  declarations  of  the  motorman,  made  to  plain- 
tiff just  preceding  the  accident,  as  to  the  condition  of  the  track,  as 
to  his  not  having  sand,  and  the  car  being  late  and  overloaded,  and 
the  rapidity  of  the  speed,  were  competent  as  part  of  the  res  gestn, 
and  also  as  fixing  the  company  with  knowledge  of  facts  requiring  a 
greater  degree  of  care  and  prudence  than  ordinary. 

The  third  instruction  given  at  request  of  plaintiff  :  "  It  is  the 
duty  of  the  defendant  to  provide  its  cars  with  all  known  and 
approved  machinery  necessary  to  protect  its  passengers  from 
injury"  —  is  too  broad  and  exacting.  Many  appliances  and 
devices  "  necessary  to  protect  passengers  from  injury  "  are  not  yet 
invented,  and  it  is  little  short  of  requiring  the  use  of  them  that  the 
company  shall  adopt  all  such  when  invented,  as  soon  as  "  known 
and  approved."  Many  inventions  are  "known  and  approved" 
long  before  they  come  into  general  use,  and  to  thus  require  common 
carriers  to  adopt  the  latest  and  best  appliances  is  too  harsh  and 
unreasonable.  Janney  couplers,  Miller  platforms,  air-brakes,  elec- 
tric lighting  for  cars,  and  many  other  improvements  were  "  known 
and  approved  "  by  some,  and  possibly  by  many,  people  before  they 
came  into  general  use.  The  rule  as  to  the  conduct  of  common  car- 
riers in  managing  transportation  is  thus  slated  by  Burwell,  J.,  in 
Haynes  v.  Gas  Co.,  114  N.  C.  303,  an,  19  S.  E.  Rep.  344,  346  : 
"  Passengers  on  railroad  trains  have  a  right  to  expect  and  require 
the  exercise  by  the  carrier  of  the  utmost  care,  so  far  as  human  skill 
and  foresight  can  go,  for  the  reason  that  the  neglect  of  duty  in  such 
cases  is  likely  to  result  in  great  bodily  harm,  and  sometimes  death, 
to  those  who  are  compelled  to  use  that  means  of  conveyance." 
But  this  applies  to  the  management,  and  not  to  the  kind  of 
machinery  and  appliances  to  be  furnished.  In  Mason  v.  Railroad 
Co.,  Ill  N.  C.  48a,  487,  16  S.  E.  Rep.  698,  699,  it  is  said  ;  "  It  is 
not  the  duty  of  railway  companies  to  furnish  machinery  of  the  very 
best  varieties,  or  to  attach  appliances  of  the  latest  and  safest  kinds, 
but  that  it  is  culpable  to  use  cars  or  engines  of  any  particular  pat- 
tern, which  an  ordinary  inspection  would  show  to  be  defective;" 
-   Vol.  II  —  41 
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but  this  has  reference  to  furnishing  machinery  and  appliances  when 
the  complaint  comes  from  an  employee  who  has  been  injured.  To 
draw  the  rule  as  to  the  machinery  and  appliances  which  it  is  negli- 
gence not  to  furnish  as  to  passengers  is  more  difficult.  The  rule 
laid  down  by  his  honor  is  incorrect.  It  would  discoura^  the  build- 
ing of  new  roads,  if  every  corporation  is  held  to  so  strict  a  rule  that 
it  must  keep  a  lookout  for  improvements  and  inventions,  and,  when 
one  such  is  "  known  and  approved,"  that  it  is  negligence  to  fail  to 
buy  it.  Such  rule  is  unreasonable  and  compliance  with  it  imprac- 
ticable. The  prompt  introduction  of  so  valuable  and  much  needed 
an  improvement  as  the  Janney  coupler  was  beyond  the  means  of 
many  corporations,  and,  when  the  act  of  Congress  made  their  use  in 
interstate  commerce  imperative,  a  date  was  set  years  ahead  for  the 
act  to  go  into  operation.  The  courts  cannot  act  precipitately  in 
such  matters.  Before  it  is  negligence  not  to  adopt  improved  appli- 
ances or  machinery,  there  must  something  more  appear  than  that 
they  are  "  known  "  and  "approved."  The  correct  rule  is  more 
nearly  this  :  "  It  is  negligence  not  to  adopt  and  use  all  approved 
appliances  which  are  in  general  use,  and  which  are  necessary  for  the 
safety  of  passengers."  To  require  an  adoption  by  any  particular 
defendant  before  such  appliances  have  come  into  ordinary  use,  as 
soon  as  "  known  and  approved,"  is  simply  to  say  each  corporation 
must  have  the  "  latest  and  best."  The  burden  of  looking  out  and 
buying  each  new  appliance  is  too  great.  The  rule  has  also  been  thus 
stated  ;  "  It  is  the  duty  of  the  carrier  to  furnish  everything  neces- 
sary to  the  security  of  their  passengers  which  is  reasonably  consist- 
ent with  the  business  of  the  carrier  "  (j  Wood  R'y  Law,  sec.  301); 
or  "  approved  appliances  in  general  use  "  (5  Elliott,  R.  R.  sec.  1224); 
or  that  "  the  carrier  shall  do  all  that  human  care,  vigilance,  and 
foresight  can  reasonably  do,  consistently  with  the  mode  of  convey- 
ance and  the  practical  operation  of  the  road  "  (Fuller  v.  Talbot,  13 
111,  398).  "  A  company  cannot  be  required,  for  the  sake  of  making 
travel  upon  their  road  absolutely  free  from  peril,  to  incur  a  degree 
of  expense  which  would  render  the  operation  of  the  road  impracti- 
cable. It  would  be  unreasonable,  for  example,  to  hold  that  a 
roadbed  should  be  laid  with  ties  of  iron  or  cut  stone,  because  in 
that  way  the  danger  arising  from  wooden  ties  subject  to  decay 
would  be  avoided;  but,  on  the  other  hand,  it  is  by  no  means 
unreasonable  to  hold  that  if  wood  ties  are  used  they  must  be  abso- 
lutely sound  and  roadworthy."  Railway  Co.  v.  Thompson,  56  111. 
138,  143.  The  carrier  must  not  be  lacking  in  any  appliances  which 
sound  rules  require  it  should  have,  but  it  is  not  bound  to  use  every 
means  scientific  skill  might  suggest  to  prevent  accidents.     Steinweg 
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V.  Railway  Co.,  43  N.  Y.  123.  If  an  appliance  is  such  that  the  rail- 
roads should  have  it,  the  poverty  of  the  company  is  no  sufficient 
excuse  for  not  having  it.  But  whether  the  corporation  is  negligent 
not  to  have  it  depends,  not  upon  the  bare  fact  that  its  use  would 
conduce  to  greater. security,  as  the  expensive  appliances  above  men- 
tioned, nor  upon  its  being  "  known  and  approved  "  or  "  the  latest 
and  best,"  but  the  more  reasonable  and  just  rule  is  as  above  stated, 
that  the  carrier  must  have  "  all  approved  appliances  that  are  in  gen- 
eral use  and  which  are  necessary  for  safety  of  passengers." 

Judgment  reversed ;  new  trial  ordered. 

Opinion  by  Clark,  J. 

HODGES  V.  SOUTHERN  RAILWAY  COMPANY. 

Supreme  Court,  North  Carolina,  April,  iSp?. 


ALIGHTING  FROM  MOVING  TRAIN  —  IKVITATION  TO  AUGHT- 
EVIDENCE. —  In  an  acdon  to  recover  damages  for  injuries  sustained 
while  alighting  from  a  moving  train  where  it  appeared  that  the  name  of 
station  was  called,  the  door  was  opened,  that  plaintiff  got  on  the  steps,  the 
porlcr  said,  "  All  right,  sit,"  and  plaintiff,  in  getting  off,  was  injured,  there 
was  sufficient  evidence  to  submit  to  jury,  and  nonsuit  was  error  (i). 

Appeal  by  plaintiff  from  judgment  of  nonsuit  in  the  Superior 
Court,  Mecklenburg  County.     The  facts  appear  in  the  opinion. 

BuRWELL,  Walkek  &  Cansler,  for  appellant. 

Geo.  F.  Bason,  for  appellee. 

Douglas,  J.  —  In  this  case,  the  court  below,  at  the  close  of  the 
evidence,  having  intimated  an  opinion  that  the  plaintiff  was  not,  in 
any  aspect  of  the  evidence,  entitled  to  recover,  the  plaintiff 
excepted,  and  submitted  to  a  nonsuit.  We  think  there  was  error. 
Taking  the  evidence  of  the  plaintifT  as  true  (and  it  must  be  so  taken 
for  the  purposes  of  this  appeal),  there  was  sufficient  evidence  to  go 
to  the  jury  as  to  the  negligence  of  the  defendant.  Viewed  in  the 
light  of  the  same  testimony,  the  action  of  the  plaintiff  was  not  con- 
tributory negligence  per  se.  His  station  having  twice  been  called, 
he  went  to  the  front  end  of  the  car  to  get  off.  The  porter  opened 
the  door  for  him,  and  the  plaintiff  stepped  down  to  the  last  step  of 
the  car.     While  the  plaintiff  was  standing  there,  the  porter,  who  was 

I.  For  actions  arising  out  of  injuries  Una,  sec  6  Am,  Neg.  Cas.  93-140.  For 
sustained  while  alighting  from  or  actions  in  other  States,  see  Am.  Neg. 
boarding  trains,  etc.,  In  North  Caro-      Cas.,  vols.  3-6. 
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standing  behind  him  with  a  light,  said,  "  All  right,  sir,"  The  plain- 
tiff then  stepped  off,  and  was  injured.  Under  the  circumstances, 
the  plaintiff  had  a  right  to  suppose  that  the  remark  of  the  porter 
was  addressed  to  him,  and  be  iras  not  necessarily  negligent  in 
acting  upon  it.  It  was  dark,  and  he  could  not  tell  whether  the  train 
was  moving.  The  porter  must  have  known  that  the  plaintiff  was 
standing  there,  for  the  purpose  of  getting  off  at  the  proper  time: 
and,  if  the  expression  **  All  right  "  meant  anything,  it  meant  that 
all  was  right  for  him  to  get  off.  It  was  not  only  an  implied  invita- 
tion to  get  off,  but  it  was  equivalent  to  an  assurance  that  he  could 
safely  do  so.  There  was,  therefore,  no  negligence  per  le,  if  any  at 
all.  Lambeth  v  Railroad  Co.,  66  N.  C.  494  (i)  ;  Nance  v.  Railroad 
Co.,  94  N.  C.  619  (2)  ;  Watkins  v.  Railroad  Co.,  116  N.  C.  961.  ai 
S.  E.  Rep.  409  (3)  ;  Hinshaw  v.  Railroad  Co.,  118  N.  C.  1048,  24  S. 
E.  Rep.  426  {4).  We  have  considered  only  the  plaintiff's  evidence 
with  such  of  the  defendant's  evidence  as  was  favorable  to  the  plain- 
tiff, and  this  is  all  that  could  properly  have  been  considered  by  the 
court  below;  otherwise  the  court  would  have  been  compelled  to 
pass  upon  the  weight  of  the  evidence,  which  is  exclusively  within 
the  province  of  the  jury.  Wittowsky  v.  Wasson,  71  N.  C.  451; 
State  V.  Powell,  94  N.  C.  965;  State  v.  Chancy,  no  N.  C.  507,  14  S. 
E.  Rep.  780;  Spruill  v.  Insurance  Co.  (at  this  term)  27  S.  E.  Rep. 
39,  For  error  in  the  intimation  of  his  honor,  a  new  trial  is  ordered. 
Faircloth,  Ch.  J.,  dissented. 


KLINE  V.  ELECTRIC  TRACTION  COMPANY. 

Supreme  Court,  Pennsylvania ,  May,  189J. 


SPEED  OF  AN  ELECTRIC  CAR.—  Where  there  was  no  evidence  of  the  rate  of 
speed  of  an  electric  car  and  the  motorman  stopped  it  within  about  its  own 
length,  the  mere  fact  that  the  car  was  moving  faster  than  usual  when  it 
struck  the  plaintiff,  was  not  sufficient  to  justify  the  jury  in  finding  the 
defendant  guilt<^  of  negligence. 

RUNNING  OVER  CHILD  — FAILURE  TO  SOUND  THE  GONG. —  U  was 
not  negligence  for  the  motorman  to  (ail  to  ring  the  gong  at  a  street  crossing 

1.  Lambeth  v.  North  Carolina  R.  R.  3.  Watkins  v.  Raleigh,  etc..  R.  Co.. 
Co.,  66  N.  C.  494,  is  reported  in  6  Am.  116  N.  C.  g6i,  is  reported  in  6  Am. 
Neg.  Cas.  93.                                                Neg.  Gas.  127. 

2.  Nance  v,  Carolina  Central  R.  Co.,  4.  Hinshaw  v.  Raleigh,  etc..  R.  Co.. 
94  N.  G.  619,  is  reported  In  6  Am.  Neg.  118  N.  C.  1047.  is  reported  in  6  Am. 
Cas.  98.                                                                Neg.  Cas.  134. 
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where  Ihere  was  no  one  to  be  warned  and  no  one  lo  get  en  or  off  the  car, 
and  such  lailure  was  not  the  cause  of  Ihe  car  striking  a  child  that  dashed 
from   the  sidewalk   in   front  of  the  car  when  it  was  in   the  middle  of  the 

Appeal  from  judgment.  Court  of  Common  Pleas,  Philadelphia 
County,  in  favor  of  plaintiff. 

J.  Howard  Gendell,  for  appellant. 

Thomas  A.  Fahy,  for  appellee. 

Williams,  J.  —  The  story  of  the  plaintiff's  injury  is  free  from 
difficulty,  and  without  any  conflict  in  the  testimony  as  to  any 
important  particular.  The  defendant's  car  was  moving  along  South 
Tenth  Street,  making  its  usual  circuit.  The  plaintiff,  who  was  a 
mere  child,  was  playing  with  seveial  other  children  upon  one  side  of 
the  street.  As  the  car  was  rapidly  approaching,  she  suddenly 
started  to  run  across  the  street  in  front  of  it,  and  reached  the  tracic 
just  in  time  to  be  hit  by  it,  and  to  suffer  the  injury  of  which  she  now 
complains.  It  was  about  eight  o'clock  in  the  evening  of  the  15th 
of  June,  and  the  headlight  on  the  front  of  the  car  was  burning. 
The  motorman  appears  to  have  been  watchful,  and  upon  discover- 
ing the  movement  of  the  child  he  turned  off  the  current,  and  applied 
the  brake  with  such  vigor  as  to  stop  the  car  within  a  short  distance, 
estimated  at  from  twenty  to-forty  feet.  The  noise  made  in  suddenly 
stopping  the  car  attracted  attention  in  the  neighboring  dwellings. 
When  the  car  was  brought  to  a  standstill,  the  child  was  found  under 
it  and  between  the  tracks,  and  was  extricated  from  her  perilous 
condition  without  other  apparent  injury  than  external  bruises  and 
two  scalp  wounds.  These  soon  healed,  leaving  no  more  serious 
results  than  scars.  This  action  is  brought  by  her  father,  as  next 
friend,  to  recover  for  such  injury  as  she  has  suffered  on  account  of 
the  accident.  If  she  had  been  of  sufficient  age  to  be  chargeable 
with  contributory  negligence,  it  is  probable  the  defendant  would 
have  relied  upon  the  circumstances  connected  with  the  collision  as 
proof  of  such  negligence;  but  her  years  remove  this  question  from 
the  case,  and  leave  only  that  of  the  negligence  of  the  defendant. 
The  evidence  upon  which  this  question  was  submitted  to  the  jury 
related  to  the  speed  of  the  car,  and  the  absence  of  a  signal  at  the 
crossing  of  Fitzwater  street,  which  was  the  last  street  crossed  by 
the  car,  and  was  half  a  square  or  more  from  the  place  of  the  acci- 
dent. The  learned  trial  judge  said  in  his  charge  to  the  jury: 
"  Now,  the  plaintiff  in  this  case  complains,  and  has  endeavored  to 
establish  by  the  testimony  of  a  number  of  individuals  —  among 
them  Mr.  Lewis  and  Mr.  Morgan  —  that  this  car  was  running  at  an 
unusual  rate  of  speed.     *     •     •     The  witness  has  said  it  did  not 
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slow  up  at  Fitzwater  street,  and  that  ao  bell  was  rung.  *  *  * 
Therefore,  the  plaintiff  claims  that  is  sufficient  to  justify  you  in 
assuming  that  these  parties  were  negligent.  •  *  *  Therefore,  if 
you  believe  these  facts  to  have  been  established,  it  is  sufficient  to 
justify  you  in  forming  the  opinion  that  the  company  was  negligent." 
But  we  are  without  any  definite  information  as  to  the  speed  of  this 
car.  The  witnesses  are  of  opinion  that  it  was  greater  than  usual, 
but  it  was  not  so  great  but  the  motorman  was  able  to  stop  it  within 
about  its  length.  We  are  not  prepared  to  lay  down  any  rule  in 
regard  to  the  rate  of  speed  at  which  an  electric  car  may  be  run 
between  crossings,  nor  to  say  that  the  mere  fact  that  the  defendant's 
car  was  moving  fasterthan  usual  at  the  time  the  plain ti£F  ran  in  front  of 
it  would  be,  in  the  language  just  quoted  from  the  charge,  "  sufficient  to 
justify  "  the  jury  in  finding  the  defendant  guilty  of  negligence.  All 
that  can  be  safely  said  upon  this  subject  is  that  the  car  must  be  kept 
well  in  hand,  and  that  the  speed  must  not  be  so  great  as  to  make  this 
impossible,  or  to  endanger  the  safety  of  the  public  using  the  streets 
with  reasonable  care.  But  these  passenger  railways  are  created  to 
facilitate  the  movements  of  the  general  public,  and  to  furnish  rapid 
transit  for  citizens  from  their  homes  to  the  business  center  of  the 
city.  They  are  practically  indispensable  in  all  great  cities.  The 
same  rules  as  to  speed  that  may  be  applied  to  ordinary  vehicles  pro- 
pelled by  horses  are  not  applicable  to  street  cars.  They  move  upon 
a  track  from  which  they  cannot  turn,  which  is  plainly  visible,  and 
which  is  prepared  with  a  view  to  the  rapid  movement  of  cars  upon 
it.  The  cars  can  be  seen  and  heard  for  considerable  distances,  and 
are  required  to  warn  persons  who  may  be  upon  their  tracks  of  their 
approach.  The  purpose  of  their  owners  and  the  demand  of  the 
public  arc  that  the  greatest  rate  of  speed  consistent  with  the  safety 
of  other  persons  using  the  street  or  highway  shall  be  maintained; 
and  we  are  unable  to  say  that  any  rate  of  speed  that  does  not  trans- 
cend these  limits  is  negligent,  or  should  be  submitted  to  the  jury  as 
"  sufficient  to  justify  "  a  verdict  against  the  railway  company.  As 
to  the  failure  to  ring  the  bell  at  Fitzwater  street,  it  is  enough  to  say 
that  the  evidence  shows  that  the  cars  stopped  there  only  when  there 
were  passengers  to  get  on  or  off  at  that  crossing,  and  that  it  was 
not  a  regular  stopping  place.  On  the  day  of  this  accident  there 
was  no  one  to  get  on  or  off  this  car  at  that  street,  and  there  was 
nothing  to  require  it  to  do  more  than  slacken  its  speed  as  it  crossed 
the  street.  There  was  no  one  upon  the  street  to  be  warned,  and  no 
occasion  for  striking  the  gong  or  bell.  It  went  on,  with  an  unob- 
structed track  before  it,  into  the  next  square,  when  suddenly  this 
child  dashed  into  the  street  just  before  it.     The  motorman  saw  the 
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movement,  and  at  once  applied  the  brake  with  such  force  as  to 
atiract  attention  from  people  who  were  indoors  for  some  distance 
along  the  street,  and  with  such  effect  as  to  stop  the  car  almost 
instantly.  There  was  nothing  in  all  this  to  require  the  striking  of 
the  gong,  or  to  suggest  its  necessity  to  the  motorman.  The  fact 
that  this  was  not  done,  under  the  circumstances  disclosed  by  the 
evidence  in  this  case,  was  not  the  cause  of  this  accident,  nor  could 
his  failure  to  do  so  amount  to  negligence.  Upon  a  careful  examin- 
ation of  this  record,  we  are  unable  to  find  any  evidence  of  negli- 
gence on  the  part  of  the  defendant  sufficient  to  justify  the  submis- 
sion of  the  question  to  the  jury.  The  case  strongly  resembles  that 
of  Funk  r.  Traction  Co.,  175  Pa.  St.  SS9.  34  Atl.  Rep.  861,  in  every 
important  particular.  The  injury  was  not  inflicted  at  a  crossing 
where  the  passage  of  footmen  should  be  looked  for.  The  child 
was  upon  the  sidewalk  until  it  ran  suddenly  on  the  track,  and  was 
struck  on  the  instant  of  reaching  it.  The  immediate  cause  of  the 
injury  was,  therefore,  her  own  thoughtless  act,  for  which  the  defend- 
ant is  in  no  way  responsible;  and,  no  act  of  negligence  on  the  part 
of  the  motorman  being  shown,  there  can  be  no  recovery.  Chilton 
r.  Traction  Co.,  15a  Pa.  St.  425,  35  Atl.  Rep.  606;  Railroad  Co.  v. 
Spcaren,  47  Pa.  St.  300. 

The  assignments  of  error  are  sustained,  upon  the  facts  of  this 
case,  and  the  judgment  is  reversed. 

GOLDRICK  V.  UNION  RAILROAD  COMPANY. 

Supreme  Court,  Rhode  Island,  yune,  iSgj. 


PLEADING  —  COLLISION.  —  An  allcKation  that  through  the  negligence  of  the 
defendaDi  in  operating  its  cat  and  without  fault  on  the  pan  of  the  plaintiff, 
it  ran  into  plaintiff's  wagon,  and  he  was  thrown  out  and  injured,  \%  sulB- 
cieni  without  spccilring  in  what  particular  the  defendant  was  negligent. 

Actios  of  trespass  on  the  case  for  negligence. 

Van  Slyck  &  Mumford,  for  plaintills. 

David  S.  Baker,  for  defendant. 

Matteson,  Ch.  J.  —  This  is  an  action  of  trespass  on  the  case  for 
negligence.  The  declaration,  in  its  several  counts,  avers  in  techni- 
cal form  that  the  defendant,  by  its  servant,  so  carelessly  and  improp- 
erly drove,  governed,  and  directed  one  of  its  cars,  and  so  carelessly 
and  improperly  managed  the  machinery  by  which  it  was  operated, 
that,  by  and  through  the  carelessness,  negligence,  and  improper 
conduct  of  the  defendant,  by  its  servant  in  that  behalf,  and  without 
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fault  or  negligence  on  the  part  of  the  plaintiff,  the  car  ran  and 
struck  with  great  force  and  violence  upon  and  against  a  wagon  in 
which  the  plaintiff  was  riding,  and  thereby  the  plaintiff  Tas  cast 
out,  and  thrown  with  great  force  and  violence  off  the  wagon,  to  and 
upon  the  ground.  The  defendant  has  demurred  to  the  declaration 
on  the  ground  that  it  does  not  set  forth  in  what  particular  the 
defendant  was  negligent. 

We  think  the  averment  is  sufficient.  It  is  the  usual  averment  in 
cases  of  injury  by  collision  on  a  highway.  Chase  v.  Steamboat  Co., 
lo  R.  I.  79;  Parker  v.  Steamboat  Co.,  17  R.  I.  376,  33  Atl.  Rep. 
284,  and  33  Atl.  Rep.  loa  ;  Wilson  v.  Railroad  Co.,  18  R.  I. 
491,  29  Atl.  Rep.  258.  We  do  not  see  that  the  fact  that  the 
cars  of  the  defendant  move  on  fixed  rails,  and  within  a  prescribed 
tract,  so  that  they  are  unable  to  get  out  of  the  way  by  turning  to 
the  right  or  left,  takes  the  case  out  of  the  ordinary  rule.  If  it  be 
conceded  that  the  railroad  company  has  a  paramount  right  to  use 
that  portion  of  the  street  occupied  by  its  track,  since  its  cars  are 
necessarily  confined  to  its  rails,  and  cannot  turn  to  the  right  or  left, 
the  public,  nevertheless,  also  have  the  right  to  use  the  street,  includ- 
ing the  portion  occupied  by  the  track;  and  it  is  incumbent  on  the 
railroad  company,  notwithstanding  its  paramount  right,  to  exercise 
due  care  in  the  operation  of  its  cars  not  to  injure  those  who  may  be 
traveling  on  the  street.  The  allegation  contains  the  averment  that 
the  plaintiff  was  without  fault  or  negligence,  which  is  equivalent  to 
saying  that  he  was  in  the  exercise  of  due  care.  If  so,  the  fact  that 
the  accident  happened  raises  a  presumption  that  the  defendant  was 
negligent,  nothing  appearing  to  the  contrary,  because  of  its  control 
of  the  agent  causing  the  injury,  and  because  such  accidents  do  not 
ordinarily  happen  without  negligence.  Parker  v.  Steamboat  Co.,  17 
R.  I.  377,  32  Atl.  Rep.  284,  and  23  Atl.  Rep.  102. 

Demurrer  overruled,  and  case  remitted  to  the  Common  Pleas 
Division  for  further  proceedings. 

PATTERSON  V.  CITY  OF  AUSTIN. 

Court  of  Civil  Appeals,  Texas,  January,  189J. 


INJURED  WHILE  DRIVING  — DEFECTIVE  STREETS.  — In  an  action  lo 
recover  damages  for  personal  injuries  sustained  by  plainiiff's  horse  taking: 
fright  at  a  pile  of  stones  In  the  roadway,  where  it  was  proved  that  the 
obstruction  had  frightened  other  horsesand  that  the  pile  of  stones  had  been 
allowed  to  remain  in  ihe  roadway  for  a  few  days  before  the  injury  to  plain- 
tiff, the  court  erred  in  not  finding  negligence  against  the  city. 
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Appeal  from  judgment  rendered  for  defendant  in  the  District 
Court,  Travis  County. 

Osceola  Archer,  for  appellant. 

On  June  13,  1893,  appellant  was  traveling  in  a  one-horse  buggy 
along  a  public  street  in  the  city  of  Austin,  when  the  horse  took 
fright  at  a  pile  of  stones,  partially  obscured  by  weeds  lying  in  the 
street,  but  outside  of  the  improved  and  traveled  portion  thereof, 
and  ran  the  buggy  against  a  parapet  wall  of  a  bridge,  and  threw 
appellant  out  of  the  buggy  and  into  a  creek,  thereby  causing  him 
certain  physical  injuries;  and  he  has  sued  the  city  to  recover  dam- 
ages. The  case  was  tried  before  the  court  without  a  jury,  and  judg- 
ment rendered  for  the  city.  The  plaintiif's  petition  charged  the 
city  with  negligence  —  First,  in  the  construction  of  and  failure  to 
repair  the  bridge;  and,  second,  in  allowing  the  pile  of  stones  to 
remain  in  the  street.  The  trial  court  filed  conclusions  of  fact  and 
law,  holding,  1,  that  the  plaintiff  was  exercising  due  care,  and  driv- 
ing a  gentle  horse;  2,  that  the  city  was  not  negligent  concerning 
the  bridge;  3,  that  if  there  was  negligence  in  that  respect,  the 
plaintiff  was  guilty  of  contributory  negligence  in  attempting  to  cross 
the  bridge,  knowing  its  defective  condition;  and,  4,  that  the  city 
was  not  guilty  of  negligence  as  to  the  pile  of  stones.  The  correct- 
ness of  these  holdings  is  challenged  by  appellant,  and,  in  view  of 
the  evidence  in  the  record,  it  seems  to  us  that  the  last  finding  is  not 
only  against  the  great  preponderance  of  the  testimony,  but  is  con- 
trary to  about  all  the  evidence  bearing  on  that  question.  Six 
witnesses  testified  to  seeing  other  horses  besides  appellant's  become 
frightened  at  the  pile  of  stones,  and  two  of  them  (Mrs.  Shepard  and 
Mr.  Rumsey)  said  they  saw  a  great  many  horses  take  fright  at  the 
stones,  and  Mrs.  Shepard  stated  that  she  knew  of  no  horse  passing 
there  that  did  not  scare  at  them.  Rumsey  and  Mrs.  Shepard  lived 
near  the  place  where  the  accident  happened,  and  had  ample  oppor- 
tunities for  observing  horses  that  passed  the  pile  of  stones.  The 
stones  had  been  placed  in  the  street  under  the  authority  of  the  city 
for  the  purpose  of  enlarging  and  improving  the  bridge,  and  had 
been  there  ten  days  or  two  weeks,  The  city  engineer  and  the  city 
street  commissioner  had  actual  knowledge  that  the  stones  were 
there  at  the  time  of  and  before  the  accident.  In  fact,  the  testimony 
shows  that  the  latter's  horse  frequently  took  fright  at  the  stones. 
After  the  accident,  the  street  commissioner  removed  the  stones  by 
rolling  them  down  the  hill  out  of  sight,  and  it  seems  they  remained 
there  until  they  were  used  in  enlarging  the  bridge.  The  defendant 
o.Tered  no  evidence  tending  to  contradict  the  testimony  of  the  six 
witnesses  for  the  plaintiff  to  the  effect  that  quite  a  number  of  horses 


DigiLi^edbyGoOgle 


€50  AMERICAN  Negligence  Reports. 

had  taken  fright  at  the  pile  of  stoaes,  and  did  not  attempt  to  show 
that  any  horse  that  passed  them  had  not  become  frightened  at  them. 
The  court  below  was  of  the  opinion  that  the  evidence  would  not 
justify  a  finding  that  the  pile  of  stones  was  naturally  calculated  to 
frighten  horses  of  ordinary  gentleness,  and  that,  if  calculated  to 
have  that  eSect,  inasmuch  as  it  was  the  city's  right  and  duty  to 
keep  the  bridge  in  proper  repair,  and  as  the  stones  were  necessary 
for  that  purpose,  it  was  not  guilty  of  negligence  in  allowing  them 
to  remain  where  they  were.  We  are  unable  to  concur  in  either 
of  these  views.  We  concede  the  proposition  that  the  right  and  duty 
of  a  municipal  corporation  to  construct,  maintain,  and  repair  streets 
and  bridges  involve  the  incidental  right,  if  necessary,  to  place  in 
the  street  proper  material  for  the  accomplishment  of  such  purposes. 
But  when  such  material  is  naturally  calculated  to  frighten  horses  of 
ordinary  gentleness,  and  thereby  endanger  the  lives  and  limbs  of 
the  traveling  public,  it  becomes  the  duty  of  the  municipality  either 
to  so  place  the  material  as  that  it  cannot  be  seen  by  such  animals, 
cr  to  temporarily  close  the  street,  so  as  to  prevent  its  use  by  per- 
sons traveling  in  vehicles  or  on  horseback;  and  a  failure  to  dis- 
charge these  duties  would  justify  a  finding  of  negligence.  Under 
the  pleadings  in  this  case  the  question  of  negligence  in  failing  to 
close  the  street  so  as  to  prevent  travel  thereon  is  not  involved,  but 
the  issue  of  negligence  in  permitting  the  stones  to  remain  at  a  point 
in  the  street  where  they  could  be  seen  by  passing  horses  is  pre- 
sented; and,  as  the  testimony  shows  that  the  stones,  as  located  in 
the  street,  were  naturally  calculated  to  frighten  ordinarily  gentle 
horses,  and  that  they  could  have  been  placed  — as  they  were  soon 
after  the  accident  —  out  of  sight,  and  in  reasonably  convenient  dis- 
tance from  the  bridge,  we  think  the  court  should  have  found  as  a 
fact  that  the  defendant  was  guilty  of  negligence  concerning  the  pile 
of  stones  (i). 

Judgment  reversed. 

Opinion  by  Key,  J. 

I.  "  On  the  quesiian  of  (he  liability  abov«.     Elliott,  Roads  ft  S,  449.  and 

of  municipal  corporations  in  this  class  cases   cited;    i    Harris,    Dam.   Corp., 

of    cases."    the     court    said;      "  The  S  87,  and  cases  eifed;  9  Am.  &  Eng. 

authorities  are  not  entirely  harmoni-  Enc.    Law.   386.   3S7,  and  cases  cited. 

ous.     There    is    a    line    of    decisions  See.  also,  City  of  Ironlon  p.  Kelley.  38 

<Piollet  V.  Simmers,   106   Pa.   St.  no;  Ohio  Si,    50;    City  of    Loganspon   v. 

Agnew  V.  Corunna,   55   Mich.  428.   at  Dick,  70  Ind.  65;   Town  of  Rushviile 

N.   W.   Rep.   873).   which   apparently  v,  Adams,  107  Ind.  47s,  8  N.  E.  Rep. 

sustains  the  views  of  the   trial  court;  aga;  Young  »/.  City  of  New  Haven,  39 

but  we  think  the  weight  of  authority  Conn.  43S;  Willatd  v.  Newbury,  aa  V'L 

supports      Ihe     doctrine     announced  458. 
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SAN  ANTONIO  AND  ARKANSAS   PACIFIC   RAIL- 
WAY COMPANY  V.  MOORE. 

Court  of  Civil  Appeals,  Texas,  March,  1S97. 


LOSS  OF  HOGS  IN  TRANSIT  — CONNECTING  CARRIER  — PLEADING 
AND  PRACTICE.  —  Wbcrc  a  connecliog  carrier  sought  Xo  bring  in  another 
carrier  as  a  party,  upon  whose  line  It  alleged  the  shipper's  cattle  were  dam- 
aged, but  the  plea  was  dismissed,  the  defendant  was  not  prejudiced  by 
such  dismissal,  as  no  liability  attached  to  defendant  for  losses  prior  to  the 
time  it  received  the  cattle. 

Appeal  from  judgment  rendered  for  plaintiff  in  the  Gonzales 
County  Court. 

McNeal,  Harwood  &  Walsh,  for  appellant. 

Appellee  shipped  a  lot  of  hogs  from  Lufkin  to  Gonzales.  At  the 
former  place  they  were  delivered  to  the  Houston,  East  &  West  Texas 
Railway  Company,  which  company  delivered  them  to  appellant  at 
Houston  to  be  transported  to  destination.  Appellee  claimed  that 
forty-one  head  were  negligently  lost  by  appellant,  and  that  those  that 
went  through  were  damaged  by  appellant's  negligence ;  the  total 
damage  being  laid  at  $319.50.  Appellant  pleaded  that  the  damages 
were  fraudulently  alleged  in  order  to  give  jurisdiction.  This  issue 
was  submitted  to  and  decided  by  the  jury  in  favor  of  the  jurisdiction. 
It  also  pleaded  that  part  of  the  loss  and  damage  occurred  on  the 
Houston,  East  &  West  Texas  Railway  Company,  before  the  ship- 
ment reached  appellant  at  Houston,  and  caused  said  railway  company 
to  be  cited.  The  latter  pleaded  to  the  jurisdiction,  on  the  ground 
that  it  could  not  be  sued  in  Gonzales  county;  and  the  court,  passing 
on  this  plea  without  hearing  testimony,  dismissed  it  from  the  case. 
This  is  assigned  as  error,  for  the  reasons  that  no  evidence  was  heard 
in  regard  thereto,  and  that  the  merits  of  the  plea,  in  any  event, 
should  have  been  decided  by  the  jury.  We  think  the  disposition 
made  of  said  parly  was  correct.  The  petition  charged  the  entire 
loss  and  injury  as  having  occurred  on  defendant's  line,  and  through 
its  negligence.  If  this  were  so,  defendant  had  no  recourse  on  the 
Houston,  East  &  West  Texas  Railway  Company.  And,  if  it  were 
found  that  part  of  the  loss  or  injury  had  occurred  before  the  hogs 
reached  defendant,  no  judgment  could  have  been  rendered  for  this 
against  defendant,  and  no  judgment  was  sought  on  that  theory.  If 
defendant  could  have  been  deemed  liable  to  plaintiff  for  the  entire 
loss  and  injury,  notwithstanding  part  of  it  arose  on  the  line  of  the 
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Houston,  East  &  West  Texas  Railway  Company,  then  we  could  see  a. 
reason  for  proceeding  against  the  latter  company.  No  liability 
existing  against  the  defendant  for  losses  prior  to  the  time  it  received 
the  animals,  and  no  judgment  being  asked,  except  for  what  occurred 
on  defendant's  line,  any  proper  judgment  against  defendant  would 
be  one  which  it  could  not  ask  the  Houston,  East  &  West  Texas 
Railway  Company  to  contribute  to.  Hence  it  was  not  prejudiced 
by  the  dismissal.  Nor  do  we  see  how  defendant  was  injured  by  the 
introduction  of  the  contract  of  shipment  between  plaintiff  and  the 
Houston,  East  &  West  Texas  Railway  Company. 

Judgment  affirmed. 

Opinion  by  James,  Ch.  J. 


SOUTHERN   PACIFIC  COMPANY  v.  PHILLIPSON. 

Court  of  Civil  Appeals^  Texas,  March,  rSpf. 


CONTRACT  —  EVIDENCE.  —  A  clause  contracting  against  the  presumption  of 
negligence  that  might  arise  from  proof  o[  certain  facts,  and  prescribing  the 
character  of  prool  necessary  to  fix  liability  cannot  be  sustained. 

DAMAGES—  LOSS  OF  CIGARS  —  MARKET  VALUE.  —  Where  several  cases 
of  cisars  were  lost  in  transit  from  New  York  to  Texas,  the  stipulation  in  ihe 
contract  of  carriage,  that  value  should  be  that  of  place  of  shipment,  and  not 
of  destination,  was  proper,  and  a  verdict  for  shipper  was  nol  well  founded 
where  there  was  no  proof  ul  value  of  goods  at  place  of  shipment. 

Appeal  from  judgment  for  plaintiff  in  the  Dallas  County  Court. 
The  facts  appear  in  the  opinion. 

Davis  &  Astin,  for  appellant. 

McCoRMiCK  &  Spence,  for  appellee. 

Fly,  J.  —Appellee  instituted  this  suit  to  recover  damages  of 
appellant  for  the  loss  of  certain  cases  of  cigars  which  were  delivered 
by  him  to  it,  as  a  common  carrier,  to  be  conveyed  from  New  York 
to  Texas,  and  which  were  never  delivered.  Appellant  answered, 
setting  up  a  contract  of  shipment  entered  into  between  it  and  appel- 
lee in  regard  to  the  shipment  of  the  cigars,  in  which  it  was  stipu- 
lated that  the  appellant  should  not  be  responsible  for  loss  thereof 
by  reason  of  the  act  of  God,  fire  at  sea  or  in  port,  accident  to  and 
from  machinery,  boilers,  or  steam,  restraint  of  government,  restric- 
tions of  quarantine,  robbers,  collisions,  and  all  and  every  danger  of 
the  sea.  river,  or  steam  navigation,  of  whatever  nature  or  kind 
soever.  The  case  was  tried  with  a  jury,  and  resulted  in  a  verdict 
and  judgment  for  $651.45  in  favor  of  appellee. 
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The  shipment  was  an  interstate  one,  and  not  subject  to  the  Texas 
statute  which  provides  that  common  carriers  shall  not  limit  their 
common-law  liability.  Railway  Co.  v.  Sherwood,  84  Tex.  135,  19 
S.  W.  Rep.  455.  The  contract  pleaded  was,  therefore,  valid  and 
binding  between  the  parties,  but  will  not  be  construed  so  as  to 
exempt  the  carrier  from  liability  for  its  negligence  or  that  of 
employees.  By  the  weight  of  American  authority,  based  upon  con- 
siderations of  public  policy,  carriers  cannot  contract  for  exemption 
from  liability  for  losses  caused  by  their  own  or  the  negligence  of 
their  servants.  Hutch.  Cam,  sec.  248.  With  that  exception,  in  the 
absence  of  legislation  affecting  the  matter  of  interstate  shipments, 
the  carrier  can  contract  against  any  danger  or  risk  that  may 
arise  in  the  transportation  of  goods,  provided  the  contracts  are  fairly 
made  with  the  knowledge  of  the  shipper.  In  the  case  we  are  con- 
sidering, the  carrier  could  contract  for  exemption  from  loss  of  the 
goods  by  fire,  but  this  would  not  exempt  it  from  liability  if  the  lire 
arose  through  the  negligence  of  the  carrier.  So  the  carrier  could 
contract  against  loss  from  dangers  of  the  sea,  provided  those  dan- 
gers were  not  encountered  by  the  negligence  of  the  carrier.  If  the 
loss  of  the  cigars  belonging  to  appellee  was  caused  by  the  ship  on 
which  they  were  loaded  being  carried  by  an  unusual  route,  and  a 
rock  was  encountered  and  the  ship  wrecked  or  disabled,  causing  the 
destruction  of  the  cigars,  a  jury  might  find  negligence  as  a  fact,  and 
a  recovery  of  the  value  of  the  cigars  would  follow.  We  do  not 
believe,  however,  that  the  clause  contracting  against  the  presump- 
tion of  negligence  that  might  arise  from  proof  of  certain  facts,  and 
prescribing  the  character  of  proof  necessary  to  fix  liability,  should 
be  sustained.  If,  under  any  circumstances,  parties  should  be  allowed 
to  abrogate  by  contract  well-settled  rules  of  evidence,  it  should  not 
be  countenanced  where  it  would  place  the  shipper  in  the  power  of 
the  carrier,  who  would  hold  the  key  to  all  the  evidence.  It  is  the 
rule,  when  a  carrier  is  sued  for  the  non-delivery  of  goods,  that 
the  shipper  is  only  required  to  show  that  the  carrier  had  received  the 
goods,  and  that  they  had  not  been  delivered  at  point  of  destination, 
and  then  the  burden  would  rest  upon  the  carrier  to  show  that  he  is 
relieved  from  liability  by  the  act  of  God  or  the  public  enemy,  or 
any  other  exception  lawfully  ingrafted  on  the  contract,  Ryan  v. 
Railway  Co.,  6s  Tex,  13;  Missouri  Pac,  Railway  Co.  r.  China  Manuf'g 
Co.,  79  Tex,  26,  14  S.  W.  Rep.  785.  It  is  a  rule,  also,  that  the  exist- 
ence of  negligence  is  presumed  against  the  party  having  the  means 
of  disproving  it,  but  who  fails  to  do  so.  Railway  Co.  v.  Home,  69 
Tex.  643,  9  S.  W.  Rep.  440,  A  contract  abrogating  these  salutary 
rules  of  evidence  is  unreasonable  if  not  void,  and  will  not  be  enforced. 
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We  are  of  the  opinion  that  the  stipulation  of  the  value  of  the 
cigars  at  New  York  should  be  the  measure  of  damages,  instead 
of  the  value  at  point  of  destination,  should  be  sustained.  Railwajr 
Co.  V.  Maddox,  75  Tex.  300,  13  S.  W.  Rep,  815,  There  was  no 
proof  of  the  value  of  the  cigars  in  New  York,  and  there  was,  there- 
fore no  foundation  for  the  verdict.  The  judgment  is  reversed  and 
the  cause  remanded. 


GALVESTON,  HARRISBURG  AND  SAN  ANTONIO 
RAILWAY  COMPANY  v.  SLINKARD. 

Court  of  Civil  Appeals,  Texas,  JUanA,  iSp^. 


BRAKEMAN  INJURED— RULES  AND  REGULATIONS  — PLEADING.— 
In  an  action  to  recover  for  damages  sustained  by  a  brakeman  in  the 
employ  of  defendant  tbe  railroad  cannot  set  up  the  breaking  of  a  rule  by 
the  employee  as  a  defense,  where  the  rule  had  been  uniformly  disregarded 
by  the  employees  nith  knowledge  of  the  railroad  authorities. 

CATTLE  GUARDS  — STATUTORY  REQUIREMENT  — INSTRUCTION.— 
It  is  not  negligence  for  a  railroad  company  to  place  cattle  guards  at  points 
on  track  not  required  by  statute,  and  an  instruction  which  implies  negli- 
gence in  such  a  case  is  erroneous. 

Appeal  by  defendant  from  judgment  rendered  for  plaintiff  in  the 
District  Court,  El  Paso  County. 

Davis,  Beall  &  Remp,  for  appellant. 

Millard  Patterson,  for  appellee. 

Appellee,  a  brakeman,  while  attempting  to  uncoaple  cars  at  Fort 
Hancock  Station,  fell  into  an  open  pit  cattle  guard,  and  was  injured. 
He  charged  defendant  with  negligence  in  maintaining  an  open,  un- 
covered, or  unprotected  pit  cattle  guard,  and  in  having  the  cattle 
guard  at  the  place  it  was,  and  also  in  placing  and  keeping  such  cattle 
guard  in  such  close  proximity  to  a  switch  about  which  it  was  neces- 
sary for  plaintiff  to  work.  The  defendant's  material  pleadings  were 
general  denial,  contributory  negligence,  and  failure  to  observe  a 
reasonable  rule  forbidding  employees  to  enter  between  moving  cars 
to  uncouple  them ;  also,  that  the  cattle  guard  and  switch  were  prop- 
erly constructed  and  located,  and  that  plaintiff  was  an  experienced 
employee,  and  fully  knew  the  condition  of  the  premises;  that  the 
cattle  guard  and  switch  were  open  to  observation ;  that  plaintiff  had 
equal  facilities  with  defendant  for  seeing  them,  and  assumed  the 
risks  thereof. 

Tbe  first,  fifth,  seventh,  eighth  and  ninth  assignments  refer  to  a 


DigiLizedbyGoOglc 


American  Negligence  Reports.  655 

common  subject,  and  none  of  them  are  well  Uken.  There  was  a  rule 
prohibiting  employees  from  doing  certain  imprudent  acts;  among 
them,  the  entering  between  cars  In  motion  to  couple  or  uncouple 
them,  which  rule  directed  those  in  authority  to  enforce  it,  and  pro- 
vided that  no  one  who  was  careless  of  others  or  himself  should  be 
continued  in  the  service.  There  was  evidence  showing  that  rule 
was  uniformly  disregarded  by  the  employees  with  the  knowledge  of 
those  in  authority,  and  without  steps  to  enforce  compliance  with  it. 
Under  such  circumstances,  the  rule  was  no  rule  at  all,  and  was  prac- 
tically abrogated.  Defendant  in  such  a  case  may  be  said  to  have 
encouraged  and  promoted  the  violation  of  the  rule,  and  would  not 
be  allowed  to  set  the  rule  between  itself  and  liability. 

There  was  no  error  in  admitting  the  evidence.  Charges  were 
asked,  one  of  which  would  have  made  the  violated  rule,  if  found  to 
be  a  reasonable  one,  a  defense,  without  reference  to  whether  or  not 
observance  of  it  was  required;  and  the  other  denied  the  plaintiff  the 
right  to  recover  if  the  rule,  being  a  reasonable  one,  was  not  observed 
by  him,  and  his  disregard  of  It  was  the  cause  of  his  injury,  even 
although  the  jury  found  that  the  rule  had  been  habitually  disre- 
garded, and  that  "  the  division  superintendent  may  have  known 
that  certain  employees  did  disregard  it,  and  that  in  certain  instances 
he  may  have  known  of  such  disregard  of  the  rule,  and  failed  to  call 
attention  to  it.  The  charge  was  on  the  weight  of  evidence.  Both 
charges  were  properly  refused. 

The  court  charged  the  jury  "  that  the  burden  of  proof  was  upon 
defendant  to  show  that  the  road  at  which  the  cattle  guard. in  evi* 
dence  was  constructed  existed  at  the  time  the  railroad  was  built,  or 
has  since  been  legally  established,  in  so  far  as  that  issue  connects 
itself  with  the  act  of  the  defendant  in  nutting  the  cattle  guard  at 
that  place."  This  is  assigned  as  error,  because  prejudicial  to  defend- 
ant,  and  not  the  law.  We  think  this  was  an  erroneous  charge.  The 
burden  of  proving  negligence  was  on  the  plaintiff.  In  placing  a  cat- 
tle guard  at  a  particular  place  on  its  line,  no  negligence,  as  a  matter 
of  law,  is  involved.  The  statute  requires  the  putting  of  such  guards 
at  certain  places,  but  does  not  declare  that  it  is  negligence  to  construct 
them  in  other  places.  The  charge  to  some  extent  assumed  that  if, 
where  the  cattle  guard  in  question  was  made,  there  was  no  road  in 
existence  at  the  time  it  was  made,  or  had  since  been  legally  estab- 
lished, it  was  negligence  to  have  it  there,  by  placing  the  burden  of 
proof  on  defendant  to  show  the  affirmative  of  these  facts. 

Judgment  reversed. 

Oi>inion  by  James,  Ch.  J. 
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INTERNATIONAL  AND  GREAT  NORTHERN  RAIL- 
ROAD COMPANY  V.  YARBROUGH. 

Court  of  Civil  Appeals,  Texas,  March,  rSgy. 


MASTER  AND  SERVAKT  — BLOWING  ENGINE  WHISTLE  — SCOPE  OF 
EMPLOYMENT. —A  railroad  company  is  noi  liable  (or  ihc  act  of  its 
employees  in  blowing  an  engine  whisUe  for  the  purpose  of  frightcniog 
plaintiff's  horse  which  was  near  the  track,  as  such  act  Has  not  within  (he 
scope  of  emplaynient. 

Appeal  from  judgment  for  plaintiff  in  the  District  Court,  Wood 
County. 

John  M.  Duncan  and  T.  N.  Jones,  for  appellant, 

B.  B.  Hart,  for  appellee. 

Suit  filed  in  the  District  Court  of  Wood  county,  Tex.,  by  Paralee 
Yarbrodgh  against  the  International  &  Great  Northern  Railway 
Company,  on  October  24,  1895,  to  recover  for  personal  injuries  to 
plaintifE,  alleged  to  have  been  inflicted  through  the  negligence  and 
wantonness  of  defendant's  servants  in  charge  of  a  freight  train,  in 
negligently  sounding  the  engine  whistle,  causing  a  horse  which 
plaintiff  was  holding  near  the  track  to  run  over  plaintiEF,  on  June 
^St  1895.  Damages  laid  at  $5,000.  Defendant  answered  by  general 
demurrer,  general  denial,  and  specially  averred  contributory  negli- 
gence, and  that  the  acts  charged  were  not  within  the  scope  of  the 
employment  of  the  agents  alleged  to  be  guilty  thereof.  The  demur- 
rers were  overruled,  and  at  the  trial  on  April  24,  1896,  there  was  a 
verdict  of  a  jury  in  favor  of  plaintiff  for  $500,  and  judgment  accord- 
ingly. The  defendant  made  a  motion  for  new  trial,  which  was  over- 
ruled; gave  notice  of  appeal;  errors  were  assigned,  and  the  case  is 
brought  here  upon  appeal. 

The  charge  of  the  court  is  based  upon  the  theory  that  if  there  was 
ho  occasion  for  the  employees  in  charge  of  the  engine  to  blow  the 
whistle,  and  they  blew  it  for  the  purpose  of  frightening  plaintiff's 
horse,  and  not  in  discharge  of  duty,  the  railway  company  would  be 
liable  for  damages  resulting  therefrom.  This  is  not  the  law.  If 
there  was  no  occasion  for  blowing  the  whistle  in  furtherance  of  the 
master's  business,  and  the  act  of  the  employee  in  causing  the  whistle 
to  blow  was  solely  for  the  purpose  of  frightening  the  horse  of  plain- 
tiff, then  the  act  cannot  be  said  to  have  been  done  within  the  scope 
of  his  employment,  so  as  to  charge  the  master  with  its  consequences. 

Judgment  reversed. 

Opinion  by  Finley,  J. 
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FORT  WORTH  AND   NEW  ORLEANS   RAILWAY 
COMPANY  ET  AL.  V.  ENOS. 

Court  of  Civil  Appeals,  Texas,  March,  i^j. 


INJURED  IN  COLLISION  — DAMAGES  — JOINT  LIABILITY  OF  RAIL- 
ROADS. —  In  an  action  to  recover  damages  for  personal  injuriet  sustained 
in  a  collision  where  judgment  was  entered  against  tno  defendants  sepa- 
*  raiely  and  independently,  the  judgment  was  reversed  as  plaintiff  is  not 

entitled  lo  enforce  payment  against  each  defendant  of  the  amount  awarded 
for  damages,  the  verdict  being  for  actual  damages  for  which  defendants 
were  liable  jointly. 

Appeal  from  judgment  for  plaintiff  In  the  District  Court,  EHis 
County. 

G.  C.  Gboce,  for  appellant  Missouri,  Kansas  &  Texas  Railway 
Company, 

Frost,  Neblett  &  Blanding,  for  appellant  Fort  Worth  and  New 
Orleans  Railway  Company. 

Lancaster  &  Beall,  for  appellee. 

This  is  a  suit  instituted  by  H.  B.  Enos  against  the  Fort  Worth  h. 
New  Orleans  Railway  Company  and  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas  for  damages  on  account  of  personal 
injuries  sustained  by  his  wife  in  a  collision  of  trains  of  the  two 
roads,  while  she  was  a  passenger  upon  the  first-named  road,  and 
while  its  train  was  crossing  the  line  of  the  last-named  company. 
Negligence  was  alleged  against  each  of  the  companies,  and  judg- 
ment was  sought  against  both  for  actual  damages,  and  exemplary 
damages  were  sought  to  be  recovered  against  the  Ft.  Worth  &  New 
Orleans  Railway  Company  upon  the  ground  of  gross  negligence. 
The  defendants  answered  separately,  each  setting  up  its  distinct  and 
independent  ground  of  defense.  The  trial  resulted  in  favor  of  plain- 
tiff, the  jury  returning  the  following  verdict:  "  We,  the  jury,  find 
for  the  plaintiff  nine  hundred  and  ninety  dollars  ($990.00)  against 
the  defendant  the  Missouri,  Kansas  &  Texas  Railway  Company  of 
Texas  for  actual  damages.  We,  the  jury,  find  for  the  plaintiff  nine 
hundred  and  ninety  dollars  against  the  defendant  the  Fort  Worth  & 
New  Orleans  Railway  Company  for  actual  damages,  and  also  one 
hundred  dollars  ($100.00)  for  exemplary  damages."  Upon  this 
verdict  the  court  caused  to  be  entered  judgment  in  favor  of  plaintiff 
against  each  of  the  defendants,  separately  and  independently,  for 
the  sum  of  8990  actual  damages,  and  against  the  Fort  Worth  &  New 
Vol.  11—48 
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Orleans  Railway  Company  for  the  additional  sum  of  (loo  exemplary 
damages.     From  this  judgment  both  companies  have  appealed. 

The  court  erred  in  causing  judgment  to  be  entered  against  the 
two  defendants  separately  and  independently  for  the  sum  of  $990 
actual  damages.  This  was  the  amount  of  actual  damages  awarded 
by  the  jury,  and  the  companies  were  both  liable  for  that  sum ;  but 
the  plaintiff  was  not  entitled  to  enforce  payment  of  that  amount  by 
each  of  the  defendants. 

Judgment  reversed. 

Opinion  by  Finley,  J. 

TEXAS   AND    PACIFIC    RAILWAY   COMPANY   V. 
CAMPBELL. 

Court  of  Civil  Appeals,  Texas,  March,  1897. 

EMPLOYEE  INJURED  IN  COLLISION  — FELLOW-SERVANT.  —  Where  a, 
car  repairer  was  injured  in  a  collision  caused  by  switchmen  backing  a  train 
in  disregard  of  usual  custom  of  giving  notice  the  railroad  company  was  not 
liable,  as  the  injury  was  the  result  of  the  negligence  of  fellon.servants. 

Appeal  from  judgment  for  plaintiff  in  the  District  Court.  Tarrant 
County. 

Ball  &  Tempel,  for  appellant. 

T.  J.  Freeman  and  Stanlev,  Spoonts  &  Thompson,  for  appellee. 

On  January  5,  1890,  appellee  was  in  the  employ  of  appellant  as 
car  repairer,  and  while  engaged  in  repairing  a  car  upon  what  is 
known  as  the  "  Repair  Track,"  in  Fort  Worth,  was  injured  through 
the  negligence  of  other  employees  engaged  in  operating  the  switch 
engine,  who  ran  some  cars  against  the  one  upon  which  appellee  was 
working  without  giving  him  proper  notice  thereof.  Judgment  was 
rendered  in  favor  of  appellee  for  the  sum  of  $1,500,  and  he  seeks  to 
sustain  this  judgment  upon  two  grounds:  i.  Negligence  on  the 
part  of  appellant  in  failing  to  establish  suitable  rules  for  his  protec- 
tion ;  a,  upon  the  ground  that  it  was  the  duty  of  appellant  to  furnish 
him  a  safe  track'  upon  which  to  do  this  work,  and  that  the  negli- 
gence of  these  employees,  in  failing  to  give  the  proper  notice,  was 
the  negligence  of  appellant  itself,  in  failing  to  discharge  this  duty. 
The  statement  of  appellee's  cause  of  action  in  his  petition  in  this 
case  is  as  follows:  "That  heretofore,  to  wit,  on  the  jth  day  of 
January,  i8go,  plaintiff,  being  then  and  there  in  the  employ  of 
defendant  in  the  capacity  of  a  car  repairer,  and  engaged  then  and 
there  in  the  performance  of  his  duty,  was  then  and  there  working 
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upon  and  repairing  a  certain  car  then  and  there  situated  in  the  yards 
of  said  company  at  Ft,  Worth,  Tex.,  said  car  standing  disconnected 
upon  the  regular  repair  track  belonging  to  said  company;  and  it 
having  become  necessary  for  plaintiff,  during  the  performance  of 
his  said  duty,  to  go  under  said  car,  said  defendant  did  then  and 
there,  negligently,  carelessly,  and  without  any  fault  on  plaintiff's 
part,  run  and  cause  to  be  run  upon  said  repair  track  certain  other 
cars,  in  such  manner  that  they  collided  with  the  car  under  which 
plaintiff  was  working  as  aforesaid,  thereby  causing  the  said  car 
to  run  over  plaintiff,  whereby  plaintiff  was  bruised,"  etc.  We  hold 
this  petition  insufficient  to  authorize  a  recovery  upon  the  ground  of 
negligence  on  the  part  of  appellant  in  failing  to  promulgate  proper 
rules  for  the  protection  of  appellee.  We  are  also  of  opinion  that  the 
evidence  is  wholly  insufficient  to  sustain  the  judgment  of  the  court 
below  upon  the  ground  that  appellant  was  guilty  of  negligence  in 
failing  to  establish  proper  rules.  It  seems  to  be  conceded  by  all  the 
witnesses  that  the  custom  in  force  for  the  conduct  of  this  business 
required  the  employees  engaged  in  handling  the  cars  to  notify  those 
engaged  in  repairing,  before  setting  cars  in  upon  this  track ;  and  no 
one  pretends  that  this  custom,  if  observed,  was  not  a  sufficient 
regulation  for  the  purpose.  We  attribute  no  importance  to  the  fact 
that  this  was  not  contained  in  a  written  rule,  if  such  was  the  case. 

It  will  be  observed,  from  what  has  hereinbefore  been  said,  that 
the  injury  to  appellee  was  caused  by  the  negligence  of  the  employees 
engaged  in  switching  the  cars,  in  failing  to  give  proper  notice  of 
their  approach.  That  this  was  the  act  of  fellow-servants  of  appel- 
lee's we  think  there  can  be  but  little  question,  under  the  decisions 
of  the  Supreme  Court  of  this  State,  Railway  v.  Ryan',  82  Tex.  566, 
18  S.  W.  Rep.  219;  Dallas  v.  Railway  Co.,  61  Tex.  202. 

Judgment  reversed. 

Opinion  by  Head,  J.     Stephen,  J.,  concurred. 

ANDERSON  V.  DALY  MINING  COMPANY/ 

Supreme  Court,  Utah,  May,  iSg^. 


EVIDENCE  — NEGLIGENCE  FOR  JURY.  — Where  issues  on  quealiona  of 
negligence  and  contribuiory  negligence  have  been  fairly  submiited  lo  a 
jury,  and  the  jury  have  found  in  favor  of  one  of  the  parlies  to  the  action, 
and  there  is  evidence  to  support  the  verdict,  the  appellate  court  will  not 
set  it  aside  on  a  question  as  to  the  weight  of  the  evidence. 

MASTER  AND  SERVANT—  RISK  OF  EMPLOYMENT.  —  Where  the  master 
has  knowledge  of  the  risks  and  dangers,  not  discernible,  that  are  incident  to 
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the  work  lo  be  performed  by  a  servant,  and  be  is  also  anare  of  theservaoi'it 
inexperience,  and  fails  to  inform  him  of  the  precautions  and  care  necessary 
for  him  lo  take  in  order  to  avoid  injury,  and  the  servant  is  injured  nithout 
any  negligence  on  his  part,  the  master  will  not  be  allowed  to  exonerate 
himself  from  liability  by  showing  that  the  servant  failed  to  exercise  the 
same  degree  of  skill  to  avoid  injury  as  his  more  experienced  fellow- 
workmen. 
(Syllabus  by  the  Court.) 

Appeal  from  judgment  for  plaintiff  rendered  in  the  District 
Court,  Salt  Lake  County. 

Bennett,  Harkness,  Howat  &  Bradley  and  H,  J.  Dininky, 
for  appellant. 

MoYLE,  Zane  &  CosTiGAN,  for  respondent. 

This  action  is  brought  to  recover  damages  for  personal  injuries 
alleged  to  have  been  received  by  plaintiff,  a  miner,  while  working  in 
defendant's  mine.  The  complaint,  in  substance,  alleges  that  plain- 
tiff was  working  in  the  bottom  of  a  shaft  that  was  being  sunk  by 
defendant  in  its  mine;  that  there  were  three  shifts,  and  each  shift 
was  in  charge  of  a  shift  boss,  and  in  charge  of  all  the  shifts  was  the 
foreman  of  the  mine;  that  said  shifts  were  engaged  in  blasting  in 
said  shaft;  that  it  was  the  duty  of  each  shift  boss,  when  the  shift 
went  off  work,  to  report  any  blasts  in  the  ground  that  had  not  been 
discharged;  that  the  shift  boss  on  the  24th  day  of  June,  1895,  left 
certain  undischarged  blasts  in  the  ground  which  were  not  set  off 
by  reason  of  the  shift  boss  being  ordered  by  the  foreman  to  quit 
blasting  and  do  other  work  in  the  mine;  that  no  report  was  made, 
to  the  shift  on  which  plaintiff  was  employed,  of  the  blasts  left  in  the 
ground;  that  the  blasts  were  covered  up,  so  that  they  could  not  be 
seen,  and  because  of  these  acts  of  negligence  of  defendant  one  of 
the  blasts  exploded  while  the  plaintiff,  in  the  exercise  of  due  care, 
was  engaged  in  working  in  said  shaft,  and  in  consequence  plaintiff 
received  the  injuries  complained  of.  The  answer  denies  negligence 
on  the  part  of  the  defendant,  and  alleges  negligence  on  the  part  of 
the  plaintiff  and  his  co-employees. 

Appellant  contends  that  there  Is  no  evidence  to  support  or  justify 
the  verdict.  The  evidence,  in  substance,  is  as  follows:  The  defend- 
ant, at  the  time  alleged  in  the  complaint,  was  sinking  a  shaft  in  its 
mine,  and  power  drills  were  used  in  drilling  holes  in  the  bottom  of 
the  shaft.  On  the  26th  day  of  June,  1895,  plaintiff,  who  was  a  miner, 
and  in  defendant's  employ,  and  who  never  had  any  experience 
in  running  drilling  machines  or  sinking  shafts,  which  inexperience 
was  known  to  the  defendant,  was  put  to  work  by  defendant  on  the 
drilling  machines  in  the  shaft.  Three  eight-hour  shifts  were  em- 
ployed in  sinking  the  shafts,  and  each  shift  consisted  of  six  men. 
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one  of  whom  was  known  as  a  "  pusher,"  who  worked  with  the  other 
men,  and  whose  duty  it  was  to  oversee,  control,  and  direct  the  work 
in  the  shaft,  and  to  see  that  the  men  worked  to  the  best  advantage. 
The  work  in  the  shaft  was  more  dangerous  than  ordinary  mining, 
and  the  men  working  therein  received  seventy-five  cents  per  day 
more  than  the  other  miners,  except  the  pushers,  who  received  fifty 
cents  per  day  more  than  the  other  men  employed  in  the  shaft.  The 
danger  consisted  in  drilling  and  setting  off  the  blasts.  It  was  the 
custom  and  rule  for  the  pusher  going  off,  if  any  blasts  were  fired, 
to  report  all  missed  shots  to  the  oncoming  pusher.  If  no  report 
was  made  of  missed  shots,  it  was  assumed  by  the  oncoming  pusher 
and  his  men  that  there  were  none.  On  June  z6,  1895,  Michael 
Wynn,  one  of  the  pushers,  with  his  men,  went  to  their  work  in  the 
shaft,  cleaned  up  and  hoisted  the  loose  dirt  therein,  found  two 
missed  holes  filled  with  powder,  and  several  "  pot-holes,"  —  holes 
that  had  been  blasted,  but  the  powder  failed  to  break  the  ground 
and  rock  to  the  full  depth  of  the  holes.  Wynn,  the  pusher,  went 
out  of  the  shaft  for  powder  and  fuse  with  which  to  blast  these  holes. 
When  he  arrived  on  top  he  met  James  Quinn,  the  foreman,  overseer, 
and  manager  of  the  mine,  who  directed  him  to  let  the  holes  go,  and 
not  blast  them,  and  to  put  his  men  at  other  work,  which  he  did. 
Wynn  and  his  men,  and  tne  succeeding  shift,  the  shift  with  which 
plaintiff  worked,  did  not  resume  work  in  the  shaft  until  the  follow- 
ing day,  the  day  on  which  plaintiff  was  injured.  In  the  meantime 
these  missed  shots  and  pot  holes  were  not  blasted,  and  no  report 
was  made  of  them,  either  by  Wynn  or  Quinn,  to  the  shift  that  first 
resumed  work  in  the  shaft  after  Quinn's  attention  had  been  called 
to  its  dangerous  condition  by  Wynn,  or  to  the  pusher  under  whom 
plaintiff  worked.  When  plaintiff  and  the  men  with  whom  he  was 
working  returned  to  the  shaft,  they  found  that  the  preceding  shift 
had  drilled  eleven  holes,  and  the  drilling  machines  were  in  position 
for  drilling,  and  there  was  nothing  in  the  appearance  of  the  bottom 
of  the  shaft  that  indicated  to  them  that  there  were  any  missed  shots 
or  dangerous  holes  of  any  kind  concealed  and  imbedded  therein. 
While  the  plaintiff  was  attempting  to  start  a  hole  with  one  of  the 
power  drills,  the  drill  slipped  into  one  containing  powder  —  a  missed 
or  pot  hole  — that  had  been  left  and  not  reported,  and  caused  an 
explosion,  inflicting  on  him  the  injuries  complained  of. 

The  question  as  to  whether  or  not  Foreman  Quinn  had  notice  of 
the  dangerous  condition  of  the  shaft,  at  and  prior  to  the  time  of  the 
explosion  that  injured  plaintiff,  is  a  question  of  fact,  that  was 
entirely  within  the  province  of  the  jury  to  decide;  and,  as  there  is 
evidence  to  support  a  finding  by  the  jury  that  the  condition  of  the 
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shaft,  as  reported  by  Pusher  Wynn  to  Foreman  Quinn,  was  danger- 
ous, and  that  the  defendant  had  sufficient  notice  thereof,  but  neg- 
lected and  failed  to  put  the  shaft  in  a  reasonably  safe  conditioo,  and 
to  take  reasonable  precaution  to  avoid  accidents  to  its  laborers 
working  therein,  this  court  cannot  consider  this  feature  of  the  case- 
for  the  purpose  of  determining  whether  the  weight  of  the  evidence 
on  this  point  is  in  favor  of  or  against  the  defendant.  Quinn  having 
taken  Wynn  and  his  men  away  from  their  work  in  the  bottom  of  the 
shaft  at  the  time  his  attention  was  called  to  its  dangerous  condition, 
and  put  them  at  other  work  without  first  permitting  them  to  put 
in  a  safe  condition  for  the  succeeding  shifts,  took  upon  himself  all 
the  duties  that  Wynn,  as  pusher,  might  otherwise  have  been  under 
to  report  the  dangerous  condition  of  the  shaft  to  the  oncoming 
pusher  and  the  pusher  who  resumed  work  therein,  and,  failing  to 
make  such  report,  he  was  guilty  of  negligence,  and  the  defendant 
thereby  became  liable  for  any  injury  plaintiff  received  by  reason  of 
such  failure. 

Judgment  affirmed. 

Opinion  by  McCarty,  District  Judge, 

BLANKENSHiP  V.  CHESAPEAKE  AND  OHIO 
RAILWAY  COMPANY. 

Supreme  Court  of  Appeals,  Virginia,  April,  i8gij. 


BOY  INJURED  ON  TRACK  —  NEGLIGENCE  —  INSTRUCTION.  —  Where  « 
boy  was  run  ovet  by  an  engine  while  iii^oii  defendant's  railroad  (rack  it 
was  error  to  charge  on  the  question  of  negligci'.ce  thai  if  plr.intiS  was  guilty 
of  contributory  negligence  the  defendant  would  be  liable  if  it  haf)  knowl- 
.  edge  of  plaintiff's  danger,  instead'  of  what  il  might  have  kaowa  if  it  had 
exercised  such  care  as  the  law  required. 

Appeal  by  plaintiff  from  judgment  rendered  for  defendant  in  the 
Circuit  Court,  City  of  Richmond. 

Edmund  Waddill,  Jr.,  L.  L.  Lewis,  and  G,  J.  Hoopkr,  for 
plaintiff  in  error. 

H.  T.  WicKHAM,  W.  J.  Robertson,  and  H.  Taylor,  Jr.,  tor 
defendant  in  error. 

The  plaintiff  who  was  an  infant  ten  years  of  age,  was  run  over  by 
an  engine  and  tender  of  the  defendant  company  in  its  yard  in  the 
city  of  Richmond,  and  for  the  injuries  done  him  he  brought  an 
action  by  his  next  friend.  There  was  a  verdict  and  judgment  for 
defendant. 


DigiLizedbyGoOglc 


American  Negligence  Reports.  663 

Plaintiff's  evidence  tended  to  show  that  he  lived  on  High  street, 
near  defendant's  yard,  and  that  on  the  day  be  was  injured  he  went 
from  liome  across  the  railroad  tracks  to  the  north  bank  of  an  old 
canal  immediately  south  of  the  defendant's  tracks,  where  boys  were 
swimming  in  the  canal.  That  he  walked  along  down  the  north 
bank  to  the  Tredegar  bridge,  near  the  east  end  of  the  yard,  and 
after  remaining  some  time  started  home  through  the  yard,  walking 
slowly  upon  the  track  known  as  the  "  long  siding;  "  and  after  pro- 
ceeding a  short  distance  he  saw  an  engine  behind  him,  on  the  same 
track,  approaching.  He  thereupon  got  off  that  track,  and  went 
upon  what  is  known  as  the"  main  track,"  which  runs  parallel  with, 
and  next  to,  the  long  siding;  and  after  running  a  short  distance  up 
that  track,  to  see  if  he  could  run  as  fast  as  the  engine  on  the  long 
siding,  he  stopped,  and  was  immediately  run  over  by  an  engine 
going  in  the  same  direction.  That  it  was  running  at  the  rate  of  ten 
to  fifteen  miles  an  hour,  and  gave  no  warning  of  its  approach,  either 
by  sounding  the  whistle  or  ringing  the  bell.  That  the  men  on  the 
engine  were  engaged  in  conversation,  and  not  keeping  a  lookout 
when  the  plaintiff  was  injured.  That  immediately  east  of  the  Trede- 
gar bridge  —  the  point  to  which  the  plaintiff  went  —  there  is  a  very 
sharp  curve  around  the  foot  of  Gamble's  hill  which  prevents  a  per- 
son in  the  yard  between  that  bridge  and  the  foot  of  High  street, 
from  seeing  an  approaching  train  but  a  few  feet  east  of  the  Tredegar 
bridge. 

The  evidence  of  the  defendant  tended  to  show  that  while  it  was 
true  that  many  persons  were  constantly  passing  through  the  yard 
with  the  defendant's  knowledge,  yet  objection  to  it  had  occasionally 
been  made,  and  that  for  many  years  a  warning  written  on  a  board 
in  large  letters  had  been  placed  on  a  post  at  the  Tredegar  bridge, 
forbidding  persons  from  going  upon  the  property  of  the  defendant 
under  penalty  of  the  law,  and  that  the  plaintiff  and  others  had  been 
warned  to  keep  off,  and  had  been  put  off,  the  premises.  It  further 
tended  to  show  that  the  engine  which  did  the  injury  was  running 
from  four  to  eight  miles  an  hour;  that  at  the  time  and  before  the 
accident  the  bell  was  being  rung;  that  the  engineer,  when  the  plain- 
tiff went  on  the  main  track,  was  not  looking  out,  but  was  testing 
the  water  in  his  engine,  but  that  the  yard  master,  who  was  occupying 
the  fireman's  position  on  the  engine,  was  on  the  lookout,  and  that 
as  soon  as  the  boy  was  seen,  —  which  was  when  he  went  upon  the 
main  track,  — the  yard  master  called  to  the  engineer  to  stop;  that 
this  was  done  as  quickly  as  possible,  but  not  until  both  the  engine 
and  tender  had  passed  over  the  plaintiff. 

The  plaintiff's  counsel  insist  that  the  court  erred  in  refusing  to 


DigiLizedbyGoOgle 


664  AMERICAN  Negligence  Reports. 

instruct  the  jury  that  if  they  believed  from  the  evidence  that  certain 
facts  were  proven,  that  the  plaintiff  was  not  a  trespasser  but  a 
licensee. 

There  seems  to  be  a  recognized  distinction  in  the  degree  of  care 
which  a  railroad  company  owes  under  ordinary  circumstances  to  a 
trespasser,  and  to  one  who  is  upon  its  right  of  way  by  the  license  of 
the  company.  In  a  case  like  the  one  at  bar,  however,  where  the 
company  knows  that  its  right  of  way  at  a  certain  point  is  constantly 
used  as  a  footway  by  hundreds  of  men,  women  and  children  passing 
over  it  daily,  and  at  all  hours,  its  servants  are  charged  with  notice 
that  it  is  so  used;  and,  whether  the  persons  who  are  thus  using  it 
are  trespassers  or  hcensees,  the  railroad  company  cannot,  without 
fault,  proceed  in  a  manner  which  must  necessarily  be  dangerous  to 
such  persons. 

The  uncontradicted  evidence  in  this  cause  shows  that  the  defend- 
ant knew  that  hundreds  of  men,  women  and  children  were  passing 
over  and  along  its  track  in  the  yard  daily.  It  was  its  duty,  therefore, 
to  exercise  reasonable  care  to  discover,  and  not  to  injure,  persons 
whom  (whether  they  were  trespassers  or  licensees)  it  might  reason 
ably  expect  to  be  on  its  tracks  at  that  point;  and,  as  It  owed  this 
duty  alike  to  licensees  and  trespassers,  under  the  peculiar  facts  of 
this  case  itwasnot  necessary  or  proper  for  the  court  to  give  instruc- 
tions to  the  jury  as  to  whether  the  plaintiff  was  a  hcensee  or 
trespasser. 

The  following  charge  was  given;  "  If  the  jury  believe  from  the 
evidence  that  the  plaintiff  was  a  boy  of  such  maturity  and  intelli- 
gence, and  that  he  had  such  knowledge  of  the  yard  and  of  the  use 
of  it  for  running  trains  and  engines,  as  to  be  able  to  understand  and 
appreciate  the  danger  of  the  locality;  and  shall  further  believe  that 
he  had  been  warned  by  the  employees  of  the  defendant  and  others 
to  keep  away  from  the  premises,  or  that  he  undertook,  at  the  time 
of  his  injury,  to  run  across  or  along  the  railroad  track  on  which 
engine  No.  14  was  approaching,  and  that  the  engine  was  in  full  view, 
and  could  have  been  seen  or  heard  by  him,  if  he  had  listened  or 
looked  down  the  track,  or  that  in  any  other  respect  he  failed  to 
exercise  such  care  and  caution  as  a  boy  of  his  maturity  and  intel- 
ligence could  have  been  reasonably  expected  to  exercise,  under  the 
circumstances,  and  thereby  contribute  to  the  injury  he  sustained, 
the  jury  should  attribute  to  him  contributory  negligence.  If  they 
do  not  so  believe,  or  if  they  believe  that  after  the  servants  of  the 
defendant  in  charge  of  engine  No.  14  knew  of  the  danger  of  the 
plaintiff  they  failed  to  do  all  in  their  power  to  avert  the  injury,  they 
should  find  for  the  plaintifi." 
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Although  the  plaintiff  may  have  been  guilty  of  contributory  negli- 
gence, he  would  still  be  entitled  to  recover  if  it  appeared  that  the 
servants  of  the  defendant  in  charge  of  the  engine  did  not  do  all 
they  could  consistently  with  their  own  safety  to  avoid  the  injury 
after  his  danger  was  known,  or  might  have  been  discovered  by  the 
exercise  of  ordinary  care  in  keeping  a  lookout  for  persons  at  that 
point,  as  we  have  seen  it  was  their  duty  to  doj  yet  the  court,  by  its 
instruction,  makes  the  liability  of  the  defendant  depend  upon  their 
knowledge  of  his  danger,  and  not  upon  what  they  might  have  known 
if  they  had  exercised  such  care  as  the  law  required. 

Judgment  reversed,  and  new  trial  ordered. 

Opinion  by  Buchanan,  J. 


DEMAINE   ET  AL.  V.  WASHINGTON   SOUTHERN 
RAILWAY  COMPANY. 

Supreme  Court  of  Appeals,  Virginia,  April,  i8^. 


HORSE  AND  KEARSE  INJURED  AT  CROSSING  — COLLISION. —  Where 
a  horse  and  hearse  were  injured  in  a  collisioa  at  a  crossing  where  several 
cars  were  standing,  and  there  was  no  one  to  warn  the  driver  of  the  backing 
of  the  train  which  caused  the  collision,  the  plaioliS  was  entitled  to  recover, 
and  judgment  for  defendant  was  reversed. 

Appeal  from  judgment  in  favor  of  defendant  in  the  Circuit  Court, 
Fairfax  County.     The  facts  appear  in  the  opinion. 

J.  M.  Johnson,  for  plaintiffs  in  error. 

F.  L.  Smith,  for  defendant  in  error. 

Harrison,  J.  — William  Demaine  &  Son  brought  this  action  in  the 
Circuit  Court  of  Fairfax  county  to  recover  damages  for  injuries  sus- 
tained by  their  horse  and  hearse  in  a  collision  with  a  train  of  the 
defendant  company  at  Buzzard's  crossing  in  that  county.  After  all 
the  evidence  for  the  plaintiffs  and  the  defendant  had  been  presented, 
the  defendant  demurred  to  the  evidence.  Thereupon  the  jury 
assessed  the  damages  at  $700,  and  the  court  gave  judgment  upon 
the  demurrer  in  favor  of  the  defendant.  This  action  of  the  Circuit 
Court  is  assigned  as  error. 

Viewing  the  evidence  as  required  by  the  rule  of  law  governing  in 
such  cases,  it  appears  that  the  accident  occurred  on  Sunday  a  few 
hundred  yards  from  the  city  of  Alexandria,  at  a  point  where  the 
road  passes  through  the  yard  limits  of  the  Richmond  &  Danville 
Railroad  Company  and  the  defendant  company,  and  crosses  six  or 
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seven  tracks,  —  three  of  one  company  and  three  or  four  of  the  other, 
there  being  a  space  of  thirty  and  one-half  feet  between  the  two  sets 
of  tracks.  It  appears  that  this  road  is  the  route  to  a  cemetery  lying 
near  the  railroads,  and  on  the  opposite  side  thereof  from  the  city. 
On  the  occasion  in  question  a  funeral  procession  had  passed  from 
the  city  to  the  cemetery,  and  was  returning  when  the  collision  took 
place.  The  evidence  shows  that  box  cars  were  standing  on  all  of 
these  tracks,  except  the  main  track  of  each  company,  on  either  side 
of  the  crossing,  and  so  close  together  that  the  planks  of  the  crossing 
were  partly  occupied  by  them.  The  tracks  were  so  full  of  cars  on 
both  sides  that  the  crossing  was  described  by  the  witness  to  be  like 
a  tunnel,  and  so  narrow  that  but  one  vehicle  could  go  through.  The 
funeral  procession  passed  safely  through  this  condition  of  things  to 
the  cemetery,  and  in  about  fifteen  minutes  the  hearse  returned.  The 
evidence  shows  that  the  driver  of  the  hearse  knew  that  it  was  a 
dangerous  place,  and,  as  the  crossing  was  approached  on  his  return,, 
he  brought  his  team  nearly  to  a  standstill,  and  looked  and  listened 
carefully  before  attempting  to  cross;  that  the  cars  were  all  standing 
as  they  were  when  he  passed  them  fifteen  minutes  before;  that  there 
was  no  smoke,  no  whistle,  ringing  of  the  bell,  or  noise  of  any  sort 
to  indicate  that  any  of  the  cars  were  about  to  move;  and,  having 
thus  satisfied  himself  that  everything  was  safe,  he  surted  over, 
quickening  his  speed  to  a  trot  in  order  to  get  through  as  soon  as 
possible.  It  appears  that  a  freight  train  of  empties,  about  six  hun- 
dred feet  long,  was  standing  on  the  main  track  of  the  defendant 
company,  which  was  the  last  track  that  had  to  be  crossed,  the  front 
of  the  train,  with  the  engine,  being  six  hundred  feet  from  the  cross- 
ing, and  the  rear  of  the  train  near  the  crossing  towards  which  it  was 
being  backed ;  and  as  the  hearse  came  upon  this  main  track  of  the 
defendant  the  collision  with  the  backing  train  occurred,  resulting 
in  the  damage  complained  of. 

It  further  appears  from  the  plaintiff's  evidence,  that  no  one  was 
on  the  train  nearer  to  the  crossing  than  the  second  car  from  the 
engine;  that  no  one  was  on  the  ground  at  the  crossing  to  give  any 
warning  that  the  train  was  about  to  move  backward;  that  the  con- 
ductor knew  the  funeral  procession  had  gone  over  to  the  cemetery, 
and  would  return  in  a  few  minutes;  that  the  surroundings  prevented 
the  driver  from  being  able  to  see  that  the  train  was  moving;  and 
that  no  noise  could  be  heard  to  indicate  that  a  train  was  moving, 
although  the  driver  was  listening  as  he  approached  the  point  of 
collision. 

If  this  case  had  been  submitted  to  the  jury  upon  the  whole  evi- 
dence  adduced   before   them,  and   they  had  found  either  for  the 
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plaintiff  or  defendant,  there  being  a  conflict  of  evidence,  the  verdict 
could  not  have  been  disturbed. 

It  seems  to  us,  therefore,  that  under  the  settled  rules  of  law  which 
govern  the  court  in  its  decision  upon  a  demurrer  to  evidence  where 
all  evidence  of  the  defendant  in  conflict  with  that  of  the  plaintiff 
must  be  excluded,  the  plaintiffs'  case  was  made  out,  and  there 
should  have  been  a  judgment  upon  the  demurrer  in  their  favor. 

For  these  reasons,  we  are  of  opinion  that  the  judgment  of  the 
Circuit  Court  must  be  reversed,  and  judgment  rendered  for  the 
plaintiffs  on  the  demurrer  to  evidence. 

CLAY  ET  ux  V.  CITY  OF  ST.  ALBANS. 

Supreme  Court  of  Appeals,  IVest  Virginia,  April,  l8pj. 


PLEADIKG  — TITLE.  — Pleadings  must  show  title.  This  rule  is  met.  in 
declara lions  in  trespass  or  case  for  injury  to  properly,  real  or  personal,  by 
alleging  possession  as  indicated  below,  without  slating  the  plainliH's  eslale. 

SEISIN. —The  word"  seisin  "  imports  a  freehold  esiaie,  either  for  life  or  in  fee. 

RIGHT  OF  ACTION. —Actual  possession  of  land  will  susuin  trespass  or 
case  against  any  but  the  true  owner  entitled  to  possession,  or  one  acting 
under  him. 

HUSBAND  AND  WIFE— ACTION. —  A  wife,  or  she  and  her  husband  may 
maintain  trespass  for  damages  to  both  possession  and  the  inheritance, 
where  there  is  a  conveyance  of  the  land  to  a  trustee  to  permit  her  to  have 
possession  and  use  of  land,  though  she  is  vested  with  only  equitable  title. 

MARRIED  WOMAN.  —  A  married  woman  may  sue  alone,  or  she  and  her  hus- 
band together,  at  law  or  in  equity,  in  any  action  or  suit  concerning  her 
separate  estate. 

SURFACE  WATER  —  LIABILITY.  —  If  a  city  or  town,  by  gutters,  drains,  or 
otherwise,  collect  surface  water  and  cast  it  in  a  body  on  land,  it  is  liable  in 
damages. 

MUNICIPAL  CORPORATIONS  — SURFACE  WATER  — DRAINS.  —  If  a 
city  or  town  negligently  fails  to  keep  its  existing  drains  and  gutters  open 
and  clear  of  obstructions,  and  in  condition  to  carry  off  the  water  in  them, 
and  by  reason  thereof  land  is  injured  from  their  overflow  the  city  or  town 
is  liable  in  damages,  provided  the  overflow  is  not  due  to  an  unusual  or 
extraordinary  storm  or  rainfall, 
(Syllabus  by  the  court.) 

Appeal  from  judgment  for  plaintiffs  in  the  Circuit  Court,  Kanawha 
County, 

Warth  &  Briggs  and  Brown,  Jackson  &  Knight,  for  plaintiff 
in  error. 

S.  C.  BuRDETT  and  E.  W.  Wilson,  for  defendants  in  error. 
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This  was  an  action  of  trespass  on  the  case  by  M,  C.  Clay  and 
Amanda  Clay,  his  wife,  against  the  City  of  St.  Albans,  to  recover 
damages  for  injury  caused  by  the  flow  of  surface  water  upon  a  lot 
occupied  by  them,  resulting  in  judgment  against  the  city,  which 
sued  out  this  writ  of  error. 

The  points  decided  on  appeal  appear  in  the  syllabus  by  the  court. 

Judgment  reversed  on  ambiguous  instructions  (i). 

Instruction  No.  a  says  that  "  if  the  injury  be  caused  by  the  nat- 
ural flow  being  changed  and  cast  upon  plaintiff's  property,  defend- 
ant is  liable."  How  cast  —  in  a  body,  or  spreadingly  ?  It  does 
not  say.  In  the  one  case  the  city  would  be  liable;  in  the  other,  not 
liable.  Does  it  mean  that  the  flow  of  water  in  drains  or  ditches, 
and  therefore  already  in  a  body,  was  diverted,  and  thus  thrown 
on  the  land  ?  The  city  had  a  right  to  fill  a  street,  and,  if  that  fill 
had  any  effect  to  divert  surface  water  so  it  was  still  scattered,  no 
liability  therefrom  arose.  Just  what  theory  this  instruction  presents 
is  uncertain.  Does  it  present  a  different  one  from  that  of  No.  3 
below  ?  Does  it  set  up  a  less  standard  of  liability  ?  If  so,  it  is 
wrong.  Does  it  present  the  same  ?  Not  likely,  because  it  is  in 
different  language.  And,  if  the  same,  then  it  is  unnecessary.  It 
must  have  been  intended  to  present  a  dififereni.  theory.  Just  what 
is  indefinite.  An  indefinite  instruction  must  not  be  given.  How 
was  the  jury  to  reconcile  it  with  No.  3  ?  No.  3  :  "  When  a  city,  in 
grading  its  streets,  by  cutting  ditches  and  drains,  collects  surface 
water  and  casts  it  in  a  body  upon  the  lot  or  ground  of  the  proprietor 
below,  unless  it  so  casts  it  into  a  natural  water-course,  the  propri- 
etor sustains  a  legal  injury,  and  may  recover  therefor,"  This  is,  on 
its  face,  proper.  But  No.  2  ignores  the  requirement  that  the  water 
be  cast  in  a  body,  and  states  a  less  exacting  standard  of  liability, 
indicating  that  mere  surface  water,  in  a  spreading,  scattered  con- 
dition, will  make  the  town  liable.  No.  4  :  "  The  court  instructs 
the  jury  that  it  is  the  duty  of  a  city,  in  making  improvements  upon 
its  streets,  to  use  such  skill  that  improvements  so  made  shall  not 
change   the   course   of  the   surface   water   in   such   manner  as  to 

I.  Following  the  standard  of  liabil-  sloreroonv  if  the  grade  of  such  street 
ity  fixed  in  Yeager  v.  Town  of  Fair-  is  not  raised  in  violation  of  the  consti- 
mont  (W.  Va.,  April,  1897)  27  S.  E.  lution,  or  some  statute  law,  or  the 
Rep.  234,  an  action  for  damage  to  charter  of  the  town,  no  action  can  be 
property  caused  by  change  in  street  maintained  by  the  adjoining  loi  owner 
grade.  The  syllabus  in  that  case  for  damages  sustained  by  reason  of 
states  the  rule  as  follows:  "  Where  a  casting  said  surface  water  on  said  ad- 
town,  in  grading  its  streets,  raises  the  joining  lot,  unless  the  surface  water  is 
grade  so  as  to  cast  The  surface  water  collected  in  a  body  and  cast  upon 
on  an  adjoining  lot  occupied    by  a  said  lot." 
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materially  injure  the  property  adjoining."  This  may  be  good  as  to 
negligent  doing  of  work,  though  the  work,  if  not  negligent,  do 
incidentally  injure  a  lot  by  change  of  the  course  of  what  is  surface 
water,  yet  if  it  still  Spread  over  the  surface,  or  percolate  through 
the  soil,  and  it  is  not  by  the  change  made  to  run  in  destructive  cur- 
rents, plowing  drains  or  courses  through  the  soil  and  washing  it 
away,  the  city  or  private  landowner  is  not  liable.  This  instruction 
disregards  that  distinction,  and  asserts  that  if  there  be  a  change, 
and  it  do  injury,  that  is  enough  to  (ix  liability.  That  is  not  enough 
to  fix  liability.  If  the  work  of  the  corporation  does  change  the 
former  state  of  things  as  to  surface  water,  so  that  thereafter  it  flows 
in  a  body  or  destructive  current  over  the  land,  the  city  is  liable; 
otherwise  not. 

Judgment  reversed. 

Opinion  by  Brannoit,  J, 


HARDY  V.  SHEDDEN  COMPANY. 

United  States  Circuit  Court  of  Appeals,  Sixth  Circuit,  February,  iSg?. 


MASTER  AND  SERVANT  — NEGLIGENCE  OF  THIRD  PERSONS 
INCREASING  DANGER  TO  SERVANT.  —  Where,  in  the  courae  of  a  serv- 
am's  employment,  the  acta  al  third  persons,  not  employed  by  the  master, 
increase  the  danger  of  the  Service,  and  these  acts  and  their  character  are 
under  the  eye  of  the  servant,  and.  to  the  servant's  knowledge,  are  not 
under  [he  supervision  of  the  master,  the  master  is  not  liable  if  injury 
results  to  the  servant  from  the  negligence  of  third  persons. 

ALTERATION  OF  TRUCK  WITHOUT  KNOWLEDGE  OF  EMPLOYER.— 
Where  the  plaintiff  was  in  the  employ  of  the  dcfendanl  as  driver  of  a  truck 
that  was  hired  by  a  Grand  Army  post  and  upon  which  (bey  erected  a  super- 
stnicturc  for  a  Decoration  Day  procession,  and  removed  a  railing  intended 
for  the  security  of  the  driver,  who  was  thereby  obliged  to  sit  with  bis  legs 
hanging  over  (he  front  of  the  truck  and  a  jolt  caused  the  superstructure  to 
fall  forward  upon  the  driver  who  was  thrown  under  the  horses'  feet  and 
injured,  the  defendant  was  not  liable  where  it  was  not  shown  that  the 
defendant  iiad  seen  the  truck  after  the  alteration  or  knew  of  it. 

LIABILITY  OF  THIRD  PERSONS.  —  As  the  Grand  Army  post  superintended 
the  construction  of  the  place  in  which  the  driver  was  to  discbarge  his  duties 
they  were  liable  for  the  injury  resulting  from  their  negligence. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan.     The  facts  are  stated  in  the  opinion, 
Jav  p.  Lee,  for  plaintiff  in  error. 
L.  C.  Stanley,  for  defendant  in  error. 
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Taft,  Circuit  Judge.  — This  is  a  proceeding  in  error  to  review 
a  judgment  for  the  defendant  entered  by  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Michigan,  in  a  suit  for 
damages  for  personal  injury.  William  Hardy,  the  plaintiff  in  error, 
and  the  plaintiff  below,  was  employed  by  the  Shedden  Company,  the 
defendant  below,  and  the  defendant  in  error,  as  a  driver  of  one  of 
its  trucks.  The  business  of  the  defendant  was  managed  by  one 
William  Anderson,  On  the  28th  of  May,  1891,  two  officers  of  the 
Grand  Army  of  the  Republic  post  at  Lansing  visited  Anderson,  and 
made  a  contract  with  him  by  which  he  agreed  to  let  them  have  for 
two  days  one  of  his  trucks,  upon  which  they  proposed  to  build  a 
superstructure  of  seats,  to  be  occupied  by  young  girls  in  a  Decora- 
tion Day  procession,  to  be  held  on  the  30th  of  May  following,  and 
further  agreed  to  send  two  of  his  drivers,  with  four  horses,  to  haul 
the  truck,  thus  loaded,  in  the  procession.  The  superstructure  was 
erected  by  mechanics,  members  of  the  Grand  Army  of  the  Republic 
post.  Anderson  had  nothing  to  do  either  with  furnishing  the 
material  or  with  supervising  the  work,  and  did  not  see  the  structure 
until  after  the  accident  about  to  be  related.  On  the  morning  of  the 
thirtieth,  Anderson  directed  the  plaintiff  and  another  one  of  his  driv- 
ers to  take  four  horses  and  hitch  them  to  the  truck,  and  to  draw  the 
truck  to  and  from  the  cemetery  to  which  the  procession  was  going, 
under  the  direction  of  the  executive  committee  of  the  Grand  Army. 
The  plaintiff  knew  that  Anderson  had  nothing  to  do  with  the  build- 
ing of  the  superstructure,  and  thought  correctly,  as  he  says,  "  that 
the  Grand  Army  folks  had  taken  care  of  that."  The  superstructure 
had  been  placed  upon  an  old  truck  lent  for  the  purpose  by  the 
defendant.  Upon  the  day  of  the  procession  the  superstructure  was 
changed  from  the  old  truck  to  the  one  usually  driven  by  Hardy,  and 
the  railing  or  guard  which  was  attached  to  Hardy's  truck  as  a  pro- 
tection, and  something  against  which  he  could  brace  himself,  was 
removed  by  the  G.  A.  R.  men,  in  order  to  make  room  for  the  tem- 
porary structure  of  seats.  It  does  not  appear  that  Anderson  knew 
that  this  railing  had  been  removed.  The  size  of  the  structure  and 
the  number  of  young  girls  carried  required  that  the  two  drivers,  one 
driving  one  team  and  the  other  the  other,  should  sit  forward  on  the 
truck,  with  their  legs  dangling  very  near  to  the  tails  of  the  horses 
of  the  rear  team.  They  drove  out  to  the-  cemetery,  taking  the 
route  directed  by  the  executive  committee.  As  they  came  in  sight 
of  the  cemetery,  they  drove  into  a  rut  in  the  road  of  a  depth  of 
from  six  to  twelve  inches.  The  jolt  thus  occasioned  broke  down 
the  superstructure,  and  precipitated  it  against  the  drivers,  who  were 
just  in  front  of  it,  threw  them  under  the  horses'  feet,  and  frightened 
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the  horses  into  a  run.  The  plaintiff  was  very  severely  injured,  and 
his  leg  had  to  be  amputated.  At  the  close  of  the  evidence  of  the 
defendant,  the  court  below  directed  a  verdict  for  the  defendant  on 
the  ground  that  the  defendant's  obligation  did  not  extend  further 
than  to  see  to  it  that  the  men  employed  in  erecting  the  super- 
structure upon  the  truck  were  capable  and  skilful  workmen,  and 
that,  as  all  the  evidence  tended  to  show  that  they  were  of  this  char- 
acter, the  plaintiff  had  failed  to  make  a  case  justifying  its  submis- 
sion to  the  jury. 

We  are  of  opinion  that  the  jury  was  properly  instructed,  but  we 
do  not  concur  in  the  reason  given  by  the  court.  It  is  well  settled 
that  a  master  is  under  an  implied  obligation  to  the  servant  to  furnish 
him  a  reasonably  safe  place  in  which  to  render  the  services  for 
which  he  is  employed.  But  this  obligation  is  not  absolute,  and  cir- 
cumstances may  vary  it.  Where  a  driver  is  employed  to  drive  a 
truck,  he  has  the  right  to  rely  on  the  master  taking  due  care  to  give 
him  a  safe  truck,  and  a  safe  seat  thereon  upon  which  to  ride,  pro- 
vided, in  the  exercise  of  reasonable  care  on  his  part,  he  does  not 
discover  any  defect  himself.  But  where,  in  the  course  of  the 
employment,  the  acts  of  third  persons,  not  employed  by  the  master, 
may  increase  the  danger  of  the  service,  and  these  acts  and  their 
character  are  under  the  eye  of  the  servant,  and,  to  the  servant's 
knowledge,  are  not  under  the  supervision  of  the  master,  we  do  not 
think  the  master  is  liable  if  injury  results  to  the  servant  from  the 
negligence  of  the  third  persons.  For  instance,  where  a  servant  is 
directed  to  take  his  truck  to  a  distant  point,  and  from  there  obtain 
a  load  of  merchandise  to  be  put  on  by  the  servants  of  the  third  per-  , 
son,  and  the  merchandise  is  loaded  so  carelessly  that  in  the  return 
journey  the  driver  suffers  an  injury  from  the  defective  loading,  it 
seems  clear  to  us  that  he  cannot  hold  his  master  liable  therefor. 
This  is  the  law,  because  it  is  reason.  Where  the  servant  has 
greater  opportunity  than  the  master  to  know  and  observe  the  prob- 
able results  from  the  acts  of  the  third  person,  of  which  the  master, 
to  the  knowledge  of  the  servant,  has  had  no  opportunity  to  judge, 
then  it  is  unreasonable  to  hold  that,  with  respect  to  such  acts,  the 
master  has  any  obligation  to  the  servant.  Of  course,  there  are  cases 
where  the  circumstances  necessarily  impose  on  the  master  the  duty 
of  supervising  and  inspecting  the  work  of  third  persons  which  may 
subject  the  servant  to  risk  and  danger.  Thus,  the  loading  of  cars 
on  a  railway  line  is  usually  inspected  by  a  railway  inspector  before  it 
is  received.  But  where  there  is  no  such  inspection,  and  where,  in 
the  nature  of  things,  there  cannot  be,  the  servant  cannot  hold  the 
master  for  the  work  of  third  persons.     The  defendant  company,  it 
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is  conceded,  had  nothing  whatever  to  do  with  the  materials  or  tlie 
plan  of  construction  of  the  temporary  platform.  The  company  did 
not  supervise  it,  and  it  was  not  intended  by  the  Grand  Army  people 
that  it  should.  The  plaintiff  below  admits  that  he  had  no  reason  to 
believe  that  the  superintendent  of  the  company  had  taken  any  part 
in  the  erection  or  supervision  of  this  structure.  How,  then,  could 
he  rely  on  an  implied  obligation  that  the  master  would  see  to  it  that 
this  structure  was  not  dangerous  ?  He  knew  that  the  members  of 
the  Grand  Army  post  were  engaged  in  erecting  it,  and  that  he  must 
rely  upon  their  skill  and  care,  rather  than  upon  that  of  his  master. 
We  do  not  think  the  case  would  be  different  had  he  been  directed  to 
take  his  truck  to  the  headquarters  of  the  Grand  Army  post,  and 
there  had  taken  on  board  his  truck  a  large  number  of  girls  or  young 
women  having  with  them  camp  stools  or  chairs  upon  which  to  sit. 
In  such  a  case  it  is  conceivable  that  the  load  might  be  so  arranged 
by  the  executive  committee  as  to  cause  an  accident  similar  to  the 
one  shown  here.  The  injury  resulting  would  be  caused  by  the  mem- 
bers of  the  executive  committee  of  the  Grand  Army  post,  and  to 
them  alone  would  the  injured  driver  have  to  look. 

We  are  further  of  opinion  that  this  case  comes  within  the  class  of 
cases  of  which  Nason's  Adm'r  v.  Railroad  Co.,  zz  U.  S.  App.  zao,  9 
C.  C.  A.  666,  and  61  Fed.  Rep.  605,  is  one.  In  that  case  a  railroad 
company  had  rented  to  a  bridge  company  its  engine,  its  engineer, 
and  its  fireman,  and  while  it  was  doing  the  business  of  the  bridge 
company  the  plaintiff  was  injured  through  the  negligence  of  the 
engineer.  It  was  held  that  the  railroad  company,  the  owner  of  the 
engine,  and  the  original  employer  of  the  engineer,  could  not  be  held 
liable  for  the  injury,  because,  though  the  engineer  was  the  general 
servant  of  the  railroad  company,  at  the  time  he  was  engaged  in  the 
business  of  the  bridge  company.  A  number  of  cases  were  cited  to 
sustain  this  view.  Donovan  ».  Construction  Syndicate  [1S93]  i  Q. 
B.  629;  Rourke  v.  Colliery  Co.,  z  C.  P.  Div.  zos;  Powell  v.  Con- 
struction Co.,  88  Tenn.  69a,  13  S.  W.  Rep.  691;  Miller  f'.  Railway 
Co.,  76  Iowa,  655,  39  N,  W.  Rep.  188.  We  do  not  see  why  the 
principle  of  these  cases  has  not  application  as  well  to  suits  by  injured 
servants  against  the  general  master  as  to  suits  by  third  persons 
against  him.  In  the  light  of  these  cases  the  driver,  the  plaintiff 
below,  though  the  general  servant  of  the  defendant,  the  Shedden 
Company,  was  doing  the  business  of  the  Grand  Army  post,  and' was 
engaged  as  a  special  servant  in  its  employ.  In  so  far  as  the  Grand 
Army  post  superintended  the  construction  of  that  which  went  to 
make  up  the  place  in  which  the  driver  was  to  discharge  his  duties,  to 
that  extent  the  Grand  Army  post  was  liable  to  him  for  the  injury 
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resulting  from  their  negligence,  and  his  general  master,  the  Shedden 
Company,  was  not.  It  is  true  that  it  is  held  in  Little  v.  Hackeit, 
116  U.  S.  366,  37a,  380,  6  Sup.  Ct.  391,  in  Laugher  v.  Pointer,  5 
Barn.  &  C.  547,  and  Quarman  v.  Burnett,  6  Mees.  &  W.  499,  507, 
that  where  a  man  lets  out  a  carriage  on  hire  to  another  he  in  no 
sense  places  the  coachman  under  the  control  of  the  hirer,  except 
that  the  latter  may  indicate  the  destination  to  which  he  wishes  to  be 
driven.  But  the  present,  we  think,  is  clearly  distinguishable  from 
such  a  case,  because  here  was  not  the  ordinary  hiring  of  a  carriage 
for  a  trip,  but  it  was  the  hiring  of  a  truck  to  be  built  upon,  so  that 
its  nature  as  a  vehicle  was  changed,  and  then  a  separate  hiring  of 
the  means  of  locomotion.  This  did,  in  our  opinion,  place  the  drivers 
under  the  control  of  the  executive  committee  of  the  Grand  Army 
post,  and  made  that  post,  for  the  time  being,  the  master  of  the 
driver.  To  it,  therefore,  must  the  driver  look  for  indemnity  for  any 
injury  suffered  by  him  through  the  negligence  of  the  post  in  altering 
and  loading  the  truck. 

The  judgment  of  the  Circuit  Court  is  affirmed, 

THE    BOWDEN    V.  THE    DECATUR    H.    MILLER 
ET  AL. 

United  States  Circuit  Court  of  Appeals,  Fourth  Circuit,  February,  /(Pp7. 


COLLISION  BETWEEN  STEAMSHIPS.  —  Where  a  collision  occurred  between 
two  steamships,  one  lying  in  the  stream  without  swam  up,  about  to  be 
towed  by  a  tug  lying  alongside,  and  the  other  approaching,  both  were 
negligent,  ihc  &n\  because  il  had  no  lookout,  and  the  second  because,  after 
blowing  a  whistle  to  indicate  the  side  upon  which  she  intended  Co  pass, 
and  receiving  no  response,  nor  observing  any  movement  on  the  part  ol  the 
other,  still  pursued  her  course  unchanged  until  loo  late  lo  prevent  the 
collision. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
District  of  Maryland.     The  facts  appear  in  the  opinion. 

Robert  H.  Smith,  for  appellant. 

William  Pinkney  Whvte  (Daniel  H.  Havne  and  Joseph  Whytb 
on  the  brief),  for  appellees. 

SiuoNTON,  Circuit  Judge. — This  is  an  appeal  from  the  decree 
of  the  District  Court  of  the  United  Slates  for  the  District  of  Mary- 
land, in  admiralty.  It  is  a  case  of  collision  growing  out  of  these 
facts  : 

The  Decatur  H.  Miller  is  a  steamship  of  the  Merchants  &  Miners' 
Transportation  Company.  She  is  two  hundred  and  sixty  feet  long. 
Vol.  11-43 
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thirty-eight  feet  beam.  Her  sides  are  twenty  feet  above  the  water 
line,  and  she  has  houses  on  deck  adding  to  her  height  out  of  water. 
The  docks  of  this  Hne  are  in  the  inner  harbor  of  the  port  of  Balti- 
more, which  at  this  point  is  from  nine  hundred  to  one  thousand  feet 
wide.  She  was  in  her  dock  on  the  early  morning  of  the  iSth  May, 
1896,  and  had  discharged  all  her  cargo,  with  the  exception  of  about 
four  hundred  tons.  Her  owners  desired  to  have  her  moved  lower 
down  the  harbor,  for  the  purpose  of  finishing  discharge  of  cargo. 
To  that  end,  as  she  had  no  steam  in  her  boilers,  the  tug  Venus  was 
employed.  This  tug  was  owned  by  the  steamship  company,  and 
was  customarily  employed  for  the  purpose  of  moving  its  ships  under 
these  circumstances.  The  Miller  was  lying  in  her  dock,  with  her 
starboard  side  to  the  wharf.  The  tug  made  a  line  fast  to  her  port 
quarter,  pulled  her  stern  foremost  into  the  stream,  her  head  point- 
ing up  the  harbor,  and  then  pulled  her  around  until  her  heading 
was  reversed,  pointing  down  the  channel.  She  was  then  about 
three  hundred  feet  from  the  line  of  wharves.  In  the  meantime  the 
Bowden,  a  fruit  steamer,  was  coming  up  the  harbor  of  Baltimore, 
on  the  way  to  her  own  dock,  not  far  above  that  at  which  the  Miller 
had  been  lying.  When  she  was  opposite  the  quarantine  station  she 
had  reduced  her  speed  to  about  seven  miles  per  hour,  and  as  she 
got  near  and  into  the  inner  harbor  she  slowed  down  to  about  four 
miles  an  hour.  She  was  in  a  bend  of  the  river,  and  as  she  reached 
Shrj'ock's  Wharf,  at  the  end  of  the  bend,  she  ported  her  helm  so  as 
to  pass  along  the  front  of  the  wharves.  Just  before,  or  perhaps 
just  as,  she  reached  this  point,  she  nearly  came  into  collision  with  a 
water  boat;  starboarding  her  helm  to  avoid  the  collision,  and 
immediately  porting  it  again.  As  she  rounded  Shryock's  Wharf  she 
came  in  sight  of  the  Miller,  lying  as  above  stated.  At  that  moment 
the  tug  Venus  had  cast  off  the  line  to  the  Miller,  blowing  a  long 
blast  of  her  whistle  as  she  did  so,  and  had  backed,  and  gone  in  on 
the  starboard  quarter  of  the  Miller,  She  was  completely  hidden 
from  the  Bowden,  and  was  not  seen  by  any  one  on  that  vessel.  The 
Bowden,  coming  in  sight  of,  and  when  about  twelve  hundred  feet 
away  from,  the  Miller,  blew  one  blast  of  her  whistle,  indicating 
that  she  would  pass  to  port  between  her  and  the  wharves.  No 
response  whatever  came  from  the  Miller  or  from  the  tug  Venus, 
and  it  appears  that  this  signal  was  not  heard  either  on  the  tug  or 
the  steamer.  Having  no  response,  the  Bowden  kept  on  her  way 
without  slacking  or  stopping  until  she  was  within  three  hundred  feet 
of  the  Miller,  when,  observing  that  the  Miller  was  gradually 
approaching  her,  the  Bowden  put  her  helm  hard  a-port,  and 
reversed  at  full  speed.     Her  momentum  was  not  checked,  nor  her 
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direction  changed,  and  she  struck  the  Miller  on  her  port  side  at  an 
angle  of  fortj'-live  degrees,  making  an  incision  about  twelve  feet 
from  top  to  bottom,  and  about  three  feet  wide.  The  Miller  was 
towed  to  her  wharf,  where  she  filled  and  sank  about  twenty  minutes 
after  the  collision.  At  the  time  of  the  collision  the  Miller,  without 
steam  herself,  and  not  yet  fastened  to  the  tug,  had  no  headway  on 
her.  She  must,  however,  have  been  in  motion,  sagging  under  the 
influence  of  the  wind,  a  light  breeze,  on  her  starboard  side,  and  per- 
haps under  the  momentum  of  the  turn  given  to  her  by  the  tug  in 
changing  her  heading  from  up  to  down  the  stream.  There  was  no' 
tide.  Notwithstanding  this,  the  Miller  had  not  diminished  the 
space  between  herself  and  the  wharves  less  than  one  hundred  and 
fifty  or  one  hundred  and  seventy-five  feet.  The  Bowden  was  twenty- 
seven  feet  beam.  She  steered  badly,  and  did  not  readily  yield  to 
her  engines  when  reversed. 

The  court  below,  after  hearing  the  witnesses,  was  of  the  opinion 
that  there  was  sufficient  space  for  the  Bowden  to  pass  between  the 
Miller  and  the  line  of  wharves,  and  that  the  disaster  was  due  in 
great  measure  to  the  fact  that  the  pilot  on  the  Bowden  had  gone 
too  near  to  the  Miller  without  porting  sufficiently,  relying  upon  the 
Miller  to  get  out  of  his  way;  that  he  thus  lost  his  head,  and,  when 
he  reversed  his  engines,  found  that  the  Bowden  would  not  obey  her 
helm.  This  finding  of  the  fact  by  the  court  below  has  great  weight 
with  this  court.  The  Lucy  and  The  Spring  Garden,  42  U.  S.  App. 
too-to4,  20  C.  C.  A.  660,  and  74  Fed.  Rep.  57a.  And  a  careful 
review  of  the  testimony  leads  us  to  the  same  conclusion.  It  is 
clearly  not  a  case  of  inevitable  accident,  which  must  be  understood 
to  mean  a  collision  which  occurs  when  both  parties  have  endeavored 
by  every  means  in  their  power,  with  due  care  and  caution  and  a 
proper  display  of  nautical  skill,  to  prevent  the  occurrence  of  the 
accident,  and  when  the  proofs  show  that  it  occurred  in  spite  of 
everything  that  nautical  skill,  care  and  precaution  could  do  to  keep 
the  vessels  apart.  The  Maybey  and  Cooper,  14  Wall.  215;  The 
Grace  Girdler,  7  Wall.  196.  In  these  narrow  channel  ways,  the 
utmost  care  and  precaution  are  required,  not  only  to  prevent  col- 
lision, but  to  avoid  the  risk  of  collision.  There  is  no  room  for 
theory.  The  rapid  succession  of  facts  must  be  closely  observed, 
and  must  govern.  The  Bowden  may  have  concluded  that  the  Miller 
was  under  way.  But  when  she  gave  her  whistle  and  received  no 
response,  nor  observed  any  movement  on  the  part  of  the  Miller,  her 
attention  should  have  been  arrested,  and  it  was  her  duty  to  have 
taken  every  precaution  to  avoid  the  result  of  negligence,  even,  on 
the  part  of  the  Miller.     Instead  of  doing  this,   she  pursued   her 
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course  unchanged,  notwithstanding  her  defect  in  steering,  nntil  it 
was  too  late  either  to  change  her  direction,  or  to  reverse  and  back 
in  time  to  prevent  the  collision. 

But  was  the  Miller  wholly  without  fault  ?  She  had  the  right  to 
do  as  she  did  —  to  be  towed  out  into  the  stream.  This,  it  seems, 
was  the  custom  with  all  the  steamers  of  her  line.  But  absolutely 
helpless  as  she  was  when  she  reached  the  roid-channel,  in  a  narrow 
sea-way,  the  entrance  and  exit  of  all  vessels  using  the  inner  harbor, 
it  behooved  her  to  take  and  exercise  every  precaution  possible. 
While  elaborate  rules  have  been  adopted,  intended  to  prevent  the 
risk  of  collision,  still  so  important  is  it  that  every  possible  precau- 
tion should  be  taken,  that  these  same  rules  themselves  provide  that 
nothing  contained  in  them  shall  exonerate  any  ship  from  the  conse- 
quences of  the  neglect  of  any  precaution  which  may  be  required  by 
the  ordinary  practice  of  seamen,  or  by  the  special  circumstances  of  the 
case.  The  Sunnyside,  91  U.  S.  208.  "  The  ruling  principle  of 
the  court  is  that  an  obligation  rests  on  all  vessels  found  in  the 
avenuebof  commerce  to  employ  active  diligence  to  avoid  collisions." 
New  York,  etc,  Co.  v.  Calderwood,  19  How.  246;  The  Maria  Mar- 
tin, iz  Wall.  31.  The  Miller  on  this  occasion  had  no  one  whatever 
on  the  lookout.  Her  acting  master  and  her  crew  were  all  busily 
engaged  in  duties  which  occupied  all  their  attention,  precisely  as  if 
she  were  tied  to  a  wharf.  Not  only  was  the  blast  of  the  approach- 
ing steamer  not  observed;  it  was  not  even  heard  by  any  one  on  her 
deck.  True,  she  could  not  have  responded  either  with  one  blast  or 
two  blasts,  for  that  would  have  asserted  that  she  was  proceeding 
either  with  a  port  or  a  starboard  helm,  while  in  truth  she  could 
have  done  neither.  But  she  could  have  blown  the  danger  signals, 
indicating  her  own  helpless  condition.  The  Roslyn,  23  Fed.  Rep. 
687.  Had  there  been  a  Iriokout,  or  had  her  acting  master  realized 
his  duty,  signals  could  have  come  from  the  tug,  or  the  tug  itself 
have  been  put  in  motion,  and  the  disaster  averted;  for,  according 
to  all  the  testimony,  a  slight  change  of  direction  would  have  pre- 
vented the  collision.  Certainly,  an  early  indication  to  the  Bowden 
would  have  removed  her  mistake.  It  is  manifest  that  the  indiffer- 
ence and  negligence  of  the  crew  of  the  Miller  contributed  to  this 
accident.  Great  care  is  required  of  a  large  steamer  leaving  her 
dock  to  see  that  no  damage  is  done  to  other  vessels  near  her.  The 
City  of  Paris,  14  Blatchford,  531.  The  position  of  the  Decatur  H, 
Miller  was  closely,  if  not  wholly,  analagous  to  a  sailing  vessel  in 
sUys,  and  there  is  no  doubt  that  it  was  the  duty  of  other  vessels  to 
keep  clear  of  her.  But  even  in  such  case  it  is  the  duty  of  those  on 
board  to  take  a  due  look  around  beforehand  to  ascertain  that  no 
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ship  is  in  the  neighborhood,  likely  to  come  on  them.  Mars.  Mar, 
Coll,  447,  and  note.     See  also  The  John  Fenwick,  L.  R.  3  Adm,  & 

-  Ecc.  500.  In  the  American  Eagle,  ^^  Fed.  Rep.  465  —  a  case 
closely  resembling  this  in  some,  but  not  all  respects —  a  steamer, 
the  Eagle,  collided   with  a  tug  engaged   in  making  up  her  tow  in 

-  East  River,  New  York  Harbor,  and,  while  so  doing,  helpless  to  get 
out  of   the  way  of  other  vessels.     In  that  case  the  court  says  ; 

."  Being  in  full  view  of  all  approaching  vessels,  and  at  a  sufficient 
distance  to  enable  them  to  keep  away  from  her  by  getting  her  tow 
in  readiness  to  move,  the  pilot  of  the  tug  had  no  reason  to  suppose 
the  Eagle  would  not  go  one  side  or  the  other  of  him.  When  he  saw 
the  Eagle  coming  towards  him,  he  hailed  her  to  keep  off.  There 
was  nothing  he  could  do  more,  since  he  could  not  safely  move  for- 
ward or  backward." 

There  was  no  such  effort  on  the  part  of  the  Miller,  no  action  or 
precaution  whatever,  and  consequently  she  also  was  in  fault. 
Under  these  circumstances,   the  damages  should  be  apportioned. 

Let  the  case  be  remanded  to  the  District  Court,  with  directions  to 
take  such  order  therein  as  will  be  in  accordance  with  this  opinion. 

BRAMBLE  ET  AL.  V.  CULMER  ET  AL. 

VniUd  Stales  Circuit  Court  of  Appeals,  Fourth  Circuit,  February,  iSg?. 


PILOTS.  — A  pilot  is  so  far  the  Agent  of  tbe  vessel  he  navigates  that  whoever  is 
responsible  for  its  navigation  is  responsible  for  his.acis  or  omissions  in  Ihe 
line  of  his  duty.  The  pilot  is  the  servant  of  tbe  owners  in  Ihe  absence  of 
a  contract  to  the  contrary. 

NAVIGATION  OF  VESSEL  — CHARTER  OR  DEMISE. —Wherever  a  ship- 
owner undertakes  to  act  as  a  carrier  of  goods  and  appoints  the  master  and 
crew  of  the  sbip,  the  icsponsibilit]'  for  her  safe  navigation  rests  upon  him; 
but  whenever  the  ship  is  completely  transferred  to  the  hirer  for  a  period  of 
time  and  the  shipowner  has  nothing  to  do  with  the  appointment  of  tbe 
olBcers  and  crew,  then  the  chatterer  becomes  responsible  for  her  navigation! 

CHARTERERS  FURNISHING  PILOT  — ACCEPTANCE  BY  MASTER- 
LOSS  OF  VESSEL.  —  Where  ii  appeared  that  ihe  charterers  were  to  pay  a 
lump  sum  for  the  use  of  a  vessel  and  also  pay  the  port  and  pilotage  charges, 
and  Ihe  owners  were  to  and  did  select  the  master  and  crew,  and  were  to  pay 
them,  and  the  charterers,  at  a  port  where  there  were  no  compulsory  pilotage 
laws,  selected  a  person  as  pilot  who  was  accepted  by  the  master,  and 
through  whose  negligence  the  vessel  was  run  on  a  reef  and  lost,  the  char- 
terers were  not  liable. 
Dismissal   by  the  District  Court  of   the  United  States  for  the 

District  of  Maryland  of  a  libel  and  libelant's  appeal. 
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Beverly  W.  Mister,  for  appellants. 

Robert  H.  Smith,  for  appellees. 

The  primary  and  fundamental  question  in  this  case  upon  which 
the  decision  turns  is  whether,  under  the  agreement  between  the 
parties,  there  was  a  demise  of  the  ship,  or  whether  it  was  a  contract 
of  affreightment.  If  the  owners  parted  with  the  whole  possessicn 
and  control  of  the  ship,  and  gave  to  the  charterers  power  and  right 
to  do  what  they  pleased  with  regard  to  the  captain  and  crew  and  the 
management  uf  the  ship,  such  charterers  would  become  pre  hac  vice 
the  owners,  and  would  be  responsible  for  its  navigation  and  all  the 
incidents  flowing  from  that  relation.  If,  on  the  other  hand,  the 
agreement  between  the  parties  was  nothing  more  than  a  contract 
whereby  the  owners  agreed  for  a  fixed  sum  to  send  their  ship  for  a 
cargo  to  be  obtained  at  such  points  as  the  charterers  might  direct 
for  transportation  to  its  port  of  destination,  and  did  nothing  more 
to  divest  themselves  of  its  ownership  and  control,  then  the  responsi- 
bility for  its  proper  navigation  rests  upon  them,  and  they  cannot 
hold  the  charterers  to  account. 

The  propc-  determination  of  the  precise  relations  of  the  parties  is 
not  free  from  difficulty,  owing  to  the  informal  nature  of  the  agree- 
ment, there  being  no  written  charter  party.  The  contract  was 
indefinite  and  verbal,  and,  so  far  as  we  can  gather  from  the  testi- 
mony, the  facts  were  substantially  these;  The  owners  of  the  Wil- 
liam Farren,  a  small  schooner,  habitually  employed  in  and  about  the 
Chesapeake  Bay,  some  time  in  the  spring  of  1894,  applied  to  one 
Schall,  in  Baltimore,  for  a  charter.  Schall  was  engaged  in  the 
shipping  of  pineapples  on  joint  account  with  one  Culmer,  who  lived 
on  Eleuthera  Island,  one  of  the  Bahamas,  and  was  in  the  habit  of 
sending  out  a  number  of  vessels  every  spring,  and  once  before  had 
chartered  the  Farren  for  thai  purpose.  Very  little  was  said  as  to 
the  terms  of  the  charter,  but  it  was  understood  that  the  owners  were 
to  receive  the  amount  usually  paid  for  schooners  of  like  tonnage, 
and  there  is  no  dispute  as  to  what  that  was.  The  owners  were  told 
to  get  ready;  and  after  employing  as  mate  one  Fehring,  who  was 
somewhat  familiar  with  the  West  Indies,  though  he  had  never  before 
been  in  the  waters  where  occurred  the  incidents  hereafter  related, 
the  master  reported  to  Schall,  and,  receiving  from  him  a  lettef  to 
Culmer,  set  sail,  arriving  without  accident  or  incident  at  Tarpum 
Bay,  in  Eleuthera  Island,  where  he  delivered  to  Culmer  the  letter 
intrusted  to  him.  It  appears  from  the  testimony  of  Murphy,  the 
master,  that  out  of  the  gross  sum  to  be  paid  by  the  charterers,  the 
owners  were  to  receive  forty  per  cent.,  and  that  the  master  was  to 
receive  sixty  per  cent.,  and  "  pay  the  expenses  of  the  hands'  wages. 
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and  grub  bill."  It  further  appears,  though  there  is  no  testimonjr 
showing  that  any  positive  agreement  on  the  point  at  the  time  that 
the  charter  was  made,  that  it  was  understood  that  ail  pilot  and  port 
charges  incurred  in  the  Bahamas  were  to  be  paid  by  the  charterers. 
After  reporting  to  Culmer,  the  master  was  informed  that  he  was  to 
get  his  cargo  of  pineapples  at  Great  Harbor,  on  Long  Island,  about 
one  hundred  and  eighty  miles  distant,  and,  taking  aboard  a  pilot, 
set  sail  for  that  point,  and  while  on  the  way,  while  off  Conception 
Island,  was  run  upon  a  reef,  and  the  schooner  became  a  total  loss. 
It  is  for  the  loss  of  the  vessel,  caused,  as  alleged,  by  the  incompe- 
tency of  the  pilot,  that  the  libel  is  filed  by  the  owners  against  Schall 
and  Culmer,  the  charterers,  the  allegation  being  that  the  pilot  was 
their  agent;  that  "  the  reef  was  plainly  indicated  on  charts  for  that 
part  of  the  Atlantic  Ocean;  "  and  that  loss  of  the  vessel  was  solely 
due  to  the  incompetency,  unfitness,  and  ignorance  of  the  pilot  fur- 
nished by  the  charterers. 

There  are  no  licensed  pilots  at  Tarpum  Bay  or  in  the  waters  there- 
about, and  no  laws  of  compulsory  pilotage,  and  the  testimony  relat- 
ing to  the  taking  of  the  pilot  is  brief.  Murphy,  the  master,  relates 
that,  on  the  night  after  his  arrival  at  Tarpum  Bay,  he  was  at  Cul- 
mer's  house,  and,  after  some  desultory  conversation  with  him,  he 
called  out  to  a  man  he  did  not  see  in  the  dark,  saying:  "  Peter,  I 
want  you  to  take  the  Farren  to  Great  Harbor.  You  will  sail  Satur- 
day morning."  Culmer  relates  that  Murphy  asked  "  if  I  intended 
sending  a  pilot  with  him,"  and  that  he  told  him  he  would  send  Peter 
Allen,  and  it  appears  that  he  was  to  pay  Peter  Allen  for  this  service. 
Peter  Allen  was  a  colored  man,  about  fifty-four  years  of  age,  living 
on  Eleuthera  Island,  who  seems  to  have  been  engaged  sometimes  as 
a  seaman  in  command  of  small  vessels,  sometimes  as  a  pilot,  and 
sometimes  in  cultivating  pineapples  on  shares  for  Culmer  and  others. 
He  was  not  a  licensed  pilot.  He  could  read  a  little,  but  could  not 
write.  A  great  deal  of  testimony  was  offered  to  show  his  compe- 
tency as  a  pilot,  and  it  sufficiently  established  the  fact  that  he  acted 
successfully  as  a  pilot  in  conducting  vessels  safely  through  the 
waters  where  this  untimely  mishap  befell.  The  testimony  further 
shows  that  no  great  skill  was  needed  at  the  point  where  the  vessel 
went  on  the  reef,  and  that  any  capable  navigator  could  have  sailed 
her  safely  there,  special  skill  and  local  knowledge  being  required 
only  at  and  about  the  entrance  to  the  harbors.  In  the  view  we  take 
of  this  case,  it  is  not  necessary  that  we  should  determine  critically 
the  competency  of  Peter  Allen  as  a  pilot.  We  are  satisfied  that  he 
was  believed  to  be  competent;  that  he  had  frequently  been  employed 
in  such  undertakings,  and  that  he  was  one  of  the  most  competent 
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men  available  for  such  service  in  those  islands;  that  Culmer  had 
frequently  intrusted  him  with  the  management  of  his  own  vessels, 
and  that  his  previous  success  left  him  no  room  to  doubt  that  he  had 
the  skill  and  knowledge  required  to  pilot  the  vessel  safely  from 
Tarpum  Bay  to  Great  Harbor. 

Nor  is  it  necessary  to  consider  in  detail  the  circumstances  attend- 
ing the  wrecking  of  the  vessel.  Whether  it  was  solely  due  to  the 
carelessness  and  ignorance  of  the  pilot,  which  the  preponderance  of 
evidence  tends  to  estabhsh,  or  whether  the  master  and  mate  con- 
tributed to  bring  it  about  by  their  refusal  to  keep  the  vessel  on  the 
course  given  to  them  by  the  pilot,  as  his  unsupported  testimony 
declares  to  have  been  the  case,  is  not  material  to  the  determination 
of  the  main  question,  which  is  this:  Was  it  the  duty  of  the  owner 
or  of  the  charterers  to  navigate  the  vessel?  If  it  was  the  duty  of 
the  owners,  the  taking  of  the  pilot  was  optional  with  them,  and  there 
being  no  law  of  compulsory  pilotage  in  those  waters,  and  the  em- 
ployment of  the  pilot  being  their  voluntary  act,  and  subsidiary  and 
subservient  to  their  use,  they  could  not  relieve  themselves  of 
responsibility  by  turning  over  the  entire  control  of  the  vessel  to 
him;  and,  by  so  much  as  he  was  ignorant  and  unacquainted  with 
charts  and  the  higher  arts  of  navigation,  to  that  degree  did  an 
increased  duty  of  vigilance  and  care  devolve  upon  the  master  and 
mate,  who  were  in  possession  of  charts,  which,  as  their  libel  states, 
plainly  indicated  the  reef  upon  which  the  vessel  was  wrecked.  In 
any  view  of  the  case,  the  pilot  would  be  considered  as  so  far  the 
agent  of  the  vessel  that  whoever  is  responsible  for  its  navigation 
would  be  responsible  for  his  acts  or  omissions  in  the  line  of  that 
duty;  and,  unless  there  is  some  express  contract  or  some  proof  of 
facts  which  warrant  implications  or  understandings  at  variance  with 
uniform  usage,  the  pilot  must  be  held  to  be  the  servant  of  the 
owners. 

It  is  not  contended  here  that  there  was  any  express  contract  at 
the. time  the  vessel  was  chartered  in  which  the  charterers  undertook 
to  navigate  the  vessel.  The  master,  mate  and  crew  were  selected 
by  the  owners  and  paid  by  them.  The  charterers  undertook  to  pay 
a  lump  sum  for  the  voyage,  which  sum  was  divided  between  the 
owners  and  the  crew  in  the  proportion  before  stated.  This  was  but 
an  ordinary  contract  of  affreightment,  and,  if  the  schooner  had  been 
lost  on  the  way  out  to  Tarpum  Bay,  there  could  have  been  no  pre- 
tense that  the  charterers  were  liable.  The  reporting  to  Culmer  at 
that  place,  and  the  sending  of  the  vessel  to  Great  Harbor  for  her 
cargo,  was  in  accordance  with  the  original  agreement;  and  the  tak- 
ing of  a  pilot  was  incident  and  subservient  to  the  purpose  of  the 
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voyage,  and  did  not  change  the  relation  of  the  parties;  nor  is  it  the 
fact  that  the  pilot  was  to  be  paid  by  the  charterers  inconsistent  with 
the  original  agreement,  for  there  was  an  understanding  from  the 
beginning  that  all  pilotage  and  port  charges  were  to  be  paid  by  them. 
They  could  have  taken  him  or  not,  as  they  chose.  In  taking  him, 
he  became  their  servant.  There  was  nothing  in  the  act  of  taking 
the  pilot  which  so  far  changed  the  relations  of  the  parties  as  to  con- 
vert a  contract  of  affreightment  into  a  demise  or  letting  of  the  ship. 

When  a  shipowner  agrees  to  carry  goods  by  water,  or  to  furnish  a 
ship  for  the  purpose  of  carrying  goods  in  return  for  a  sum  of  money 
to  be  paid  to  him,  such  contract  is  called  a  "  contract  of  affreight- 
ment." The  charterer  thereby  acquires  the  right  to  the  temporary 
use  of  the  vessel  for  the  carriage  of  his  goods,  but  the  control  and 
possession  of  the  vessel  remain  in  the  owner,  through  the  master 
and  crew,  who  continue  to  be  his  servants.  When  a  ship  is  let  to 
another  for  a  period  of  time,  and  the  owner  during  that  time  has 
nothing  whatever  to  do  with  the  appointment  of  her  officers  and 
crew,  or  with  the  working  or  management  of  her,  that  is  called  a 
"  demise  "  or  "letting"  of  the  ship.  Scrut  ton,  Charter  Parties, 
pp.  I,  3;  Carv.  Carr.  by  Sea,  p.  118  et seq. 

The  result  of  all  the  cases  seems  to  be  this:  Wherever  the  ship- 
owner undertakes  to  act  as  carrier  of  goods,  and  appoints  the  master 
and  crew,  the  responsibility  for  her  safe  navigation  rests  upon  him; 
but  wherever  the  ship  is  completely  transferred  to  the  hirer  for  a 
period  of  time,  and  the  shipowner  has  nothing  whatever  to  do  with 
the  appointment  of  her  officers  and  crew,  then  the  charterer  becomes 
responsible  for  her  navigation.  No  case  has  been  cited,  and  our 
researches  have  not  disclosed  any,  where  the  mere  appointment  of  a 
pilot  has  been  held  to  operate  so  as  to  change  legal  ownership  and 
responsibility.  The  pilot  is  considered  as  the  servant  or  agent  of 
the  owner.  The  fact  that  he  was  selected  and  paid  by  the  charter- 
ers cannot  alter  his  relations  to  the  ship.  Baumvoll  v.  Gilchrist 
(1892)1  Q.  B.  258,  affirmed  {1893)  i  App,  Cases,  8;  Master  of  Trinity 
House  V.  Clark,  4  Maule  &  S.  288;  Meikereid  v.  West,  i  Q.  B.  Div. 
428;  U.  S.  If.  Shea,  152  U.S.  178;  Leary  j'.  U.  S.  14  Wall.  607;  Iron 
Co.  V.  Huntley,  2  C.  P.  Div.  464;  Fen  ton  ».  Packet  Co.,  8  Ado!.  & 
E-  835. 

This  whole  subject  had  thorough  examination  by  Mr.  Justice  Grier 
in  Smith  v.  The  Creole,  a  Wall.  Jr.  485,  Fed.  Cas.  No.  13,033,  who 
there  states  the  law:  "  The  vessel,  when  under  the  control  of  a 
pilot,  is  in  the  legal  possession  of  the  owners.  The  pilot  is  their 
servant,  acting  in  their  employ,  and  receiving  wages  for  services 
rendered  to  them.     The  fact  that  he  was    selected   for   them   by 
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persons  more  capable  of  judging  of  his  qualifications  cannot  alter 
the  relation  which  he  bears  to  the  owners.    Heissdll  their  servant. " 

The  decree  of  the  District  Court  is  affirmed. 

Opinion  by  Brawley,  District  Judge. 

FELTON  V.  SPIRO. 

United  States  Circuit  Court  of  Appeals,  Sixth  Circuit,  February,  iS^. 


DAMAGES  FOR  CAUSIKG  DEATH  —  BENEFICIARIES  UNDER  STATUTE 
—  EVIDENCE.  —  The  amendment  of  1871  10  sections  2291  and  2192  of  ihe 
Code  of  Tennessee,  relating  to  actions  foi  damages  for  causing  death,  was 
intended  to  affect  the  procedure  and  not  the  beneficiaries,  and  the  widow 
and  children,  not  the  widow  alone,  of  the  deceased,  arc  entitled  10  the  dam- 
ages recovered  in  such  actions  as  they  were  before  the  amendment,  and  it 
was  proper  in  such  an  action  to  take  proof  of  the  number  and  ages  of  the 
children. 

REFUSAL  TO  GRANT  NEW  TRIAL  — DISCRETION  OF  COURT.— 
A  refusal  of  the  trial  court  to  set  aside  a.  verdicl  as  being  contrary  to  the 
weight  of  evidence  and  grant  a  new  trial  on  the  ground  that  the  court  had 
no  discretion  was  erroneous  and  may  be  assigned  for  error. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Tennessee. 

Chas,  R.  Head  and  Edw.  Colston,  for  plaintiff  in  error. 

H.  H.  Ingersoll,  for  defendant  in  error. 

This  action  was  brought  by  Fannie  Spiro,  as  the  widow  of  Her- 
man Spiro,  deceased,  to  recover  damages  for  the  death  of  her  hus- 
band, caused,  as  she  alleged,  by  the  negligence  of  the  servants  of 
the  defendant,  Samuel  Felton,  receiver  of  the  court  below,  engaged, 
under  the  order  of  the  court,  in  the  operation  of  the  railway  of  the 
Cincinnati,  New  Orleans  &  Texas  Pacific  Railway.  The  deceased, 
Herman  Spiro,  was  a  passenger  on  a  local  freight  train  of  the 
defendant.  As  he  was  about  to  alight  from  the  train  at  a  small 
station  in  Tennessee,  he  was  jerked  or  thrown  violently  from  the 
back  platform  of  the  caboose  to  the  ground,  and  so  injured  that  he 
died  very  soon  after.  The  negligence  charged  consisted  in  the 
sudden  movement  of  the  engine  at  a  time  when  passengers  were 
invited  to  alight  (i).  The  contention  of  the  defendant  was,  and  he 
called  a  great  many  witnesses  to  sustain  it,  that  the  train  had  been 
standing  still  for  five  or  ten  minutes,  affording  the  deceased  ample 
time  to  leave  the  train  in  safety;  that  he  negligently  remained  on 

I.  For  actions  arising  outof  injuries  boarding  cars,  etc.,  in  the  several 
sustained    while     alighting    from    or      States,  see  vols  24,  Am.  Neg.  Caa. 
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board  until  the  end  of  this  time,  and  then,  when  the  train  began  to 
back  up,  and  while  it  was  in  motion,  he  rushed  to  the  platform,  and, 
in  attempting  to  leave  the  moving  car,  he  fell  and  was  injured.  It 
may  be  remarked  that  the  great  weight  of  evidence  supported  the 
view  that  the  accident  was  solely  the  result  of  the  negligence  of  the 
deceased  —  first,  in  not  leaving  the  car  when  invited  to  do  so;  and, 
second,  in  attempting  to  leave  it  when  the  freight  train  was  in 
motion.  Upon  a  first  trial  the  jury  disagreed.  Upon  a  second 
trial,  which  is  the  one  now  under  review,  there  was  a  verdict  for  the 
plaintiff  of  $6,000.  There  are  several  assignments  of  error  based  on 
the  rulings  of  the  court  at  the  trial. 

First,  the  court  permitted  the  plaintiff,  over  the  objection  of  the 
defendant,  to  prove  the  number  of  children  the  deceased  left.  In 
Pennsylvania  Co.  v.  Roy,  102  U.  S.  451,  460,  where  a  plaintiff  was 
suing  a  railroad  company  for  a  personal  injury  to  himself,  the 
Supreme  Court  held  that  evidence  of  the  size  of  the  family  depend- 
ent on  the  plaintiff  was  not  relevant  to  the  issue,  and  was  calculated 
to  arouse  undue  sympathy  in  the  minds  of  the  jury,  and  to  enhance 
the  damages  beyond  a  just  sum.  But,  in  Railroad  Co.  v.  Mackey, 
157  U.  S.  75,  IS  Sup.  Ct.  491,  where  the  action  was  by  the  adminis- 
trator of  one  to  recover  damages  for  the  death  of  his  intestate 
caused  by  defendant's  negligence,  and  the  statute  giving  the  right 
of  action  provided  that  the  damages  recovered  should  inure  to  the 
benefit  of  the  family  of  the  deceased,  the  same  court  held  that  it 
was  entirely  proper  for  the  jury,  in  estimating  the  loss  suffered  by 
those  in  whose  behalf  the  suit  was  brought,  to  take  into  considera- 
tion the  number  and  ages  of  the  children.  If,  therefore,  under  the 
statute  of  Tennessee,  the  action  by  the  widow  is  for  the  benefit  of  her- 
self and  her  children,  the  evidence  objected  to  was  rightly  admitted. 

The  contention  of  the  counsel  for  the  defendant  receiver  is  that  the 
Act  of  1871  made  the  suit  in  the  name  of  the  widow  for  her  own  bene- 
fit alone,  and  that  the  children  of  the  deceased  husband  would  have 
no  legal  interest  in  her  recovery.  The  argument  rests  on  the  sub- 
stitution in  the  amendment  of  the  disjunctive  "or"  for  the  con- 
junctive "and,"  as  it  occurs  in  unamended  section  1291,  in  the 
phrase  "  for  the  benefit  of  the  widow  and  next  of  kin."  If  this 
construction  is  correct,  then  we  have  the  anomalous  result  that, 
where  a  suit  is  begun  before  the  death  of  the  injured  person,  the 
avails  of  thesuit  recovered  after  his  death  pass,  by  virtue  of  sec.  2393, 
which  was  not  amended  by  the  Act  of  1871,  to  the  widow  and  chil- 
dren, but  that  when  the  suit  is  brought  after  the  death,  then  the 
recovery  is  for  the  benefit  of  the  widow,  and  not  of  the  children. 
Certainly,  this  result  is  to  be  avoided  if  possible  without  straining 
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the  language  used.  It  is  perfectly  manifest  that  the  whole  object 
of  the  amendment  was  to  remove  the  necessity  for  bringing  the 
action  in  the  name  of  the  representative,  and  to  give  to  the  widow, 
or,  in  case  there  was  no  widow,  the  children,  the  right  to  bring  the 
action  without  using  the  name  of  the  representative.  It  was 
intended  to  affect  the  procedure  and  not  the  beneficiaries.  This  is 
made  manifest  by  the  fact  that  sec.  3293  was  not  amended.  As  the 
suit  was  by  that  section  to  proceed  in  the  dead  plaintiff's  name  with- 
out revivor,  there  was  no  need  of  using  the  name  of  the  repre- 
sentative of  the  deceased,  and  hence  no  need  of  an  amendment 
permitting  the  use  of  the  widow's  name  instead  of  that  of  the 
representative.  The  clause  of  the  amending  act  in  which  the  dis- 
junctive "or"  is  substituted  for  "and"  of  the  old  act  is  an 
awkward  one.  The  intended  meaning  could  only  be  certainly  con- 
veyed by  separating  the  various  cases  intended  to  be  covered  and 
stating  each  of  itself.  The  "  or  "  was  probably  used  in  view  of  the 
possibility  that  there  might  be  no  widow,  in  which  case  the  avails  of 
the  suit  would  of  course  go  only  to  the  next  of  kin;  but  the  con- 
tingency in  which  there  might  be  a  widow  and  children  was  lost 
sight  of.  All  the  circumstances  taken  together  lead  to  the  conclu- 
sion that  the  change  of  "  and  "  to  "  or  "  was  not  to  effect  a  change 
in  the  meaning  as  to  the  beneficiaries,  but  arose  from  mere  careless- 
ness in  the  use  of  language.  It  is  not  uncommon,  in  order  to  carry 
out  the  obvious  intent  of  the  Legislature,  for  courts  to  construe 
"or"  as  meaning  "and  ";  Massiew.  Jordan,  i  Lea,  647;  Union  Ins, 
Co.  V.  U.  S.,  6  Wall.  759,  764. 

Though  the  exact  point  here  presented  has  never  been  in  judg- 
ment before  the  Supreme  Court  of  Tennessee,  that  court  has  fre- 
quently expressed  the  view  that,  where  the  widow  sues  in  such  a 
cause,  she  sues  as  trustee  for  herself  and  her  children.  Greenlee  v. 
Railway  Co.,  5  Lea,  419;  Webb  v.  Railway  Co.,  88  Tenn.  128,  la  S. 
W,  Rep.  428;  Loague  v.  Railroad,  91  Tenn.  461,  19  S.  W.  Rep. 
430;  Railroad  Co.  v.  Acuff,  92  Tenn.  29,  20  S.  W.  Rep.  348; 
Holder  v.  Railroad  Co.,  93  Tenn.  146,  20  S.  W.  Rep.  537.  In  Rail- 
road Co.  V.  Bean,  94  Tenn.  394,  29  S.  W,  Rep.  370,  cited  by  counsel 
for  the  receiver,  it  was  held  that,  where  the  right  of  action  had  once 
vested  in  the  widow,  the  cause  of  action  did  not  pass  on  her  death 
to  her  representative,  but  was  extinguished.  But  in  that  case  there 
were  no  children,  so  that  the  court  was  not  required  to  decide,  and 
did  not  in  fact  decide,  that  the  widow  is  the  only  beneficiary  where 
there  are  children.  We  find  no  error  in  the  action  of  the  court  in 
allowing  evidence  as  to  the  number  and  ages  of  the  real  parties  in 
interest  in  the  sait. 
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The  chief  assignment  of  error  is  based  on  the  action  of  the  trial 
court  in  refusing  to  exercise  his  discretion  in  respect  of  the  motion 
of  the  defendant  to  set  aside  the  verdict  because  contrary  to  weight 
of  the  evidence.  '  The  language  and  ruling  of  the  court  in  passing 
upon  the  motion  for  a  new  trial  is  incorporated  in  the  bill  of  excep- 
tions.    The  opinion  of  the  court  is  reported  in  73  Fed.  Rep.  91. 

The  perusal  of  this  opinion  leaves  no  doubt  in  our  minds  that  the 
learned  judge  intended  to  refuse,  and  did  refuse,  to  consider  or  act 
upon  the  motion  for  a  new  trial,  in  so  far  as  it  was  based  on  the 
ground  that  the  verdict  was  against  the  weight  of  the  evidence, 
because  he  was  of  opinion  that  the  court  had  no  power  to  set  aside 
a  verdict  on  such  a  ground.  It  is  contended  that  the  remark  of  the 
court,  in  the  course  of  his  opinion,  that  the  result  of  the  case  would 
be  likely  to  be  the  same  in  another  trial,  shows  that  he  was  passing 
on  the  motion,  and  denying  it  on  its  merits.  But,  taking  the  whole 
opinion  together,  we  must  accept  the  positive  statement  of  the 
learned  judge  himself,  in  his  opinion,  as  to  the  meaning  of  his 
action,  rather  than  the  construction  of  counsel.  Again,  it  is  said 
that  the  motion  for  new  trial  was  not  filed  in  time.  It  was  filed 
during  the  term  at  which  the  verdict  was  rendered.  This  is  suffi- 
cient, under  the  Federal  practice  authorized  by  sec.  726  Rev,  St., 
Fost,  Fed.  Prac.  sec.  376.  Sec.  987  Rev.  St.,  relied  on,  relates  only 
to  method  of  staying  execution  pending  new  trial,  and  does  not 
limit  the  time  in  which  motions  for  new  trial  may  be  otherwise  filed. 
Rutherford  v.  Insurance  Co.,  i  Fed.  Rep.  456. 

A  motion  for  a  new  trial  is,  of  course,  addressed  to  the  discre- 
tion of  the  court,  and,  if  the  court  exercises  its  discretion,  and 
either  grants  or  denies  the  motion,  its  action  is  not  the  subject  of 
review.  This  is  so  well  settled  that  it  is  unnecessary  to  cite 
authorities  upon  the  point.  But  the  motion  for  new  trial  is  a 
remedy  accorded  to  a  party  litigant  for  the  correction  by  the  trial 
court  of  injustice  done  by  the  verdict  of  a  jury.  It  is  one  of_  the 
most  important  rights  which  a  party  to  a  jury  trial  has.  It  is  a 
right  to  invoke  the  discretion  of  the  court  to  decide  whether  the 
injustice  of  the  verdict  is  such  that  he  ought  to  have  an  opportunity 
to  take  the  case  before  another  jury.  If,  now,  in  exercising  this 
discretion,  it  is  the  duty  of  the  court  to  consider  whether  the  ver- 
dict was  against  the  great  weight  of  the  evidence,  and  he  refuses  to 
consider  the  evidence  in  this  light  on  the  ground  that  he  has  no 
power  or  discretion  to  do  so,  it  is  clear  to  us  that  he  is  depriving 
the  party  making  the  motion  of  a  substantial  right,  and  that  this 
may  be  corrected  by  writ  of  error.  In  Mattox  v.  U.  S.,  146  U.  S. 
140,  13  Sup.  Ct.  50,  it  was  held  that,  where  the  trial  court  excluded 


DigiLizedbyGoOglc 


686  American  Negligence  Reports. 

affidavits  offered  in  support  of  a  motion  for  a  new  trial,  and  in 
passing  upon  the  motion  exercised  no  discretion  in  respect  of  the 
matters  stated  in  the  affidavits,  the  question  of  the  admissibility  of 
the  affidavits  was  preserved  for  the  consideration  of  the  Supreme 
Court  on  writ  of  error,  notwithstanding  the  general  rule  that  the 
allowance  or  refusal  of  a  new  trial  rests  in  the  sound  discretion  of 
the  trial  court.  This  furnishes  direct  support  for  the  view  that  the 
refusal  of  the  irial  court  to  consider  at  all  as  a  ground  for  new  trial 
that  the  verdict  was  contrary  to  the  evidence  may  be  assigned  for 
error  here. 

We  come,  then,  to  the  question  whether  a  Federal  court,  in  which 
a  jury  has  rendered  a  verdict,  has  the  power  to  set  aside  a  verdict 
when,  in  its  opinion,  it  is  contrary  to  the  decided  or  overwhelming 
weight  of  the  evidence,  and  in  the  exercise  of  a  legal  discretion 
may  properly  do  so.  Upon  this  point  we  have  not  the  slightest 
doubt.  This  court,  in  Railway  Co.  v.  Lowery,  20  C.  C.  A.  596,  74 
Fed.  Rep.  463,  has  already  decided  it.  In  an  elaborate  and  most 
carefully  considered  opinion,  Judge  Lurton,  speaking  for  the  court, 
points  out  the  distinction  between  that  insufficiency  in  law  of  evi- 
dence to  support  an  issue  which  will  justify  a  peremptory  Instruction 
by  the  court,  and  that  insufficiency  in  fact  of  evidence,  when 
weighed  with  opposing  evidence,  which,  while  not  permitting  a 
peremptory  instruction,  will  justify  a  court  in  setting  aside  a  verdict 
based  on  it,  and  in  sending  the  parties  to  another  trial  before 
another  jury.  The  cases  in  England  and  in  this  country  are 
reviewed  at  length  by  Judge  Lurton,  and  the  conclusion  reached  is 
fully  supported  by  authority. 

See  also  a  decision  of  this  court  at  the  present  term,  announced 
by  Mr.  Justice  Harlan,  in  Insurance  Co.  ;'.  Randolph,  78  Fed.  Rep. 
754- 

II  is  apparent,  from  the  foregoing,  that  the  view  of  the  learned 
jud^e  at  the  circuit,  expressed  in  the  opinion  on  the  motion  for  new 
trial,  that  because  the  court  cannot  direct  a  verdict  one  way,  it 
may  not  set  aside  a  verdict  the  other  way,  as  against  the  weight  of 
the  evidence,  is  erroneous.  Indeed,  as  distinctly  pointed  out  by 
Judge  Lurton,  the  mental  process  in  deciding  a  motion  to  direct  a 
verdict  is  very  different  from  that  used  in  deciding  a  motion  to  set 
aside  a  verdict  as  against  the  weight  of  evidence.  In  the  former 
there  is  no  weighing  of  plaintiff's  evidence  with  defendant's.  It  is 
only  an  examination  into  the  sufficiency  of  plaintiff's  evidence  to 
support  a  burden,  ignoring  defendant's  evidence.  In  the  latter  it 
is  always  a  comparison  of  opposing  proofs. 

There  is  a  suggestion,  in  the  opinion  of  the  judge,  at  the  circuit 
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on  the  motion  for  new  trial,  that  to  set  aside  a  verdict  as  against 
the  weight  of  the  evidence  is  in  violation  of  the  seventh  amendment 
to  the  Constitution,  providing  that  no  fact  tried  by  a  jury  shall  be 
otherwise  rc-examioed  in  any  court  of  the  United  States  than 
according  to  the  rules  of  the  common  law.  An  examination  of 
Judge  Lurton's  opinion  in  the  Lowery  case  will  show  that  it  was  the 
habit  of  the  judges  of  England,  whence  came  the  common  law,  to 
set  aside  verdicts  as  against  the  weight  of  evidence  as  early  as  Lord 
Mansfield's  time  and  earlier.  This  would  seem  to  show  that  the 
re-examination  of  the  evidence  necessary  to  set  aside  a  verdict  on 
such  a  ground  was  according  to  the  rules  of  the  common  law. 

The  defendant  receiver,  therefore,  is  entitled  to  have  the  court 
below  weigh  all  the  evidence,  and  exercise  its  discretion  to  say 
whether  or  not,  in  its  opinion,  the  verdict  was  so  opposed  to  the 
weight  of  the  evidence  that  a  new  trial  should  be  granted,  and  the 
judgment  of  the  Circuit  Court  must  be  reversed  for  this  purpose. 
This  reversal  does  not  set  aside  the  verdict.  It  only  remands  the 
cause  for  further  proceedings  from  the  point  where  the  error  was 
committed.  We  found  no  error  in  the  action  of  the  court  upon  the 
trial  and  before  verdict,  and  hence  we  shall  not  disturb  it,  but  shall 
leave  it  to  the  trial  court,  upon  consideration  of  the  weight  of  the 
evidence,  to  grant  the  motion  for  new  trial,  or  not,  as  in  its  discre- 
tion it  may  deem  proper.  That  the  Supreme  Court  would  have 
taken  a  similar  course  in  the  case  Mattox  v.  U.  S.,  146  U.  S.  140, 
13  Sup.  Ct.  50,  already  cited,  had  it  not  been  that  there  were  also 
errors  on  the  trial  requiring  a  new  trial,  may  be  seen  from  the 
language  of  the  chief  justice  in  delivering  the  opinion  of  the  court, 
where,  in  summing  up  the  result  of  the  action  of  the  court  in 
refusing  to  consider  affidavits  on  the  motion  for  a  new  trial,  he  says 
(page  151,  146  U.  S.,  and  page  53,  13  Sup.  Ct.)  i  "  We  should, 
therefore,  be  compelled  to  reverse  the  judgment  because  the 
affidavits  were  not  received  and  considered  by  the  court;  but 
another  ground  exists  upon  which  we  must  not  only  do  this,  but 
direct  a  new  trial  to  be  granted."  See  also  Elliott,  App.  Proc. 
sec.  580. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  instructions 
to  the  court  below  to  consider  and  pass  upon  the  motion  for  new 
trial  in  so  far  as  it  is  based  on  the  ground  that  the  verdict  was 
against  the  weight  of  the  evidence.  The  costs  of  the  writ  of  error 
will  be  taxed  to  the  defendant  in  error.  The  costs  of  the  Circuit 
Court  will  abide  the  event. 

Opinion  by  Taft,  Circuit  Judge. 
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BALTIMORE  AND  OHIO  RAILROAD  COMPANY  V. 
WEEDON  ET  AL. 

United  States  Circuit  Court  of  Appeals,  Sixth  Circuit,  February  iSgj. 


CLERKS  OF  COURT  —  NEGLECT  TO  ISSUE  PRiCCIPE.  —  By  (he  law  o( 
Ohio  ii  is  the  duty  of  the  clerk  of  the  court  upon  ihe  filing  of  a,  uritten  peti- 
tion and  praecipe  by  the  plaintiff  in  error  or  his  attorney,  to  issue  a  sum- 
mons to  the  sheriff,  who  shall  serve  the  same  upon  the  defendant  in  error 

,  or  his  attorney,  and  it  is  no  defense  in  an  action  against  a  clerk  for  failure 
to  issue  a  summons  when  such  petition  and  praecipe  were  filed  that  the 
plaintiff  did  not  follow  the  proceedings  of  the  clerk  and  see  that  he  per- 
formed his  duty. 

DAMAGES  —  MITIGATIOM.  —  In  an  action  against  the  clerk  of  a  court  for 
negligence  in  failing  to  issue  a  summons  upon  the  proper  filing  of  a  petition 
and  precipe  in  proceedings  to  reverse  a  judgment  obtained  against  the 
plaintiff,  and  which  the  plaintiff  had  to  pay,  the  measure  at  damages  is  the 
amount  of  the  judgment  unless  the  clerk  can  show  that  even  it  he  had  not 
been  negligent  the  plaintiff  would  have  had  ultimately  lo  pay  the  same 
amount. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
ern Division  of  the  Southern  District  of  Ohio. 

This  was  an  action  by  the  Baltimore  &  Ohio  Railroad  Company 
against  Alfred  Weedon,  the  clerk  of  the  Court  of  Common  Pleas  of 
Guernsey  county,  and  his  bondsmen,  for  damages  for  an  alleged 
breach  of  duty  of  said  Weedon.  One  Thomas  Grubb  sued  the  above 
named  plaintiff  for  injuries  sustained  through  its  alleged  negligence 
in  starting  a  locomotive  while  he  was  attending  to  his  duty,  and 
recovered  a  judgment  for  $1,995.  A  bill  of  exceptions  was  taken 
atid  a  petition  and  praecipe  duly  filed  with  Weedon  directing  him  to 
issue  a  summons  in  error  to  the  sheriff  directing  said  sheriff  to  sum- 
mon said  Grubb  and  to  notify  him  of  the  pendency  of  the  proceed- 
ing. The  clerk  failed  to  summon  Grubb,  who,  after  six  months  after 
the  rendition  of  the  judgment  — ■  the  period  of  limitation  within  which 
error  proceedings  could  be  brought  under  the  law  —  collected  his 
judgment  and  interest  and  costs,  amounting  in  alt  to  $3,231.04. 

John  H.  Collins,  for  plaintiff  in  error. 

Geo.  K.  Nash,  for  defendants  in  error. 

The  language  of  the  statutes,  and  the  actual  practice,  leave  no 
doubt  in  our  minds  that  the  policy  of  the  State  of  Ohio  from  the 
beginning  has  been  to  have  process  issued  and  served  by  a  public 
officer,  indifferent  between  the  parties,  and  not  to  leave  it  to  the 
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agent  of  the  party  plaintiff,  as  in  so  many  other  States.  It  is  the 
clerk's  duty  to  issue  the  process  to  the  sheriff;  it  is  the  sheriff's 
duty  to  serve  it,  and  return  it  to  the  clerk;  it  is  the  clerk's  duty  to 
receive  the  return  and  record  it.  The  whole  machinery  is  put  in 
motion  by  the  praecipe  of  the  moving  party  to  the  action,  but  after 
that,  the  law  provides  no  place  for  the  intervention  of  the  party. 
We  think  this  elaborate  and  detailed  provision  for  the  machinery  of 
service  and  return  was  for  the  very  purpose  of  relieving  the  private 
party  who  should  properly  set  it  in  motion  from  any  responsibility 
as  to  its  due  operation,  and  that  thereafter  he  has  the  right  to  rely 
on  the  public  officer's  performing  his  duty,  secured  as  it  is  by  his 
oath  and  official  bond.  It  is  a  well-known  maxim  of  the  law  of  evi- 
dence that,  as  between  private  individuals,  negligence  is  not  to  be 
presumed.  A  fortiori,  is  one  not  at  fault  in  presumingthat  a  public 
officer,  under  the  obligation  of  his  oath  and  bond,  with  his  duties 
exactly  and  minutely  fixed  by  positive  law,  will  not  fail  to  discharge 
them.  He  may  rightly  act  on  that  presumption.  Some  reference 
is  made  in  the  finding  to  a  common  practice  among  attorneys  for 
plaintiffs  in  error  of  procuring  from  the  attorneys  for  defendants  in 
error  a  waiver  of  summons,  but  we  cannot  see  how  this  affects  the 
question  before  us.  Certainly,  the  regular  mode  of  bringing  a 
defendant  in  error  within  the  jurisdiction  in  error  is  by  causing 
summons  to  issue  and  to  be  served.  The  other  mode  is  only  avail- 
able by  consent  of  the  opposing  party.  When  no  such  consent  is 
shown,  can  a  charge  of  negligence  be  predicated  on  a  pursuit  of  a 
remedy  not  dependent  on  such  consent?  Clearly  not.  Nor  does 
the  fact  that  the  plaintiff  or  his  attorney  must  generally  be  an  active 
agent  in  procuring  a  written  waiver  of  summons  tend  in  the  slightest 
degree  to  show  that  such  agency  is  either  required  of  them  or  is 
customary  in  the  issue,  service,  or  return  of  the  summons  in  the 
regular  way.  Hence  we  are  not  satisfied  with  the  view  that  the 
failure  of  the  Baltimore  &  Ohio  Company  to  stand  over  the  clerk 
and  see  that  he  did  his  duty  was  negligence  contributing  to  the  sub- 
sequent loss.  In  an  action  against  the  clerk  for  his  default,  we 
think  it  can  hardly  lie  in  his  mouth  to  say  to  the  plaintiff,  "  Yes,  I 
was  negligent;  but  you  ought  to  have  anticipated  that  I  would  be 
negligent,  and  to  have  watched  me  in  my  work,  and  spurred  me  to 
do  my  duty," 

The  railway  company  here  could  rely  not  only  on  the  statutory 
obligation  of  defendant  to  issue  the  summons,  but  also  on  something 
that  very  nearly  resembled  a  contract  obligation  implied  in  the 
condition  of  defendant's  official  bond.  In  such  a  case,  to  hold  that 
a  failure  of  the  obligee  actively  to  prevent  a  default  by  the  obligor 
Voull— 44 
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will  defeat  recovery  on  the  obligation,  is  to  render  the  latter  a 
worthless  protection. 

The  defendant  deprived  the  plaintiff  of  its  legal  right  to  contest 
the  question  of  its  liability  to  another  for  $3,130  in  a  court  of  error. 
What  is  that  right  worth?  Really  its  value  depends  on  the  proba- 
bility of  a  reversal,  and  the  successful  event  of  a  new  trial.  Ordi- 
narily, on  a  proceeding  in  error,  the  judgment  of  the  court  below  is 
presumed  to  be  correct  until  it  is  shown  otherwise.  Can  the  clerk 
who  negligently  prevented  the  proceeding  in  error  rely  on  that  pre- 
sumption to  escape  being  mulcted  in  damages  for  depriving  the 
plaintiff  in  error  of  the  privilege  and  right  of  meeting  and  overcoming 
it?  We  think  not.  There  is  but  one  case  in  point,  and  that  only  a 
nisi  prius  ruling.  In  Cohen  v.  Marchant,  i  Disney,  1 13,  the  action 
was  against  a  justice  of  the  peace  for  failing  to  date  properly  the 
appeal  bond,  whereby  the  right  of  appeal  was  lost.  Judge  Storer 
told  the  jury  that  they  might  measure  the  damage  by  the  amount  of 
the  judgment.  It  is  a  rule  in  actions  for  negligence  in  issuing  exe- 
cution on  a  judgment,  or  for  negligence  in  allowing  the  escape  of 
one  whose  body  is  taken  in  execution,  that  the  amount  of  injury 
1%  prima  facie  measured  by  the  face  of  the  judgment,  and  that  the 
burden  is  on  the  negligent  ofBcer  to  reduce  the  recovery  by  showing 
the  insolvency  of  the  defendant.  Carpenter  v.  Warner,  38  Ohio  St. 
416.  As  against  a  public  oflScer  who  negligently  deprives  another  of 
his  right  to  be  heard  in  a  suit  against  him,  we  think  the  same  rule  of 
evidence  should  prevail,  and  that  the  plaintiff  should  be  entitled 
to  recover  all  that  the  negligence  of  the  defendant  has  caused  him 
to  pay  unless  the  officer  can  show  that,  even  if  he  had  not  been 
negligent,  the  complaining  litigant  would  have  had  ultimately  to  pay 
the  same  amount. 

A  judgment  should  have  been  entered  for  the  plaintiff  for  the 
full  amount  paid  by  it  on  the  judgment  which  it  was  prevented  from 
reversing  on  error,  together  with  costs  and  interest. 

Judgment  of  Circuit  Court  reversed. 

Opinion  by  Taft,  Circuit  Judge. 
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BOYLE  V.  McWILLIAMS. 

Supreme  Court  of  Errors,  Connecticut,  May,  iS^. 


RUNAWAV  HORSE  INJURING  ANOTHER  THROUGH  NEGLIGENCE 
OF  DRIVER.—  Where  it  appeared  (hat  tbe  defendant,  while  driving  a 
horse  that  was  not  well  broken,  approached  a  railroad  crossing,  and  tbe 
horse  was  frightened  by  a  train,  and  ran  away,  and  defendant  was  thrown 
out  of  the  wagon,  and  that  after  the  horse  was  caught,  defendant  again 
drove  bim  to  the  same  railroad  crossing  where  a  train  was  passing,  anl 
before  the  gales  were  fully  raised  drove  towards  them  and  among  tbe 
learns  that  were  crossing,  and  a  shaft  of  defendant's  wagon  was  driven 
into  the  plaintifs  mule  and  killed  it,  the  defendant  was  liable. 

Appeal  from  Court  of  Common  Pleas,  New  Haven  County.  Trial 
by  the  Court,     Judgment  for  plaintiff. 

James  P.  Pigott  and  Daniel  A,  McWilliams,  for  appellant. 

Prentice  W.  Chase,  for  appellee. 

Torrance,  J.  —  This  is  an  action  to  recover  damages  for  killing 
a  mule.  In  substance,  the  complaint  alleges  that  the  death  of  the 
mule  was  caused  by  the  negligence  of  the  defendant  in  driving  the 
shaft  of  his  wagon  into  the  breast  of  the  mule.  The  defendant  filed 
an  answer  consisting  of  two  defenses,  the  first  being,  in  effect,  a 
general  denial,  and  the  second  setting  up  in  four  paragraphs  certain 
matters,  the  substance  of  which  may  be  stated  as  follows:  i.  The 
defendant,  at  the  time  of  the  accident  to  the  mule,  was  driving  a 
horse  which  had  been  his  property  for  nearly  two  months.  2.  He 
had  purchased  said  horse  relying  upon  the  representations  of  the 
seller  that  it  was  "sound  and  true."  3.  Prior  to  the  time  of  the 
accident,  the  defendant  had  frequently  driven  said  horse  along 
the  highway  where  the  accident  happened,  and  elsewhere  through  the 
streets  of  New  Haven,  "without  any  attempt  on  the  part  of  said 
horse  to  run  away,  shy,  or  otherwise  act  in  a  manner  different  from 
that  of  an  ordinary  gentle,  sound,  and  true  horse."  4.  Shortly 
before  the  accident  to  the  mule,  "said  horse  became  frightened, 
restless,  and  annoyed  by  the  engines  crossing  said  Bridge  street  at 
a  point  where  the  tracks  of  said  railroad  company  are  protected  by 
gates,  said  gates  being  down,  and  upon  the  lifting  of  said  gates  said 
horse  ran  away,  and  immediately  thereafter  the  defendant  was 
thrown  from  the  seat  of  his  wagon,  and  rendered  helpless  and 
unconscious,  and  at  about  the  same  time  the  animal  mentioned  in 
the  complaint  was  one  of  several  waiting  the  lifting  of  the  gales  to 
cross  said  tracts."     To  this  second  defense  the  plaintiff  tiled  * 
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demurrer,  and  the  court  sustained  the  demurrer  as  to  paragraphs  two 
and  three,  and  overruled  it  as  to  paragraphs  one  and  four  of  said 
defense.  The  plaintiff  then  filed  a  reply  to  paragraphs  one  and  four 
of  the  second  defense,  the  second  paragraph  of  which  reply  reads  as 
follows:  "The  plaintiff  admits  so  much  of  paragraph  four  of  the 
defendant's  second  defense  as  is  consistent  with  the  plaintiff's  com- 
plaint, and  denies  the  balance  of  said  paragraph  four.''  To  this 
second  paragraph  of  the  reply  the  defendant  demurs  because  it  did 
not  specify  the  allegations  which  it  purported  to  deny,  and  because 
it  was  evasive.  The  court  overruled  this  demurrer.  The  case  was 
then  tried  to  the  court,  and  upon  the  facts  found  judgment  was 
rendered  for  the  plaintiff. 

The  substance  of  the  materia!  facts  found  may  be  stated  as  fol- 
lows: On  the  day  of  the  accident,  prior  thereto,  the  defendant,  a 
grocer  in  New  Haven,  was  returning  on  his  delivery  wagon,  accom- 
panied by  a  friend  to  his  store,  and  was  driving  along  Bridge  street- 
He  had  owned  the  horse  he  was  then  driving  about  two  months.  It 
had  been  brought  from  the  west  a  few  months  before,  had  not  been 
well  broken,  and  was  easily  frightened  by  railroad  trains.  "  The 
defendant,  who  was  not  an  experienced  driver,  had  found  it  necessary 
on  a  prior  occasion  to  turn  about  and  drive  away  from  the  railroad 
crossing  hereinafter  mentioned,  in  order  to  keep  his  said  horse, 
which  was  frightened  by  a  train,  from  running  away."  The  tracks 
of  a  steam  railroad  cross  Bridge  street  at  grade,  and  gates  operated 
by  machinery  are  kept  there  to  protect  the  public  in  using  the  cross- 
ing. The  number  of  tracks,  the  passing  of  frequent  trains  and  switch- 
ing eng:ines,  and  the  raising  and  lowering  of  the  gates  combine  to 
make  this  crossing  dangerous,  "  and  especially  so  to  those  driving 
across  with  horses  not  well  broken."  When  the  defendant,  in 
driving  along  Bridge  street  as  aforesaid,  reached  this  crossing,  his 
horse  became  frightened  by  one  of  the  switching  engines,  and  ran 
away,  throwing  the  defendant  and  his  friend  out  of  the  wagon.  The 
horse  ran  about  an  eighth  of  a  mile,  when  it  slipped  and  fell  down, 
and  was  caught  by  some  bystanders,  "  who  disentangled  it,  got  it 
up,  hitched  it  into  the  wagon  again,  and  turned  it  over  to  the 
defendant  when  he  appeared  soon  after."  The  defendant  then  got 
into  the  wagon,  and  drove  back  towards  the  crossing,  for  the  purpose 
of  returning  to  his  store,  advising  his  friend  not  to  ride  with  him, 
because  of  the  excited  condition  of  the  horse.  When  the  defendant 
arrived  within  about  one  hundred  yards  of  the  crossing,  he  guided 
his  horse  up  to  the  rear  of  a  cart  standing  on  the  side  of  the  street. 
At  this  time  the  gates  were  closed  to  allow  a  freight  train  to  pass 
over  the  crossing,  and  some  fifteen  or  twenty  teams  on  both  sides 
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of  the  crossing  were  waiting  for  the  gates  tu  be  raised.  The  defend- 
ant, without  waiting  for  the  gates  to  be  fully  raised  and  become 
stationary,  or  for  the  other  teams  to  pass  over,  drove  towards  the 
crossing.  His  horse  was  excited,  and  was  jumping,  and  as  It 
approached  the  crossing  was  frightened  by  the  steam  escaping  from 
a  switching  engine  near  by,  "  and  ran,  the  defendant  losing  all  con- 
trol, and  dashed  in  among  the  teams,  which  were  then  upon  the 
crossing  passing  over,  anil  ran  against  the  plaintiff's  said  mule, 
driving  a  shaft  into  it,  and  killing  it.  A  short  distance  further  on, 
the  defendant's  said  horse  ran  into  a  car,  and  the  defendant  was 
thrown,  his  head  striking  the  ground,  and  the  defendant  rendered 
unconscious."  The  court  found,  in  substance,  that  the  defendant, 
under  these  circumstances,  was  guilty  of  negligence  in  undertaking 
to  drive  his  horse  over  the  crossing,  and  also  that  the  plaintiff  was 
not  guilty  of  contributory  negligence. 

Upon  these  facts  the  defendant  claimed,  as  matter  of  law,  that  the 
injury  complained  of  was  the  result  of  unavoidable  accident.  This 
claim  the  court  overruled.  Upon  this  appeal  the  defendant  claims 
that  the  court  below  erred,  i,  in  sustaining  the  plaintiff's  demurrer; 
a,  in  overruling  the  defendant's  demurrer;  3,  in  baling  its  judg- 
ment upon  facts  found  which  were  not  in  issue  in  the  case;  4,  in 
rendering  judgment  for  the  plaintiff,  after  having  decided  all  the 
facts  in  issue  in  favor  of  the  defendant;  5,  in  not  holding  upon  the 
facts  found  that  the  injury  complained  of  was  due  to  unavoidable 
accident;  6,  in  imposing  upon  the  defendant  a  higher  degree  of  care 
than  the  law  demands. 

These  claims  will  be  briefly  considered  in  the  order  above  stated. 
The  first  is,  in  substance  and  eSect,  that  the  action  of  the  court 
deprived  the  defendant  of  the  right  to  prove  the  facts  set  up  in  the 
second  and  third  paragraphs  of  the  second  defense.  But  the  facts 
so  set  up,  if  available  at  all  as  a  defense,  in  whole  or  in  part,  either 
alone  or  in  connection  with  the  paragraphs  of  the  second  defense, 
which  the  court  allowed  to  stand,  and  to  the  extent  that  they  were 
thus  available,  could  be  given  in  evidence  under  the  pleadings  on 
which  the  case  was  tried,  and,  for  aught  that  appears,  were  so  given 
in  evidence.  This  being  so,  it  is  impossible  to  see  how  the  action 
of  the  court  in  sustaining  the  demurrer  in  part  harmed  the  defend- 
ant. If,  then,  the  court  erred  at  all  in  this  matter,  —  a  point  which 
it  is  here  unnecessary  to  consider,  — it  was  a  harmless  error,  and 
does  not  entitle  the  defendant  to  a  new  trial. 

The  same  thing  is  true  with  regard  to  the  second  claim.  We  think 
the  defendant's  demurrer  to  the  reply  should  have  been  sustained. 
The  paragraph  demurred  to  was  clearly  objectionable  and  bad,  in 
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that  its  admissions  and  denials  were  not  as  specific  as  the  rules 
require;  but  it  is  impossible  upon  this  record  to  see  how  the  action 
of  the  court  in  overruling  the  demurrer  can  have  so  harmed  the 
defendant  as  to  entitle  him  to  a  new  trial.  If  the  demurrer  had 
beeD  sustained,  and  the  denials  and  admissions  of  the  reply  had 
been  made  as  specific  as  the  rules  require,  it  might  possibly  have 
lightened  a  little  the  labors  of  the  defendant  on  the  trial,  but  it  is 
difficult  to  see  how  it  could  have  affected  in  any  material  way  the 
trial  itself,  or  change  the  result  reached  by  the  court.  So  far  as 
appears,  a  full  and  fair  trial  was  had  upon  what  was,  in  effect,  a 
general  denial  of  all  the  material  allegations  of  the  complaint,  and 
the  defendant  had  the  opportunity  to  prove  every  fact  that  could 
legally  avail  him  as  a  defense,  in  whole  or  in  part,  and  doubtless  he 
availed  himself  of  that  opportunity.  Under  the  circumstances 
disclosed  by  the  record,  we  think  this  technical  error  did  the  defend- 
ant no  harm,  and  for  such  an  error  a  new  trial  is  never  granted. 

Thethirdclaimis  that  the  facts  found  upon  which  the  judgment  was 
rendered  were  not  within  the  issue;  and  the  fourth  is  that  the  court, 
having  decided  all  the  facts  in  issue  in  favor  of  the  defendant,  erred 
in  rendering  judgment  on  them  in  favor  of  the  plaintiff.  Upon  a 
careful  inspection  of  the  record,  we  are  of  opinion  that  these  two 
claims  are  destitute  of  any  valid  foundation. 

The  fifth  claim  is  that  the  facts  found  show  that  the  injury  com- 
plained of  was  due  to  unavoidable  accident.  This  appears  to  have 
been  the  only  claim  made  before  the  trial  court,  and  it  Was  three 
claimed  as  matter  of  law,  and,  presumably,  is  so  claimed  here. 
Whether  the  injury  was  caused  by  the  negligence  of  the  defendant, 
or  was  due  to  unavoidable  accident,  was,  we  think,  under  the  cir- 
cumstances disclosed  by  the  record,  a  question  to  be  determined  by 
the  trior  as  one  of  fact  from  the  evidence.  If,  however,  it  is  possible, 
upon  any  permissible  view  of  the  record,  to  regard  it  as  one  of  law, 
or  its  decision  as  involving  the  application  of  rules  of  law,  we  are  of 
opinion  that  the  court  below  did  not  err  in  overruling  the  defendant's 
claim  upon  this  point,  or  in  finding  as  it  did  upon  this  point.  The 
sixth  and  last  claim  is  that  the  court  imposed  upon  the  defendant 
a  higher  degree  of  care  than  the  law  demands.  The  record  fails  to 
show  any  foundation  for  this  claim.  There  is  no  error.  The  other 
judges  concurred. 
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BAKER  V.  DEANE  AND  BROOKS. 

Appellate  Court,  JUinois,  First  District,  March,  iS^j. 


ELEVATOR  — FALLING  DOWN  SHAFT. —Where  it  appeared  that  the 
plaintiff  entered  the  defendant's  store  to  make  a  purchase  and  was  told  that 
it  was  upstairs  several  Sights,  and  requested  to  be  put  on  the  freigbt  ele- 
vator, as  he  did  not  wish  to  walk  up.  and  followed  an  employee  to  the  ele- 
vator door  and  stepped  inside  and  fell  down  the  shaft,  be  was  not  entitled 
to  recover  for  the  injuries. 

Trespass  on  the  case  for  personal  injuries. 

Fergusok  &  GooDNow,  for  appellant. 

Oliver  &  Mecartnev,  for  appellee. 

Gary,  J. — The  appellant  went  to  the  store  of  the  appellees, 
"  who  conduct  and  sell  general  restaurant  furnishings,  cooking 
utensils,  ranges  and  general  work,"  etc.  A  foreman  named  Martin 
was  on  the  fourth  floor  in  a  manufacturing  department  in  which  tin 
was  used.  The  appellant  wanted  some  strips  of  tin,  and  on  the  main 
floor  applied  to  a  salesman  named  Ricketts  for  them. 

Here  the  dispute  begins.  Baker  says  that  Ricketts  said,  "  Go  up 
on  the  top  floor,  and  let  the  foreman  cut  them  out  for  you;"  to 
which  Baker  replied,  "  It  is  a  small  matter.  I  don't  want  to  go  up 
four  or  five  flights  of  stairs;  you  can  send  the  boy  up  and  have  them 
cut."  and  Ricketts  answered,  "Never  mind,  come  over  here;  I'll  take 
you  up  in  the  elevator." 

That  Baker  then  said  "  Very  well,"  and  followed  Ricketts  to  an 
elevator.  Ricketts  tells  substantially  the  same  Story  to  the  end  of 
the  direction  by  him  to  Baker  to  go  up  for  the  strips,  and  that  then 
Baker  said  he  didn't  wish  to  walk  upstairs,  and  wanted  to  know  if 
Ricketts  would  take  him  up  in  the  elevator;  to  which  Ricketts 
answered  that  they  didn't  have  a  passenger  elevator,  and  Baker  said 
"  Well,  I  have  rode  on  it  before.     Start  me  up." 

They  did  go  to  the  elevator,  which  was  for  freight,  not  passengers, 
and  Ricketts  pushed  up  a  sliding  door,  and  was  doing  what  was 
necessary  to  bring  the  platform  from  above  to  the  level  of  that  floor, 
when  Baker  stepped  by  him  into  the  shaft,  and  fell  to  the  basement. 

Baker  testified  that  the  place  was  dark,  and  he  had  never  been 
there  before.  On  both  these  points  he  was  contradicted  by  a  strong 
preponderance  of  the  evidence,  but  upon  his  own  version  it  was  his 
own  want  of  ordinary  care  in  passing  by  Ricketts  into  the  dark  which 
led  to  his  misfortune. 
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As  upon  the  evidence  the  appellant  ought  not  to  recover,  it  mat- 
ters not  what,  if  any,  errors  were  committed  upon  instructions. 
Ennis  V.  Pullman's  P.  C.  Co.,  60  IH.  App.  398;  s.  c,  165  111.  161. 

Whether  the  affidavit  furnished  any  ground  for  a  new  trial  we 
will  not  inquire,  as  they  are  not  in  the  abstract.  City  Electric  Ry. 
V.  Jones,  161  III.  47. 

The  judgment  is  affirmed. 

WEST  CHICAGO  STREET  RAILROAD  COMPANY 
V.  STIVER. 

Appellate  Court,  IlUnais,  First  District,  March,  18^. 


SUDDEN  START  OP  STREET  CAR.  —Where  ii  appeared  that  the  plaiatiS, 
desiring  to  chanj^e  hia  seat  from  the  forward  open  car  to  the  rear  closed 
car,  attempted  to  do  so  when  the  cars  had  slowed  or  stopped  to  take  on 
another  passenger,  and  was  injured,  either  while  alighting  or  while  attempt- 
ing to  gel  on  the  rear  car,  by  the  sudden  starting  of  the  cars,  and  the  jury 
found  for  the  plaintiff,  the  verdict  would  not  be  disturbed  d). 

NOTICE  OF  INTENTION  TO  ALIGHT.  —  If  any  of  the  servants  of  a  railroad 
company  in  charge  of  a  street  car  has  notice  from  the  conduct  of  a  passen- 
ger that  such  passenger  desires  10  alight,  sucb  notice  is  as  good  as  if  given 
by  express  warning  or  notification  by  the  passenger. 

Trespass  on  the  case  for  personal  injuries.  Appeal  from  judg- 
ment, Circuit  Court,  Cook  County,  in  favor  of  plaintiff. 

Alexander  Sullivan  (Edward  J.  McArdlb,  of  counsel),  for 
appellant. 

Dale  &  Francis,  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of  the 
court. 

The  appellee  took  passage  at  the  intersection  of  Ogden  avenue 
and  West  Madison  street  upon  an  east  bound  grip  car  on  appellant's 
Madison  street  line,  and  rode  about  half  a  mile  to  Center  avenue. 

He  was  in  company  with  Dr.  Ward,  and  it  was  about  eleven  o'clock 
in  the  evening  in  the  month  of  May.  Finding  it  was  too  cold  upon 
the  grip  car,  they  determined  to  change  their  seats,  and  to  do  so, 
they  stepped  down  upon  the  foot  board  that  ran  lengthwise  of  the 
grip  car,  in  order  to  go  into  the  trailer,  which  was  an  inclosed  car, 
about  the  time  the  train  reached  Center  avenue. 

I.  For  actions  arising  out  of  Injuries      Neg.  Gas.     For  actions  in  other  stales 
sustained    while    alighting    from     or      see  vols.  2-7  Am.  Neg.  Cas. 
boarding  cars  in   Illinois,  see  3  Am. 
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At  that  street  crossing  a  man  signaled  the  gripman  to  stop  and  let 
him  get  aboard.  The  speed  of  the  train  was  slackened,  if  not  entirely 
stopped,  and  the  man  got  aboard.  As  soon  as  he  did  so  the  train 
was  quickly  started  up,  either  from  a  complete  standstill  or  from  a' 
very  slow  speed.  Doctor  Ward  succeeded  in  making  the  change, 
from  one  car  to  the  other  in  safety,  but  the  appellee  was  either 
thrown  from  the  foot  board  by  the  sudden  starting  up  of  the  train, 
or  having  stepped  to  the  ground  in  safety,  was  thrown  as  he  attempted 
to  get  upon  the  platform  of  the  trailer  while  the  train  was  in  rapid 
motion.  One  of  his  legs  was  broken  in  two  places,  and  for  his 
injuries  the  jury  gave  him  a  verdict  for  $700,  upon  which  the  judg- 
ment appealed  from  was  entered. 

There  are  some  very  close  questions  of  fact  in  the  case  —  whether 
the  gripman  or  conductor  had  notice  that  appellee  wished  and 
intended  to  either  get  off  the  train,  or  to  change  his  seat  from  one 
car  to  another  —  whether  the  train  started  suddenly  and  with  a 
severe  jerk,  from  a  condition  of  repose  to  one  of  considerable  speed 
while  appellee  was  observed  by  the  managers  of  the  train  to  be  in  a 
place  of  peril,  and  whether,  or  not,  the  appellee  was  not  guilty  of  con- 
tributory negligence  by  attempting  to  catch  the  guard  of  the  trailer 
while  the  train  was  moving  with  rapid  speed  after  he  had  safely 
reached  the  ground  —  but  all  of  these,  and  other  questions,  upon 
which  the  evidence  was  close  and  conflicting,  were  passed  upon  by 
the  jury,  and  perhaps,  considering  the  size  of  the  verdict,  with 
some  of  the  hesitation  we  (eel  concerning  them,  and  we  ought  not 
to  reverse  their  finding. 

We  fail  to  appreciate  the  force  of  the  appellant's  argument  upon 
an  alleged  variance  between  the  evidence  and  the  declaration,  and 
therefore  waive  a  discussion  of  it. 

It  is  argued  that  the  verdict  was  inconsistent  with  the  seventeenth 
instruction  given  for  appellant,  which  was  as  follows: 

"  If  the  jury  believe  from  the  evidence  that  the  plaintiff  by  the 
use  of  ordinary  care  might  have  warned  or  notified  the  conductor 
or  gripman  of  his,  plaintiff's,  desire  to  alight  from  the  grip  car,  and 
that  he  did  not  so  warn  or  notify  either  of  them,  then  the  verdict  of 
the  jury  should  be  in  favor  of  the  defendant." 

The  jury  had  the  right  to  find  from  the  evidence,  as  they  probably 
did,  that  one  of  the  conductors,  or  the  gripman,  or  both,  had  notice 
from  the  conduct  of  the  appellee  in  their  immediate  presence  and 
sight,  that  he  wished  to  alight  from  the  grip  car  as  soon  as  it  came 
to  the  stop  which  the  would-be  passenger  signaled  the  train  to  make ; 
and  if  they  or  either  of  them  did  have  such  notice,  it  was  as  good 
as  if  given  by  express  warning  or  notification  by  appellee.     We  must 
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Dot  be  understood  to  approve  of  the  instruction  as  given,  although 
appellant  cannot  complain  of  it  —  it  being  given  at  its  request. 

We  are  not  prepared,  in  view  of  the  general  custom  of  street  car 
carriers  of  persons,  to  draw  a  distinction  between  foot-boards  and 
car  seats,  as  places  of  relative  danger  and  safety,  as  we  should  have 
to  do  if  we  were  to  say  it  was  error  to  refuse  appellant's  nineteenth 
instruction. 

We  are  unable  to  say  with  certainty  that  there  is  substantial  error 
in  the  record,  and  will  therefore  affirm  the  judgment. 

PENNINGTON  V.  ILLINOIS  CENTRAL  RAILROAD 
COMPANY. 

Appellate  Court,  Illinois,  March,  i8gj 


CARRIER  AND  PASSENGER  — CONTRACT  — TICKET  — EJECTION.  ~ 
Wbere  a  person  purchased  from  a  railroad  ticlcet  agent  a  ticket  thai  was 
marked  "  if  presented  on  date  of  sale  shown  on  back,"  and  there  were  per- 
forated figures  on  the  ticket,  but  no  date  on  the  back,  and  the  purchaser 
did  not  use  the  ticket  on  the  day  of  purchase,  but  about  two  necks  after- 
wards applied  to  the  same  ticket  agent  to  know  if  the  ticket  was  good  foe 
that  day,  and  was  told  that  it  was,  and  was  allowed  to  board  the  traia,  the 
company  thereby  accepted  such  person  as  a  passenger  upon  such  ticket, 
and  it  was  liable  for  damages  resulting  from  bis  ejection  from  the  train. 

Appeal  from  judgment.  Circuit  Court,  Cook  County,  on  verdict 
for  defendant  by  direction  of  court. 

John  C.  Trainor,  for  appellant. 

C.  V.  GwiN  (James  Fentress,  of  counsel),  for  appellee. 

Garv,  J.  —  On  November  27,  1893,  the  appellant  purchased  at 
the  ticket  office  of  the  appellee  at  Thirty-sixth  street  station,  a 
ticket  from  that  station  to  Kensington,  but  did  not  go  upon  the 
train  as  he  had  intended.  He  kept  the  ticket  and  went  again  to  that 
station  December  10,  1893,  to  take  passage,  and  presented  the  ticket 
to  the  agent  who  had  sold, it  to  him,  asking  if  it  was  good  for  the 
train  that  day.  The  answer  of  the  agent  was  not  admitted  in  evi- 
dence, but  the  act  of  the  agent  was  a  return  of  the  ticket  to  the 
appellant,  unlocking  the  turnstile  through  which  only  could  the 
appellant  go  to  the  train,  and  the  appellant  went  upon  the  cars. 
He  had  with  him  money  enough  to  have  bought  another  ticket,  but 
not  enough  to  pay  the  fare  which  must  be  paid  on  the  car  by  passen- 
gers not  having  tickets.  The  conductor  put  him  off  at  another 
station,  on  a  very  cold  night,  and  the  appellant  was  much  injured 
in  health  in  consequence  thereof. 
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In  the  absence  of  any  fraud  by  the  appellant  —  and  no  fraud  is 
pretended  —  what  was  thus  done  was  an  acceptance  by  the  com- 
pany of  the  appellant  as  a  passenger. 

In  the  regular  course  of  employment,  the  agent  at  Thirty-sixth 

street  had  opened  the  way  for  him  to  the  train,  with  that  ticket  as 

the  evidence  that  he  had  paid  the  company  for  the  right  to  ride  to 

Kensington.     The  defense  of  the  company  is  that  the  ticket  was: 

"  Illinois  Central  R.  R. 

One  passage  between 

Douglas  (A) 

and 

Kensington 

On  Suburban  Trains  only.     If  presented  on  date  of  sale 

shown  on  back. 

A,  H.  Hanson,  General  Ticket  Agent." 

and  was  perforated  by  a  stamp  cutting  little  round  holes  in  tt,  and 

when  held  up  to  the  light  with  the  back  of  the  ticket  to  the  observer, 

the  holes  were  so  arranged  as  to  form  the  figures  331 :  3.      Whether 

such  figures  meant  anything,  and,  if  anything,  what,  would  be  to  the 

general  run  oS  uninstructed  passengers  an  unsolvable  riddle. 

"  Date  of  sale  shown  on  back  "  might  be  indicated  to  the  employees 
of  the  company  by  any  cipher  of  which  they  had  the  key.  The 
restriction  was  not  to  date  of  sale  simply,  but  to  such  date  "  shown 
on  back."  The  appellant  did  not  understand  the  effect  of  these 
hieroglyphics  and  went  to  the  agent  for  guidance,  who  answered 
him  by  turning  him  to  the  cars. 

We  have  nothing  to  do  with  the  duty  of  the  conductor  to  the 
company. 

The  company,  through  an  agent  put  there  to  discharge,  among 
other  duties,  that  of  accepting  passengers,  accepted  the  appellant 
as  a  passenger. 

The  act  of  the  ticket  agent,  and  the  act  of  the  conductor,  were 
both  acts  of  the  company,  and,  if  by  reason  of  their  inconsistency, 
the  appellant  has  suffered,  he  is  entitled  to  compensation. 

The  instruction  by  the  court  to  the  jury  to  find  for  the  defendant 
was  wrong,  and  the  judgment  is  reversed  and  the  cause  remanded. 
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WEST  CHICAGO  STREET  RAILROAD  COMPANY 
V.  JAMES. 

Appellate  Court,  Illinois,  First  District,  March,  iS^. 


STREET  CAR— PERSON  SIGNALING,  WHEN  PASSENGER.  — A  person 
who  has  signaled  a  passing  car  to  slop  and  who,  it  having  done  so,  is  io 
Ihe  act  of  getting  on  to  the  same,  having  proceeded  so  far  as  to  put  his  foot 
upon  the  step  of  the  car,  is  a  passenger,  for  whose  safety  Ihe  carrier  is 
bound  to  exercise  the  highest  diligence  [Brien  v.  Bennett,  8  C.  &  P.  714(1): 
Smith  V.  Railway  Co.,  32  Minn,  i  <2)],  and  whether  the  carrier  knew  ihal 
such  person  had  seized  hold  of  the  car  and  placed  his  foot  on  the  step  or 
not  was  immaterial;  having  stopped  its  car  for  the  reception  of  passengers, 
it  was  bound  to  take  notice  of  all  who  occupied  that  relation. 

DAMAGES.  —  Mere  humiliation  arising  from  the  contemplation  of  a  maimed 
or  disfigured  body,  is  not,  in  an  action  based  upon  negligence,  to  be  taken 
into  consideration  in  estimating  the  pecuniary  loss  which  the  plaintiff  has 
suffered.  Chicago  &  Grand  Trunk  R'y  Co.  v.  Spurney,  69  III.  App.  549. 
a  Am.  Neg.  Rep.  505;  I.  C,  R.  R.  Co.  i/.  Col.,  165  III.  334-9. 

ERRONEOUS  INSTRUCTION  NOT  CAUSE  FOR  REVERS,AL. -Where  it 
appeared  in  an  action  for  personal  injuries  that  the  damages  considering 
'  the  injury  sustained,  were  not  excessive,  and  that  consequently  the  jury,  in 
estimating  the  same,  did  not  appear  to  have  been  influenced  by  an  instruc- 
tion allowing  ihem  10  give  damages  for  future  mental  pain  and  suffering, 
a  judgment  will  not  be  reversed  on  account  of  such  instruction. 

Trespass  on  the  case  for  personal  injuries.  Appeal  from  Superior 
Court,  Cook  County. 

Alexander  Sullivan  (Edward  J.  McArdle,  o(  counsel),  for 
appellant. 

Case  &  Hooan,  for  appellee. 

This  was  an  action  to  recover  for  personal  injuries.  Upon  the 
trial  of  the  case  it  appeared  that  in  May,  1894,  appellee,  being  on 
Madison  street  at  its  intersection  with  California  avenue,  signaled 
one  of  the  defendant's  cars,  proceeding  eastward,  to  stop.     The 

1.   In  Brien  v.  Bennett,  8  Car.  &  P.  drove  on,  and  the  plaintiff  fell  on  bis 

724.  an  action  for  negligence,  the  dec-  face  on   the  ground,     fftld.  that   this 

laration  staled  that  ihe  plaintiff  agreed  was  evidence  in  support  of  the  decla~ 

to  become  a  passenger  by  the  defend-  ration,  as  the  stopping  of  the  omnibus 

ant's  omnibus,  and  that  the  defendant  implied  a  consent  10  lake  the  plaintiff 

received   the  plainliff  as  such  passen-  as  a  passenger. 
ger.     The   plaintiff  held   up  his  finger 

to   the   driver   of    the    omnibus,    who  3.  Smith  p.  St.  Paul  City  R'y  Co.,  33 

stopped  to  lake  him  up;  and  just  as  Minn.  i.  is  reported  in  4  Am.  Neg. 

the  plaintiff  was   putting  his   foot  on  Cas.  zao, 
the  siep   of   the  omnibus,   the   driver 


DigiLizedbyGoOglc 


American  Negugence  Reports.  701 

car  did  stop  on  the  southeast  corner  of  Madisoa  street  and  California 
avenue.  Madison  street  runs  east  and  west,  and  appellee,  who, 
when  he  first  signaled  the  car  was  on  the  north  side  of  Madison 
street,  crossed  over,  passed  around  the  rear  of  the  hindermost  car, 
took  hold  of  the  iron  handles,  and,  as  he  says,  "  just  got  his  toe 
upon  the  step  of  the  car  "  when  it  suddenly  started  up,  dragging 
him  along  for  a  distance  of  some  fifty  feet,  when  his  grasp  broke 
and  he  fell  to  the  street,  sustaining  a  severe  injury  to  his  arm;  the 
car  going  on  without  paying  any  attention  to  him. 

Appellee  says  that  he  passed  around  the  rear  end  of  the  hinder- 
most  car  because  the  gate  was  up  on  the  north  side  of  the  car,  thus 
rendering  it  necessary  for  him  to  go  to  the  south  side  of  the  car  in 
order  to  get  on  the  same. 

There  was  not  entire  agreement  among  the  witnesses  who  testified, 
some  stating  that  the  car  was  in  motion  when  appellee  seized  hold 
of  it;  but  there  was  evidence  from  which  the  jury  could  properly 
find,  and  we  think  the  preponderance  of  the  evidence  was,  that  the 
car  had  stopped  to  take  on  and  let  off  passengers  and  that  the 
appellee  took  hold  of  the  iron  handles,  and  was  attempting  to  get 
on  the  car  before  it  staned. 

The  points  decided  are  stated  in  the  syllabus. 

Judgment  affirmed. 

Opinion  by  Waterman,  J. 

BECKSTEIN  V.  GALL. 

Appdlatt  Court,  IlHttois,  First  District,  March,  t8^. 

FELLOW-SERVANTS.  ~  Where  it  appeared  that  the  plainciR  and  a  loTcroan, 
under  whom  the  plainliS  worked  for  iheir  employer,  were  unloading  bar- 
rels of  salt  from  a  wagon,  to  which  work  the  foreman  had  called  the  plain- 
tiff, and  the  barrels  being  open  at  one  end,  each  man  took  hold  of  a  barrel 
and  lifted  il  from  ihe  wagon  lo  the  ground,  and  while  doiifg  so  with  one 
barrel  it  fell,  owing  to  the  haste  of  the  foreman  in  not  permitting  plaintiff 
lo  get  a  firm  hold,  and  broke  the  leg  of  the  plaintiff,  the  employer  was  not 
liable,  as  plaintiff  and  the  foreman  were  fellow-servants. 

Trespass  on  the  case  for  personal  injuries.  Appeal  from  judg- 
ment. Circuit  Court,  Cook  County,  in  favor  of  plaintiff.  First 
appeal,  66  III.  App.  478. 

Walker  &  Ei>dv,  for  appellant. 

William  A.  Ddvle  and  James  D.  Akdrews,  for  appellee. 

The  facts  and  points  are  stated  in  the  syllabus. 

Judgment  reversed. 

Opinion  by  Mr.  Justice  Garv. 
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WILLIAMS  V.  MOORE. 

Appellate  Court,  Illiaois,  First  District,  March,  i^. 


HOTEUKEEPERS  —  GUESTS'  BAGGAGE— EXPRESSMAN— AGENCY.  — 
One  nho  becomes  the  guest  of  a  hotel,  by  giving  his  baggage  checks  into 
its  possession,  places  the  goods  they  represent  in  its  custody,  so  far  as  to 
malce  the  hotel-keeper  responsible  for  goods  which,  by  means  of  the  pos- 
session of  such  checks,  his  representative  or  agent  receives,  although  the 
baggage  be  never  brought  within  the  walls,  yards,  or  outbuildings  of  ihe 
hotel,  and  a  delivery  of  the  checks  to  an  expressman  by  the  hotel-keeper 
makes  such  expressman  his  agent,  not  the  agent  of  Lhe  guest  (i). 

Trespass  on  the  case  for  loss  of  a  trunk.  Appeal  from  judgment, 
Superior  Court,  Cook  County,  in  favor  of  plaintiff. 

The  plaintiff  visited  the  city  of  Chicago  in  the  summer  of  1893, 
and  after  engaging  rooms  at  the  Park  Gate  Hotel,  of  which  the 
defendant  was  proprietor,  delivered  to  a  clerk  in  the  office  of  the 
hotel  a  check  for  a  trunk  in  the  custody  of  the  Michigan  Central 
Railway  "  for  the  purpose  of  obtaining  said  trunk  and  delivering  it 
to  him  (plaintiff)  at  the  hotel."  Plaintiff  never  received  the  trunk 
and  this  suit  was  brought  for  the  value  of  it  and  its  contents. 
Defendant  showed  that  the  Park  Gate  Hotel  did  not  keep  in  con- 
nection therewith  any  facilities  for  transporting  baggage  of  guests 
from  railroad  stations  to  said  hotel,  and  that  when  such  transfers 
were  made  the  agents  of  the  defendant  employed  an  expressman 
named  Burgesen;  that  Burgesen  had  been  often  intrusted  with 
duties  of  a  like  character  by  defendant  and  was  a  suitable  person 
for  such  purposes.  Burgesen  testified  that  he  had  been  in  the 
express  business  for  years  and  had  the  trade  of  several  hotels;  that 
he  received  the  plaintiff's  trunkfrom  the  railroad  and  tied  it  to  his 
wagon ;  that  his  charge  for  delivering  trunks  at  hotels  was  fifty  cents 
and  that  neither  the  defendant  nor  anyone  connected  with  the  hotel 
received  any  part  of  his  charges  or  fees,  and  that  the  trunk  was 
stolen  from  his  wagon  when  he  was  away  from  it.  The  jury  returned 
a  verdict  for  plaintiff  for  $334- 10. 

Slusser  &  JoHNsoM,  for  appellant. 

John  J.  McClellan,  for  appellee. 

The  ancient  rule  was,  that  so  soon  as  the  goods  of  the  guest  were 
brought  within  the  precincts  of  the  inn  infra  hospittum  the  responsi- 
bility of  the  innkeeper  for  their  keeping  begun.     Story  on  Bailments^ 

I.  For  actions  arising  out  of  bailments  and  (he  liability  of  hotel-keepers  for 
the  effects  belonging  to  guests  entrusted  to  their  care,  see  i  Am.  Neg.  Cas. 
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sec.  478;  3  Kent's  Com.  503;  Cayle's  Case,  8  Coke,  31.  The  appli- 
cation of  the  principles  of  the  common-law  is  modifisd  from  time  to 
time  with  the  changing  conditions  under  which  business  is  trans* 
acted,  obligations  are  entered  into  and  men  live. 

Appellant  voluntarily  undertook  to  bring  the  baggage  of  appellee 
from  the  railway  station  to  the  inn ;  for  this  purpose  appellant  selected 
such  agency  as  he  saw  fit.  As  an  inn  keeper  he  undertook  to  do 
this,  an  undertaking  customary  and  usual  with  his  profession;  as  an 
inn-keeper  he  expected  to  be  compensated  for  such  service;  and  as 
an  inn-keeper  he  is  liable  for  the  loss  of  the  goods  of  his  guest.  The 
court  might  properly  have  instructed  the  jury  to  find  for  the  plaintiff 
and  his  oral  statement  in  its  hearing  that  he  would  do  so,  was 
immaterial. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Opinion  by  Mr.  Justice  Waterman. 

YOUNG  V.  CITIZENS'  STREET  RAILWAY 
COMPANY. 

Supreme  Court,  Indiana,  May,  iSfij. 


INJURED  ON  STREET  RAILROAD  TRACK. —  A  workman  engaged  in 
laying  gas  pipe  in  a  irench  about  ihree  feet  from  a  street  railroad  track  not 
owned  by  his  employer,  and  that  he  uses  lo  walk  on  in  his  work,  is  to  be 
regarded  as  an  ordinary  traveler  and  as  such  bound  to  the  observance  of 
ordinary  care  for  his  own  safely. 

CONTRIBUTORY  NEGLIGENCE.  —  The  question  of  contributory  negligence 
is  one  of  tan  after  the  facts  are  settled  by  a  special  verdict  and  are  no 
longer  in  dispute. 

Petition  for  rehearing.     Case  reported  in  44  N.  E.  Rep.  927. 

McCabe,  J.  —  The  principal  contention  in  support  of  the  petition 
for  a  rehearing  is  that  we  erred  in  applying  the  same  rule  to  the  acts 
of  the  appellee  as  to  contributory  negligence  that  is  applicable  to 
the  ordinary  traveler  over  the  streets.  It  is  contended  with  much 
vigor  and  ability  that  the  authorities  cited  in  support  of  the  original 
opinion  are  not  applicable,  because  they,  it  is  insisted,  apply  to  and 
announce  the  rule  applicable  to  ordinary  travelers;  that  appellant 
was  not  an  ordinary  traveler  or  pedestrian  over  the  street,  and  hence 
a  different  rule  should  be  applied  to  him. 

Appellant's  principal  contention  in  his  original  brief  was  that  there 
is  a  distinction  between  negligence  cases  against  steam  railways  and 
street  railways  as  to  the  degree  of  care  required  of  the  complaining 
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party.  But  now  his  principal  contention  is  that  he  was  not  an  ordi* 
nary  traveler,  and  hence  the  rule  in  such  cases  is  not  to  be  applied 
to  him;  and  Shoner  v.  Pennsylvania  Co.,  130  Ind.  170,  28  N.  E.  Rep. 
616,  and  39  N.  E.  Rep.  773,  and  a  large  number  of  cases  of  that 
class,  are  cited  in  support  of  the  contention.  That  case,  and  the 
class  of  cases  cited  in  it,  and  those  cited  by  appellee's  learned  counsel, 
are  cases  where  the  defendant  company  had  employed  the  plaintiff  to 
work  on  the  track  of  its  railroad,  or  in  other  positions  exposed 
to  danger,  making  it  the  duty  of  the  servant  to  give  his  attention  to 
his  work,  and  especially  where  such  duty  is  of  an  absorbing 
nature  liable  to  engross  the  entire  attention  of  the  servant.  There 
can  be  no  doubt  that  in  that  class  of  cases  the  law  exacts  a  greater 
degree  of  care  and  caution  on  the  part  of  the  master,  and  a  much 
less  degree  on  the  part  of  the  servant,  than  in  other  cases.  It 
would  be  extremely  unjust,  and  therefore  unlawful,  to  permit  the 
master  to  require  of  his  servant  the  performance  of  duties  on  the 
track  of  its  railroad,  the  very  nature  of  which  must  necessarily 
engross  his  whole  mind  and  attention,  and  then  require  of  him,  while 
thus  engaged,  the  same  close  observation  for  his  safety  that  would 
be  required  of  him  in  other  cases.  But  no  such  case  is  presented 
here,  and  no  such  relation  existed.  The  appellant  owed  no  duty  to 
the  appellee,  and  vice  versa.  The  appellant  was  engaged,  it  is 
true,  in  laying  gas  pipe  in  a  trench  about  three  feet  north  of  the 
north  track  of  the  appellee's  street  railway;  but  he  was  in  the  employ 
of  another  and  an  entirely  different  corporation,  the  Manufacturer's 
Natural  Gas  Company.  If,  in  his  work,  he  found  it  convenient  to 
use  the  appellee's  street  railway  track  to  walk  up  and  down,  back 
and  forward,  or  across  the  same,  he  used  it  as  all  other  people  had 
a  right  to  use  it.  He  used  it  because  it  was  a  part  of  a  public  street, 
subject  to  which  user  the  company  held  its  franchise;  otherwise,  he 
would  have  been  a  trespasser.  He  used  it  just  as  any  other  person 
had  a  right  to  use  it.  It  was  not  the  work  he  was  engaged  in  that 
gave  him  the  right  to  use  the  appellee's  track,  but  it  was  because 
the  track  was  a  part  of  a  public  street,  and  the  public  had  a  right  to 
use  it  as  such,  subject  to  the  superior  right  of  the  company  as  to 
priority  of  passage.  He  stood,  then,  in  the  same  category  as  the 
baker,  the  merchant,  or  the  grocer,  or  any  other  member  of  the 
public,  who  sends  his  servant  out  to  deliver  goods  or  perform  any 
other  service,  and  such  servant  finds  it  convenient  to  travel  on  the 
appellee's  street-railway  track.  All  such  persons  must  be  held  to 
be  ordinary  travelers,  and  as  such  bound  to  the  observance  of  ordi- 
nary care  for  their  own  safety.  This  duty  it  is  tacitly  conceded  that 
appellee  did  not  discharge. 
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It  is  next  repeatedly  urged  that  the  jury  expressly  found  that  the 
plaiatift  was  free  from  negligence,  and  it  is  further  urged  that  the 
question  of  negligence  or  no  negligence  is  a  question  of  fact,  and 
not  of  law.  The  very  case  counsel  have  cited  and  relied  on,  both 
in  their  original  brief  and  the  one  in  this  petition,  namely,  Shoner  v. 
Pennsylvania  Co.,  supra,  states  the  law  very  differently,  thus:  "  In 
cases  involving  questions  of  negligence,  the  rule  is  now  settled  that 
where  the  facts  are  undisputed,  and  the  inferences  which  may  be 
drawn  from  them  are  not  equivocal,  and  can  lead  to  but  one  con- 
clusion, the  court  will  adjudge  as  a  matter  of  law  that  there  is,  or  is 
not,  negligence;  while  in  cases  where  the  facts  are  disputed,  or 
where  they  are  equivocal,  the  question  of  negligence  must  be  deter- 
mined by  the  jury,  under  proper  instructions.  Railroad  Co.  v. 
Walborn,  tz;  Ind.  14a,  36  N.  E.  Rep.  107;  Mann  v.  Railroad,  etc., 
Co.,  138  Ind.  138,  >6  N.  £.  Rep.  819,  and  authorities  cited  in  each. 
See  also,  Rogers  v.  Leyden,  127  Ind.  50^  ^6  N,  E.  Rep,  210,  where 
a  full  ciution  of  authorities  will  be  found."  See,  also,  Rush  v. 
Mining  Co.,  131  Ind.  135,  30  N.  E,  Rep.  904;  Railway  Co.  v.  Har- 
rington, 131  Ind.  426,  30  N.  E.  Rep.  37;  W.  C.  De  Pauw  Co.  v. 
Stubblefield,  13a  Ind.  i8»,  31  N.  E.  Rep.  796;  Railway  Co.  v. 
Grames,  136  Ind.  39,  34  N.  E.  Rep.  714;  Smith  v.  Railroad  Co., 
141  Ind.  9>,  40  N.  E.  Rep.  370;  Board  v.  Bonebrake  (Ind.  Sup.), 
45  N.  E.  Rep.  470,  and  cases  there  cited.  It  is  not  even  claimed, 
nor  is  it  true,  that  the  inferences  arising  from  the  facts  found  were 
equivocal,  or  that  two  persons  equally  intelligent  and  impartial  might 
draw  different  conclusions  or  inferences  from  the  facts  found;  and, 
as  the  special  verdict  has  settled  the  facts,  they  are  no  longer  in 
dispute,  nor  is  it  even  claimed  by  appellee's  learned  counsel  that 
they  are  any  longer  in  dispute.  The  question  of  negligence  or  no 
negligence  on  the  appellant's  part,  contributing  to  his  injury,  is, 
therefore,  purely  a  conclusion  of  law,  to  be  drawn  by  the  court  from 
the  facts  found  by  the  jury;  and  hence  the  statement  of  such  infer- 
ence or  legal  conclusion  by  the  jury  has  no  force. 

Petition  overruled. 
Vol.  11—45 
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LOUISVILLE  AND  NASHVILLE  RAILROAD 
COMPANY  V.  ESPENSCHILD. 

ApptUate  Courts  Indiana,  May,  i8gj. 


ALIGHTING  FROM  MOVING  TRAIN  AFTER  ESCORTING  PASSENGERS 
TO  SEATS.  —Where  it  appeared  thai  the  plaimiff  accompanied  his  daugh- 
ters on  board  a  train  and  finding  no  scats  for  them  in  the  first  car  ibejr 
entered,  went  into  another  and  found  scats  and  afterwards  in  attempting  to 
alight  was  injured,  and  there  was  no  finding  in  the  special  verdict  that  it 
vras  necessary  for  him  to  accompany  his  daughters  or  that  the  time  the 
train  stopped  was  unreasonably  short  for  him  to  have  gotten  on  with  them, 
and  oS,  by  the  exercise  of  diligence,  or  that  he  was  old,  infirm  or  in  any 
manner  crippled  to  prevent  his  getting  on  and  off  quiclcly,  or  that  any  of  the 
company's  servants  knew  when  the  starling  signal  was  given  that  he  was 
about  to  alight,  though  there  was  a  finding  that  the  hrakeman  saw  him  on 
the  car  platform  just  before  the  train  started,  and  there  were  findings  that 
the  train  stopped  at  the  station  about  three  minutes;  that  the  conductor  did 
not  know  that  the  plaintiff  was  about  to  get  off;  that  there  was  no  sudden 
starting  or  jerking  of  the  train,  but  that  its  movement  and  his  action  of 
attempting  to  step  off  caused  him  to  fall;  that  the  train  had  started  before 
he  reached  the  lower  step  of  the  car  and  had  moved  about  six  feet  before  he 
attempted  to  step  off,  there  was  no  negligence  shown  on  the  part  of  the 
carrier,  and  there  was  contributory  negligence  shown  on  the  part  of  the 
plaintiff,  and  a  judgment  for  hira  was  reversed  (r), 

I.  A  railroad  company  is  not  liable  one  to  alight    from   moving  train  by 

where  a  person  assisting  a  passenger  direction  of  conductor  after  assisting 

to  board  train  is  injured  while  alight-  passenger  on  board  train.     Evansville 

ing  when  be  did  not  notify  trainmen.  &  T.  H.  R.  Co.  v.  Athon,  6  Ind.  App. 

Little  Rock,  etc..  K.  Co.  v.  Lawton.  55  295,  3  Am.  Neg.  Gas,  15;  Louisville  ft 

Ark.  4*8.  a  Am.  Neg.  Cas.  148.  N.   R.   Co.   v.   Crunk,   119   Ind,   542.3 

A  railroad  company  is  not  negligent  Am.  Neg.  Cas.  sag;    Galloway  f.  Chi- 

in  not  giving  signal  of  departure  and  is  cago,  etc..  R..  Co..  87  Iowa.  45S.  3  Am. 

not  liable  to  one  injured  while  attempt-  Neg.  Cas.  395. 

ing  to  alight  after  assisting  passenger  A  person  assisting  a  passenger  on 

on  board  train.    Coleman  v.  Georgia  R.  board  train   is  not  guilty  of  contribu- 

&   B.  Co..  84  Ga.  I,  a  Am.  Neg.  Cas.  tory     negligence     in     attempting     to 

439;    McLarin  v.  Atlanta  ft   W.  P.  R.  alight    while    the   train   was    moving 

Co..  8s  Ga.  so*-  ^  Am.  Neg.  Cas.  443;  when  notice  of  starting  was  not  given. 

Central   R.   ft    B.   Co.   v.   Letcher,   69  Doss  v.  Missouri,  etc.,  R.  Co..  59  Mo. 

Ala.  106.  a  Am.  Neg,  Cas.  5:  Lucas  v.  27,   4   Am.    Neg.    Cas.   490.     But   see 

New   Bedford  &  Taunton   R.  Co.,  i%  Yamell  v.  Kansas  City,  etc.,   R.  Co.. 

Mass.  64.  3  Am.  Neg.  Cas,  73s;   Hous-  113  Mo.  570.  4  Am.  Neg.  Cas.  714. 
ton  &  T.  C.  R.  Co.  f.  Leslie.  57  Tex.  There  is  no  presumption  that  a  per- 

63,  6  Am.  Neg.  Cas.  491.  son   going  on  board    a   steamboat  at 

It  is  not  contributory  negligence  for  a   regular   stopping  place   tnteads   to 
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Appeal  from  judgment,  Circuit  Court,  Posey  County,  in  favor  of 
plaintiff. 

Gilchrist  &  De  Bruler,  for  appellant. 

G.  V.  Menzies,  for  appellee. 

The  facts  and  points  are  stated  in  the  syllabus.  The  judgment  is 
reversed  with  instructions  to  the  court  below  to  render  judgment 
on  the  special  verdict  in  favor  of  the  appellant. 

Opinion  by  Wiley,  J. 


BALTIMORE  AND  OHIO  SOUTHWESTERN 
RAILWAY  COMPANY  V.  WELSH. 

Appellate  Court,  Indiana,  May,  iSpj. 


MASTER  AND  SERVANT— RISK  OF  EMPLOYMENT  — BRAKEMAN  ON 
CONSTRUCTION  TRAIN  INJURED  IN  DERAILMENT. —Where  a 
brakeman  on  a  construction  train,  engaged  in  the  norlc  of  completing  the 
road,  was  injured  by  the  derailment  of  the  train  owing  to  a  sag  in  the  track, 
and  he  knew  that  Ihc  road  was  not  Gnishcd  and  in  good  repair,  and  that  the 
construction  train  was  the  only  one  that  had  ever  passed  over  the  track,  he 
assumed  the  risk  incident  to  the  employment,  and  could  not  recover  for  the 
injuries  sustained. 

Appeal  from  judgment.  Circuit  Court,  Lawrence  County,  in  favor 
of  plaintiff. 

Gardiker  &  Gardiner  and  R.  N.  Palmer,  for  appellant. 

Dunn  He  Lowe,  W.  H.  Edwards  and  Matsom  &  Giles,  for 
appellee. 

This  was  an  action  by  Michael  Welsh  against  the  Baltimore  & 
Ohio  Southwestern  Railway  Company,  the  appellant,  for  injuring 
appellee,  who  was  an  employee  of  the  said  company. 

The  jury  found  specially,  in  answer  to  interrogatories  returned 
with  the  general  verdict,  the  following  facts:  That  the  accident 
in  which  appellee  was  injured  occurred  on  that  part  of  appellant's 
road  which  was  being  constructed  in  the  summer  of  1893;  that  the 
road  was  being  surfaced  up,  and  the  low  places  and  sags  were  being 
taken  out,  at  the  time  the  accident  occurred;  that  appellee  was  a 
brakeman  on  the  construction  train  of  appellant,  and  passed  over 
the  place  where  the  accident  occurred,  on  the  day  of  the  accident, 
three  times  before  the  happening  of  the  accident  by  which  he  was 

become  a  passenger  so  as  to  relieve  the      ger.     Keokuk  Packet  Co.  «.  Henry,  50 
company   from   the  duty  of  care  to  a      III.  364,  2  Am.  Neg.  Cas.  569. 
person  accompanyingafemale  passea- 
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injured ;  that  said  construction  train  on  said  day  was  composed  only 
of  the  engine,  tender,  and  caboose;  that  appellee  was  standing  in 
the  door  of  the  caboose,  looking  out  upon  the  railroad  track,  in  the 
direction  in  which  the  train  was  moving  at  the  time  of  the  accident; 
that  there  was  a  low  place  or  sag  in  the  track  at  the  place  where  the 
accident  occurred;  that  any  person  being  in  the  caboose  of  the  con- 
struction train,  or  on  the  engine  thereof,  could  feel  the  low  place  in 
the  track  at  the  point  where  the  accident  occurred,  hy  the  motion 
of  the  engine,  or  caboose  in  passing  over  the  same;  that  such  low 
place  or  sag  in  the  track  had  existed  several  days  prior  to  the  time 
of  the  injury;  that  said  railroad  was  completed  on  October  20,  1893; 
that  the  construction  train  upon  which  plaintiff,  while  acting  as 
brakeman,  was  injured,  had  been  passing  over  the  point  where  the 
accident  occurred  for  several  weeks  prior  to  that  time,  and  had  been 
and  was  engaged  in  hauling  ballast  and  material  for  the  completion 
of  the  railroad;  that  appellant's  road  master  and  supervisor,  whose 
duty  it  was  to  inspect  appellant's  road,  had  not  passed  over- the 
same  and  pronounced  the  same  safe  for  the  passage  of  the  construc- 
tion train  over  the  same  at  the  speed  of  ten  or  twelve  miles  an  hour; 
that  at  the  time  of  the  accident  the  train  was  running  at  a  speed  of 
eight  or  ten  miles  per  hour;  that  on  the  day  the  accident  occurred 
there  were  between  fifty  and  sixty  men  at  work  upon  this  track. 
ballasting  and  surfacing  up  and  taking  the  sags  out  of  the  same,  and 
said  force  had  been  so  engaged  for  several  days  prior  to  such  acci- 
dent; that  the  accident  occurred  in  the  daytime,  and  appellee  had 
on  the  very  day  of  the  accident,  in  the  daytime,  passed  over  this 
point  three  times  prior  to  the  accident;  that  appellee  was  employed 
continuously  upon  the  construction  train,  as  a  brakeman,  from  the 
time  the  first  rails  were  laid  upon  the  railroad  near  the  point  where 
the  accident  occurred,  up  to  the  time  when  he  was  injured;  that 
said  road  where  said  accident  occurred  was  at  the  time  of  the  said 
accident  being  surfaced,  and  was  new  and  incomplete;  that  the  con- 
struction train  upon  which  appellee  was  brakeman  hauled  the  iron, 
ties,  ballast,  and  bridge  timbers  to  construct  the  railroad  upon 
which  the  appellee  was  injured,  and  appellee  knew  that  the  railroad 
was  new  and  incomplete,  and  was  being  surfaced  up,  and  the  low 
places  and  sags  were  being  taken  out,  at  the  time  of  the  accident ; 
that  on  the  third  day  of  October,  1893,  appellant  had  hauled  freight 
over  said  road;  that  at  the  time  of  appellee's  entering  appellant's 
service  he  was  employed  on  a  construction  train  running  between 
the  cities  of  Washington  and  Seymour,  and  the  building  of  the 
branch  road  where  the  accident  occurred  was  begun  after  appellee's 
employment,  and  appellee  was  ordered  from  the  main  line  to  the  new 
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road;  that  appellant's  road  master  knew  of  the  defect  in  the  track 
where  the  accident  occurred  for  four  days  prior  to  the  time  of  the 
accident;  and  that  appellee  had  no  knowledge  of  such  defect. 

A  servant  is  held  to  assume  all  risks  which  naturally  arise  from 
the  conduct  of  the  business,  and  "  those  risks  which  the  exercise  of 
his  opportunities  of  inspection  while  giving  diligent  attention  to 
such  service  would  have  disclosed  to  him."  Railroad  Co.  v.  Hender- 
son, 134  Ind,  636,  33  N.  E.  Rep,  loii;  Engine  Works  v.  Randall, 
100  Ind.  »g3;  Ames  v.  Railroad  Co.,  135  Ind.  363,  35  N.  E.  Rep. 
117.  And  where  the  danger  is  equally  open  to  the  observation  of 
master  and  servant  it  is  assumed  by  the  servant  as  an  incident  of  the 
service;  and  it  does  not  matter  how  hazardous  be  the  nature  of  the 
service,  all  risks  from  the  perils  ordinarily  incident  to  it  are  assumed 
by  the  person  who  voluntarily  enters  it  (i).  Knowing  that  the  track  , 
was  new  and  rough  and  uneven  and  having  passed  over  it  a  great 
many  times  and  three  times  in  daylight  on  the  very  day  of  the  acci- 
dent, appellee  must  be  held  to  have  had  an  opportunity  to  know  its 
condition,  and  is  chargeable  with  its  risks.  O'Neal  v.  Railway  Co., 
13a  Ind.  no,  31  N.  E.  Rep.  669.  See  Railway  Co.  v.  O'Brien,  16 
Colo.  319,  a^  Pac.  Rep.  701.  The  courts  of  this  state  have  adopted 
the  rule  when  applied  to  an  experienced  adult  employee  that  a  serv- 
ant who  accepts  work  on  a  construction  train  by  the  mere  act  of 
acceptance  is  warned  that  said  road  is  in  process  of  construction 
and  hence  is  incomplete.  Railroad  Co.  v.  Maddux,  134  Ind.  571,  33 
N.  E.  Rep.  345.  In  accepting  service  as  a  brakeman  upon  a  con- 
struction train  appellee  assumed  all  the  risks  incident  to  such  service. 
The  cause  is  reversed  with  instructions  to  sustain  appellant's  motion 
upon  the  special  findings  and  answers  to  the  interrogatories  and 
render  judgment  thereon  in  favor  of  appellant. 

Opinion  by  Henlky,  J. 

1.  The  court  cited   Railroad  Co.  v.  ning  v.  Railroad  Co.,   105  Mich.  260; 

Schertle.  97  Pa.  St.  450;  Brick  v.  lUil-  Green  v.  Cross,  79  T«,  130,  15  S,  W. 

road  Co.,  98    N.  Y.   an;    Walling   v.  Rep.  21a;    Kanz  v.  Page,  i  Am.  Neg. 

Construction  Co.,  41  S.  C.  388.   19  S.  Rep.  609;  Bailwaj  Co.  v.  Brown,  143 

E.   Rep.  733:    Lindnall  f.   Woods.  41  Ind.  659. 
Mian.  ai3.  43  N.  W.  Rep.  loso;  Man- 
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MURCH  V.  THOMAS  WILSON'S  SONS  AND 
COMPANY. 

Supreme  Judicial  Court,  Massaehuietts,  May,  i8gy. 


MASTER  AND  SERVANT  —  RISK  OF  EMPLOYMENT.  —  Where  a  pilot  was 
provided  wilh  a  stale-room  but  was  told  that  he  might  warm  himself  and 
rest  in  a  small  deck-house  in  which  there  was  a  stove  not  connected  with 
the  outer  air  by  any  pipe,  and  burning  a  patent  fuel,  and  he  was  told  to 
leave  the  door  open  and  there  would  be  no  danger  from  the  fumes,  and  be 
went  to  sleep  there  with  the  door  partly  open,  and  it  was  afterwards  closed 
by  a  fellow- servant,  and  the  pilot  was  injured  by  Bsphyxiaiion.  the  defend- 
ant was  not  liable,  as  the  risk  was  assumed. 

From  Superior  Court,  Suffolk  County. 

The  court  directed  a  verdict  for  defendant  and  plaintiff  brings 
exceptions. 

Plaintiff  was  engaged  as  pilot  on  the  steamship  of  the  defendant 
and  was  assigned  a  first-class  state-room.  During  the  trip,  as  the 
weather  was  cold  and  stormy,  the  third  officer  told  him  that  he 
might  use  the  chart-room  or  deck-house  to  sit  in  and  get  warm  and 
that  he  would  be  called  when  wanted.  The  deck  house  was  just 
behind  the  bridge  where  the  pilot  stood  when  in  service;  it  was  six 
feet  square  and  about  seven  feet  high  and  had  cushioned  seats  or 
benches  on  two  sides.  There  was  a  stove  in  the  middle  of  the  room 
between  two  and  three  feet  high,  and  eight  inches  in  diameter,  it 
was  not  connected  with  the  outer  air  by  any  smoke  pipe  or  funnel 
and  there  was  burned  in  it  some  patent  fuel  that  looked  like  sawdust 
run  together  with  a  black  substance.  While  the  pilot  was  in  the 
room,  the  first  otScer  came  in  and  vainly  tried  to  open  a  small 
window  and  said  that  a  patent  fuel  was  being  burned,  that  they  did 
not  know  what  it  was  or  whether  there  was  any  danger  in  it,  but  to 
keep  the  door  open  and  there  would  be  no  danger.  The  pilot  noticed 
no  gas  or  smoke  from  the  stove.  After  the  ship  reached  a  point 
where  the  officers  could  pilot  it,  the  pilot  went  into  and  laid  down 
on  one  of  the  benches  to  sleep,  leaving  the  door  fastened  partly 
open.  Shortly  afterwards  he  heard  a  sailor  ordered  to  put  some 
fuel  in  the  stove,  and  about  half  an  hour  afterwards  the  pilot  was 
found  lying  against  the  stove,  insensible  from  asphyxiation. 

E.  S.  Dodge,  R.  D.  Weston  Smith  and  Chas.  Walcott,  for 
plaintiff. 

Chas.  Theodore  Russell  and  Arthur  H.  Russell,  for 
defendant. 
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Knowlton,  J.  —  The  chart-room  and  the  stove  by  which  it  was 
heated  were  a  part  of  the  permanent  construction  and  arrangement 
of  the  steamship,  and  in  all  their  details  they  were  open  to  the 
observation  of  everybody  who  came  upon  that  part  of  the  ship. 
Such  danger  as  there  was  from  the  use  of  them  to  one  who  engaged 
to  act  as  pilot  was  an  obvious  risk  of  the  business,  which  was  covered 
■  by  his  contract  to  serve  on  that  ship.  Parties  entering  into  a  con- 
tract for  service  by  one  of  them  make  their  engagements  in  reference 
to  the  subject-matter  to  which  the  contract  relates,  and  their  rights 
and  liabilities  depend  upon  the  contract,  as  applied  to  the  subject 
with  which  they  are  dealing.  The  employee  impliedly  agrees  to 
assume  all  the  obvious  risks  of  the  business  in  which  he  contracts 
to  work.  Among  these  are  the  open,  manifest  dangers  attendant 
upon  the  use  of  the  ways,  works,  and  machinery  of  a  permanent 
character  that  are  plainly  intended  to  be  retained  as  a  part  of  the 
plant  to  which  the  contract  for  service  relates.  It  has  often  been 
held  that  an  employer  owes  his  employee  no  duty  to  change  a  busi- 
ness in  these  particulars  in  order  to  make  it  safer,  even  though  in 
some  parts  his  ways  and  works  would  not  be  deemed  reasonably  safe 
and  proper  if  he  was  starting  a  new  establishment  to  do  the  same 
kind  of  work  under  an  arrangement  with  employees  to  serve  in  a 
business  afterwards  to  be  established.  Ladd  v.  Railroad  Co.,  119 
Mass.  412;  Lovejoy  ».  Railroad  Co.,  125  Mass.  79;  Coombs  ».  Rail- 
road Co.,  156  Mass.  300,  30  N.  E.  Rep.  1140;  Fisk  v.  Railroad  Co., 
158  Mass.  338,  33  N.  E.  Rep.  510;  O'Maley  v.  Light  Co.,  158  Mass. 
13s,  33  N.  E.  Rep.  1119;  Goodridge  v.  Mills  Co.,  160  Mass.  234,  35 
N.  E.  Rep.  484;  Rooney  v.  Cordage  Co.,  161  Mass.  153,  36  N.  E. 
Rep.  789;  Feely».  Cordage  Co.,  161  Mass.  436,  37  N.  E.  Rep.  368; 
Goodes  V.  Railroad  Co.,  163  Mass.  387,  38  N.  E.  Rep.  500;  Content 
V.  Railroad  Co.,  165  Mass.  267,  43  N.  E.  Rep.  94;  Austin  v.  Railroad 
Co.,  164  Mass.  282,  41  N.  E.  Rep.  288;  Sweeney  z'.  Envelope  Co., 
loi  N.  Y.  S30,  5  N.  E.  Rep.  358;  Appel  v.  Railway  Co.,  in  N.  Y. 
550,  19  N.  E.  Rep.  93;  Hayden  v.  Manufacturing  Co.,  29 Conn.  548; 
Tuttle  V.  Railway  Co,,  122  U.  S.  189,  7  Sup.  Ct.  Rep.  1166.  So  far 
as  risks  are  obvious,  pertaining  to  the  apparently  permanent  features 
of  the  business  as  it  is  openly  conducted,  an  employer  has  a  right 
to  believe  that  his  employee  agrees  to  assume  them.  They  are 
therefore  not  included  among  those  to  be  guarded  against  in  the 
performance  of  his  general  duty  to  furnish  reasonably  safe  appoint- 
ments for  the  employee,  and  the  employer  cannot  be  held  guilty  of 
negligence  in  falling  to  make  provision  against  them.  In  the  pres- 
ent case,  anyone  opening  the  door  of  the  chart-room  would  see  at 
a  glance  that  the  products  of  combustion  in  the  stove  could  not 
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escape,  except  into  the  atmosphere  of  the  room.  The  plaintiff  was 
furnished  with  a  state-room,  and  the  chart-room  was  not  designed  to 
be  used  as  a  sleeping-room.  Moreover,  he  was  warned  that  a  kind 
of  fuel  was  used  in  the  stove  which  might  be  dangerous,  and  that  it 
was  necessary,  for  safety,  to  keep  the  door  open  a  little  way,  by  the 
hook  which  was  designed  to  hold  it  in  that  position.  However  much 
we  may  sympathize  with  the  plaintiff  in  his  misfortune,  a  majority 
of  the  court  are  of  opinion  that  the  defendant  owed  him  no  duty  to 
change  the  construction  of  its  chart-room,  or  of  the  stove  by  which 
the  room  was  heated,  and  that  when  he  entered  the  service  he 
voluntarily  assumed  the  risk  of  such  an  accident  as  befell  him.  It 
is  not  contended  that  there  can  be  a  recovery  for  the  negligence  of 
a  fellow -servant  in  closing  the  door,  instead  of  fastening  it  a  little 
way  open  by  the  hook. 
Exceptions  overruled. 


REDMUND  V.  BUTLER  ET  AL. 

Supreme  yudicial  Court,  Massachusetts,  May,  iS^y. 


MASTER  AND  SERVANT  — EXPLOSION  — RISK  OF  EMPLOYMENT.— 
In  an  action  for  injuries  from  an  explosion  caused  by  pouring  demp  lead  inlo 
molten  lead,  the  risk  arising  from  so  doing  wag  not  so  obvious  as  lo  con- 
stitute one  of  the  risks  of  the  plaintiff's  employment,  and  where  there  wt.3 
a  conflict  of  evidence  as  to  whether  ihe  plaintiff  had  been  warned  of  the 
danger,  the  question  should  have  been  submitted  to  the  jury. 

From  Superior  Court,  Middlesex  County, 

The  plaintiff  was  employed  in  a  cartridge  factory,  and  while  pour- 
ing dross,  which  was  the  refuse  and  sweepings  of  the  shooting  gal~ 
lery,  into  the  melting  kettle,  was  injured  by  the  explosion  that 
followed. 

The  court  directed  a  verdict  for  the  defendants  and  plaintiff  brings 
exceptions, 

P.  J,  DoHERTY  and  A.  E.  Burr,  for  plaintiff. 

J.  C.  Burke,  W.  S.  Marshall  and  J,  F.  Corbett,  for  defendants. 

Morton,  J.  — Though  the  plaintiff  had  been  at  work  for  the 
defendants'  testator  three  or  four  months  before  the  accident  in  the 
same  room  where  he  was  injured,  it-does  not  appear  that  he  had  been 
set  at  any  time  to  melting  dross,  or  that  his  attention  had  been 
called  by  anything  which  had  happened  to  anybody  else  to  the  danger 
of  putting  damp  lead  into  molten  lead;  and  we  cannot  say  that  the 
risk  arising  from  doing  so  was  of  such  an  obvious  character,  and  so 
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well  known,  that  he  must  be  held  to  have  known  of  ana  understood 
it,  and  therefore  to  have  assumed  it.  There  was  testimony  on  the 
part  of  the  defendants  that  the  plaintiff  had  been  warned  of  the 
danger  likely  to  arise  from  anything  damp  coming  into  contact  with 
molten  lead.  The  plaintiff,  however,  dented  that  he  had  ever 
received  any  such  warning.  On  this  point,  therefore,  there  was  evi- 
dence for  the  jury.  There  was  testimony  from  one  Pyre,  who  was 
the  senior  workman  in  the  room  where  the  plaintiff  was  working, 
and  who  had  been  directed  to  set  the  plaintiff  to  work  melting  dross, 
"  that  he  instructed  the  plaintiff  to  pour  the  dross  slowly  from  the 
kegs  into  the  box,  and  from  the  box  into  the  kettle,  and  in  such  case 
to  spread  his  hands  over  the  dross  as  it  was  running  from  one 
receptacle  into  the  other."  And  the  defendants  introduced  evidence 
tending  to  show  that  instead  of  doing  this  "  the  plaintiff  poured  the 
dross  from  the  box,  at  the  moment  of  the  explosion,  all  at  once,  in  a 
lump,  and  not  slowly,"  "  This,"  the  exceptions  state,  "  was  not 
contradicted  by  the  plaintiff,  nor  did  he  testify  in  denial  of  Pyne 
with  reference  to  the  instructions  as  to  pouring  slowly,  and  spread- 
ing his  hands  over  the  dross,  but  he  testified  that  he  poured  the 
dross  in  the  manner  he  was  instructed  to."  This  might  have  been 
taken  to  mean  either  that  he  poured  the  dross  as  Pyne  testified  that 
he  had  told  him  to,  and  as  importing  a  denial,  therefore,  that  he 
poured  it  all  at  once,  or  that  Pyne  told  him  to  pour  it  all  at 
once,  and  he  did  so,  or  that,  whatever  the  instructions  were  as 
to  the  manner  of  pouring,  he  followed  them.  The  jury  might 
also  have  found  as  the  fair  result  of  the  testimony  that  Pyne 
told  him  to  pour  as  he  said  he  did,  but  that  the  plaintiff  poured 
it  "  all  at  once,  in  a  lump,"  in  which  case  we  do  not  think  that  he 
would  have  been  entitled  to  recover.  Apparently  this  was  the  view 
taken  by  the  judge  who  tried  the  case.  But  we  cannot  say  that  the 
jury  might  not  have  uken  one  of  the  other  views  which  we  have 
indicated,  and,  if  they  did,  we  cannot  say  that  there  was  not  evi- 
dence of  negligence  on  the  part  of  the  defendants'  tesUtor,  and  of 
those  charged  with  the  performance  of  the  duty  which  he  owed  to 
the  plaintiff,  in  furnishing  him  with  damp  dross  to  be  put  into  the 
kettle  of  molten  lead,  and  in  failing  to  warn  him  of  the  danger  to 
be  expected  therefrom.  We  think,  therefore,  that  the  exceptions 
must  be  sustained,  and  it  is  so  ordered. 
Exceptions  sustained. 
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McKAY  V.  HAND. 

Supreme  judicial  Court,  Massaehusetts,  iSg"^. 


MASTER  AND  SERVANT  —  STATUTE.  —  Where  the  plaintiff  and  his  (ellow. 
employees  selected  from  a  numb«r  of  ladders  furnished  by  their  employer. 
two  that  they  bouDd  together  for  use  in  house  paioting,  such  ladders  so 
fastened  together  did  not  constitute  a  part  of  the  ways,  works  and  machin- 
ery of  the  employer  under  St.  1887,  c.  270. 

DEFECTIVE  APPLIANCE.  —  Where  ihe  ladders,  after  being  fastened 
together,  were  placed  against  the  house,  and  the  foot  of  the  under  one  was 
somewhat  further  from  the  house  than  was  necessary,  and  It  broke  under 
the  plaintiff's  weight,  and  it  was  apparently  in  good  condition,  and  there 
was  no  evidence  that  it  was  defective  except  that  it  would  not  have  broken 
if  it  was  sound,  there  was  no  evidence  that  the  employer  was  negligent  in 
keeping  Ihe  ladder  among  chose  furnished. 

From  Superior  Court,  Norfolk  County,  The  court  directed  a 
verdict  for  defendant  and  plaintiff  brings  exceptions. 

A.  H.  Russell,  for  plaintiff. 

H.  E.  Fales  and  S.  H.  Tyng,  for  defendant. 

Field,  Ch,  J,  —  This  is  an  action  for  personal  injuries  received  in 
consequence  of  the  breaking  of  a  ladder  on  which  the  plaintiff  was 
standing  while  engaged  in  the  work  of  painting  the  outside  of  a 
house.  The  declaration  as  amended  contained  four  counts,  —  the 
first  three,  under  the  employer's  liability  statutes;  and  the  fourth, 
at  common  law.  The  presiding  justice  directed  a  verdict  for  the 
defendant,  and  to  this  the  plaintiff  excepted. 

Three  men,  including  the  plaintiff,  were  employed  by  the  defend- 
ant, who  furnished  a  load  of  ladders  for  the  job;  and  one  of  the  men 
selected  two  ladders,  and  the  three  spliced  the  ladders  together,  and 
then  raised  them  against  the  house.  The  ladder  known  as  the 
"butt"  was  about  twenty-two  feet  long,  and  the  other,  known  as 
the  "tip,"  was  about  twelve  feet  long.  The  two  ladders,  when 
fastened  together  as  they  were  first  raised  against  the  house, 
extended  above  the  eaves  of  the  roof,  whereupon  the  foot  of  the 
ladders  was  pulled  out  about  twelve  feet  from  the  outside  of  the 
house,  so  that  the  upper  end  of  the  ladders  reached  just  beneath 
the  coping  of  the  roof.  The  plaintiff  went  up  the  ladders  with  a  pot 
of  paint  in  one  hand  and  a  paint  brush  in  the  other,  when  one  of  the 
ladders  broke,  and  he  fell  to  the  ground  and  was  injured.  The 
evidence  does  not  distinctly  disclose  which  ladder  broke,  or  how  far 
upon  the  ladders  the  plaintiff  was  when  the  ladder  broke;  but  we 
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infer  that  he  was  near  the  top  of  the  ladders,  that  the  ladder  which 
broke  was  the  one  called  the  "butt,"  and  that  it  broke  on  both  sides 
near  the  upper  end.  There  was  no  contention  that  the  ladders  were 
not  properly  fastened  together,  although  they  might  have  been  so 
fastened  as  to  make  the  whole  length  shorter,  and  this  would  have 
rendered  it  unnecessary  to  place  the  base  so  far  from  the  house. 
There  was  evidence  that  the  ladders,  as  they  were  placed,  were  not 
in  a  proper  position  for  the  work.  Precisely  what  the  danger  was 
from  the  position  of  the  ladders  does  not  expressly  appear.  The 
plaintiff  testified  that  it  was  not  a  proper  way  to  place  the  ladders, 
but  that,  if  the  ladder  had  been  sound,  it  would  not  have  broken,  in 
the  position  it  was  in.  It  is  obvious  that  ladders  placed  at  the 
incline  these  were  would  slip  more  easily  on  the  ground  than  if  they 
had  been  placed  nearly  perpendicularly  to  it,  and  that  the  ladders, 
placed  as  they  were,  would  break  more  easily  under  the  weight  of 
a  man  than  if  they  had  been  placed  more  nearly  perpendicularly  to 
the  ground.  It  is  equally  obvious  that,  the  more  the  ladders  were 
extended  by  splicing,  the  greater  became  the  danger  of  their  break- 
ing under  any  given  weight,  if  the  ladders  were  supported  only  by 
the  ends.  The  plaintiff  had  and  expressed  doubts  of  the  strength 
of  the  ladders  in  the  position  they  were  in,  but,  being  assured  by  one 
of  the  other  men  that  they  were  safe,  he  mounted  the  ladders.  It 
does  not  appear  that  the  defendant  was  present  while  the  men  were 
at  work.  The  plaintiff  testified  that  the  ladder  which  broke  was 
painted,  and,  to  all  outward  appearance,  was  a  good  ladder,  and 
that,  if  he  had  known  that  the  ladder  was  defective,  he  would  have 
taken  another  ladder.  The  accident  happened  on  May  lo,  1894,  and 
the  only  evidence  of  notice  of  the  time,  place,  and  cause  of  the  acci- 
dent was  an  attorney's  letter  sent  to  the  defendant  in  the  latter  part 
of  May.  We  find  it,  however,  unnecessary  to  determine  whether, 
on  the  evidence,  the  jury  properly  could  have  found  that  the  notice 
was  received  by  the  defendant,  and  that  its  contents  were  such  as 
to  make  it  a  good  notice.  There  is  no  evidence  of  the  negligence 
of  any  person  in  the  service  of  the  defendant  intrusted  with  and 
exercising  superintendence;  and  the  plaintiff  relies  in  argument 
solely  upon  the  count  charging  a  defect  in  the  condition  of  the  ways, 
works,  and  machinery  of  the  defendant,  which  arose  from,  or  had 
not  been  discovered  or  remedied  owing  to,  the  negligence  of  the 
defendant,  and  upon  the  common-law  count  charging  the  defendant 
with  neglect  to  furnish  safe  and  proper  appliances.  If  we  assume 
that  the  jury  properly  could  have  found  that  the  notice  was  good, 
the  fundamental  contention  under  both  these  counts  is  that  the 
ladder  was  unsound  and  unsafe,  and  that  this  defect  in  the  ladder 
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ought  to  have  been  discovered  by  the  defendant,  and  remedied,  or 
the  ladder  withdrawn  from  use.  The  only  evidence  of  a  defect  in 
the  ladder  is  the  fact  that  it  broke,  and  the  testimony  of  witnesses 
that  a  sound  ladder  would  not  have  broken  under  the  circumstances, 
There  does  not  appear  to  have  been  any  examination  of  the  ladder 
after  it  broke,  and  there  was  no  evidence  whether  or  not  it  was 
made  of  suitable  materials,  or  was  sufficient  in  size,  or  whether  or 
not  the  side  pieces  where  it  broke  were  rotten  or  cross-grained,  or 
had  knots  in  them,  or  what,  specifically,  the  defect  was. 

On  the  whole  case,  it  seems  to  us  that  there  was  not  sufficient  evi- 
dence of  negligence  on  the  part  of  the  defendant  to  be  submitted  to 
the  jury  under  either  count.  The  defendant  furnished  a  supply  of 
ladders.  There  is  no  evidence  that  any  were  unsuitable,  unless  we 
except  the  one  that  broke.  The  plaintiff  and  his  fellow-workmen 
selected,  spliced,  and  placed  the  ladders  according  to  their  own 
judgment,  and  there  was  no  apparent  defect  in  the  ladder  that  broke. 
It  is  unnecessary  to  determine  whether  a  ladder  sometimes  may  not 
be  a  part  of  the  ways,  works,  and  machinery,  within  the  meaning  of 
St.  18S7,  c.  270,  and  its  amendments.  The  splicing  of  the  ladders 
and  the  placing  of  them  in  position  were  done  by  the  plaintiff  and 
his  fellow-workmen,  and  the  connection  was  a  temporary  structure, 
put  up  by  the  workmen  out  of  materials  selected  by  them  from  the 
ladders  furnished  by  the  defendant.  We  think  that  the  ladders  so 
fastened  together  did  not  constitute  a  part  of  the  ways,  works,  and 
machinery  of  the  defendant.  As  the  selection  of  the  particular 
ladders,  the  method  of  fastening  them  together,  and  of  placing  them 
against  the  house,  was  the  work  of  the  plaintiff  and  his  fellow-work- 
men, if  they  or  any  of  them  were  negligent  in  any  of  these  things 
the  defendant  is  not  liable  for  that  at  common  law.  The  case 
resembles  the  common  one  where,  so  far  as  appears,  the  defendant 
furnished  a  supply  of  suitable  materials,  and  the  workmen  put  them 
together  and  used  them,  and  one  of  the  parts  broke.  See  Burns  v. 
Washburn,  160  Mass.  457,  36  N.  E.  Rep.  199;  Adasken  v.  Gilbert, 
165  Mass.  443,  43  N.  E.  Rep.  199;  Reynolds  w.  Barnard  (Worcester, 
April,  i897),46N.  E.  Rep.  703  (i).  From  the  description  of  the  ladder 
which  broke,  it  is  difiicult  to  see  from  the  evidence  that  the  defend- 
ant was  negligent  in  keeping  it  among  his  lot  of  ladders  and  in 
permitting  it  to  be  used ;  and,  if  the  sole  negligence  was  that  the  lad- 
ders were  fastened  together  and  improperly  placed  against  the  house, 
that  was  the  fault  of  the  plaintiff  and  his  fellow-workmen,  and  it  was 
known  to  and  appreciated  by  the  plaintiff  at  the  time.     A  ladder 
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may  be  a  sound,  light  ladder,  of  sufficient  strength  to  be  used  by 
itself,  but  not  suitable  to  be  made  the  butt  of  two  ladders  fastened 
together. 

Excentions  overruled. 


HARMON  V.  OLD  COLONY  RAILROAD  COMPANY. 

^  Supreme  yudicial  Court,  Massachusetts,  May,  iS^J. 


EVIDENCE  — DAMAGES.  — Where  the  plaintiff  wag  engaged  in  the  resuu- 
nnt  business  on  her  own  account,  evidence  of  the  market  value  of  her 
services  was  properly  admitted  though  she  had  never  actually  worked  for 

Exceptions  from  Superior  Court,  Suffolk  County.  There  was  a 
verdict  for  plaintiff  and  defendant  brings  exceptions. 

In  an  action  for  personal  injuries,  plaintiff  testified  that  she  had 
conducted  restaurants  and  boarding-houses  for  thirty  years  prior  to 
the  accident,  and  that  there  was  a  market  value  for  such  services,  and 
was  allowed  to  show  the  value. 

A.  A.  Strout  and  George  E.  Smith,  for  plaintiff. 

Benton  &  Choate,  for  defendant. 

Allen,  J.  — The  only  ground  relied  on  in  support  of  the  excep- 
tions is  that  it  was  not  competent  for  the  plaintiff  to  show  what  her 
services  would  have  been  worth  in  the  market  to  other  persons. 
Upon  reading  the  bill  of  exceptions,  we  should  hardly  suppose  that 
this  question  was  presented  or  ruled  on  at  the  trial;  but,  if  it  was, 
we  are  of  opinion  that  the  evidence  was  competent.  The  instruc- 
tions of  the  court  as  to  the  rule  of  damages  are  not  stated,  and  no 
exception  was  taken  to  them.  But  if  the  plaintiff's  services  had  a 
market  value,  in  the  kind  of  business  in  which  she  was  engaged, 
such  market  value  might  be  proved  to  the  jury  as  a  fact  which  they 
might  take  into  consideration  in  determining  the  amount  of  damages 
to  be  awarded  to  her,  although  she  had  not  actually  worked  for 
others,  but  was  engaged  in  business  on  her  own  account.  See  Matte- 
son  V.  Railroad  Co.,  35  N.  Y.  487,  493. 

Exceptions  overruled. 
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RAYMOND  V.  CITY  OF  HAVERHILL 

Supreme  yudicial  Court,  Massachusetts,  May,  iS^. 


INJURED  BY  DEFECT  IN  STREET  — SUBSEQUENT  INJURY  NOT 
CAUSED  THEREBY.  — In  an  action  under  Pub.  StaW.,  C.  S3.  Bee.  i8. 
against  a  cit^  for  an  injury  received  in  consequence  of  a  defect  in  the 
street,  no  recovery  can  be  had  (or  an  injury  sustained  after  the  accident  b^ 
reason  of  the  ankle  of  the  plaintiff,  that  was  weakened  by  [be  first  acci- 
dent, failing  to  support  her,  and  she  fell  and  broke  her  leg. 

Reported  from  Supreme  Judicial  Court,  Essex  County. 

Plaintiff  was  injured  on  June  i8,  1894,  by  a  defect  in  a  highway 
in  the  city  of  Haverhill.  On  the  trial  it  appeared  that  on  October, 
9,  1894,  plaintiff  endeavored  to  get  upon  a  settee  in  a  hall,  and  that 
owing  to  the  weakness  of  her  ankle  that  was  injured  in  the  accident 
of  June  iSth,  she  fell  and  sustained  a  fracture  of  the  leg.  Plaintiff 
claimed  the  right  to  recover  for  both  injuries,  and  the  jury  found  for 
the  first  injury  $500  and  for  the  second  $800.  The  case  was  then 
reported  to  this  court. 

W.  H.  MooDV,  H.  E.  Bartlett  and  J.  H.  Pearl,  for  plaintilF. 

B.  B.  JoHES  and  M.  A.  Pingree,  for  defendant. 

Field.  Ch.  J.  — A  majority  of  the  court  are  of  opinion  that  judg- 
ment should  be  entered  for  the  smaller  sum.  In  actions  under  Pub. 
St.  c.  53,  sec.  18,  against  towns  and  cities  for  injuries  received  in  con- 
sequence of  defects  in  public  ways,  the  towns  and  cities  are  liable  in 
damages  only  for  the  direct  and  immediate  results  of  the  injury. 
Jenksi>.  Wilbraham,  11  Gray,  142;  Harwood  v.  Lowell,  4  Cush.  310; 
Marble  v.  Worcester,  4  Gray,  395.  The  damage  received  by  the 
plaintiff  from  undertaking  to  step  from  the  chair  to  the  settee  on 
October  9,  1894,  when  her  right  ankle  failed  to  support  her,  and  she 
fell,  is  not  a  direct  and  immediate  result  of  the  accident  which  hap- 
pened on  June  18,  1894.  On  October  9,  1894,  she  was  not  acting 
from  any  necessity  caused  by  her  previous  injury,  but  acting  inde- 
pendently and  voluntarily;  and,  as  a  result  of  her  voluntary  con- 
duct, she  was  again  injured.  A  new  and  independent  cause  intervened 
between  the  original  injury  and  the  injury  she  received  on  October 
9th.  We  do  not  mean  to  intimate  that,  if  this  were  an  action  of  tort 
for  negligence  at  common  law,  and  not  under  statutes,  the  injury 
received  on  October  9th  could  be  considered  as  the  natural  and 
proximate  result  of  the  injury  received  on  June  i8th.  See  Scheffer 
V.  Railway  Co.,  105  U.  S.  1^9;  Railroad  Co.  7'.  Kellogg,  94  U.  S. 
469.     The  only  decisions  to  the  contrary  which  have  been  shown  us 
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are  Wietmg  v.  Town  of  Millston,  77  Wis.  5^3,  46  N.  W.  Rep.  879, 
and  Brown  v.  Railway  Co.,  S4  Wis.  342,  11  N.  W,  Rep.  356,  911(1). 
It  is  possible  to  distinguish  Brown  v.  Railway  Co.  Wieting  v.  Town 
of  Millston  clearly  supports  the  instructions  of  the  presiding  justice 
in  the  present  case,  but  we  are  not  satisfied  with  that  decision.  By< 
the  terms  of  the  report,  the  verdict  must  be  set  aside,  and  judgment 
entered  for  the  sum  of  $500.    So  ordered. 


ELLA  V.  BOYCE. 

Supreme  Court,  Michigan,  May,  iS^j, 


STRETCHING  HAWSER  ACROSS  TRAMWAY  ON  PIER, —Where  it 
appeared  that  Ihe  defendanl  moored  his  vessel  to  the  pier  of  plainliff's* 
employers  at  night,  and  stretched  a  hawser  unknown  to  the  plaintiff  across 
a  tramway  upon  which  plainliR  was  driving  a  loaded  car  upon  which  he 
had  to  sit  with  his  legs  hanging  over  the  end  of  the  car,  and  his  legs  were 
caught  by  the  hawser  and  he  was  injured,  the  defendant  was  liable. 

IMPLIEDDUTYOFDEFENDANT  — PLEADING.  — The  defendant  owed  a 
dut;  to  persons  using  the  tramway  10  so  stretch  the  hawser  as  not  to 
injure  them,  and  a  failure  of  the  declaration  to  specifically  ever  the  duly 
could  only  be  taken  advantage  of  by  demurrer. 

MASTER  AND  SERVANT.  — The  fact  thai  there  were  no  contract  Telation» 
between  the  plaintiff  and  defendanl  did  not  relieve  the  latter  from  the 
obligation  of  the  duty. 

INSTRUCTION.  —  Where  ihc  court  charged  "  Here  was  a  railroad  on  a  small 
scale  called  a  tramway  which  was  in  constant  use  at  least  every  fifteen 
s  night  and  day.  1  think  that  of  itself  a  sign  of  danger."  the  last 
not  error  where  it  was  further  charged  that  if  the  persons  who- 
stretched  the  hawser  knew  of  the  tramway  it  was  their  duty  to  exercise 
reasonable  diligence  in  ascertaining  whether  or  not  it  was  in  use  befojv 
obstructing  it  with  a  line. 

From  a  judgment  of  Circuit  Court,  Kent  County,  in  favor  of  plain- 
tiff, defendant  brings  error. 

SlMONSON,    GiLLETT    &    COURTRIGHT     (FLETCHER    &     WaNTY    Of 

counsel),  for  appellant. 

Charles  A.  Withev  (Dunham  &  Preston  of  counsel),  for 
appellee. 

Long,  Ch.  J.  —  This  is  an  action  on  the  case  for  personal  injury. 
The  case  was  tried  before  a  jury,  who  returned  a  verdict  in  favor  of 
plaintiff  for  $4,000.  No  testimony  was  offered  on  behalf  of  the 
defendant.     The  defendant's  first  contention  is  that  no  actionable 
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negligence  is  alleged  in  the  declaration,  and  that  none  was  proved 
upon  the  trial,  and  that,  therefore,  the  court  should  have  directed 
a  verdict  for  the  defendant.  The  first  count  of  the  declaration 
charges  substantially  that  on  May  3,  1893  (the  date  of  the  injury), 
.defendant  was  the  owner  of  the  schooner  C.  J.  Boyce,  and  the  plain- 
tifiF  was  an  employee  of  the  Michigan  Trust  Company,  which  was  at 
that  time  in  charge  of  the  mill  and  salt  block  of  R.  G.  Peters,  at 
Manistee.  Connected  with  the  sawmill  and  salt  block  was  a  long 
pier  or  dock,  extending  thirty  rods  out  into  East  lake,  and  termi- 
nating in  the  warehouse.  The  plaintiff  was  engaged  in  hauling  barrels 
of  salt  from  the  block  to  the  warehouse.  It  was  hauled  upon  a  flat 
car,  which  had  a  capacity  of  thirty  barrels,  and  was  drawn  by  a 
horse.  The  car  was  like  an  ordinary  flat  car,  only  smaller.  The 
tramway  was  built  with  iron  rails,  the  track  being  four  feet  wide. 
Above  this  tramway  was  another,  which  was  used  for  piling  lumber, 
'so  that,  when  the  dock  was  well  filled,  the  lower  tramway  was 
inclosed  by  lumber  piles.  There  were  certain  down  grades  in  the 
tramway,  where  the  horse  would  have  to  trot  to  keep  out  of  the  way 
of  the  car.  The  salt  block  was  in  operation  both  day  and  night, 
and  the  car  passed  over  the  road  every  fifteen  minutes,  day  and 
night.  The  tram,  when  inclosed  by  lumber,  was  very  dark  at  night, 
so  that  the  drivers  of  the  flat  car  could  not  see  without  a  light.  It 
was  only  five  feet  from  the  top  of  the  car  to  the  timbers  of  the  tram- 
way overhead  so  that  a  man  could  not  stand  safely  upon  the  car. 
The  car  was  loaded  by  standing  the  barrels  of  salt  on  end  until  the 
car  was  full,  leaving  one  vacant  place  at  the  front  for  the  driver  to 
occupy.  The  defendant  sent  his  schooner  into  East  lake  for  the  pur- 
pose of  loading  with  lumber  at  that  dock,  and  the  declaration  then 
alleges:  "  Whereupon  said  defendant,  on  said  third  day  of  May, 
1893,  *  *  *  by  his  captain,  mate,  and  other  officers  and' 
employees,  *  *  •  brought  said  schooner  to  said  dock  or  pier  at 
two  o'clock  A.  M.,  •  •  *  and  there  moored  her,  *  *  •  and,  in 
order  to  more  securely  moor  •  *  •  said  schooner  to  said  dock, 
carelessly  and  negligently  caused  a  large  line,  hawser,  or  rope,  which 
was  attached  to  said  schooner  at  a  considerable  height  from  the  sur- 
face of  said  dock,  to  be  carried  or  extended  *  *  *  to  said  spile, 
where  it  was  also  •  •  •  fastened  directly  at  the  surface  of  said 
dock.  And  the  plaintiff,  being  •  •  •  wholly  ignorant  of  the 
fact  that  said  vessel  had  entered  the  harbor  for  the  purpose  of 
mooring  at  said  dock,  *  *  *  got  upon  the  said  flat  car  at  the 
front  thereof  with  his  feet  and  legs,  from  the  knees  downward, 
hanging  over  the  end  of  the  car;  *  *  •  proceeded  •  •  * 
along  said  tramway;     *     •     •     and  was  passing  down  one  of  the 
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down  grades  •  •  •  when  he  observed  the  horse  ahead  of  him 
jump  some  obstruction,  and  caught  sight  uf  said  line,  hawser,  or 
rope  (that  being  the  first  intimation  said  plaintiff  had  of  said  obstruc- 
tion), whereupon  he  instantly  drew  up  his  legs  as  quickly  and  as  far 
as  possible,  but  was  instantly,  without  fault  on  his  part,  caught 
between  the  end  and  framework  of  said  salt  car  and  said  line,  hawser, 
or  rope,  with  terrible  force,  so  that  both  legs  were  broken  and 
greatly  lacerated,  torn,  and  mangled,  between  the  ankle  and  knee 
joints,  and  the  said  plaintiff  instantly  hurled  forward  from  said  car 
to  the  surface  of  said  dock,  upon  his  hands  and  face,  and  otherwise 
greatly  shocked,  bruised,  wounded,  and  injured,  to  his  damage  ten 
thousand  dollars."  It  was  shown  that  there  was  a  row  of  spiles  on 
each  side  of  the  tramway  from  the  shore  to  the  warehouse,  so  that 
boats  could  tie  up  on  either  side  of  the  pier,  and  fasten  to  these 
spiles  or  to  the  bent  timbers  or  lumber  piles,  or  all  of  them,  from 
either  side  of  the  pier,  without  carrying  their  lines  across  the  tram- 
way; that,  at  the  exact  point  where  the  "  Boyce  "  moored,  there 
was  no  spile  on  her  side  of  the  tramway,  but  there  were  spiles  on 
that  side  a  few  feet  either  way  above  or  below,  and  there  was  an 
abundance  of  opportunity  to  fasten  the  mooring  line  to  the  bent 
timbers,  lumber  piles,  etc.,  at  the  exact  point  where  she  lay  without 
crossing  the  tramway;  that  those  in  charge  of  the  "  Boyce  "  knew 
the  tramway  and  its  use,  and  the  only  excuse  offered  at  the  time  of 
the  injury  for  taking  the  line  that  way  was  that  "  he  [the  man  in 
charge]  said  he  did  not  think  they  were  using  the  track  at  night." 
The  second  count  alleges  that,  in  consequence  of  the  injury,  the 
plaintiff  became  shattered  in  health,  and  more  liable  to  disease,  and 
has  been  rendered  from  thence  hitherto  unable  to  earn  a  livelihood, 
and  that  his  earning  capacity  has  greatly  decreased,  and  he  has  been 
put  to  great  annoyance,  suffering,  and  expense.  Upon  the  trial  the 
plaintiff  testified  to  the  circumstances  of  the  injury  as  alleged  in  the 
declaration.  It  appears  that  there  were  no  brakes  upon  the  car  at 
that  time;  that  the  track  of  the  tramway  was  about  four  feet  wide, 
made  of  small  rails,  and  built  with  planking  both  inside  and  outside, 
so  that  the  planking  was  flush  with  rails  on  both  sides.  The  space 
for  the  car  wheels  was  from  an  inch  to  an  inch  and  a  half  wide. 
The  plaintiff's  feet  were  hanging  over  the  car,  within  a  few  inches 
of  the  planking.  It  appeared,  further,  that  the  schooner  was  brought 
to  that  part  of  the  dock  by  a  local  tug;  that  the  spile  to  which  she 
was  fastened  was  worn  and  indented  on  the  north  side,  as  if  other 
vessels  had  been  fastened  to  it  before  in  the  same  way. 

It  is  first  contended  by  defendant  that  the  declaration  does  not 
allege  the  existence  or  breach  of  any  duty  owing  from  the  defendant 
Vol-  11  —  46 
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to  the  plaintiff,  or  allege  that  the  captain  of  the  schooner  knew  or 
should  have  known  of  the  existence  of  the  tramway,  or  that  it  was 
in  use  at  the  time;  that  it  does  not  specify  particularly  in  what 
respect  the  crew  was  negligent,  or  in  what  the  want  of  care  existed, 
but  merely  makes  the  general  allegation  that  defendant,  by  his  offi- 
cers and  employees,  carelessly  and  negligently  fastened  his  hawser 
to  a  spile;  that,  in  making  out  negligence,  the  first  requisite  is  to 
show  the  existence  of  the  duty  which  has  been  neglected;  that  such 
duty  is  necessarily  set  forth  in  the  declaration ;  that  neglect  averred 
and  failure  to  prove  it  is  a  failure  to  make  out  the  plaintiff's  case; 
and,  further,  that  the  evidence  does  not  show  the  existence  of  any 
duty  owing  from  the  defendant  to  the  plaintiff.  Counsel  cites,  in 
support  of  this  contention.  Railway  Co.  v.  Stark,  38  Mich.  714.  On 
the  other  hand,  it  is  contended  by  the  plaintiff  that  the  point  that  the 
declaration  does  not  formally  set  forth  a  breach  of  duty  and  the  neg- 
lect thereof  is  raised  for  the  first  time;  that,  if  this  point  be  available 
at  all,  it  must  be  raised  by  demurrer.  We  think  the  facts  set  out  in 
the  declaration  clearly  imply  a  duty  upon  the  part  of  the  defendant 
not  to  have  so  carried  his  hawser  across  the  track  of  the  tramway  as 
to  cause  injury  to  persons  using  it;  and  if  the  defendant  sought  to 
take  advantage  of  such  defect  in  the  declaration,  as  not  specifically 
averring  the  duty  and  the  breach,  he  should  have  done  so  by 
demurrer.  That  question  cannot  be  raised  for  the  first  time  in  this 
court.  Geveke  v.  Railroad  Co.,  57  Mich.  589,  14  N.  W.  Rep.  675; 
Young  V.  Railway  Co.,  56  Mich.  430,  23  N.  W.  Rep.  67;  Norton  r. 
Colgrove,  41  Mich.  544,  3  N.  W.  Rep.  159.  In  the  last  case  it  was 
held  that  defects  in  the  declaration  are  not  noticed,  if,  being 
amendable,  they  have  not  been  demurred  to.  We  think  that  there 
was  some  testimony  showing  that  there  was  a  duty  owing  from  the 
defendant  to  the  plaintiff.  Under  the  circumstances  here  stated, 
it  is  shown  that  those  in  charge  of  the  "  Boyce  "  knew  of  the  tram- 
way and  its  use,  and  the  only  excuse  was  that  offered  by  the  man  in 
charge,  —  that  he  did  not  think  they  were  using  the  tramway  at 
night. 

It  is  next  contended  that  no  liability  exists,  because  there  were  no 
contract  relations  between  the  plaintiff  and  the  defendant;  in  other 
words,  that,  in  the  absence  of  a  contract,  liability  exists  only  where 
there  is  a  public  or  imposed  duty  resting  upon  the  defendant,  and 
that  no  such  duty  is  shown  in  this  case.  We  cannot  agree  with  the 
learned  counsel  upon  this  proposition.  It  was  the  duty  of  the  owner 
of  the  salt  block  to  have  furnished  the  plaintiff  with  a  safe  place  to 
work;  and  if  the  Michigan  Trust  Company,  in  whose  employ  the 
plaintiff  was,   had  carelessly  and  negligently  obstructed  the   way. 
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and  the  plaindlT  had  beeen  injured  by  such  negligence,  the  employer 
would  be  held  liable.  The  defendant  here  cannot  escape  liability 
upon  the  claim  that  no  contract  relation  existed  between  him  and 
the  plaintiff  to  furnish  a  safe  place.  The  right  to  recover  does  not 
depend  upon  that  condition.  If  the  defendant  strung  this  hawser 
across  the  tramway  under  authority  from  the  Michigan  Trust  Com- 
pany, his  duties  and  responsibilities  were  coextensive  with  the 
Michigan  Trust  Company.  If  the  defendant  placed  the  hawser  there 
without  the  consent  of  the  Michigan  Trust  Company,  his  responsi- 
bility to  the  plaintiff  for  his  injury  would  assuredly  be  no  less  than 
if  he  had  obtained  the  consent.  In  Corby  v.  Hill,  4  C.  B.  {N.  S.) 
554(1),  the  owner  of  land,  having  a  private  road  for  the  use  of  persons 
coming  to  his  house,  gave  permission  to  A.,  who  was  engaged  in 
building  on  the  land,  to  place  materials  upon  the  road.  He  placed 
a  quantity  of  slate  there  in  such  a  way  that  the  plaintiff,  in  using 
the  road,  sustained  damages.  It  was  held  that  A.  was  liable  to  an 
action.  Cockburn,  Ch.  J.,  in  that  case,  speaking  of  the  soil,  said: 
"  Could  they  have  justified  the  placing  of  an  obstruction  across  the 
way  whereby  an  injury  was  occasioned  to  one  using  the  way  by  their 
invitation?  Clearly  they  could  not.  *  *  *  If  that  be  so,  a  third 
person  could  not  acquire  the  right  to  do  so  under  their  license  or 
permission."  This  case  was  cited  with  approval  and  followed  in 
Elevator  Co.  v.  Lippert,  11  C.  C.  A.  521,  63  Fed,  Rep.  942,  in  which 
it  was  held  that  one  who  negligently  places  obstructions  in  the  hall 
of  a  building  is  liable  to  the  employee  of  a  tenant  of  the  building 
who  is  injured  thereby,  since  such  obstruction  constitutes  a  breach 
of  the  duty  of  the  owner  to  keep  such  hallway  open  to  the  use  of  the 
tenants.  The  same  case  was  also  cited  and  approved  in  Bennett  v. 
Railroad  Co.,  102  U.  S.  577  (2)-  See,  also,  Schubert  v.  J.  R.  Clark 
Co.  (Minn.),  51  N,  W.  Rep.  1103;  Beauchamp  v.  Mining  Co.,  50 
Mich.  168,  IS  N.  W.  Rep.  65.  As  well  stated  by  counsel  for  plain- 
tiC  here:  "  The  case  is  the  same  as  though  the  defendant,  for  the 
convenience  of  his  vessel,  had  torn  away  a  portion  of  the  tramroad 

r.  Corby  ».  Hill,  4  C.  B.  N.  S.  556,  tained    damage.    Held,  thai  A.  was 

4  Jur.  N.   S.  SI3.   37   L.   J.  C.   P.  21B,  liable.     HiM,  also,  that  (he  declaration 

was  as   follows:     An   owner  of   land  was  not  objectionable  Tor  not  averring 

having  a  private  road  for  the  use  o(  thai  the  obstruction  was  placed  on  the 

persons  coming  to  his  house,  gave  per-  road  without  permission,  iaasmuch  as 

mission  to  A.,   who  was   engaged   in  such  an  allegation,  if  traversed,  would 

building  on   the  land,  to  place  mate-  have  presented  an  immaterial  issue. 
rials  upon   the   road.     A.  availed  him- 
self of  this  permission  by  placing   a  1.  Bennett  7>.  Railroad  Co.,  I03  U.  S, 


quantity  of  slates  therein  such  a  man-      577.  is   reported  in   7  Am,  Neg.  Cas, 
ser  that  B.,  in  using  the  road,  sus-     347- 
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in  the  darkness,  and  let  the  plaintifl  plunge  into  the  lake."  It 
appears  from  the  testimony  that  the  servants  of  the  defendant  knew 
that  the  tramway  was  there,  but  claimed  they  did  not  know  it  was 
used  in  the  night.  The  questions  relating  to  this  part  of  the  case 
were  fully  and  fairly  submitted  to  the  jury. 

Complaint  is  made  that  certain  of  defendant's  requests  to  charge 
were  not  given  to  the  jury.  We  think  the  general  charge  covered 
them  so  far  as  they  were  proper  to  be  given.  Complaint  is  also 
made  of  a  specific  portion  of  the  charge.  The  court  said:  "  Here 
was  a  railroad  on  a  small  scale,  called  a  '  tramway,'  which  was  in 
constant  use,  at  least  every  fifteen  minutes,  night  and  day.  I  think 
that  of  itself  was  a  sign  of  danger."  It  is  of  this  last  sentence  that 
complaint  is  made.  The  court,  however,  in  its  further  charge,  said; 
"  If  it  was  there,  the  inquiry  would  necessarily  arise  whether  or  not 
a  person  stretching  that  line  across  that  track  knew  it  was  there,  or 
were  the  surroundings  such  as  to  apprise  them  of  that  fact.  If  they 
did  know,  then  it  was  the  duty  of  such  person  or  persons  to  exercise 
reasonable  and  ordinary  diligence  in  ascertaining  whether  or  not  it 
was  in  use  before  obstructing  it  with  a  line."  We  think  there  was 
no  error  in  this  part  of  the  charge.  As  we  have  said,  the  defendant's 
servants  knew  the  tramway  was  there.  They  knew  the  salt  block 
was  in  operation.  The  court  left  the  question  to  the  jury  whether 
the  situation  and  surroundings  would  indicate  that,  by  stretching 
the  hawser  there,  it  was  liable  to  cause  an  injury.  If  the  parties  did 
know  the  situation,  and  that  the  tramway  was  there,  it  was  their 
duty  to  have  ascertained  whether  or  not  it  was  in  use  before  obstmc- 
ting  it  with  a  line. 

The  question  of  the  plaintiff's  contributory  negligence  was  fairly 
submitted  to  the  jury,  and  need  not  be  discussed.  The  question  of 
the  ownership  of  the  vessel  was  also  left  to  the  jury,  and  we  think 
there  was  some  evidence  from  which  the  jury  might  well  find  that 
the  defendant  was  the  owner  of  it,  and  in  control  of  it.  We  find  no 
other  question  in  the  case  which  warrants  discussion.  The  case  was 
fairly  tried  and  fairly  submitted. 

The  judgment  must  be  affirmed.     The  other  justices  concurred. 
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VOIGHT  V.  MICHIGAN  PENINSULAR  CAR 
COMPANY. 

Supreme  Court,  Michigan,  May,  iSpy. 


DEATH  OF  EMPLOYEE  — EXPLOSION.— There  was  no  evidence  ihat 
defendant  was  negligent  in  an  action  (or  damag;es  for  causing  the  death  of 
plaintiff's  intestate  by  the  bursting  of  a  joint  of  a  steam  pipe  where  there 
was  no  complaint  that  the  joints  were  not  properly  constructed,  and  the 
cause  of  the  explosion  was  speculative. 

From  a  judgment  of  Circuit  Court,  Wayne  County,  entered  on  a 
verdict  directed  by  tlie  court  in  favor  of  defendant,  plaintiff  brings 
error. 

Plaintiff's  intestate  was  employed  by  defendant  as  fireman  and 
was  in  exclusive  charge  of  the  fire-room  on  the  night  of  October 
13th.  There  were  six  boilers  in  the  room  and  the  steam  from 
them  was  conveyed  through  a  single  steam  pipe  situated  about 
twenty  feet  above  the  ground.  There  were  two  expansion  joints  in 
the  steam  pipe,  shaped  like  two  saucers,  put  together  face  to  face 
and  bolted  along  the  edge  and  were  for  the  purpose  of  assisting  the 
pipe  that  entered  at  the  center  to  expand  and  contract  when  in  use. 
The  steam  pipe  was  six  inches  in  diameter,  the  expansion  joint  three 
feet.  It  was  the  duty  of  the  fireman  to  see  that  the  steam  did  not 
get  too  high.  About  one  o'clock  in  the  morning  one  of  these  joints 
burst  and  so  scalded  the  fireman  that  he  died  a  few  days  afterwards. 
At  the  close  of  plaintiff's  evidence  the  court  directed  a  verdict  for 
defendant  and  gave  the  following  reasons:  "  It  appears  from  the 
testimony  in  this  case  that  he  met  his  death  from  the  explosion  or 
bursting  apart  of  this  expansion  joint  connected  with  this  steam 
apparatus.  The  rule  of  law  is  well  settled  in  such  cases  that,  in 
order  to  recover,  the  employee  must  show  negligence  on  the  part  of 
the  management;  that  is  to  say  he  must  show  that  there  was  such  a 
condition  before  the  injury  occurred  that  proper  care  on  the  part  of 
the  employer  would  have  discovered  the  danger  and  remedied  it. 
Now,  the  testimony  in  this  case  indicates  that  after  this  explosion 
had  occurred  an  examination  showed  that  there  was  a  fracture,  part 
of  which  was  old  and  part  new;  but  it  does  not  show  that  that  old 
fracture  was  in  such  a  condition  that  it  could  have  been  discovered 
before.  Indeed,  it  is  not  contended  that  there  was  any  visible  evi- 
dence of  that  old  fracture  before  the  explosion  occurred.  The  testi- 
mony also  indicates  that  for  some  time  before  this  explosion  occurred 
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there  was  an  escape  of  steam  or  water  visible  at  the  rim  of  these 
two  plates,  so  called.  Now,  there  is  nothing  in  the  testimony  that 
will  indicate  that  that  escape  of  steam  or  water  was  in  any  way  the 
result  of  the  fracture  above.  All  the  witnesses  testified  to  that. 
And,  even  if  there  was  an  indication  from  the  escape  of  this  steam 
and  of  this  water  that  there  was  something  wrong  at  that  point, — 
that  is,  at  the  rim,  —  the  evidence  in  the  case  does  not  indicate  that 
this  explosion  occurred  from  the  effect  of  that.  So  that  the  testi- 
mony seems  to  me  to  be  lacking  in  its  failure  to  indicate  any  negli- 
gence on  the  part  of  the  management." 

Thomas  Hislop,  for  appellant. 

Wells,  Angell,  Bovnton  &  McMillen  (A.  C.  Ahcell,  of 
counsel),  for  appellee. 

Grant,  J.  (after  stating  the  facts).  —  The  instruction  was  correct. 
No  complaint  was  made  that  the  joints  were  not  properly  con- 
structed. Plaintiff's  own  witnesses  testified  that  the  leaking  of 
■water  and  of  steam  was  no  indication  that  the  joint  was  unsafe,  or 
that  there  was  danger  of  an  explosion  in  consequence  thereof.  In 
other  words,  it  was  not  a  signal  of  danger.  The  joint  had  been 
leaking  for  a  long  time,  and  it  is  in  evidence  that  leaks  at  such  joints 
are  common.  There  is  no  evidence  to  show  that  an  inspection 
would  have  revealed  a  defect.  The  explosion  itself  is  no  evidence 
of  negligence.  The  burden  of  proof  was  upon  the  plaintiff  to  show 
some  facts  or  circumstances  from  which  it  could  be  legitimately 
inferred  that  the  defendant  was  negligent  in  the  failure  to  inspect 
or  to  repair  the  defective  joint  when  it  had,  or  should  have  had, 
notice  of  the  defect.  The  cause  of  the  explosion  is  entirely  specula- 
tive. It  may  have  resulted  from  too  high  pressure  of  steam,  for 
which  the  deceased  alone  would  be  liable;  it  may  have  resulted 
from  a  hidden  defect,  or  from  a  failure  to  inspect;  it  may  have  been 
that  a  close  inspection  would  have  revealed  the  small  crack  which 
some  of  the  witnesses  testified  was  found  in  the  piece  broken  off, 
and  that  this  crack  weakened  the  joint,  and  rendered  it  unsafe.  But 
there  was  no  evidence  to  sustain  any  of  these  theories.  Miller  v. 
Railway  Co.,  90  Mich.  230,  51  N.  W.  Rep.  370;  Redmond  ».  Lumber 
Co.,  96  Mich.  545,  55  N.  W.  Rep.  1004;  Robinson  v.  Charles  Wright 
&  Co.,  94  Mich.  283,  53  N.  W.  Rep.  938.  Many  other  decisions 
might  be  cited,  but  the  principle  is  too  well  established  to  require 
the  citation  of  authorities. 

The  judgment  is  affirmed. 

Montgomery  and  Hooker,  JJ.,  dissented. 
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HEDDLE  v.CITY  ELECTRIC  RAILWAY  COMPANY. 

Supreme  Court,  Michigan,  May,  iSpJ. 


EVIDENCE  —  APPEAL.  —  An  objection  to  (he  admission  of  evidence  of  plain- 
US  as  to  the  loss  of  earnings  after  being  hurt  urged  on  appeal  because 
plaintiff's  business  was  not  staled  in  the  pleadings,  will  not  be  entertained 
when  the  stated  objection  to  the  admission  of  the  evidence  on  the  trial  was 
that  it  was  immaterial. 

EVIDEN'CE— PHYSICIAN.  — Where  a  physician  had  attended  the  plaintiff 
for  about  three  weeks  and  was  asked  on  cross-examination  if  he  knew  at 
the  time  of  his  last  visit  that  plaintiff  was  contemplating  a  lawsuit  against 
the  defendant,  hia  answer  was  properly  excluded  where  he  had  given  ao 
testimony  as  to  exclamations  of  pain  at  that  lime,  or  testimony  of  any  other 
character  which  would  be  affected  by  (he  fact  that  plaintiff  contemplated 

EVIDENCE  — CROSS-EXAMINATION.  — h  was  also  proper  to  exclude  the 
cross-examination  of  the  witness  as  to  whether  the  plaintiff  made  pretense 
of  her  injuries  being  greater  than  they  really  were  during  his  last  visits 
where  there  was  no  preliminary  statement  of  what  she  claimed  as  to  her 
injuries  on  the  occasions  In  question. 

EXCLAMATION  OF  PAIN.  —  Testimony  of  exclamations  of  pain  made  on  an 
I  when  a  physician  was  called  to  treat  plaintiff  and  during  the 
s  properly  admitted. 

CREDIBILITY  OF  WITNESS.  —  While  it  is  the  province  of  the  jury  to  deter- 
mine the  credit  to  be  given  to  a  witness  who  has  knowingly  exaggerated  as 
to  certain  facts,  whether  the  entire  testimony  of  the  witness  is  to  be 
excluded  depends  upon  whether  the  testimony  is  or  is  not  corroborated  \yf 


From  a  judgment  of  Circuit  Court,  St.  Clair  County,  in  favor  of 
plaintiff,  defendant  brings  error. 

Phillips  &  Jenks  and  Brennan,  Donnelly  &  Van  De  Mark, 
for  appellant. 

Thomas  W.  Butler  (Wm.  T.  Mitchell  and  Chadwick  &  McIl- 
WAIN,  of  counsel),  for  appellee. 

Montgomery,  J.  —  Plaintiff  recovered  a  verdict  for  $800  for 
injuries  received  by  being  thrown  from  a  car  of  defendant  while 
attempting  to  alight.  The  questions  of  the  defendant's  negligence 
and  the  plaintiff's  care  were  properly  submitted  to  the  jury,  and, 
while  an  ingenious  argument  on  the  facts  is  presented  by  defendant's 
counsel,  it  is  sufficient  to  say  that,  while  there  is  no  certificate  that 
all  the  testimony  is  here,  there  is  sufficient  evidence  appearing  in 
the  record  to  show  that  there  was  a  conflict  which  it  was  the  province 
of  the  jury  to  pass  upon,  and  that  such  appears  to  have  been  the 
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view  of  defendant's  counsel  on  the  trial,  as  appears  by  the  requests. 
The  assignments  of  error  which  are  discussed  in  the  brief  of  counsel 
relate  to  rulings  admitting  certain  testimony  and  rejecting  testimony 
offered  by  defendant,  and  the  refusal  to  give  one  of  defendant's 
requests. 

1.  It  appeared  that  plaintiff  had,  prior  to  the  injury,  been  accus- 
tomed to  go  out  nursing,  and  she  was  asked  whether,  after  being 
hurt,  she  had  had  any  call  to  go  nursing,  and  replied  that  she  had 
had  three.  Defendant's  counsel  insists  that  this  testimony  was  not 
admissible,  for  the  reason  that  plaintiff's  calling  was  not  set  out  in 
the  declaration.  The  record  does  not  show  that  this  specific 
objection  was  stated.  The  objection  stated  was  that  it  was  imnia> 
terial.  It  was  not  immaterial  as  preliminary  to  a  showing  of  the 
loss  of  earnings,  and  was  only  objectionable,  if  at  all,  because  of  the 
state  of  the  pleadings,  to  which  the  attention  of  the  circuit  judge 
should  have  been  directed. 

2,  When  the  plaintiff  first  received  her  injury  she  called  Dr. 
Lohrstorfer  to  attend  her.  He  testified  that  he  was  called  on  the 
13th  of  May,  and  that  he  made  an  examination,  and  found  a 
contusion  of  the  left  leg  and  knee,  — a  bruise  on  the  outer  side;  that 
it  was  partially  discolored,  and  that  she  complained  of  pain  in  her 
leg  and  knee;  that  he  prescribed  rest  and  cooling  applications;  that 
he  called  again  June  6th,  June  8th,  June  9th,  June  13th,  June  15th, 
and  June  19th,  at  which  last  date  his  visits  ceased;  that  he 
made  an  examination  every  time  he  called;  that  about  the  13th, 
plaintiff  told  him  that  Dr.  Vollmar  and  Dr.  MacLaren  had  called 
and  made  an  examination;  that  they  sent  for  him,  and  he  could 
not  go.  On  cross-examination,  he  testified  that  he  was  quite  busy 
at  the  time,  and  did  not  care  to  have  much  to  do  with  the  case. 
He  was  asked  if  he  knew  at  that  time  that  plaintiff  was  contem- 
plating a  lawsuit  against  defendant.  This  was  excluded,  and  we 
think  no  error  was  committed  in  the  ruling.  The  question  plainly 
referred  to  the  occasion  of  his  last  visit,  or  when  he  was  last 
called  to  attend  plaintiff.  He  had  given  no  testimony  as  to  any 
exclamations  of  pain  at  that  time,  or  testimony  of  any  other 
character  which  would  be  in  the  slightest  degree  affected  or  impaired 
by  the  fact  that  plaintiff  may  have  contemplated  bringing  an  action. 
On  further  cross-examination  witness  was  asked:  "  Is  it  not  a  fact 
that  during  the  latter  part  of  the  times  you  called  there  she  made 
pretense  of  her  injuries  being  larger  than  they  really  were?  "  This 
question  was,  in  effect,  repeated  in  different  forms,  and  ruled  out, 
as  calling  for  a  conclusion  of  the  witness.  We  think  the  court  might 
properly  require,  as  a  preliminary  to  the  question,  some  statement 
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of  what  she  claimed  as  to  her  injuries  on  the  occasions  in  question 
before  permitting  the  witness  to  draw  this  conclusion;  and,  while  it 
might  not  have  been  error  to  admit  this  testimony,  we  thinly  it  was 
a  proper  exercise  of  discretion  to  direct  the  course  of  examination 
to  this  preliminary  inquiry,  and  that,  if  defendant's  counsel  desired 
to  pursue  the  inquiry,  they  should  have  called  for  a  statement  for 
the  jury,  first,  as  to  what  the  claims  of  the  plaintiff  in  fact  were. 
It  is  to  be  noted  that  the  witness  had  not  testilied  to  any  state- 
ments or  exclamations  of  pain  on  the  occasions  referred  to  in  these 
questions.  It  was  opening  a  new  field  of  inquiry.  The  case  would 
be  quite  different  had  it  appeared  that  on  these  occasions  statements 
of  the  plaintiff  or  exclamations  of  pain  had  been  offered  in  evidence. 
Undoubtedly,  in  such  case,  it  would  be  competent  to  take  the  opinion 
of  a  medical  man  as  to  whether,  from  his  examination,  the  patient 
was  feigning. 

3.  Error  is  assigned  on  rulings  permitting  Dr.  MacLaren  to  testify 
to  exclamations  of  pain  on  an  occasion  when  he  was  called  to  treat 
complainant.  It  is  stated  in  the  brief  of  counsel  that  it  appears  con- 
clusively from  the  record  that  Dr.  MacLaren  was  called  simply  to 
examine  Mrs.  Heddle,  and  not  to  prescribe  for  or  treat  her.  If  the 
record  bore  out  this  statement,  and  the  objection  had  been  put  upon 
that  ground,  it  should  have  been  sustained,  within  the  rule  laid 
down  in  Railroad  Co.  v.  Huntley,  38  Mich.  544,  and  Jones  v.  Village 
of  Portland,  88  Mich.  598,  50  N.  W,  Rep,  731.  But,  unfortunately 
for  defendant's  contention,  the  record  shows,  not  only  that  the 
objection  was  not  put  upon  that  specific  ground,  but  that  there  was 
testimony  that  Dr.  MacLaren  was  called  to  treat  plaintiff,  and  that 
the  exclamations  of  pain  were  made  on  an  occasion  when  an  examina- 
tion was  being  made  with  a  view  to  such  treatment,  which  brings  the 
case  within  the  rule  laid  down  in  Mayo  v.  Wright,  63  Mich.  44,  29 
N.  W.  Rep.  832;  Lacas  v.  Railway  Co.,  92  Mich.  412,  52  N.  W.  Rep. 
745,  and  Strudgeon  v.  Village  of  Sand  Beach  (Mich.),  65  N.  W. 
Rep.  616. 

4.  Error  is  assigned  on  the  refusal  of  the  court  to  give  the  defend- 
ant's first  request,  which  reads  as  follows;  "The  plaintiff  in  this 
case  brings  this  action  to  recover  damages  for  a  claimed  injury,  which 
she  alleges  resulted  from  the  negligence  of  defendant,  and  she  has 
testified  fully  regarding  the  manner  of  the  accident,  and  the  extent 
and  character  of  her  injuries;  and,  if  the  jury  find  that  she  has 
knowingly  misrepresented  and  exaggerated  the  extent  and  amount 
of  her  injuries,  they  may  disregard  the  testimony  upon  the  manner 
of  the  accident."  We  think  it  was  not  the  absolute  right  of  defend- 
ant to  have  the  request  given  in  the  exact  language  employed.     It  is 
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the  province  of  the  jury  to  determine  ultimately  the  credit  to  be 
given  to  a  witness  who  has  knowingly  falsified  or  exaggerated  as  to 
certain  facts.  Whether  the  entire  testimony  of  the  witness  is  to  be 
excluded  depends  upon  the  consideration  of  other  questions,  among 
which  is  that  of  whether  the  testimony  is  or  is  Hot  corroborated  by 
other  witnesses.  Knowles  v.  People,  15  Mich.  408;  O'Rourke  v. 
O'Rourke,  43  Mich.  61,  4  N.  W.  Rep.  531;  Cole  v.  Railway  Co.,  95 
Mich.  80,  54  N,  W.  Rep.  638.  The  request  omits  any  reference  to 
the  question  of  corroboration  by  other  witnesses,  although  the  testi- 
mony of  the  plaintiff  as  to  the  manner  of  the  accident  was  fully  cor- 
roborated. Furthermore,  the  better  practice  is  for  the  court  to 
frame  instructions  in  such  manner  as  not  to  imply  a  fixed  opinion  of 
his  own,  upon  the  question  either  of  the  truthfulness  of  the  chal- 
lenged statements  or  of  the  credit  to  be  given  to  other  portions  of 
the  testimony.  Fraser  v.  Haggerty,  86  Mich.  530,  49  N.  W.  Rep, 
616;  Argabright  v.  State  (Neb.),  69  N.  W.  Rep.  102;  z  Thomp. 
Trials,  sec  2423.  And  although  we  do  not  hold  that  it  is  error  to  call 
attention  \o  the  testimony  of  a  particular  witness,  and  to  give  cau* 
tionary  instructions  framed  in  such  language  as  to  be  in  all  other 
respects  unobjectionable,  we  do  not  think  that  it  is  the  right  of  either 
party  to  insist  that  this  course  be  taken.  In  the  present  case,  the 
court  laid  down  general  rules  for  the  guidance  of  the  jury  in  weigh- 
ing testimony  which  we  think  were  sufficiently  clear  not  to  be  misap- 
prehended. The  other  questions  raised  do  not  require  discussion. 
The  judgment  will  be  affirmed.     The  other  justices  concurred. 

ROSSE  V.  ST.  PAUL  AND  DULUTH  RAILWAY 
COMPANY. 

Supreme  Court,  Minnesota^  May,  iS^. 


INJURY  TO  CHILDONTRACK  — FAILURE  TO  FENCE.  — .ff^W,  overrul- 
ing Fitzgerald  v.  Railway  Co.,  13  N.  W.  Rep.  16S,  99  Mina.  336,  ihai  the 
statute  requiring  railway  companies  to  fence  their  roads  is  not  exclusively 
designed  to  prevent  domestic  animals  from  straying  upon  the  track;  that 
where  a  young  child,  which  is  non  lui  juris,  strays  upon  the  track,  in  conse- 
quence of  the  failure  of  a  railroad  company  10  erect  a  fence  as  required  by  the 
Statute,  and  is  injured  by  a  train,  the  company  is  liable  to  it  for  the  injury. 
(Syllabus  by  the  court.) 
From  an  order  of  District  Court,  Hennepin  County,  sustaining  a 
demurrer  plaintiff  appeals 

LuDviG  Arctander  and  John  W.  Arctander,  for  appellant. 
Hadlev  &  Armstrong,  for  respondent. 
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Mitchell,  J.  — This  action  was  brought  to  recover  damages  for 
personal  injuries  to  the  plaintiff,  a  child  alleged  to  be  non  sui Juris, 
who  had  strayed  upon  the  track  of  defendant's  road,  and  was  there 
injured  by  a  passing  train.  The  only  negligence  charged  against 
the  defendant  was  its  failure  to  fence  its  road,  as  required  by  statute, 
at  the  place  where  the  plaintiff  strayed  upon  the  track,  and  where 
he  was  injured,  it  being  alleged  that  if  the  railway  had  been  fenced 
at  that  point  plaintiff  would  have  been  prevented  from  going  upon  it. 
A  demurrer  to  the  complaint  was  sustained  upon  the  authority  of 
Fitzgerald  v.  Railway  Co.,  29  Minn.  336,  13  N.  W.  Rep.  168,  in  which 
it  was  held  that  the  statute  requiring  railroad  companies  to  fence 
their  roads  was  inapplicable  to  the  case  of  infants,  although  non  sui 
juris;  that  it  was  only  designed  to  prevent  animals  from  coming 
upon  the  track,  with  the  consequent  danger  to  the  animals  them- 
selves and  the  passengers  and  employees  upon  railroad  trains.  The 
writer,  who  is  the  only  member  of  this  court  who  was  on  the  bench 
when  the  Fitzgerald  Case  was  decided,  assumes  his  full  share  of 
responsibility  for  that  decision,  but  subsequent  reflection  has  con- 
vinced him  that  the  court  placed  too  narrow  a  construction  upon  the 
statute;  that  the  views  expressed  in  the  dissent  of  the  late  Chief 
Justice  Gilfillan  were  correct;  and  that  the  decision  of  the  court 
should  be  overruled.  In  this  view  all  the  present  members  of  the 
court  concur.  In  our  opinion,  the  court  failed  to  give  due  weight 
to  the  very  broad  language  of  the  amendment  of  1877  (Gen.  St.  1894, 
sec.  269s),  which  was  a  complete  substitute  for  section  4  of  the  prior 
act.  It  provides  that  if  a  railroad  company  fails  or  neglects  to  fence 
its  road,  and  to  maintain  such  fences,  it  "shall  be  liable  for  all  dam- 
ages sustained  by  any  person  in  consequence  of  such  failure  or 
neglect."  As  was  said  by  the  late  chief  justice,  the  duty  created 
by  the  statute  is  absolute,  and,  as  we  have  decided,  it  is  not  a  mere 
fence  law,  but  a  police  regulation  designed  for  the  benefit  of  the 
public.  It  may  be  conceded  that,  in  an  action  for  a  neglect  of  duty, 
it  is  not  enough  for  the  plaintiff  to  show  that  the  defendant  neglected 
a  duty  imposed  by  statute,  and  that  he  would  not  have  been  injured 
if  the  duty  had  been  performed,  but  that  he  must  also  show  that  the 
duty  was  imposed  for  his  benefit,  or  was  one  which  the  defendant 
owed  to  him  for  his  security.  But  the  question  for  whose  benefit  or 
protection  a  statutory  duty  was  imposed  depends  on  the  purview  of 
the  legislature  in  the  particular  statute,  and  the  language  which  they 
have  there  employed.  From  the  fact  that  the  dangers  from  leavi  ng  a 
railroad  unfenced  most  frequently  arise  from  domestic  animals 
straying  on  the  track,  and  most  of  the  decided  cases  involved  that 
state  of  facts,  it  is  very  natural  for  us  to  become  impressed  with  the 
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idea  that  such  statutes  were  designed  merely  to  guard  against  the 
dangers  resulting  from  such  animals  getting  upon  the  railroad  track. 
But  in  view  of  the  very  general  and  sweeping  language  of  the  statute, 
in  connection  with  the  fact  that  it  is  confessedly  a  police  regulation 
for  the  protection  of  the  public,  it  is  not  for  courts  to  speculate  as 
to  what  was  the  precise  intention  of  the  legislature  when  they 
required  the  road  to  be  fenced,  or  to  assume  that  the  prevention  of 
animals  straying  on  the  track  is  all  that  is  within  the  purview  of  the 
statute.  If,  as  is  conceded,  it  was  designed  to  prevent  dumb  beasts 
from  straying  upon  the  track,  how  can  we  assume  that  it  was  not 
also  designed  to  prevent  infants,  who  are  equally  irresponsible,  from 
straying  there?  As  has  been  said  in  one  case  a  fence  may  be  a  very 
formidable  obstruction  to  a  child's  going  upon  a  railroad  company's 
right  of  way,  —  it  may  prevent  his  going  there  entirely;  and,  if  it 
would,  we  do  not  think  we  have  any  right  to  say  that  his  protection 
was  not  within  the  purview  of  the  statute.  In  view  of  the  kind  of 
fence  which  the  statute  permits  to  be  built,  it  may  be  in  most  cases 
a  question  whether  the  existence  of  such  a  fence  would  have  pre- 
vented the  child  from  straying  upon  the  track,  and  hence  whether 
the  failure  of  the  railway  company  to  build  it  was  the  proximate 
cause  of  the  injury.  But  that  is  a  matter  of  proof  on  the  trial.  As 
no  two  statutes  on  the  subject  arc  altogether  alike,  cases  from  other 
jurisdictions  are  not  exactly  in  point,  but  as  supporting,  more  or 
less,  the  views  we  have  expressed,  see  Schmidt  zi.  Railroad  Co.,  23 
Wis.  186;  Keyser  v.  Railway  Co.,  56  Mich.  559,  23  N.  W.  Rep.  311; 
Hayes  v.  Railroad  Co.,  iii  U,  S.  228,  4  Sup.  Ct.  Rep.  369;  Railway 
Co.  V.  McDonald,  153  U.  S.  262,  14  Sup.  Ct.  Rep.  619;  Williams  ». 
Railway  Co.,  L.  R.  9  Exch.  157. 

It  is  suggested  that  as  the  decision  in  the  Fitzgerald  Case  has  stood 
unchallenged  for  fifteen  years,  during  which  the  Legislature  has  not, 
by  amending  the  statute,  expressed  any  dissatisfaction  with  the  con- 
struction which  this  court  had  placed  upon  it,  therefore  it  ought  not 
now  to  be  overruled,  even  although  erroneous.  The  decision  is  not 
a  rule  of  property.  Neither  can  railway  companies  claim  to  have 
acquired  any  right,  either  legal  or  moral,  under  it,  for  it  did  not 
repeal  the  statute,  nor  relieve  them  from  the  duty  of  fencing  their 
roads.  The  fact  that  the  Legislature  has  not  amended  the  statute  is 
not  entitled  to  much  weight.  Cases  where  young  infants  are  injured 
by  straying  upon  an  unfenced  railroad  track  are  comparaUvely  rare, 
and,  until  such  case  does  arise,  no  one  is  likely  to  look  into  the 
matter  or  call  the  attention  of  the  Legislature  to  the  state  of  the  law 
on  the  subject. 

Order  reversed. 
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SHANNON  V.  DELWER  ET  al. 

Supreme  Court,  Minnesota,  May,  iSpj. 


PROXIMATE  CAUSE  — DANGEROUS  PREMISES.  — Evidence  considered. 
and  held,  that  it  sustains  Ihe  verdict  herein,  to  the  effect  (hat  the  defend- 
ants were  guilty  of  negligence,  which  vraa  the  proxjtnatc  cause  of  the  death 
of  plaintiff's  intestate,  in  leaving  a  ditch  made  by  (hem  in  a  public  alley 
unguarded  and  unlightcd,  and  that  the  deceased  vas  not  guilty  of  con- 
tributory negligence. 

(Syllabus  by  the  court.) 

Appeal  from  order,  District  Court,  Washingtoa  County,  refusing 
a  new  trial.     Verdict  was  rendered  for  plaintiff. 

J.  N.  Searles,  for  appellants. 

Arctander  &  Arctander,  for  respondent. 

Start,  Ch.  J.  — Action  to  recover  damages  for  the  death  of  the 
plaintiff's  husband  and  intestate,  John  Shannon,  by  the  alleged  neg- 
ligence of  the  defendants.  Verdict  for  the  plaintiff  for  $z,ooa,  and 
the  defendants  appeal  from  an  order  denying  their  motion  for  a  new 
trial.  The  defendants  here  claim  {a)  that  the  verdict  is  not  justified 
by  the  evidence,  in  that  it  does  not  show  that  the  negligence  of  the 
defendants  (conceding  that  they  were  negligent)  was  the  proximate 
cause  of  the  death  of  Shannon,  but  that  it  does  conclusively  show 
that  he  was  guilty  of  contributory  negligence;  (b)  that  the  trial  court 
erred  in  refusing  to  give  certain  of  their  requests  for  instructions 
to  the  jury. 

I.  The  questions  whether  the  negligence  of  the  defendants  was  the 
proximate  cause  of  Shannon's  death,  and  whether  he  was  guilty  of 
contributory  negligence,  are  so  closely  connected  that  they  may  be 
considered  together.  The  evidence  was  practically  undisputed  and 
tended  to  establish  the  facts  following:  Union  alley,  in  the  city  of 
Stillwater,  while  it  was  never  formally  laid  out  as  a  public  street  or 
alley,  had  been  traveled  and  used  as  such  for  many  years  prior  to 
Shannon's  death,  and  must,  for  the  purposes  of  this  case,  be  regarded 
as  a  public  alley.  It  is  sixteen  feet  wide,  and  runs  north  and  south, 
connecting  Chestnut  and  Nelson  streets.  The  defendant  Dclwer,  on 
and  prior  to  Shannon's  death,  owned  a  lot  abutting  on  the  west  line 
of  the  alley,  upon  which  she  had  a  barn,  set  even  with  the  line  of 
the  alley.  At  her  request,  the  defendant  Peterson,  shortly  before 
the  accident,  raised  the  barn  twenty-six  inches,  the  sill  thereof 
resting  on  blocks  and  jackscrews.  In  the  execution  of  this  work, 
and  as  a  part  thereof,   Peterson  caused  to  be  dug  a  ditch  twenty 
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inches  wide  and  twenty-six  inches  deep  in  the  alley,  along  and  ner.t 
to  the  east  end  of  the  barn.  The  ditch  was  as  long  as  the  barn  was 
wide,  and  along  its  whole  length,  and,  extending  into  the  alley 
beyond  the  ditch  for  a  distance  of  about  two  feet,  a  ridge  of  dirt 
from  eight  to  ten  inches  high  was  thrown  up  in  excavating  the  ditch. 
Upon  this  ridge  there  were  scattered  short  pieces  of  two-by-four 
lumber.  This  was  the  condition  of  the  ditch,  ridge,  and  alley  on 
the  night  that  Shannon  came  to  his  death,  October  24,  1895;  and 
the  defendants  so  left  them  unguarded  by  any  fence  or  other  barrier, 
and  unlighted.  There  were  no  street  lights  in  the  alley,  and  it  was 
so  dark  therein  that  the  ditch  could  not  be  seen  by  a  person  passing 
it.  Shannon  was  last  seen  alive  between  ten  and  eleven  o'clock 
p.  M.,  of  the  night  in  question,  and,  as  he  separated  from  the  person 
with  whom  he  was  then  conversing,  he  said  "  he  would  take  a  short 
cut  and  go  home,"  and  then  walked  in  the  direction  of  this  alley. 
He  was  found  dead  in  the  ditch  about  midnight.  His  feet  rested  on 
the  bank  of  the  ditch  towards  the  alley,  his  hips  were  in  the  ditch, 
and  his  head  was  wedged  under  the  sill  of  the  barn,  and  thrown  for- 
ward so  that  his  chin  rested  upon  his  chest.  He  was  facing  the 
alley  at  a  right  angle,  with  his  arms  by  his  side.  His  hat  was  l>-ing 
in  the  ditch  near  his  left  side.  He  was  cold  when  found.  His 
face  and  neck  were  congested  and  black.  There  was  no  appearance 
of  a  struggle,  no  marks  of  violence  upon  him,  and  there  was  nothing 
to  indicate  that  he  came  to  his  death  by  foul  play.  The  evidence 
warrants  the  conclusion  that  his  death  was  due  to  suEfocaiion  caused 
by  his  head  being  forced  and  held  against  his  chest  by  the  sill  of  the 
barn.  The  evidence  also  justifies  the  finding  of  the  jury  that  the 
defendants  were  guilty  of  negligence  in  leaving  the  ditch  unguarded 
and  unlighted.  These  propositions  arc  not  here  seriously  contro- 
verted by  the  defendants.  Their  claim  is  that  the  position  of  Shan- 
non's body  in  the  ditch  when  found  tends  to  negative  the  idea  that 
he  fell  into  it  while  passing  along  the  alley,  but  that  it  does  show 
that  he  sat  down  on  the  side  of  the  ditch,  with  his  back  to  the  barn, 
and  then  slipped  or  slid  backward  into  the  ditch;  that  the  position 
of  the  body  cannot  be  accounted  for  upon  any  other  reasonable 
theory;  hence,  there  was  no  evidence  to  justify  the  jury  in  finding 
that  the  defendants'  negligence  was  the  proximate  cause  of  his  death. 
While  there  was  no  direct  evidence  as  to  how  Shannon  came  to  his 
death  (that  is,  how  he  came  to  be  in  the  ditch  in  the  peculiar  position 
in  which  he  was  found),  still  we  are  of  the  opinion  that  the  evidence 
was  sufficient  to  justify  the  jury  in  finding  that,  at  the  time  he  fell 
into  the  ditch,  he  was  using  the  alley  for  the  purpose  of  lawful  travel 
therein.     His  act  in  going  in  the  direction  of  the  alley  when  last 
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seen  alive,  accompanied  by  the  declaration  that  lie  was  going  home, 
supports  this  conclusion,  and,  in  connection  with  the  other  evidence, 
the  inference  that  the  proximate  cause  of  his  death  was  the  defend- 
ants' negligence  in  leaving  the  ditch  unguarded.  Speculate  as  we 
may  as  to  how  he  got  into  the  ditch,  the  fact  remains  that  he  did 
get  there,  but  not  by  his  own  voluntary  act,  or  by  the  wrongful  act 
of  another.  There  is  no  evidence  in  the  case  to  suggest  suicide  or 
murder.  His  death  resulted  by  his  getting  into  the  ditch,  and  Che 
reason  or  cause  why  he  was  there  may  well  have  been,  and  probably 
was,  the  defendants'  negligence  in  leaving  the  ditch  unguarded.  If 
it  had  been  fenced,  the  probabilities  are  that  he  would  not  have 
fallen  or  slid  into  it.  In  any  event,  the  evidence  was  such  as  to 
make  it  a  question  for  the  jury  whether  leaving  the  ditch  unguarded 
and  unlighted  was  the  proximate  cause  of  Shannon's  death.  The 
plaintiff  was  not  bound  to  establish  such  cause  by  direct  evidence. 
It  was  sufficient  to  do  so  by  circumstantial  evidence,  —  the  only 
possible  evidence  on  this  point  that  could  be  given  in  this  case. 
Neither  was  the  plaintiff  bound  to  negative  contributory  negligence 
on  the  part  of  her  intestate  in  using  the  alley.  This  brings  us  to  the 
question  of  such  negligence  on  his  part.  There  was  evidence  in  the 
case  tending  to  show  that  Shannon,  for  several  years,  was  addicted 
to  the  drink  habit,  and  occasionally  would  get  drunk ;  that  for  a  year 
before  his  death  he  did  not  drink,  until  the  day  of  the  accident,  when 
he  drank  three  or  four  times  during  the  afternoon  and  evening. 
The  claim  of  the  defendants,  briefly  stated,  is  "  that  it  is  inconceiv- 
able that  Shannon,  while  sober,  permitted  himself  to  get  into  the 
position  in  which  he  was  found,  while  it  is  very  probable  that  he 
might  have  done  so  under  the  stupefying  effect  of  liquor;"  hence 
contributory  negligence,  under  the  admitted  circumstances  is  the 
only  conclusion  possible.  The  evidence  tends  to  show  that  Shannon 
was  not  intoxicated  when  last  seen  alive,  and  it  clearly  warrants  the 
finding  that  he  was  not.  But  it  must  be  conceded  that  his  position 
in  the  ditch  indicates  that  possibly  he  may  have  been  so  when  he 
fell  or  slid  into  it.  He  may,  as  suggested  by  the  defendants,  have 
sat  down,  while  intoxicated,  on  the  ridge  of  the  ditch,  and  slid  back- 
ward into  it,  so  as  to  bring  his  head  under  the  side  of  the  barn;  so, 
too,  he  may,  if  sober,  have  sat  down  for  some  legitimate  purpose  or 
reason,  not  knowing  of  the  existence  of  the  ditch,  and  slid  backward 
into  it;  or  he  may  have  been  walking  along  the  alley,  and  stumbled 
over  the  ridge  or  the  pieces  of  lumber,  and,  in  trying  to  regain  his 
balance,  turned  half  way  round,  and  fell  backward  into  the  ditch. 
No  conclusive  presumption  of  his  negligence  can  be  drawn  from  the 
admitted  physical  facts  of  the  case.     If  he  sat  down  on  the  side  of 
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the  ditch,  as  claimed,  the  presumption  is  that  it  was  for  a  legal  and 
proper  purpose,  as  the  burden  was  upon  the  defendants  to  establish 
his  contributory  negligence.  The  inference  to  be  drawn  from  his 
position  in  the  ditch  was  a  question  of  fact  for  the  jury.  We  are 
not  justified  by  the  evidence  in  holding,  as  a  question  of  law,  that 
he  was  guilty  of  contributory  negligence. 

3.  The  defendants  also  assign  as  error  the  refusal  of  the  trial  court 
to  give  their  fourth,  fifth,  and  sixth  requests  for  instructions.  Each 
of  these  requests  contained  several  distinct  propositions,  some  of 
which  did  not  state  the  law  correctly.  There  was  a  general  excep- 
tion to  the  refusal  to  give  each  request.  The  exception  was  too 
general  to  present  any  question  for  review  on  this  appeal.  But,  this 
aside,  the  trial  court  in  its  general  charge  gave  distinctly  and 
emphatically  so  much  of  the  requests  as  the  defendants  were 
entitled  to  have  given. 

Order  affirmed. 


OLSON  V.  GREAT  NORTHERN  RAILWAY 
COMPANY. 

Supreme  Court,  Minnesota,  May,  iSpf. 


PLEADING  — PROOF.  — An  allegation  in  the  complaint  herein  lo  the  effeci 
that  Ihe  defendant  negligently  ran  certain  cars  against  a  tender  with  such 
force  as  lo  injure  the  plaintiff,  is  sustained  by  proof  that  it  negligently 
omitted  to  do  an  act  from  which  such  result  followed. 

INSTRUCTION. —  A  request  to  instruct  the  jury  that  they  could  not  infer 
negligence  from  the  mere  happening  of  the  accident  in  this  case  was  rightly 
refused  as  misleading,  for  the  reason  that  the  accident  was  of  such  a  nature 
as  to  raise  in  connection  with  the  other  evidence,  an  inference  oi  negli- 
gence. 

INJURY  TO  EMPLOYEE  ON  TENDER  BY  CARS  RUNNING  INTO  IT. — 
Where  it  appeared  that  a  freight  train  was  divided  and  the  locomotive  and 
tender  proceeded  a  short  distance  to  a  coal  shed  for  coal,  and  after  the 
plaintiff,  whose  duty  it  was  to  assist  in  coaling  engines,  had  received 
the  first  bucketful  of  coal  on  the  lender  and  was  in  the  act  of  pushing  the 
bucket  away,  the  cars  that  had  been  detached  ran  down  the  short  grade 
between  them  and  the  locomotive  and  tender,  and  struck  the  bucket  and 
drove  it  against  the  plaintiff  and  seriously  injured  him,  Ihe  company  was 
liable. 

DAMAGES.  —  A  verdict  for  $6,500  for  a  laboring  man,  fony-six  years  of  age, 
earning  $40  a  month,  was  not  excessive,  where  there  was  evidence  that  hJS 
recovery  from  the  injuries  so  as  to  perform  manual  labor  again  was 
doubtful. 
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Appial  from  order  refusing  a  new  trial,  District  Court,  Stevens 
County.     Verdict  for  plaintiff. 

M.  D.  Grover  and  C.  Wellington,  for  appellant. 

Spooner  &  Flaherty,  for  respondent. 

Start,  Ch,  J.  —  This  is  a  personal  injury  case.  Verdict  for  the 
plaintiff  for  $6,500,  and  the  defendant  appeals  from  an  order  denying 
its  motion  for  a  new  trial.  The  defendant's  assignments  of  error 
suggest  three  general  questions:  {d)  The  sufficiency  of  the  evidence 
to  support  the  verdict;  (J)  The  correctness  of  the  rulings  of  the 
trial  coart  in  refusing  to  give  certain  requests  for  instructions  to 
the  jury ;  (r)  Are  the  damages  excessive? 

1.  On  the  morning  of  November  14,  1895,  between  the  hours  of 
twelve  and  two  o'clock,  the  plaintiff  was  in  the  employment  of  the 
defendant,  working  at  its  coal  sheds  at  Morris,  this  State.  His 
duties  there  were  to  assist  in  coaling  engines,  by  getting  on  the  tender, 
and  when  the  coal  bucket,  which  weighed  three  hundred  pounds, 
and  was  hung  on  a  crane,  was  swung  to  him,  to  tarn  the  bottom, 
let  the  coal  fall  into  the^t^der,  and  then  push  the  bucket  back  upon 
the  platform  of  the  shed?.  While  thus  engaged  on  the  night  in 
question,  which  was  foggy  and  dark,  four  of  the  defendant's  freight 
cars  were  driven  against  the  tender  with  such  force  as  to  move  it 
and  the  engine  several  feet.  The  first  car  struck  the  bucket,  while 
the  plaintiff  was  in  the  act  of  pushing  it  back  to  the  platform,  driv- 
ing the  bucket  against  him  with  such  force  that  he  was  thereby 
seriously  injured.  The  act  of  negligence  on  the  part  of  the  defend- 
ant alleged  in  the  complaint  is  "  that  the  defendant  negligently  and 
carelessly,  and  also  wantonly,  ran  and  propelled  "  the  cars  whereby 
he  was  injured.  The  defendant  claims  that  there  is  an  entire  failure 
of  proof  as  to  the  particular  act  of  negligence  pleaded,  for  the 
reason  that,  to  sustain  this  allegation,  it  must  be  shown  that  the 
defendant  negligently  performed  or  did  some  act  whereby  the  cars 
in  question  were  run  or  propelled  upon  the  tender;  that  itisnot  suffi- 
cient to  show  that  it  negligently  omitted  to  do  some  act  whereby  such 
result  followed.  Such  a  construction  of  the  complaint  is  too  techni- 
cal for  the  practical  administration  of  justice.  If  the  evidence  is 
sufficient  to  sustain  a  finding  by  the  jury  that  the  four  cars  ran  down 
upon  the  tender  by  reason  of  the  negligence  of  the  defendant, 
whether  such  negligence  was  an  act  of  commission  or  omission,  it 
substantially  sustains  the  allegation  of  the  complaint  that  the  defend- 
ant negligently  ran  the  cars  against  the  tender,  for  in  either  case  it 
would  be  its  negligence  that  put  in  operation  the  force  which  ran 
tbem  down.  The  only  question,  then,  is  whether  the  evidence  was 
sufficient  to  sustain  a  finding  that  the  cars  collided  with  the  tender 
Vol.  II  —  47 


DigiLizedbyGoOglc  ~ 


738  American  Negugence  Reports. 

by  reason  of  the  negligence  of  the  defendant,  for  it  is  undisputed 
that  such  collision  was  the  cause  of  the  plalatiif' s  injury,  and  is  the 
act  of  negligence  alleged.  Our  conclusion  from  a  consideration  of 
the  whole  evidence  is  that  it  was. 

It  is  not  our  purpose  to  quote  or  analyze  the  evidence  in  support 
of  this  conclusion,  but  simply  to  refer  to  some  of  its  salient  outlines. 
It  appeared  from  the  evidence  that  on  the  night  in  question  a  freight 
train  of  thirty-one  cars  arrived  from  the  west,  at  Morris,  and  that, 
before  it  drew  up  to  the  depot,  it  was  cut  in  two,  and  only  the  loco- 
motive, tender,  and  four  cars  were  drawn  up  to  the  platform  of  the 
depot,  where  they  were  stopped,  and  remained  standing  on  the  main 
track  while  the  train  crew,  except  the  engineer,  went  to  supper. 
The  coal  sheds  were  on  the  same  track,  and  four  hundred  and  ten 
feet  east  from  the  depot,  the  grade  descending  from  west  to  east 
practically  a  foot  and  a  half,  between  the  points  named.  When  the 
fireman  returned  from  his  supper,  he  uncoupled  the  locomotive  from 
the  four  cars,  and  it  proceeded  with  the  engineer  in  charge  to  the 
coal  sheds,  where  it  stopped  for  coal.  The  plaintiff  mounted  the 
tender  to  assist  in  the  work  of  coaling,  and  at  the  time  the  first 
bucketful  had  been  emptied,  and  he  was  in  the  act  of  shoving  the 
bucket  back  on  the  platform,  the  four  cars  which  had  shortly  before 
been  detached  from  the  engine  ran  down  the  grade,  striking  the 
tender,  and  injuring  the  plaintiff,  as  already  stated.  The  force  that 
sent  them  down  was  either  steam  or  gravitation.  The  evidence  nega- 
tives any  suggestion  that  it  was  the  former,  and  the  inference  neces- 
sarily follows  that  they  ran  down  because  they  were  left  on  the  grade 
without  anything  to  hold  them  there.  The  evidence  shows  that  a 
good  brake,  if  set,  was  sufficient  to  hold  thirty  cars  on  this  grade. 
The  head  brakeman  testified  that  he  set  the  brake  on  the  rear  of 
the  four  cars,  and  thereby  stopped  them  and  the  locomotive  at  the 
depot;  and  in  this  he  was  corroborated  by  the  engineer.  He  also 
testified  that  he  did  not  release  the  brake  when  he  got  down  from 
the  car,  and  went  to  see  if  a,switch  was  properly  adjusted  to  permit 
a  stock  train,  "  which  was  crowding  them,"  to  pass,  or  at  any  other 
time.  The  engineer  did  not  go  to  supper,  but  remained  with  his 
locomotive,  until  it  was  uncoupled  from  the  four  cars,  and  then  ran 
it  down  to  the  coal  sheds."  It  is  not  claimed  by  the  defendant  that 
any  outside  parties  meddled  with  its  cars  or  the  brake,  but  the 
defendant  does  claim  that  "  the  cars  in  question  may  have  come 
down  because  of  a  defective  brake  not  holding  them  properly.  They 
may  have  escaped  from  the  control  of  appellant's  employees  because 
some  appliance  broke  or  gave  way,  and,  by  reason  of  the  down  grade 
in  question,  collided  with  the  tender."     It  may  be  conceded  that, 
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if  the  collision  originated  in  the  causes  suggested,  the  evidence  is 
not  sufficient  to  establish  the  negligence  pleaded.  But  there  is  not 
a  particle  of  evidence  that  such  was  the  case.  On  the  contrary  the 
fair  inference  from  the  evidence  is  that  the  brake  and  appliances  of 
the  cars  were  in  good  condition.  While  the  burden  was  on  the 
plaintiff  to  establish  the  defendant's  negligence  in  some  of  the  par- 
ticulars  alleged,  yet  he  was  not  bound  to  do  so  to  an  absolute  cer- 
tainty, nor  to  negative  all  possible  circumstances  which  would  excuse 
the  defendant,  for  it  is  sufficient  if  the  evidence  furnishes  a  reason- 
able basis  for  satisfying  the  jury  that  the  defendant  was  guilty  of 
negligence  as  alleged,  and  that  it  was  the  proximate  cause  of  the 
plaintiff's  injury.  Orth  v.  Railway  Co.,  47  Minn.  384,  50  N.  W,  Rep. 
363.  Now,  in  this  case  it  is  a  fact  admitting  of  no  reasonable  ques- 
tion chat  the  four  cars  were  in  the  exclusive  possession  and  control 
of  the  defendant,  by  its  servants,  the  train  crew;  that  the  cars  did 
run  down  the  grade,  and  collide  with  the  tender;  that,  in  the  ordi- 
nary course  of  things,  this  could  not  have  happened  if  those  in 
charge  of  them  had  used  due  care;  and,  further,  that  if  the  brake 
had  been  set,  and  remained  so,  they  could  not  have  followed  the 
locomotive  down  the  grade.  Proof  of  these  facts,  with  other  cir- 
cumstances rendering  it  improbable  that  there  was  any  defect  in  the 
brake,  were  sufficient  to  justify  the  jury  in  finding  that  the  brake 
was  not  set  by  the  head  brakeman  on  the  four  cars,  or,  if  it  was, 
that  it  was  released  by  him  or  some  other  of  the  train  crew,  and  that 
the  brakeman  was  mistaken  in  his  testimony. 

I.  The  defendant  requested  the  trial  court  to  give  four  special 
requests  in  its  instructions  to  the  jury.  Each  of  them  was  refused, 
except  as  given  in  the  general  charge,  to  which  ruling  the  defendant 
excepted.  The  first  was  that  the  jury  return  a  verdict  for  the 
defendant.  It  was  properly  refused,  as  the  evidence  made  a  case 
for  the  jury.  The  third  and  fourth  requests  were  also  rightly 
refused.  Each  of  them  contained  propositions  based  upon  the 
assumed  correctness  of  the  question  of  pleading  raised  by  the  defend- 
ant, and  already  refered  to.  Request  No.  x  was  this:  "  Negligence 
is  never  to  be  presumed.  The  burden  of  proof  is  upon  the  plaintiff 
to  prove  the  negligence  of  the  defendant  by  a  preponderance  of  evi- 
dence, and  that  such  negligence  caused  the  injury  complained  of. 
You  cannot  infer  negligence  against  the  defendant  from  the  mere 
happening  of  the  accident.  It  must  be  proved  and  established  by 
facts  from  which  the  negligence  of  the  defendant  as  alleged  in  the 
complaint  may  be  fairly  and  reasonably  inferred.  The  plaintiff  must 
satisfy  you  by  a  preponderance  of  evidence  that  the  defendant  neg- 
ligently and  carelessly  ran  and  propelled  a  train  of  cars  against  the 
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locomotive  referred  to  in  the  evidence,  and  that  by  such  act  of  the 
defendant  the  plaintiff  was  injured,  before  the  plaintiff  can  recover 
in  this  action."  This  was  substaotially  given  in  the  general  charge, 
except  the  proposition,  "  Vou  cannot  infer  negligence  against  the 
defendant  from  the  mere  happening  of  the  accident."  The  mere 
fact  that  an  accident  happened  has  no  tendency  to  prove  negligence, 
but  an  accident  may  be  of  such  a  nature  as  to  raise  a  presamption 
of  negligence.  It  often  occurs  that,  in  proving  the  particulars  of 
the  accident,  its  cause  is  revealed,  and  thereby  competent  and  safB- 
cient  proof  of  negligence  furnished.  Thus,  where,  as  in  this  case, 
the  thing  causing  the  accident  is  shown  to  be  in  the  possession  and 
under  the  control  of  the  defendant,  and  the  accident  is  such  as,  in 
the  ordinary  course  of  things,  does  not  happen  if  those  who  have  the 
management  use  proper  care,  it  affords  reasonable  evidence,  in  the 
absence  of  explanation  by  the  defendant,  that  the  accident  arose 
from  want  of  care.  Hueye'.  Gahlenbcck  (Pa.  Sup.),  6  Am.  St.  Rep. 
792,  and  note;  s.  c,  15  Atl,  Rep.  520.  As  applied  to  the  facts  of 
the  case  at  bar,  this  naked  request  was  misleading,  for  the  jury 
would  be  likely  to  understand  from  it,  unexplained,  that  they  were 
not  at  liberty  to  infer  negligence  from  the  manner  in  which  the  acci- 
dent happened.     The  request  was  properly  refused  for  this  reason. 

3.  The  evidence  as  to  the  nature  and  extent  of  the  plaintiff's 
injuries,  and  the  probabilities  of  his  recovery,  was  conflicting.  That 
on  the  part  of  the  plaintiff  tended  to  show  that  he  was  a  strong 
laboring  man,  forty-six  years  old,  and  earning  $40  to  $45  each 
month  before  he  was  injured;  that,  as  a  result  of  the  accident,  his 
nervous  system  has  become  permanently  diseased;  and  that  his 
recovery,  so  as  to  be  able  to  perform  manual  labor,  is  doubtful. 
At  the  time  of  the  trial,  which  was  over  four  months  after  the  acci- 
dent, he  was  still  in  bed,  unable  to  turn  himself  without  assistance. 
The  evidence  on  the  part  of  the  defendant  indicates  that  the  plain- 
tiff's injuries  were  not  serious,  and  points  to  the  probability  of  his 
recovery.  We  regard  the  damages  awarded  as  liberal,  but  they  are 
not  so  clearly  excessive  as  to  justify  the  conclusion  that  the  award 
was  induced  by  passion  or  prejudice. 

Order  affirmed. 
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LUNDBERG  V.  SHEVLIN-CARPENTER  COMPANY. 

St^reme  Cimrt,  Minnesota,  May,  iS^?. 


MASTERANDSERVANT.  — That  portion  of  Gen.  Laws  1395,  c.  173,  definioK 
the  duties  of  master  and  employer  to  employees  in  cenaio  cases,  which 
reads  id  part  as  follows,  viz.:  "  To  use  reasonable  care  to  direct  and 
■upcTvise  the  performance  of  the  work  in  a  reasonably  safe  and  prudent 
manner,"  is  merely  declaratory  of  the  common  law.  Soatar  v.  Electric 
Co.  (April  Term,  1897,  Minn,),  70  N.  W.  Rep,  796,  and  Hess  v.  Manufac- 
turing Co.  (Minn.),  68  N,  W.  Rep.  774,  felhiaid. 

FELLOW-SERVANTS.  —  Evidence  considered,   and   held,  that   plaintiff  and 
certain  other  employees  of  defendant  were  fellow-servants,  and  that  the 
trial  court  was  justified  in  dismissing  the  action. 
(Syllabus  by  the  court.) 

From  an  order  of  District  Court,  Hennepin  County,  dismissing 
action  plaintiff  appealed. 

FsEEMAK  F.  Lang  and  F.  D.  Larrasee,  for  appellant. 

KooH,  Whelah  &  Bennett,  for  respondent. 

Buck,  J.  —  The  appellant  bases  his  right  to  recover  upon  the 
proper  construction  to  be  placed  upon  Gen.  Laws  1895,  c.  173.  His 
contention  is  that  this  chapter  imposes  in  part  upon  the  master  or 
employer  the  same  duty  to  his  employee  as  the  common  law,  and 
that  it  also  declares  one  duty  not  imposed  by  the  common  law,  viz., 
the  duty  "  to  use  reasonable  care  to  direct  and  supervise  the  per- 
formance of  the  work  in  a  reasonably  safe  and  prudent  manner." 
This  is  the  language  in  part  of  the  chapter  above  referred  to.  But 
this  court,  in  the  case  of  Soutar  v.  Electric  Co.,  70  N.  W.  Rep.  796  (i) 
(wherein  the  opinion  was  filed  in  this  court  at  this  term),  held  that 
this  statute  is  merely  declaratory  of  the  common  law,  and  does  not 
change  the  rules  of  law  as  to  contributory  negligence  or  assumption 
of  risks  by  the  servant,  following  the  decision  in  Hess  v.  Manu- 
facturing Co,  (Minn,),  68  N.  W.  Rep,  774,  The  plaintiff  was  an 
employee  of  the  defendant,  and,  while  so  employed,  with  another 
employee  of  defendant,  piling  lumber  onto  a  sort  of  carriageway, 
the  plaintiff  was  injured  by  a  load  of  lumber  falling  upon  him.  The 
lumber  which  they  were  engaged  in  piling  was  taken  off  from  a  small 
car  that  ran  on  rails  Into  a  dry-house.  This  lumber  was  brought  to 
them  upon  wagons  by  teamsters  who  were  also  employees  of  the 
defendant.      Samuelson  was  boss  over  Lundberg,   and   they   had 

i      I.  Sontar  v.  Mtnn.  Intemat,   Electric   Co.,  Is  reported  in  9  Am.  Neg.   Rep. 
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worked  together  for  several  weeks  prior  to  the  time  of  the  injury, 
and  also  the  previous  summer,  in  that  capacity.  A  few  moments 
before  plaintiff  was  injured,  he  and  Samuelson  were  engaged  in 
taking  lumber  from  the  ground  and  putting  it  into  these  small  cars, 
which  were  then  on  the  rails,  intending  to  take  it  to  the  dry-house, 
and  while  engaged  in  so  doing  two  teams  came  up,  drawing  wagons 
loaded  with  lumber  which  they  were  to  unload  there,  and  which  it 
was  castomarjr  for  these  two  men  to  assist  in  unloading.  Id  the 
bottom  of  these  wagons  was  a  windlass  cr  roll  with  a  handle  on  the 
outside,  so  that  in  unloading  they  would  take  hold  of  it,  and  by 
rolling  that  the  whole  load  of  lumber  would  roll  off  from  the  back 
end  of  the  wagon.  As  the  two  teams  came  up,  Lundberg  commenced 
assisting  in  unloading  from  the  wagon  which  was  first  backed  up  in 
position,  and  he  and  the  teamster  turned  the  crane,  and  rolled  the 
lumber  off  from  the  rear  of  the  wagon,  when  a  chain  which  was 
bound  around  the  load  of  lumber  in  some  way  got  caught  in  some- 
thing, and,  while  Lundberg  was  trying  to  get  the  chain  loose,  with 
his  back  towards  the  point  where  Samuelson  was  helping  unload  the 
other  load  of  lumber,  the  latter  and  the  teamster  worked  the  roller  of 
the  other  wagon  off  and  against  Lundberg,  and  thereby  inflicted  the 
injuries  complained  of.  At  this  time  Lundberg  was  in  plain  sight 
of  the  two  other  men,  at  a  distance  of  ten  or  twelve  feet.  Samuel- 
son was  the  only  person  representing  the  defendant  company  who 
represented  or  supervised  this  work,  or  directed  the  time  or  manner 
of  doing  it.  Lundberg  was  not  hired  by  Samuelson,  but  by  some 
other  person,  a  member  of  the  defendant  company,  who  told  him  to 
go  and  do  whatever  Samuelson  told  him  to  do.  At  the  time  when 
the  case  was  called  for  trial,  Samuelson  was  dead.  Counsel  for 
plaintiff  frankly  stated  to  the  court  that  he  could  not  prove  that 
either  of  the  two  teamsters  heard  Samuelson  give  any  directions  to 
plaintiff  about  the  work,  or  that  he  said  anything  to  him,  and  that, 
under  the  circumstances,  they  could  not  prove  by  Lundberg  what 
Samuelson  said  as  to  the  work  or  manner  of  doing  it.  Thereupon 
defendant  moved  to  dismiss  the  action,  taking  the  foregoing  facts  to 
be  true,  upon  the  ground  that  they  did  not  constitute  a  cause  of 
action,  which  motion  was  granted,  and  plaintiff  appeals. 

In  order  to  arrive  at  a  correct  conclusion  as  to  the  action  of  the 
trial  court,  these  assumed  facts  should  be  considered  in  connection 
with  the  allegations  stated  in  the  complaint.  The  complaint  is  silent 
as  to  facts  showing  the  necessity  for  a  foreman  to  direct  and  super- 
vise the  performance  of  the  work  being  done.  It  does  not  appear 
but  what  the  plaintiff  knew  as  much  about  the  manner  of  doing  the 
work  as  Samuelson.     It  is  admitted  that  it  was  customary  for  both 
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men  to  help  unload  this  lumber,  and  plaintiff  had  worked  there  at 
this  business  the  preceding  summer.  There  is  no  allegation  that 
the  business  was  of  a  dangerous  character,  or  that  plaintiff  was  inex- 
perienced in  doing  that  kind  of  work.  The  admitted  facts  do  not 
show  that  Samuelson  was  directing  or  supervising  the  work,  or  that 
there  was  any  necessity  for  the  supervision  of  a  boss  or  foreman, 
nor  that  he  ever  gave  him  any  direction  in  doing  this  kind  of  work. 
Samuelson  did  not  hire  plaintiff,  and  because  the  person  who  did  hire 
him  told  him  to  do  whatever  Samuelson  told  him  to  do  does  not 
necessarily  imply  that  in  unloading  this  lumber  the  relation  of  master 
and  servant  existed  between  plaintiff  and  Samuelson.  Apparently, 
from  the  facts  suted,  each  had  the  same  experience,  skill,  and  know- 
ledge about  doing  the  work  as  the  other.  We  think  that  the  whole 
facts  clearly  show  that  both  Samuelson  and  Lundberg  were  actually 
engaged  doing  the  same  work  of  unloading  the  lumber  in  quesdon 
as  fellow-servants,  and  that  the  injury  was  not  caused  by  any 
improper  directions  or  orders  given  by  Samuelson  to  Lundberg;  that 
the  injury  was  the  result  of  an  accident,  or  the  negligence  of  Samuel- 
son, or  the  teamster,  or  both,  in  which  work  all  three  were  the  fellow- 
servants  of  the  same  master.  Now,  the  rule  laid  down  in  Lindvall 
V.  Woods,  41  Minn.  21a,  43  N.  W.  Rep.  1020,  is  applicable  here,  viz., 
that  it  is  not  the  rank  of  an  employee,  or  his  authority  over  other 
employees,  but  the  nature  of  the  duty  or  service  he  performs,  which 
determines  whether  he  is  a  vice-principal  or  a  fellow-servant.  Hence, 
whether  Samuelson  may  have  been  vice-principal  or  foreman  of 
defendant  in  some  kind  of  work  is  immaterial,  as  he  was  only  a  fel- 
low-servant in  the  work  where  plaintiff  was  injured,  and  the  defend- 
ant is  therefore  not  liable. 
Order  afSrmed. 

CHICAGO,  BURLINGTON  AND  QUiNCY  RAILROAD 
COMPANY  V.  CURTIS. 

Supreme  Court,  Nebraska,  May,  iS^. 


TRANSPORTING  CARS  OF  OTHER  RAILROADS,  —  It  is  one  of  the  duties 
of  a  railroad  company  tts  a  common  carrier  to  receive,  and  transport  over 
lt(  line  of  Toad,  cars  of  other  companies.  If  tbc  gauge  of  the  road  is  suit- 
able, and  the  cara  are  not  defective  or  out  of  repair,  or  of  such  unusual  and 
peculiar  construction  as  to  be  unreasonabljr  hazardous  or  dang«rous  to 
work  with  or  handle, 
INJURY  TO  BRAKEMAN  COUPLING  CARS  —  RISK  OF  EMPLOYMENT,— 
That  a  car  belonging  to  a  road  other  ttian  the  one  on  which  a  bralienian  is 
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employed  is  equipped  with  double  deadwoods  or  buffers  is  a  fact  which  it 
open,  apparent,  and  obvious  to  anjr  person  attempting  to  couple  the  car; 
bence,  any  risk  attendant  on  such  coupling  is  of  the  hazards  Incident  to  the 
duty,  and  assumed  by  the  employee;  and  this  is  true  notwithstandtog  the 
cars  in  general  use  on  the  road  on  which  the  brakeman  is  employed  are 
equipped  differently,  or  with  single  deadwoods  (i). 

APPLIANCE.  —  The  evidence  adduced  in  regard  [o  a  coupling  knife,  and  its 
use  in  coupling  cars  equipped  with  double  deadwoods,  betd  insufficient  to 
esubtish  or  sustain  a  finding  thai  it  was  negligence  of  the  company  not  to 
furnish  the  defendant  in  error  such  a  knife. 

RELIEF  DEPARTMENT— ACCEPTANCE  OF  MONEY  RELEASES  RAIL- 
ROAD.  —  The  contract  signed  by  an  employee  of  the  railroad  company  on 
becoming  a  member  of  what  was  known  as  the  "  Burlington  Voluntary 
Relief  Department,"  to  the  effect  that  if  he  shonld  be  injured,  and  receive 
moneys  from  the  relief  fund  of  said  relief  department  on  account  thereof, 
the  acceptance  of  such  moneys  should  operate  as  a  release  of  such 
employee's  claim  against  said  railroad  company  for  damages  because  of 
such  injury,  construed,  and  held,  i,  that  such  contract  of  an  employee  did 
not  lack  consideration  to  support  it;  2,  that  the  promise  made  by  the 
employee  to  the  relief  department  for  the  benefit  of  the  railroad  company 
was  available  to  the  latter  as  a  cause  of  action  or  defense;  3,  that  such  con- 
tract was  not  contrary  to  public  policy;  4,  that  the  effect  of  such  contract 
was  not  to  enable  the  railroad  company  to  exonerate  itself  by  contract  from 
liability  for  the  negligence  of  itself  or  servants;  5,  that  the  employee  did 
not  waive  his  right  of  action  against  the  railroad  company  in  case  he  should 
be  injured  by  its  negligence  by  the  execution  of  the  contract;  6,  that  it  is 
not  the  execution  of  the  contract  that  estops  the  injured  employee,  but  his 
acceptance  of  moneys  from  the  relief  department  on  account  of  his  Injury 
after  his  cause  of  action  against  the  railroad  on  account  thereof  arises. 
The  doctrine  announced  in  the  second  paragraph  of  the  syllabus  to  the 
opinion  in  the  case  of  Railroad  Co.  v.  Bell,  44  Neb.  44,  63  N.  W.  Rep.  314, 
apprevidaXiA  fothwtd. 

(Syllabus  by  the  court.)  (a) 

From  a  judgment,  District  Court,  Jefferson  County,  in  favor  of 
plaintiff,  defendant  brings  error. 

T.  M.  Marquett,  W.  O.  Hambel,  A.  W.  Agee,  and  J.  W.  De- 
WEESE,  for  plaintiff  in  error. 

W.  H.  Woodward,  for  defendant  in  error. 

The  defendant  in  error  instituted  this  action  in  the  District  Court 
of  Jefferson  county  to  recover  damages  alleged  to  have  resulted 

I.  The  court  cited  Railroad  Co.  v.  3.  Citing  Shaver  w.  Railroad  Co.,  7« 
Henly,  48  Ohio  St.  60S;  Railroad  Co.  Fed.  Rep.  931;  Johnson  ».  RailroadCo., 
*,  Smithson,  45  Mich,  an;  Hathaway  163  Pa.  St,  127;  Owens  v.  Railroad 
V.  Railroad  Co.,  St  Mich.  353;  Rail-  Co..  35  Fed.  Rep.  718;  Donald  *.  Rail- 
road Co.  V.  Flanigan,  77  111.  365;  Bald-  road  Co.,  93  Iowa,  384;  Lease  ».  Rail- 
win  ».  Railroad  Co.,  50  Iowa.  680;  rtwd  Co.,  10  Ind.  App.  47:  Ringle  v. 
Kohn  f.  McNulta,  13  Sup.  Ct.  Rep.  Railroad  Co.,  164  Pa.  St.  539;  Railroad 
39S.  Co.  V.  Cox  (Ohio),  45  N.  E.  Rep.  641. 
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from  injuries  received  by  htm  in  an  attempt  to  couple  together  two 
freight  cars  of  a  company  other  than  the  plaiutiff  in  error,  which 
were  being,  or  to  be,  transported  over  the  line  of  road,  or  a  portion 
thereof,  of  the  plaintiff  in  error,  and  which  had  on  them  what  were 
known  as  double  deadwoods  or  buffers.  These  double  deadwoods 
were  pieces  of  timber,  faced  with  iron,  attached  on  each  side  of  the 
drawbar,  and  extending  out  from  the  car  as  far  as  the  drawbar,  so 
that  they  were  flush  with  the  end  or  bead  of  the  drawbar,  into  which 
the  coupling  link  was  to  be  inserted  in  making  the  coupling.  The 
defendant  in  error's  right  hand  was  caught  between  the  deadwoods, 
and  so  bruised  and  mashed  that  amputation  thereof  was  thought 
necessary,  and  was  performed.  Defendant  in  error  was  awarded  a 
verdict  and  judgment  in  the  District  Court,  and  the  company  has 
prosecuted  error  proceedings  to  this  court. 

About  eight  o'clock  in  the  evening  of  October  15,  1891,  in  Wood- 
lawn,  a  station  in  this  state,  on  the  line  of  the  plaintiff  in  error,  the 
defendant  in  error  attempted  to  couple  the  two  cars  on  which  were 
the  double  deadwoods.  They  were  on  a  side  tr&ck  or  switch,  and 
one  had  been  attached  to  the  train  of  cars,  at  the  head  end  of  which 
was  the  engine.  The  defendant  in  error  states  that  he  stepped  up 
to  the  detached  one,  and  set  the  pin,  preparatory  to  coupling;  gave 
the  signal  to  the  enigneer  to  back  up;  the  cars  were  at  the  time 
about  fifteen  feet  apart,  and,  when  they  were  brought  together,  his 
hand,  with  which  he  had  raised  and  directed  the  link  in  its  proper 
direction,  was  caught  between  the  buffers  and  mashed.  In  the 
opinion  in  the  case  of  Kohn  v.  McNulta,  13  Sup.  Ct.  Rep.  19S, 
written  by  Mr.  Justice  Brewer,  It  was  stated:  "  It  is  not  pretended 
that  these  cars  were  out  of  repair  or  in  a  defective  condition,  but 
simply  that  they  were  constructed  differently  from  the  Wabash  cars, 
in  that  they  had  double  deadwoods  or  bumpers  of  unusual  length  to 
protect  the  drawbars.  But  all  this  was  obvious  to  even  a  passing 
glance,  and  the  risk  which  there  was  in  coupling  such  cars  was 
apparent.  It  required  no  special  skill  or  knowledge  to  detect  it. 
The  intervener  was  no  boy  placed  by  the  company  in  a  position  of 
undisclosed  danger,  but  a  mature  man,  doing  the  ordinary  work 
which  he  had  been  engaged  to  do,  and  whose  risks  in  this  respect 
were  obvious  to  any  one.  Under  those  circumstances,  he  assumed 
the  risk  of  such  an  accident  as  this,  and  no  negligence  can  be  imputed 
to  the  employer.  Tuttle  v.  Railway  Co.,  i«  U.  S.  189,  7  Sup.  Ct. 
Rep.  1166;  Ladd  v.  Railroad  Co.,  119  Mass.  413."  We  must  con- 
clude that  the  company  was  not  negligent  in  receiving  and  hauling 
these  cars  over  its  road,  and  that  the  risks  incident  to  the  coupling 
were  assumed  by  the  defendant  in  error. 
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There  was  some  evidence  in  regard  to  a  coupling  knife,  and  its  use 
on  some  roads;  but  there  was  not  evidence  sufficient  to  sustain  a 
finding  that  the  knife  was  necessary  for  such  couplings  as  was  the 
one  attempted  by  defendant  in  error,  or  that  a  failure  to  furnish  the 
knife  was  an  act  of  negligence  which  rendered  or  tended  to  make 
plaintiff  in  error  liable  for  the  injury  on  which  this  suit  is  based.  It 
is  possible  that  facts  might  be  shown  which  would  lend  force  to  the 
position  taken  on  this  branch  of  the  case,  but  they  are  not  in  the 
record  before  us.     Hathaway  v.  Railroad  Co.,  51  Mich.  253. 

The  further  facts  and  points  decided  are  stated  in  the  syllabus. 

Judgment  reversed  and  case  remanded. 

Opinion  by  Haeeisos,  J. 

CHICAGO,  BURLINGTON  AND  QUINCV  RAILROAD 
COMPANY  V.  COX. 

Supreme  Court,  Nebraska,  May,  iSp7, 


ANIMALS  ON  TRACK,  NOT  COLLIDED  WITH  BUT  FRIGHTENED. - 
Under  sections  i,  a,  an.  i,  c.  73,  Corop.  St.,  a  railroad  company  is 
liable  [or  injuries  caused  by  a  moving  train  to  cattle,  horses,  sheep,  or 
hogs,  upon  its  track  at  a  place  where  it  ought  to  have  been,  but  was  not, 
fenced,  although  there  was  no  actual  collision  between  the  train  and  the 
animals  injured.  Railroad  Co.  v.  Pounder,  36  Neb.  347,  followed.  Rail- 
road Co.  I;.  Shoemaker,  tS  Neb.  369.  overruled, 
(Syllabus  by  the  court.) 

From  a  judgment,  District  Court,  Butler  County,  in  favor  of 
plaintiff,  defendant  brings  error. 

Geo.  F.  Sheesley,  F.  E.  Bishop  and  J.  W.  Dewebse,  for  plaintiff 
in  error. 

A.  R.  Thomson,  for  defendant  in  error. 

This  was  an  action  to  recover  the  value  of  a  horse  alleged  to  have 
been  fatally  injured  by  one  of  defendant's  trains.  The  evidence 
adduced  on  the  trial  disclosed  substantially  the  following  facts:  In 
the  daytime  of  March  26,  1892,  plaintiff's  horse  went  upon  defend- 
ant's road,  about  ninety  rods  south  of  one  of  its  bridges,  and  at  a 
point  where  the  law  made  it  the  duty  of  the  company  to  build  and 
maintain  a  fence  on  each  side  of  its  right  of  way.  At  the  time  an 
engine  and  train  of  cars  approached  from  the  south  at  a  high  rate 
of  speed,  and  when  within  forty  or  fifty  rods  from  the  horse  the 
engineer  sounded  the  alarm  whistle  of  his  engine,  which,  with  the 
rapid  approach  of  the  train,  frightened  the  horse,  causing  it  to  run 
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north  along  the  track  and  upon  the  open  bridge,  where  he  fell  among 
the  timbers,  and  was  so  crippled  and  injured  as  to  be  valueless.  The 
engine  and  train  did  not  come  in  contact  or  collision  with  the  horse, 
but  was  stopped  about  one  hundred  feet  before  reaching  the  bridge. 
The  cause  was  tried  by  a  jury,  resulting  in  a  verdict  and  judgment 
for  the  plaintiff.  A  motion  for  a  new  trial  was  overruled,  and  the 
railroad  company  excepted,  and  brought  the  record  here  for  review. 

A  number  of  rulings  of  the  trial  court  are  assigned  as  error,  but 
the  only  point  presented  for  consideration  is  whether  there  mast 
have  been  an  actual  collision  between  the  train  and  the  horse  in 
order  to  make  the  defendant  liable.  The  decision  turns  upon  the 
construction  given  sections  i,  i,  art.  i,  c.  72,  Comp.  St.  sec.  i, 
after  providing  that  railroads  shall  be  fenced,  declares  that:  "  So 
long  as  such  fences  and  cattle-guards  shall  be  made  after  the  time, 
hereinbefore  prescribed  for  making  the  same  shall  have  elapsed,  and 
when  such  fences  and  guards,  or  any  part  thereof,  is  not  in  sufti- 
ciently  good  repair  to  accomplish  the  object  for  which  the  same  is 
herein  prescribed,  is  intended,  such  railroad  corporation  and  its 
agents  shall  be  liable  for  any  and  all  damages  which  shall  be  done 
by  the  agents,  engines  or  trains  of  any  such  corporation,  or  by  the 
locomotives,  engines,  or  trains  of  any  other  corporations  permitted 
and  running  over  or  upon  their  said  railroad,  to  any  cattle,  horses, 
sheep,  or  hogs  thereon."  The  next  section  of  the  same  article 
reads  as  follows:  "  Sec.  2.  Any  railroad  company  hereafter  running 
or  operating  its  road  in  this  State,  and  failing  to  fence  on  both  sides 
thereof,  against  all  live  stock  running  at  large  at  all  points,  shall  be 
absolutely  liable  to  the  owner  of  any  live  stock  injured,  killed,  or 
destroyed  by  their  agents,  employees,  or  engineers,  or  by  the  agents, 
employees,  or  engines  belonging  to  any  other  railroad  company, 
running  over  and  upon  such  road,  or  there  being,"  etc.  {1). 

It  is  negligence  for  a  railroad  corporation  to  fail  to  fence  its  track 
at  a  place  where  the  law  imposes  a  duty  to  fence,  but  such  omission 
alone  would  not  make  the  company  liable  for  damages  received  by 
stock  while  on  its  right  of  way.  But,  to  create  a  liability,  in  addition 
to  the  failure  to  construct  and  maintain  the  fence,  the  injury  must 
have  been  occasioned  by  an  agent  of  the  comp&ny,  or  some  engine, 

I.  The  court  cited   Railroad  Co.  v.  tt  was  held  that  contact  of  the   cars 

Lamb,  II  Neb.  593,  where  it  was  held  with  the  animal  injured  was  necessary 

thai  under  the  law   quoted,  railroads  to  create  a  liability,  and  Railroad  Co. 

were  liable  to  the  owner  of  stock  killed  v.  Pounder,  36  Neb.  347,  where  It  was 

or  injured  In  consequence  of  the  omis-  held  (hat  such  contact  was  not  iiecc» 

■ion   to    fence   their   track.     Railroad  sary  to  create  a  liability. 
Co.  V.  Shoemaker,  i3  Neb.  369,  where 


DigiLizedbyGoOgle 


748  AMERICA!^  Negligence  Reports. 

or  traJD  of  cars.  Should  an  animal  which  had  strajred  upon  a  right 
of  way  at  a  point  required  to  be  fenced  inflict  an  injury  upon  itself, 
as  by  running  into  a  bridge  on  the  railroad,  and  no  agent  or  servant 
of  the  company  or  locomotive  train  is  near,  or  was  in  any  manner 
responsible  therefor,  the  corporation  could  not  be  made  to  respond 
in  damages.  Knight  v.  Railroad  Co.,  99  N.  Y.  25.  The  true  mean- 
ing of  our  statute  is  that  a  railroad  company  is  liable  for  injury  to 
live  stock  caused  by  a  train  upon  its  unfenced  tracks  where  the  law 
requires  it  to  be  fenced,  whether  such  stock  was  touched  by  the 
train  or  not. 

A  similar  case,  which  arose  in  Oregon  under  a  statute  substantially 
like  ours,  is  Meeker  v.  Railroad  Co.,  31  Ore.  513,  38  Pac.  Rep.  639. 
See  Railroad  Co.  v.  Jones,  10  Kan.  527.  The  courts  of  some  of  the 
sister  States  have  held,  under  statutes  not  materially  difierent  from 
ours,  that  there  must  be  an  actual  collision  to  give  a  right  of  recovery 
by  the  owner  of  injured  stock.  But  the  reasons  in  the  opinions 
assigned  for  such  construction  are  insufficient  to  induce  us  to  depart 
from  the  rule  announced  in  Railroad  Co.  v.  Pounder,  36  Neb.  147, 
54  N,  W.  Rep.  509,  Under  the  evidence,  no  other  verdict  could 
have  been  properly  returned,  and  the  judgment  is  accordingly 
affirmed. 

Opinion  by  Norval,  J. 

UNION  PACIFIC  RAILWAY  COMPANY  V.THORNE. 

Supreme  Court,  Nebraska,  May,  iStfj. 


BILL  OF  EXCEPTIONS.  — An  nnautbenticKted  bill  of  exceptions  will  be  div 

regarded  in  this  court. 
APPEAL  — INSTRUCTIONS    NOT    REVIEWABLE. —Cenaio  instmctioas 

given   not  considered  because  not  properly  called   to  the  attention  of  the 

trial  court  in  the  motion  (or  a  new  trial. 
SAME.  —  Instructions  refused  not  revtened  since  the  evidence  is  not  before  us 

(Syllabus  by  the  court.) 

From  judgment,  District  Court,  Hall  County,  in  favor  of  plaintiff, 
defendant  brings  error. 

James  H.  Woolley,  for  plaintiffs  in  error. 

Abbott  &  Caldwell,  for  defendant  in  error. 

Norval,  J.  —  Plaintiff  below  sued  the  defendants  for  the  alleged 
killing  of  a  bull  by  a  locomotive  and  train  on  defendants'  road.  The 
petition  charges  the  defendants  were  negligent  in  the  operation  of 
the  cars,  and  that  they  neglected  to  build  and  maintain  a  fence,  as 


DigiLizedbyGoOglc 


American  Negligence  Reports.  749 

required  by  statute,  at  the  place  where  the  animal  was  killed.  The 
defendants  answered  the  averments  of  the  petition,  and  plaintiff 
replied.  There  was  a  trial  of  the  issues  to  a  jury.  Verdict  in  favor 
of  plaintiff.  A  new  trial  was  denied,  and  judgment  was  rendered 
on  the  verdict. 

It  is  insisted  that  the  evidence  shows  that  there  was  no  negligence 
on  the  part  of  the  defendant  companies  unless  it  was  on  acconnt  of 
a  failure  to  fence  the  track  where  the  bull  was  struck  and  killed,  and 
that  there  was  no  duty  to  fence  their  road  at  that  point  imposed  by 
statute.  These  matters  can  be  determined  alone  from  a  considera- 
tion of  the  bill  of  exceptions,  and  that  document  must  be  disregarded 
for  the  reason  that  it  is  not  authenticated  in  the  manner  prescribed 
by  law.  It  is  true,  there  is  attached  to  the  transcript  a  certificate 
of  the  clerk  of  the  court  below  which  states  "  the  foregoing  to  be  a 
true  and  correct  copy  of  all  such  pleadings  and  orders  in  the  above- 
entitled  action  as  are  named  and  indicated  in  the  above  index  as 
the  same  appears  on  file  and  of  record  in  my  office."  This  is  insuffi- 
cient to  show  that  either  the  original  bill  of  exceptions  or  a  copy 
thereof  is  included  in  the  transcript.  A  bill  of  exceptions  is  neither 
a  pleading  nor  order,  hence  is  not  embraced  in  the  certificate  of  the 
clerk  of  the  District  Court.  The  bill  of  exceptions  must,  therefore, 
be  disregarded  in  this  court.  Felber  v.  Gooding,  47  Neb.  38,  66 
N.  W.  Rep.  39;  Bank  v.  Terry,  48  Neb.  863,  67  N.  W.  Rep.  856. 
We  mast  indulge  the  presumption  that  the  evidence  adduced  on  the 
trial  fully  established  that  it  was  the  duty  of  the  railway  companies 
to  fence  their  tracks  at  the  point  at  which  the  bull  entered  from 
their  right  of  way,  and  that  they  wrongfnlly  failed  so  to  do,  or  that 
their  servants  negligently  operated  the  train  at  the  time  of  the 
accident. 

Two  paragraphs  of  the  court's  charge  (Kos.  5  and  7)  are  assailed 
in  the  brief  filed,  bat  they  cannot  be  reviewed,  because  improperly 
assigned  for  error  in  the  motion  for  a  new  trial.  The  charge  con- 
sisted of  nine  consecutively  numbered  paragraphs,  and  they  were 
grouped  in  one  assignment  in  the  motion  for  a  new  trial.  To  be 
available,  each  instruction  would  have  to  be  bad,  under  the  uniform 
holding  of  this  court.  Instruction  No.  6  told  the  jury  that  the 
burden  of  proof  was  upon  the  plaintiff  below,  and  the  ninth  para- 
graph of  the  charge  directed  the  jury  that  they  were  the  judges  of 
the  credibility  of  the  witnesses.  Neither  of  them  being  prejudicial 
to  defendants,  the  assignments  as  to  instructions  given  must  be 
overruled. 

Complaint  is  made  of  the  refusal  of  the  court  to  give  the  following 
instructions  requested  by  the  defendants:     "  3.  You  are  instructed 
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that  the  defendants  were  not  required  by  law  to  fence  where  the 
injury  occurred.  4.  Vou  are  instructed  to  bring  in  your  verdict  in 
favor  of  the  defendants. ' '  The  correctness  of  these  requests  depends 
entirely  upon  the  evidence  before  the  jury,  which  we  cannot  con- 
sider, because  the  bill  of  exceptions  is  not  authenticated.  No 
reversible  error  appearing;  upon  the  face  of  the  record,  the  judgment 
is  affirmed. 
Affirmed. 


CHURCH  V.  MURPHY. 

Supreme  Court,  New  York,  Appellate  Term,  First  Department, 
April,  iSpy. 


ELEVATOR  — NEGLIGENCE  OF  TENANT.  —  Where  it  appeared  that  the 
defendant  was  the  lessee  of  the  third  and  fourth  floors  of  the  plaintiff's 
premises,  that  the  whole  building  was  used  for  business  purposes,  and 
was  equipped  with  a  hand-power  freight  elevator,  that  this  elevator  became 
broken,  that  on  the  day  of  the  injury  the  elevator  was  in  good  condilion, 
that  the  last  use  of  it  was  made  by  the  defendant  in  deliveiing  coal  to  bb 
part  of  the  premises,  that  about  the  time  the  noise  of  the  breaking  was 
heard  some  one  on  defendant's  floor  called  out"  Is  anybody  hurt?"  and  that 
an  expert  witness  testified  that  from  the  nature  of  the  injury  the  elevator 
appeared  to  have  been  allowed  to  descend  without  the  use  of  the  check 
rope  to  regulate  lis  speed,  a  finding  that  the  defendant  was  liable  for  the 
cost  of  the  repairs  in  an  action  by  the  landlord  would  not  be  disturbed. 

Appeal  from  judgment  of  First  District  Court  in  favor  of  plaintiff. 

Miller  &  Miller,  for  appellant. 

JoHM  Callahan,  for  respondent. 

The  facts  and  point  decided  appear  in  the  syllabus. 

Opinion  by  Bischoff,  J. 

DONNELLY  V.  COWEN. 

Supreme  Court,  New  York,  Appellate  Term,  April,  zS^. 


OBSTRUCTION  ON  TEMPORARY  SIDEWALK.  —  A  person  injured  while 
walking  along  a  temporary  bridge  or  sidewalk  by  stepping  upon  a  wire 
nail  protruding  from  a  plank  left  on  the  walk  cannot  be  said  as  matter  of 
law  to  have  been  negligent  for  failing  to  observe  the  nail. 

Appeal  from  judgment,  First  District  Court,  in  favor  of  plaintiff. 
Frank  V.  Johnson,  for  appellant. 
Sidney  J.  Cowen,  for  respondent. 
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The  accident  which  is  the  subject  of  this  action  occurred  upon  a 
temporarjr  sidewalk  bridge  used  by  the  workmen  who  were  engaged 
in  constructing  a  building  on  the  premises  708  Broadway,  owned  by 
one  Mela.  A  plank  with  a  nail  protruding  from  it  was  negligently 
left  on  the  bridge,  and  the  plaintiff,  who  was  a  walking  delegate,  or 
business  agent,  of  a  labor  organization,  while  passing  along  the 
bridge  stepped  upon  the  nail,  and  sustained  a  severe  and  painful 
injury.  The  plank  was  lying  three  or  four  feet  south  of  an  opening 
which  afforded  access  to  the  building  from  the  bridge  in  front  of  it, 
and  was  such  as  was  customarily  used  as  a  fender  or  guard  to  pro- 
tect passengers  from  falling  from  the  bridge  into  the  area  of  the 
building.  It  was  customary  to  put  up  this  guard  at  night  and  take 
it  down  in  the  morning.  This  is  not  the  case  of  a  failure  to  remove 
a  temporary  obstruction  from  the  bridge,  but  of  the  negligent  act 
of  an  employee  in  placing  such  obstruction  there.  In  such  case  the 
question  of  notice  to  the  employer  is  immaterial.  As  to  the  quality 
of  the  act,  it  was  undoubtedly  negligent  to  leave  the  plank,  with  a 
nail  protruding  from  it,  upon  the  temporary  bridge  or  sidewalk  to 
be  used  by  passers-by ;  and,  on  the  question  of  contributory  negli- 
gence, it  cannot  be  said,  as  a  matter  of  law,  that  a  foot  passenger 
was  bound  to  have  observed  a  wire  nail  protruding  from  a  plank  at 
his  feet,  nor  that  it  was  negligent  to  walk  close  to  the  side  of  the 
bridge  where  the  plank  lay. 

Judgment  afBrmed,  with  costs.     All  concur. 

Opinion  by  Daly,  P.  J. 

SEWELL  V.  BUTLER. 

St^eme  Court,  New  York,  Appellate  Division,  Second  Department, 
April,  18^. 


PHYSICAL  EXAMINATION  OF  PLAINTIFF  BEFORE  TRIAL.  — Under 
tecttoni  870-873  of  the  Code  ol  Civil  Procedure,  providing  (or  a  physical 
examiaaiion  of  a  part;  to  an  action  broug'hl  to  recover  damages  for  a  per- 
•onal  injury,  the  question  whether  the  application  is  made  in  good  lalth  is 
to  be  determined  by  reference  to  the  affidavit  and  the  circumstances  which 
characterise  the  purposes  of  the  party  making  ii. 

Appeal  from  order  of  Special  Term,  Supreme  Court,  Westchester 
County,  vacating  an  order  directing  plaintiff  to  submit  to  an  oral  and 
physical  examination. 

Edwin  A.  Johes,  (or  appellant. 

Georgb  C.  Andrews,  for  respondent. 
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The  defendant,  seeking  to  have  an  oral  and  physical  examination 
of  the  plaintiff,  obtained  an  ex-parte  order  to  that  effect  appointing 
a  referee  and  designating  a  physician  to  take  and  make  such  examina- 
tion, pursuant  to  the  provisions  of  the  statute.  Code  Ctr.  Froc 
§§  870-873. 

The  plaintiff,  in  his  affidavit,  asserts  his  belief  that  the  order  was 
procured  by  the  defendant  to  annoy  and  barrass  him,  and  for  that 
purpose  only,  and  such  is  the  contention  of  the  plaintiff's  counsel. 
Such  belief  may  be  urged  in  every  case  where  such  an  order  is 
obtained.  To  determine  the  question  whether  the  application  is 
made  in  good  faith,  or  for  purposes  other  than  the  object  to  be 
attained  by  the  proceeding  under  the  statute,  reference  must  be 
had  to  the  affidavit,  and  to  the  circumstances  which  go  to  charac- 
terize the  purpose  in  view  of  the  party  making  it.  And,  if  the  affi- 
davit comes  up  to  the  requirement  of  the  statute  in  a  case  to  which 
it  is  applicable,  it  requires  something  quite  substantial  in  its  nature, 
and  satisfactory  to  overcome  its  effect,  and  to  defeat  its  efficiency 
for  the  purpose  sought.  While  the  examination  may  furnish  some 
information  to  the  party  obtaining  the  order,  it  cannot  be  supposed 
to  prejudice  any  legal  right  of  the  party  examined.  His  deposition 
is  taken  to  be  used  on  the  trial.  None  of  bis  rights  are  curtailed 
for  the  purposes  of  the  trial.  The  statute,  by  its  terms,  is  made 
peculiarly  applicable  to  actions  for  the  recovery  of  damages  arising 
from  personal  injuries  of  the  nature  and  extent  of  which  the  defend- 
ant is  ignorant.  Section  87a,  subd.  4.  And  by  the  recent  amend- 
ment of  section  873  a  physical  examination  is  provided  for  in  such 
cases,  which,  until  the  year  1S94,  could  not  be  had.  McQuigan  v. 
Railroad  Co.,  129  N.  Y.  50,  29  N.  E.  Rep.  235.  The  order  in  the 
present  case  did  not  limit  the  oral  examination  of  the  plaintiff  to 
any  particular  matters  within  the  issues,  nor  was  there  any  occasion 
for  it.  The  defendant,  by  his  answer,  puts  in  issue  the  allegations 
of  the  complaint.  He  alleges  no  affirmative  matter  as  a  defense, 
and  none  was  necessary  to  permit  him  to  obtain  the  order  for  the 
examination  of  the  plaintiff.  Herbage  v.  City  of  Utica,  109  N.  Y. 
81,  16  N.  E.  Rep.  6z.  In  the  view  taken  of  the  case,  no  reason 
appears  for  denial  of  the  order  sought  for  and  obtained  by  the 
defendant. 

The  conclusion  follows  that  the  order  appealed  from  should  be 
reversed,  and  the  motion  denied;  that  the  plaintiff  submit  to  ao 
oral  examination  as  directed  by  the  order  heretofore  made,  and  that 
be  also  submit  to  a  physical  examination  as  thereby  directed,  unlets 
the  plaintiff  stipulates,  for  use  upon  the  trial,  that  he  has  entirely 
recovered  from  the  injuries  referred  to  in  the  complaint  as  received 
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by  him,  and  from  their  effect.     Thereupon  such  order  naay  be  so 
niodiited  as  to  relieve  him  from  a  physical  examination. 
Opinion  by  Bradlby,  J.     All  concur. 

HOFFMAN  V.  PRESIDENT,  ETC.,  OF  DELAWARE 
AND  HUDSON  CANAL  COMPANY. 

Supreme  Court,  Ntw  York,  AppelltUe  Division,  Fffurtk  Department, 
April,  iS^?. 


EXPERT  TESTIMONY  — DERAILMENT  OF  TRAIN. —  In  an  action  for 
person*!  injuries  occasioned  by  the  derailment  of  a  train  upon  whicb  the 
plaintiff  was  a  p*ssengcr,  evidence  oE  a  civil  engineer  offered  bj  the  defend- 
ant to  show  the  cause  of  the  derailment  was  properly  excluded  where  an 
issue  was  presented  whether  the  decayed  condition  of  the  ties  was  the  canse 
of  the  derailment,  as  no  tecboical  knowledge  or  special  skill  was  required 
for  its  determination. 

Appeal  from  judgment,  Supreme  Court,  Albany  County,  entered 
on  verdict  for  plaintiff  for  $9,000  and  costs.  Transferred  from 
Third  Department. 

Lbwis  E.  Carr,  for  appellant. 

J.  Newton  Fiero,  for  respondent. 

The  plaintiff  brings  this  action  to  recover  damages  for  personal 
injuries  which  she  claims  to  have  sustained  in  consequence  of  the 
defendant's  negligence.  It  appears  that  upon  the  34th  day  of 
August,  1893,  the  plaintiff,  a  young  lady  about  twenty-two  years  of 
age,  was  ti'aveling,  in  company  with  her  father,  her  uncle,  her  cousin, 
and  brother  upon  a  regular  passenger  train  which  was  eastward  bound 
upon  the  defendant's  road.  When  about  twenty  miles  west  of 
Albany,  the  train,  while  moving  at  the  rate  of  about  forty-five  miles 
an  hour,  suddenly  left  the  track,  and  ran  a  distance  of  nearly  five 
hundred  feet  upon  the  ties  before  it  could  be  stopped.  While  pro- 
ceeding in  this  manner,  the  oil  can  of  a  metal  lamp  which  was 
adjusted  to  the  ceiling  of  the  car,  and  directly  over  the  seat  occu- 
pied by  the  plaintiff,  became,  in  some  manner,  detached  from  the 
lamp,  and  dropped  upon  the  plaintiff,  striking  hfr  upon  her  right 
hip,  and  producing  injuries  so  painful  and  serious  as  to  disable  her, 
in  all  probability,  for  the  remainder  of  her  life.  After  the  accident 
it  was  discovered  that  at  the  point  where  the  derailment  occurred 
the  south  rail  was  out  of  line  and  inclined  towards  the  north  a  dis- 
tance of  about  one-half  its  width,  while  the  north  rail  retained  its 
proper  position.  The  ties  were,  to  some  extent,  torn  up  and 
Vou  11—48 
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broken,  as  were  the  angle  plates  and  the  bolts  which  fastened  the 
same,  and  many  of  the  spikes  were  pulled  out  from  the  ties.  On 
the  west  end  of  the  south  rail  were  fresh  marks,  which  were  obvi- 
ously caused  by  the  flange  of  the  wheels,  and  some  of  the  broken 
portions  of  the  bolts  and  plates  could  not  be  found.  Evidence  was 
given  by  the  plaintiff's  witnesses  which  tended  to  show  that  at  or 
near  the  point  of  derailment  several  of  the  ties  were  in  a  decayed  or 
dozy  condition,  so  that  the  point  of  a  parasol  or  umbrella  could  be 
inserted  through  their  surface  with  little  or  no  difficulty.  And  one 
witness  testified  that  at  the  place  where  the  train  left  the  track  he 
discovered  that  the  west  end  of  the  rail,  and  the  tie  upon  which  it 
had  rested,  had  sunken  some  six  or  eight  inches  below  the  east  end 
of  the  adjoining  rail.  Upon  the  part  of  the  defendant,  considerable 
evidence  was  furnished  to  the  effect  that  the  section  of  the  road 
upon  which  the  deraihnent  occurred  had  been  thoroughly  and  fre- 
quently inspected ;  that  the  roadbed  was  in  excellent  condition ;  that 
old  ties  had  been  replaced  by  new  ones  from  time  to  time,  as  occa- 
sion required ;  and  that  at  the  very  point  where  the  south  rail  was 
displaced  a  new  and  sound  tie  had  been  laid  but  a  short  time  prior 
to  the  accident.  The  fact  that  any  depression  existed  at  the  west 
end  of  this  rail  was  likewise  emphatically  denied  by  several  wit- 
nesses, who  stated  the  opportunity  for  examination  which  had  been 
afforded  them.  The  brief  statement  of  the  salient  features  of  the 
case  will  demonstrate,  we  think,  that  an  issue  of  fact  was  fairly  pre- 
sented, as  respects  the  defendant's  negligence,  which  renders  any 
interference  by  this  court  with  the  conclusion  reached  by  the  jury 
unjustifiable;  and  we  proceed,  therefore,  to  the  consideration  of 
another  question  discussed  with  great  care  upon  the  briefs  of 
counsel,  and  one  concerning  which  opposing  views  have  been  re-en- 
forced by  many  authorities,  which  appear  at  first  glance  to  be  in 
conflict  with  each  other. 

One  A.  J.  Swift,  a  witness  called  on  behalf  of  the  plaintiff,  testi- 
fied that  he  was,  and  for  twelve  years  had  been,  the  chief  engineer 
of  the  defendant;  that  he  was  notified  of  the  accident,  and  visited 
the  scene  of  it,  the  same  day  of  its  occurrence;  that  he  made  a 
careful  examination  of  the  situation.  And  he  also  testified  very 
minutely  to  the  facts  which  such  examination  disclosed.  Upon  the 
cross-examination  of  this  witness,  he  was  asked  the  following 
question: 

"  Q.  From  the  examination  made  by  you  at  that  time  and  at  that 
point,  did  or  did  not  the  condition  of  those  ties  have  any  effect  upon 
the  cause  of  the  derailment,  or  could,  in  your  opinion,  the  condition 
of  those  ties  have  caused  or  contributed  to  the  derailment?  " 
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This  was  objected  to  by  the  plaintiff's  counsel  upon  the  ground 
that  it  was  not  a  proper  matter  of  opinion,  and  upon  the  further 
■  ground  that  it  was  a  question  for  the  jury  to  determine.  The 
objection  was  sustained,  to  which  ruling  the  defendant's  counsel 
duly  excepted.  The  question  was  thereupon  repeated  in  this  modi- 
-  fied  form : 

' '  Q.  What,  in  your  opinion,  judging  from  your  examination  of  the 
scene  of  the  accident,  —  what  you  found,  —  was  the  cause  of  the 
derailment?" 

A  similar  objection  was  again  interposed,  which  was  in  like  man- 
ner sustained  by  the  court,  and  the  defendant's  exception  thereto 
brings  up  for  review  the  supposed  error  which  counsel  now  insists 
requires  a  reversal  of  the  judgment  appealed  from.  The  precise 
question,  therefore,  which  is  thus  presented  for  our  consideration, 
is  whether  or  not  the  opinion  of  this  witness  upon  the  subject  con* 
cerning  which  he  was  interrogated  was  competent  evidence;  or,  in 
other  words,  was  the  subject  matter  of  the  inquiry  one  concerning 
which  expert  testimony  was  admissible?  (i).  A  railroad  accident 
had  occurred  in  consequence  of  the  derailment  of  a  train,  which 
derailment  must  have  resulted  from  one  of  three  causes.  All  the 
facts  and  circumstances  attending  the  accident,  and  the  condition 
of  the  roadbed,  the  ties,  rails,  plates,  and  bolts,  as  they  appeared 
to  the  different  witnesses  immediately  thereafter,  were  described  to 
the  jury;  and  they  were  thus  furnished  every  possible  opportunity 
to  determine  to  what  extent,  if  at  all,  the  defendant  was  responsible 
therefor.  One  of  these  witnesses  is  then  asked  to  express  his 
opinion  as  to  the  probable  cause  of  the  derailment.  This,  it  seems 
to  us,  was,  under  the  circumstances  just  detailed,  a  question  which 
involved  not  so  much  the  technical  knowledge  or  skill  of  this  par- 
ticular witness  as  the  result  of  his  observation;  and,  had  he  been 
permitted  to  answer  the  same,  he  would  simply  have  expressed  an 
opinion  concerning  a  matter  which  the  jury  were  just  as  competent 
to  decide  as  be,  and  which  it  was  peculiarly  their  province,  and  not 
that  of  the  witness,  to  decide.  Having  thus  expressed  our  view  of 
this  very  interesting  question,  we  do  not  deem  it  necessary  or 
profitable  to  draw  any  distinction  between  this  and  the  cases  cited 
in  support  of  the  defendant's  contention,  although  such  an  under- 
taking would  not,  we  apprehend,  be  attended  with  serious  difficulty. 
It  is  only  necessary  to  add  to  what  we  have  said  in  our  discussion 
of  the  subject  that,  in  our  judgment,  the  rules  by  which  the  opinions 
of  experts  have  been  admitted  in  evidence  are  not  sufficiently  elastic 

I.  The  conn  cited  Ferguson  v.  Hub-  Hun,  274,  as  to  the  rule  applicable  to 
bell,  97  N.  Y.  513;   Clark  v.  Bmce,  is      the  introduction  of  expert  tesdmonj. 
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to  make  such  evidence  as  was  sought  to  be  obtained  from  the  wit- 
ness Swift  competent,  and  that,  consequently,  its  eiclasion  by  the 
learned   trial   justice   furnishes   no   ground   for  a  reversal  of  the 
judgment. 
Opinion  by  Adams,  J. 

McCABE  V.  BRAINARD. 

Supreme  Court,  New  York,  Appellate  Division,  Fourth  Department, 
April,  iSgj. 


MASTER    AND    SERVANT —  FELLOW-SERVANT  — INJURED    WHILE 

ALIGHTING  FROM  WAGON  —  INSTRUCTION.  —  In  »a  acdoo  (or  per- 
>oaal  injuries  sustained  by  plaintiff  while  she  was  alighting  from  defead- 
ant's  wagon  in  whith  she  was  carried  to  and  from  work  on  defendant's  hop 
farm,  where  the  evidence  was  conflicting  as  to  whether  the  accident  was 
caused  by  the  breaking  of  the  wagon  step  or  by  the  driver  permitting  tiM 
horse  to  start,  the  jury  shonid  hare  t>een  distinctly  instructed  that  if  the 
accident  was  caused  by  the  negligence  of  the  driver  in  permittiag  the  horse 
to  start  while  the  plaintiff  was  in  the  act  of  alighting,  she  could  not  recover, 
and  that,  if  the  accident  was  caused  by  the  weakness  of  the  step  and  the 
negligence  of  the  driver,  the  defendant  was  not  liable  unless  they  found 
that  the  injury  would  not  have  been  sustained  but  for  the  weakness  of  the 

Apfbal  from  judgment,  Supreme  Court,  Oneida  County,  in  favor 
of  plaintiff  upon  the  verdict  of  a  jury. 

Thomas  S.  Jones,  for  appellant. 

L.  D.  Edwards,  for  respondent. 

FoLLETT,  J.  — This  action  was  begun  March  4,  1895,  to  recover 
damages  for  a  personal-  injury,  caused,  it  is  alleged,  by  the  negligence 
of  the  defendant  and  of  his  employees.  The  defendant  is  a  grower 
of  hops,  having  yards  in  the  vicinity  of  Waterville,  N.  Y. ;  and  in 
May,  1893,  the  plaintiff  was  one  of  several  persons  engaged  in  tying 
hops,  in  one  of  the  defendant's  yards.  It  was  part  of  the  contract  of 
hiring  that  defendant  should  carry  the  tiers  from  their  residences  to 
the  yards  in  the  morning,  and  from  the  yards  to  their  residences  in 
the  evening.  For  the  purpose  of  carrying  the  laborers,  the  defend- 
ant had  a  one-hors»  lumber  wagon,  with  seats  on  both  sides;  and  at 
the  rear  end  of  the  wagon  were  two  steps,  fastened  to  the  under 
side  of  the  box  and  to  the  end  board,  to  enable  the  employees  to 
enter  and  leave  the  wagon.  On  the  conclusion  of  work  on  the  17th 
of  May,  1893,  several  tiers,  and  among  them  the  plaintiff,  entered 
this  wagon  by  these  steps  at  the  yard,  and  were  taken  to  their 
homes.     This  wagon  stopped  in  front  of  the  plaintiff's  home,  to 
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permit  her  to  alight,  and  on  leaving  the  wagon  she  fell,  and  was 
injured. 

The  plaintiff  alleges  in  her  complaint  that  the  steps  were  inse- 
curely fastened,  and  that,  as  she  attempted  to  ahght,  the  tower  step 
gave  way,  and  she  was  thrown,  the  horse  started,  and  she  was 
dragged  several  feet  on  the  ground,  and  was  injured.  On  the  trial 
two  principal  questions  of  fact  were  litigated :  i .  Whether  the  lower 
step  gave  way;  z,  whether  she  was  thrown  to  the  ground  by  the 
driver  permitting  the  horse  to  start  while  plaintiff  was  in  the  act  of 
alighting.  If  the  accident  was  caused  by  the  act  of  the  driver,  the 
negligence  was  that  of  plaintiff's  fellow-servant,  and  she  cannot 
recover.  As  before  stated,  the  plaintiff  alleged  in  her  verified  com- 
plaint that  the  horse  started,  and  dragged  her  several  feet  on  the 
ground ;  but  on  the  trial  she  withdrew  from  this  position,  and  testi- 
fied that,  so  far  as  she  knew,  the  horse  did  not  start.  The  driver, 
who  had  been  discharged  from  the  defendant's  service,  testified  that 
the  horse  did  not  move;  but  two  of  the  plaintiff's  witnesses, — 
Bridget  Landers  and  Lena  Finn,  — and  Clayton  M.  McLean,  one  of 
the  defendant's  witnesses,  testified  that  the  horse  started  or  moved 
forward  as  the  plaintiff  was  in  the  act  of  alighting,  and  she  was 
thrown  to  the  ground.  These  witnesses  were  in  the  wagon  at  the 
time,  and  were  in  a  situation  to  know  what  the  fact  was.  The 
court,  in  delivering  its  charge,  correctly  instructed  the  jury  ttiat,  in 
case  they  found  that  the  accident  was  caused  by  the  negligence  of 
the  driver  of  the  wagon,  the  plaintiff  cannot  recover.  After  the 
conclusion  of  the  charge,  the  counsel  preferred  various  requests, 
and  at  folio  355  the  counsel  for  the  plaintiff  said: 

"  There  was  something  in  the  charge  which  I  understood  to  be 
something  in  this  sense:  That  if  the  horse  started  while  the  plaintiff 
was  riding,  that  this  plaintiff  cannot  recover.  In  pretty  near  that  — 
The  Court:  I  did  not  so  intend  to  charge.  Mr.  Searle:  Then, 
in  order  that  our  position  may  be  clearly  expressed,  I  ask  your 
honor  to  charge  in  that  respect  in  this  way:  That  if  the  plaintil¥'s 
foot,  when  she  was  alighting,  was  upon  the  lower  step,  and  the  steps 
gave  way  by  reason  of  a  defect,  which  reasonable  inspection  would 
have  disclosed,  then  the  fact  that  there  was  a  movement  of  the 
horse  which  contributed  to  the  breaking  —  to  the  injury  —  defend- 
ant would  not  thereby  be  relieved.  The  Court:  I  so  charge.  (To 
this  instruction  the  defendant  excepted.)  Mr.  Searle:  In  reference 
to  some  of  the  requests  of  counsel  that  the  negligence  of  a  co-em- 
ployee contributing  to  an  injury,  where  the  injury  would  have  hap- 
pened by  reason  of  some  defect  of  machinery  or  appliance  which 
reasonable  care  would  have  disclosed,  does  not  relieve  the  defendant 


DigiLizedbyGoOglc 


T58  American^  Negligence  Reports. 

of  negligence.  The  Court-.  I  cannot  see  where  that  question  is 
in  this  case.  Mr.  Searle:  Well,  it  is  only  to  this  point:  It  may 
be  found  by  the  jury  that  the  woman's  foot  was  upon  the  step  at  the 
time  there  was  a  movement  of  the  wagon,  and  that  the  two  move- 
ments —  that  is,  the  giving  way  of  the  step  and  the  movement  of  the 
horse  —  may  have  caused  or  contributed  to  the  injury.  The  Court: 
I  do  not  know  and  you  do  not  icnow  whether  the  jury —  You  do 
not  know  what  the  jury  will  find,  but  they  may  find  that  4n  her  fall- 
ing out  or  getting  out,  that  the  push  or  the  movement  of  the  horses 
sent  the  wagon  ahead.     I  won't  charge  that." 

Again,  the  counsel  for  the  defendant  requested  the  court  to 
charge : 

"  That  the  plaintiff  cannot  recover  in  this  action  if  the  negligence 
which  was  the  proximate  cause  of  the  accident  is  found  to  be  the 
negligence  of  a  co-employee.  The  Court;  I  refuse  to  charge  in 
that  way." 

I  think  the  jury  was  not  properly  and  clearly  instructed  in  respect 
to  the  rule  of  non-liability  of  an  employer  for  an  accident  to  one 
employee  caused  by  the  negligence  of  a  co-employee.  The  jury 
should  have  been  distinctly  instructed  that  if  the  accident  was  caused 
by  the  negligence  of  the  driver  in  permitting  the  horse  to  start  while 
the  plaintiff  was  in  the  act  of  alighting,  she  could  not  recover;  and 
that,  if  the  accident  was  caused  by  the  weakness  of  the  step  and  the 
negligence  of  the  driver,  the  defendant  was  not  liable  unless  they 
found  that  the  injury  would  not  have  been  sustained  but  for  the 
weakness  of  the  step. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Ward,  J.,  dissented. 

MONTGOMERY  v.  SARTIRANO  et  al. 

Supreme  Court,  New   York,  Appellate  Dhisiim,   Second  Departmati, 
April,  iSgj. 


MASTER  AND  SERVANT  — LIABILITY  FOR  ACTS  OF  SERVANT,— 
Where  the  plaintiff  was  injured  by  falling  dotni  the  stairs  of  defendant's 
lodging  house  and  he  testilied  that  he  had  been  ordered  oat  bjr  defendant's 
porter,  who  pushed  plaintiff  as  be  was  going  down  the  stain  and  caused 
him  to  fall,  and  the  porter  testified  that  the  plaintiff  was  dmnk  and  called 
the  porter  vile  names  when  ordered  to  leave,  and  finally  started  down  the 
stairs  and  tell,  it  was  error  to  refuse  to  charge  that "  defendants  ate  not 
liable  for  the  acts  of  their  agent  or  servant  not  done  within  the  tcope  of  bis 
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BUIboritj  or  course  of  his  employrocnc,"  as  the  jury  might  have  found  that 
the  pushing  was  done  wantonly  by  the  porter  angered  a[  the  Insult  given 

Appeal  from  judgment,  Supreme  Court,  Westchester  County,  in 
favor  of  plaintiff  on  verdict  for  $6,000. 

Edward  B.  Thomas,  for  appellants. 

GosTAVE  S.  Drachman,  for  respondent. 

CuLLEN,  J. — This  action  was  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  inflicted  by  the  servant  of  . 
the  defendants  upon  the  plaintiff.  The  defendants  kept  a  lodging 
house  in  the  city  of  New  York.  The  plaintiff  had  stayed  there  one 
or  two  nights.  According  to  the  plaintiff's  story,  he  was  sitting  in 
the  reading-room,  when  the  porter  of  the  defendants  directed  him 
to  leave  the  premises,  with  which  direction  he  comphed;  that  while 
going  down  the  stairs  the  porter  pushed  him,  causing  him  to  fall, 
as  the  result  of  which  his  leg  was  broken.  The  porter's  story  was 
that  the  plaintiff  was  drunk,  sleeping  first  in  the  water  closet,  and 
then  in  the  reading-room;  that  he  did  direct  the  plaintiff  to  leave; 
that  the  plaintiff  responded  by  calling  him  vile  names,  but  finally 
started  down  the  stairs,  where  he  fell  and  met  the  injuries,  not  from 
any  act  of  the  porter,  but  from  his  own  intoxicated  condition.  The 
cause  was  submitted  to  the  jury,  who  found  a  verdict  for  the  plain- 
tiff, and  from  the  judgment  entered  on  that  verdict  this  appeal  is 
taken. 

The  case  was  clearly  one  for  the  jury,  and  the  defendants'  motion 
for  a  nonsuit  was  properly  denied.  Though  the  porter  may  have 
exceeded  his  instructions,  in  the  force  employed  by  him  against  the 
plaintiff  (assuming,  as  the  jury  have  found,  that  the  plaintiff's  narra- 
tion is  true),  still  the  defendants  would  be  liable  for  such  excess  of 
force,  if  it  was  used  in  the  discharge  of  the  porter's  duty  to  his 
master  to  maintain  order  and  eject  intruders  from  the  premises. 
Rounds  V.  Railroad  Co.,  64  N.  Y.  119;  Mott  v.  Ice  Co.,  73  N.  Y.  543. 
When  the  cause  was  submitted  to  the  jury  the  defendants  asked  the 
court  to  charge  "  that  the  defendants  are  not  liable  for  the  acts  of 
their  agent  or  servant  not  done  within  the  scope  of  his  authority  or 
course  of  his  employment."  This  request  was  refused,  and  the 
defendants  excepted.  This  refusal  was  error,  and  the  error  was 
more  important  because  the  court,  in  the  body  of  the  charge,  had 
substantially  instructed  the  jury,  that  if  the  porter  used  excessive 
force  against  the  plaintiff,  the  defendants  were  liable.  The  rule  of 
law  on  the  subject  of  defendants'  liability  is  clearly  established  by 
the  two  cases  cited.  If  the  act  of  the  servant  is  done  in  the  master's 
business,  and  acting  in  the  general  scope  of  his  authority,  then  the 
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master  is  liable,  even  though  the  servant  abuses  his  authority  and 
violates  the  instruction  of  the  master.  If  the  act  committed  by  the 
servant  is  a  willful,  wanton  wrong,  done  not  in  the  performance  of 
bis  duty  to  his  master,  but  outside  of  his  roaster's  business,  the 
master  is  not  liable.  The  porter  testified  that  the  plaintiff  called 
him  vile  names,  and  also  that  he  did  not  push  the  plaintiff.  The 
jury  might  have  found  that  the  plaintiff  did  call  the  porter  names, 
and  yet  disbelieved  the  porter  when  he  said  he  did  not  posh  the 
pl^ntiff.  In  such  case  it  would  have  been  for  the  jury  to  say  whether 
the  pushing  of  the  plaintiff  was  done,  in  the  service  of  the  master, 
to  eject  the  plaintiff,  or  was  the  wholly  wanton  act  of  the  porter, 
angered  at  the  insult  given  htm.  Generally  the  questions  of  the 
motive  and  intent  of  the  servant,  and  whether  the  act  was  done  in 
the  discharge  of  his  employment,  are  of  fact  for  the  jury,  and  can- 
not be  withdrawn  from  them.  We  feel,  therefore,  constrained  to 
■  reverse  this  judgment. 

Judgment  and  order  reversed,  and  new  trial  granted;  costs  to 
abide  the  event.     All  concur. 

MAYER  V.  LIEBMANN  ET  AL. 

Supreme  Court,  New  York,  Appellate  Division,  Second  Department, 
April,  i8gy. 

MASTER  AND  SERVANT  — DEFECTIVE  APPLIANCE. —Where  plaintiff, 
while  employed  in  removing'  kegs  from  tbe  bottom  of  a  spiral  mn>ray  com- 
posed of  iron  rods  around  a  pillar  fastened  by  rivets  to  iron  arms,  was 
injured  by  a  keg  falling  upon  him  by  reason  of  tlie  rivets  rusting  and 
allowing  the  rods  to  open  and  the  keg  to  fall  through,  the  employer  nas 
liable. 

DAMAGES.  — A  verdict  for  ts.ooo  was  not  excessive  where  it  appeared  that 
the  plaintiff  was  thirty-eight  years  of  age,  and  before  the  accident  was 
strong  and  healthy  and  earned  ti8  a  week,  and  was  so  seriously  disabled 
by  the  acddeni  as  to  be  unable  to  perform  his  ordinary  work. 

BIAS  OF  JUROR.  —  A  juror  remarking  to  defendant's  medical  witness,  '*  We 
heard  what  the  physician  said  yesterday;  he  said  what  was  pretty  correct, 
with  all  respect  to  you,"  does  not  show  bias. 
Appeal  from  judgment.  Supreme  Court,  Kings  County,  entered 

on  verdict  for  plaintiff  for  $5,000. 
E,  J.  McCrossim,  for  appellants. 
Charles  J.  Patterson,  for  respondent. 
Goodrich,  P.  J.  —  The  plaintiff  was  employed  by  the  defendants 

at  their  brewery  in  the  city  of  Brooklyn.    He  was  injured  by  a  beer 

keg,  which  fell  from  a  run  or  slide  upon  which  kegs  were  passing 
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from  the  ground  fluor  down  to  the  cellar.  This  run  consisted  of  an 
iron  pillar,  around  which  was  a  spiral  of  several  turns,  with  an 
opening  in  the  ground  floor,  into  which  empty  barrels  or  kegs  — 
some  fifteen  hundred  or  two  thousand  daily  —  were  put  so  that  they 
might  pass  through  the  spiral  to  the  cellar  floor.  The  spiral  was 
constructed  of  five  or  six  iron  rods  an  inch  or  two  in  thickness, 
which  rested  upon  and  were  fastened  to  five  arms  or  brackets  by 
rivets  passing  through  holes  in  the  rods  and  brackets.  The  heads  of 
the  rivets  were  hammered  down  on  the  upper  side  of  the  rods. 
There  was  evidence  tending  to  show  that  one  or  more  of  these  rivets 
on  one  of  the  middle  brackets  had  broken  away,  owing  to  the 
enlargement  of  the  hole  in  the  rod  by  rust  or  decay  of  the  iron,  the 
rapid  descent  of  the  barrels,  and  the  shaking  movement  of  the  rods, 
which  had  thereby  become  detached  from  the  bracket,  causing  a 
separation  of  some  of  the  rods,  and  making  an  opening  in  the  spiral, 
through  which  a  descending  keg  fell,  and  struck  the  plaintiff,  who 
was  standing  at  the  foot  of  the  run,  engaged  in  taking  away  the  kegs, 
causing  him  serious  damage;  that  he  was  rendered  unconscious,  was 
taken  home,  remained  under  medical  treatment  for  ten  days,  when 
he  attempted  to  resume  work  in  the  brewery,  continued  it  for  two 
days,  but  was  obliged  to  desist,  was  again  confined  to  his  bed  for 
two  weeks,  has  been  more  or  less  incapacitated,  and  suffers  con- 
tinual pain,  with  tremor  and  dizziness,  which  prevents  and  destroys 
his  ability  to  perform  his  ordinary  work;  and  that  from  being  a 
Strong  and  healthy  man  he  has  become  seriously  disabled.  There 
was  medical  testimony  tending  to  show  that  this  disability  resulted 
directly  from  the  accident,  and  contradictory  evidence  that  it  was 
caused  by  heart  disease,  not  resulting  from  the  accident.  Upon 
this  conflicting  evidence,  the  jury  returned  a  verdict  for  the  plaintiff 
for  $5,000.  The  question  arises  whether  the  defendants  were  guilty 
of  negligence.  They  contend  that  the  defect  complained  of  was  one 
arising  in  the  daily  use  of  the  run,  which  could  not  have  been  antici- 
pated by  any  care  on  their  part,  and  that  the  plaintiff  first  had  notice 
of  the  defect.  They  rely  on  the  case  of  Cregan  v.  Marston,  126 
N.  Y.  568-572,  27  N.  E.  Rep.  952,  where,  at  page  572,  126  N.  Y,, 
and  page  953,  ^^  N.  E.  Rep.,  the  court  said: 

"  It  is  undoubtedly  true,  as  we  have  often  said,  that  it  is  the  duty 
of  the  master  to  keep  a  machine  or  appliance  in  order,  and  that  he 
cannot  delegate  the  duty  so  as  to  escape  responsibility.  But  that 
is  a  general  rule,  and  has  its  qualifications  and  limitations.  One  of 
those  is  that  it  is  not  the  master's  duty  to  repair  defects  arising  in 
the  daily  use  of  the  appliance,  for  which  proper  and  suitable 
materials  are  supplied,  and  which  may  easily  be  remedied  by  the 
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workmen,  and  are  not  of  a  permanent  character,  or  requiring  the 
help  of  skilled  mechanics." 

The  evidence  in  the  case  at  bar  removes  the  accident  from  the 
category  of  this  principle.  There  was  evidence  tending  to  show 
that  the  rivet  holes  in  the  rods  and  hrackeCs  had  become  entailed 
by  long  use  and  by  the  descent  of  many  kegs  daily,  and  that  the 
rods  and  rivets  had  become  rusty,  decayed,  and  weakened  so  as  to 
render  the  run  incapable  of  sustaining  the  strain  to  which  it  was 
subjected.  No  evidence  was  given  to  show  any  examination  of  the 
run  for  two  weeks  before  the  accident.  The  court  submitted  to  the 
jury  the  question  as  to  the  safe  condition  of  the  run,  and  they  have 
found  that  it  was  not  in  proper  condition.  The  defendants  con- 
tended that  they  furnished  proper  appliances  to  make  the  run  safe, 
and  the  court,  at  their  request,  charged:  "  That  if  this  run  was 
reasonably  safe  for  the  purpose  it  was  intended  for,  and  a  part  of  it 
required  occasional  renewal  from  the  wear  and  tear  of  the  use  for 
which  it  was  intended,  and  the  employer  provided  sufficient  means 
for  such  renewal,  and  employed  competent  workmen  to  make  the 
repairs,  the  plaintiff  cannot  recover;  "  and  the  jury  by  their  verdict 
have  negatived  the  contention  of  the  defendants.  The  defendants 
also  insisted  that  the  plaintiff  had  the  same  means  of  knowledge  of 
the  defects  in  the  run  as  the  defendants  had,  and,  therefore,  that 
he  assumed  the  risks,  and  could  not  maintain  an  action  for  injuries 
which  he  sustained  by  reason  of  such  defects.  The  plaintiff  testified 
that  he  did  not  know  of  anything  wrong  in  the  run,  and  it  appeared 
that  two  weeks  before  the  accident  some  part  of  it  had  been  repaired, 
and  that  this  fact  the  plaintiff  knew.  The  defendants'  engineer 
testified  that  the  rivet  holes  became  worn  and  enlarged  by  the  use 
of  the  run,  that  from  time  to  time  larger  rivets  were  inserted,  and 
that,  if  good  iron  were  used  in  them,  they  should  last  for  six  months, 
so  that  the  plaintiff  had  no  reason  to  anticipate  a  defect  in  the  run, 
since  it  had  been  examined  and  repaired  two  weeks  before  the  acci- 
dent. It  also  appears  that  it  was  no  part  of  the  plaintiff's  duty  to 
repair  defects,  and  he  had  the  right  to  rely  upon  the  belief  that  his 
employer  would  furnish  safe  appliances,  nor  was  he  obliged  to 
inspect  the  run  to  determine  its  sufficiency.  The  duty  devolved 
upon  the  defendants,  and  there  was  sufficient  evidence  to  charge 
them  with  notice  of  this  condition.  There  was  ample  evidence  to 
justify  a  finding  by  the  jury  that  the  rods  of  the  run  broke  away 
from  their  fastenings  to  the  bracket  by  reason  of  their  defective 
structural  construction,  or  that  of  the  rivets,  and  there  was  no  sufR- 
cient  evidence  in  the  case  to  overcome  the  testimony  of  the  inhereot 
weakness  of  the  run. 
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The  counsel  for  the  appellants  claims  that  the  verdict  was  exces- 
sive, and  bases  his  argument  upon  the  fact  that  the  plaintiff  had 
suffered  injury  in  a  previous  accident;  but  we  do  not  find  evidence 
sufificient  to  show  that  his  physical  condition  at  the  time  of  the  trial 
was  in  any  way  consequent  upon  such  accident.  The  plaintiff  was 
thirty-eight  years  of  age,  strong  and  healthy,  earning  (i8  a  week, 
and,  under  these  ci re u instances,  we  cannot  affirm  that  the  verdict 
was  excessive. 

It  is  also  contended  by  the  counsel  for  the  appellants  that  during 
the  trial  one  of  the  jurors,  in  quesUoning  Dr.  Johnson,  a  medical 
expert,  who  was  the  defendants'  first  witness,  said:  "We  heard 
what  the  physician  said  yesterday.  He  said  what  was  pretty  correct, 
with  all  due  respect  to  you,"  — and  that  this  remark  showed  such 
bias  on  the  part  of  the  juror  as  made  it  the  duty  of  the  court  to 
withdraw  him,  and  thus  suspend  the  trial.  We  do  not  take  this  view 
of  the  circumsunce,  and  are  confirmed  in  this  opinion  by  the  fact 
that  the  application  to  withdraw  the  juror  was  not  made  at  the  time 
of  the  remark,  but  at  the  close  of  the  whole  evidence,  on  the  foU 
lowing  day.  If  there  were  merit  in  the  motion,  the  defendants 
waived  the  right  by  their  long  delay  in  making  it. 

We  have  carefully  examined  the  other  exceptions,  and  find  no 
error  in  the  rulings  of  the  learned  court  for  which  the  judgment 
should  be  reversed.  The  judgment  should  therefore  be  affirmed, 
with  costs. 

All  concur. 

KEEP  ET  AL.  V.  WALSH  ET  AL. 

Si^reme  Court,  New  York,  Appellate  Division,  Fourth  Department. 
April,  18^7. 


MASTER  AND  SERVANT  — SCOPE  OF  EMPLOYMENT. —  In  gia  action  to 
recover  the  value  of  a  place  glass  window  broken  b^  defendants'  employee, 
while  he  was  returning  a  hand-car  that  he  had  borrowed  without  the 
knowledge  of  the  defendants  tor  the  purpose  of  moving  goods  that  the 
latter  had  directed  him  to  move,  an  Instruction  that  before  Che  defendants 
could  be  held  liable  for  the  negligent  acts  of  their  servant,  those  acts  must 
have  become  known  to  the  defendants,  and  been  approved  by  them  during 
the  time  he  was  engaged  in  the  service,  and  before  he  attempted  to  return 
the  truck,  i 


Appsal  from  judgment.  Supreme  Court,  Niagara  County,  entered 
on  a  verdict  for  defendants. 

Defendants  had  purchased  a  stock  of  goods  in  a  store  distant  about 
sixty  feet  from  their  store  and  directed  their  employees  to  remove 
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the  goods  by  hand  to  their  store.  One  hand-cart  was  procured  by 
defendants  to  be  used  in  moving  the  goods,  when  found  necessary. 
One  of  defendants'  clerks  named  ConntflF,  without  the  direction 
authority,  or  knowledge  of  the  defendants,  borrowed  a  hand  cart 
from  a  store  across  the  way  and  with  it  moved  a  show  case  which 
was  a  part  of  the  property  purchased  by  the  defendants,  and  was  to 
be  moved  to  their  store  and  then  returned  the  hand  cart  to  those 
from  whom  he  borrowed  it,  but,  in  returning  it,  he  broke  a  plate 
glass  window  in  plaintiff's  building  with  the  cart.  The  defendants 
knew  nothing  about  Connlff's  borrowing  or  using  the  cart. 

Taylor  &  Nichols,  for  appellants. 

P.  F.  King,  for  respondents. 

Gksen,  J.  — Thelearned  trial  justice  charged  the  jury  that,  in  addi- 
tion to  proving  damage,  and  the  negligence  of  defendants'  servant  in 
causingsame,  "  the  plaintiffs  must  establish  more  than  thosefactsin 
order  to  justify  you  in  reaching  a  conclusion  adverse  to  the  defend- 
ants. It  must  appear  that  the  servant  was  acting  under  the  instruc- 
tions of  the  defendants,  or  that  he  was  acting  independent  of  any 
direction  previously  given,  but  that  the  acts  of  the  servant  became 
known  to  the  defendants  and  were  approved  during  the  time  that 
he  was  engaged  in  the  service,  and  before  he  attempted  to  return 
the  truck  to  the  American  Express  Company,"  To  this  the  plain- 
tiff's counsel  excepted,  and  in  that  connection  asked  the  court  to 
charge  "  that  all  those  elements  were  not  necessary;  that,  if  he  was 
given  general  instructions  to  remove  these  goods  by  the  defendants, 
and  borrowed  this  truck  for  the  benefit  and  in  the  furtherance  of 
the  labor  and  in  the  business  of  the  defendants,  that  then  the  plain- 
tiffs can  recover.  By  the  Court:  I  charge  they  cannot,  and  give 
you  the  exception;  there  is  no  such  emergency  authoriring  the 
witness  to  depart  from  the  instructions."  We  are  of  the  opinion  that 
there  was  prejudicial  error  in  the  portions  of  the  charge  excepted  to. 
The  plaintiffs  were  entitled  to  have  the  jury  instructed  that,  if  the 
plaintiffs  were  damaged  by  the  negligent  act  of  the  servant  while  he 
was  acting  within  the  general  scope  of  his  employment,  and  if  the 
motive  which  prompted  the  act  and  the  purpose  sought  by  It  were 
within  the  scope  of  his  employment,  and  in  the  business  of  defend- 
ants, and  not  independent  or  outside  of  his  employment,  or  discon- 
nected with  the  master's  business,  the  plaintiffs  were  entitled  to  a 
verdict,  Wellmani',  Miner,  19  Misc.  Rep.  644,  44  N.  Y.  Supp.  417(1), 
and  cases  cited;  Burns  v.  Poulson,  L.  K.  S  C.  P.  563;  Railroad  Co, 
V.  Randall,  40  Kan.  421,   19  Pac,  Rep.  783;  Walkers.  Johnson,  28 

I.  Wellman  v.  Miner,  19  Misc.    Rep.  644,   is   reported  in  3  Am.  Ncg,  Rep- 
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Mian.  147,  9  N.  W.  Rep.  632;  Railroad  Co.  v.  Kirk,  102  Ind.  399, 
I  N.  £.  Rep.  849;  Whart.  Neg.  (ad  ed.)  167.  If  the  jury  should  iiad 
upon  all  the  evideace  that  the  act  of  the  servant  was  no  part  of  his 
busioess,  nor  within  the  scope  of  his  employment,  nor  for  the  benefit 
of  defendants,  nor  in  furtherance  of  their  interest,  then  they  are  not 
liable.  If  the  servant,  in  borrowing  and  returning  the  truck,  was 
carrying  out  a  separate  and  independent  purpose  and  motive  of  his 
own,  and  in  doing,  so  ceased  to  be  an  actor  within  the  scope  of  his 
employment  and  within  the  range  of  his  master's  business,  then  the 
defendants  arc  not  liable.  "  The  test  of  the  master's  responsibility 
.  for  the  act  of  his  servant  is  not  whether  such  act  was  done  according 
to  the  instructions  of  the  master  to  the  servant,  but  whether  it  is 
done  in  the  prosecution  of  the  business  that  the  servant  was 
employed  by  the  master  to  do."  Cosgrove  v.  Ogden,  49  N.  Y.  255. 
We  are  of  the  opinion  that  the  portion  of  the  charge  excepted  to  by 
defendants  was  erroneous  in  that  the  jury  was  instructed  that,  before 
the  defendants  could  be  held  liable  for  the  negligent  acts  of  their 
servant,  those  acts  must  have  become  known  to  the  defendants  and 
been  approved  by  them  during  the  time  he  was  engaged  in  the 
service  and  before  he  attempted  to  return  the  truck  to  the  American 
Express  Company's  office. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  abide  the 
event  of  the  action.     All  concur. 


BRESKY  V.  THIRD  AVENUE  RAILROAD  COMPANY. 

Supreme  Court,  New  York,  Appellate  Diviiion,  Second  Department, 
April,  1897. 


RIGHT  OF  WAY  OF  STREET  RAILROADS  — COLLISION.  — At  >  Kreet 
croasing  a  street  railway  has  no  panmount  right  of  way,  and  aa  lastnic- 
lioo  embodying  the  proposition  was  nol  error  in  an  action  for  damages  for 
injuries  lusiained  in  a  collision  between  a  car  and  a  wagon  that  was  being 
driven  across  the  tracks. 

Appeal  from  judgment,  Supreme  Court,  Kings  County,  in  favor 
of  plaintiff. 

Edoar  M.  Johnson,  for  appellant. 

Walter  K.  Barton,  for  respondent. 

On  July  II,  1896,  the  plaintiff,  who  was  a  dealer  in  glass,  was 
driving  a  wagon  containing  several  large  cases  of  glass  from  Baxter 
street  across  the  track  of  the  defendant  in  Park  Row,  to  go  through 
Roosevelt  street,  which  is,  in  effect,  a  continuation  of  Baxter  street. 
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He  stopped  to  let  a  down-tawn  car  pass,  and  then,  looking  up 
and  down,  saw  an  up-town  car  coming,  about  a  block  below,  and 
started  to  cross  the  track.  There  was  evidence  tending  to  prove 
that  before  his  back  wheels  had  crossed  the  up-town  track  his  horse 
became  frightened,  stopped,  and  commenced  to  balk  so  that  the 
plaintiff  was  unable  to  start  him;  and  that,  while  in  this  position, 
the  plaintiff  saw  the  up-town  car  quite  a  distance  away,  and  signaled 
the  gripman  to  stop,  but  that  the  car  continued  its  speed,  and 
struck  the  wagon,  injuring  the  plaintiff,  and  breaking  the  wagon  and 
most  of  the  glass.  The  defendant  offered  testimony  to  show  that 
the  plaintiff  tried  to  cross  the  track  diagonally,  before  doing  which 
he  stopped,  the  car  also  having  stopped;  that  the  plaintiff  started 
again,  and  tried  to  get  across  in  front  of  the  car,  which  was  then  in 
motion;  that  the  gripman  tried  to  stop,  but  was  then  unable  to  do 
so.  The  court  excluded  from  the  question  of  damages  the  injuries 
to  the  wagon  and  glass,  as  no  evidence  had  been  offered  in  respect 
thereto,  and  submitted  the  questions  of  negligence  and  the  amount 
of  personal  damage  to  the  jury.  On  the  evidence,  this  submission 
was  proper,  as  there  was  conflicting  evidence,  and  the  verdict  will 
not  be  disturbed. 

The  defendant  excepts  to  the  following  clause  of  the  chaise:  "  In 
law,  these  parties  were  on  equal  terms  io  the  street.  One  bad  the 
right  to  go  along  the  street,  and  the  other  had  the  right  to  cross  it." 
The  correctness  of  this  propostion  of  the  learned  judge  is  abundantly 
sustained  by  authority  (i). 

Judgment  affirmed. 

Opinion  by  Goodrich,  F.  J. 

1.  The  conn  cited  Buhreos  v.  Rail-  adjudgitng  to  them  any  right  of  way, 

road  Co.,  53  Hun,  571,  6  N.  Y.  Supp.  as  their  construction  and   method   of 

334,  affirmrd  by  ibe  Court  of  Appeals,  propulsion  is  in  00  greater  respect  Id- 

lasN.  Y.  709,  s6N.  E.  Rep,  751,  where  it  terfered    with,    under-    such  .  circum- 

was  held  that, while  street  railways  have  stances,  than  are  those  of  other  vehi- 

cenain  rights  of  way  upon  the  street,  cles."      To   the  same   effect    are    the 

yet  "  in  respect  to  those  points  where  cases  of  Zimmerman  v.  Railroad  Co., 

their  car  tracks    cross    other    streets  3  App.   DJv,  319,  38   N.  Y.  Supp.  362, 

there  is  no  reason  and  no  necessity  for  and  O'Neil  v.  Railroad   Co.,  139  N.  Y. 

giving  to  vehicles  of  this  description  135,  39  N.  E.  Rep.  84,  in   the  latter  of 

any  such  exclusive  right.     Their  use  which   the  court  said:     "As  the  cars 

of  the  streets  at  such  points  is  of  pre-  must  run  upon  the  tracks,  and  cannot 

cisely  the  same  nature  and  character  tnm  out  for  rehicles  drawn   by  horses, 

as  that   of   other  vehicles,  and    their  they   must   have   the    preference,  and 

Tights  to  the  streets  and  the  use  thereof  such  vehicles  must,  as  they  can,  in  a 

In  respect  to  other  vehicles   are   pre-  reasonable  manner,  keep  off  the  rail- 

cisely  the  same  as  those  of  such  other  road   cracks,  so  as  to  permit   the  free 

vehicles.     There   is   no   necessity    for  and  unobstructed  passage  of  the  cars. 
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JOHANNS  V.  NATIONAL  ACCIDENT  SOCIETY  OF 
CITY  OF  NEW  YORK. 

Supreme  Ctmr.,  New  York,  Appellate  Division,  Seopit-  Department, 
April,  iS^. 


BOARDING  MOVING  STREET  CAR  — ACCIDENT  INSURANCE.  —  An 
attempt  to  board  a  street  car  while  in  motion  by  the  front  platform  Is  not 
at  matter  o(  law  "  a  volunlarr  and  unnecessary  exposure  to  danger  and 
obvious  risk  "  within  the  condition  of  a  policy  of  accident  insurance  (l). 

Appeal  from  judgment,  Supreme  Court,  Queens  County,  in  favor 
of  plaintiff. 

£.  L.  McBuRHEY,  for  appellant. 

I,  Newton  Williams,  for  respondent. 

The  action  is  brought  to  recover  on  a  policy  issued  bj  the  defend- 
ant, insuring  the  plaintiff  against  accident.  On  the  3d  of  April, 
1896,  the  plaintiff,  while  attempting  to  board  a  car  on  an  electric 
street  railroad,  fell,  and  one  of  the  wheels  passed  over  his  foot.  In 
consequence  of  that  injury  the  foot  was  amputated. 

The  defendant  set  forth,  in  its  answer,  several  provisions  of  the 
policy,  under  which  it  was  claimed  that  it  was  exempted  from  any 
liability.  These  provisions  substantially  were  that  the  insurance 
should  not  "  extend  to  or  cover  disability  happening  to  the  insured 

•  *  •  while  intoxicated,  •  •  •  or  in  consequence  of  his 
having  been   under   the   influence   of  any  narcotic  or  intoxicant, 

•  •  •  or  when  caused  by  voluntary  or  unnecessary  exposure  to 
danger,  or  to  obvious  risk  of  injury,  *  *  *  or  received  while 
violating  the  law."  The  defendant  adduced  evidence  tending  to 
show  that  the  plaintiff  was  intoxicated  at  the  time  of  his  injury. 
This  fact  the  plaintiff  denied.     It  appeared,  without  dispute,  that 

In  no  other  way  can  street  railways  be  due  regard  to  the  right  of  the  other, 

operated.     As  to  such  vehicles,  the  and  the  right  of  each  mast  be  exercised 

lallways  have  the  paramount  right  to  in  a  reasonable  and  careful  manner,  so 

be  exercised  in  a  reasonable  and  pru-  as   not    unreasonably   to    abridge    or 

dent  manner.     But  a  railway  crossing  interfere  with  tbe  right  of  the  jther." 
a  street  stands  upon  a  different  foot- 
log.     Tbe  car  has  tbe  right  to  cross  i.  For  actions  arisingont  of  injuries 

and  must  cross  tbe  street,  and  the  ve-  sustained     while    alighting    from    or 

bide  baa  the  right  to  cross  and  must  boarding  cars  in  New  York,  see  vols.  ; 

cross  tbe  railroad  track.     Neither  has  and  6  Am.  Neg.  Cas.     For  actions  in 

a  superior   right   to    the   other.     The  other  States,  see  volt.  3-7  Am.  Neg. 

right  of  each  mutt  be  exercised  with  Cas. 
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the  plaintiff  attempted  to  board  the  car  while  it  was  moTiDg.  though 
the  evidence  tends  to  show  that  the  car  was  moving  at  a  very  slow 
rate.  The  defendant  also  gave  evidence  of  an  ordinance  of  the  com- 
mon council  which  prescribed: 

"  3.  Occupation  of  Platform.  No  persons,  except  motormen,  con- 
ductors, or  police  officials  in  uniform,  shall  be  allowed  on  the  front 
platform  of  any  such  cars  when  in  operation,  except  that  such  front 
platform  shall  be  used  for  the  ingress  and  egress  of  passengers  at 
stoppages.  The  rear  platform  of  cars  shall  also  be  used  for  the 
ingress  and  egress  of  passengers." 

At  the  close  of  the  evidence,  the  defendant  requested  the  direction 
of  a  verdict  in  its  favor,  on  the  grounds  —  First,  that  the  plaintiff's 
injury  was  received  while  he  was  engaged  in  violating  the  law,  to  wit, 
the  ordinance  of  the  city;  second,  that  the  attempt  to  board  the  car 
while  in  motion,  by  the  front  platform,  was  a  voluntary  and  unneces- 
sary exposure  to  danger  and  obvious  risk,  within  the  condition  of 
the  policy;  and,  third,  because  the  plaintiff  was  intoxicated  at  the 
time  of  the  accident.  This  motion  the  court  refused,  to  which  the 
defendant  excepted.  The  court  submitted  the  question  of  the  plain- 
tiff's intoxication  and  voluntary  and  unnecessary  exposure  to  danger 
or  obvious  risk  to  the  jury  for  determination,  as  matters  of  fact. 

We  think  the  ruling  of  the  court  was  clearly  correct.  Certainly, 
the  question  of  intoxication  wa:s  a  mere  question  of  fact.  It  is 
unnecessary  for  us  to  determine  whether  the  conditions  of  this  policy 
would  exclude  the  plaintiff  from  recovery  in  case  of  any  contributory 
negligence  on  his  part,  as,  on  the  evidence  in  this  case,  even  in  an 
action  against  the  railroad  company,  the  question  of  that  negligence 
would  be  one  of  fact  for  the  jury.  In  Eppendorf  v.  Railroad  Co., 
69  N.  Y.  195  (t),  it  was  held  not  to  be  contributory  negligence,  as 
matter  of  law,  for  a  person  to  get  upon  a  street  car  while  in  motion, 
unless  under  exceptional  circumstances,  but  that  ordinarily  it  is  a 
question  of  fact  for  the  jury;  and  in  Distler  ei.  Railroad  Co.,  151 
N.  Y.  424,  45  N.  E.  Rep.  937  (3),  the  same  doctrine  has  been  extended 
to  the  case  of  one  attempting  to  board  an  ordinary  railroad  train 
propelled  by  steam,  where  it  was  moving  at  the  rate  of  only  two  or 
three  miles  an  hour.  We  do  not  see  that  the  city  ordinance  has  any 
application  to  the  present  case.  It  expressly  permits  using  the  front 
platform  for  ingress  and  egress,  and  only  forbids  passengers  being 

t.  Eppendorf  v.  Brooklyn  City,  etc.,  a.  Distler  v.  Long  Island  R.  Co..  is' 

R.  Co..  69  N.  y.  19s,  Is  reported  in  5      K.  Y.  424,  is  reported  in  [  Am.  Neg. 

Am.  Neg.  Cos.  319,  Rep.  13;.     See  also  same  case  in  the 

Supreme  Court  (N.  Y.)  reported  id  5 

Am.  Neg.  Cas.  jSg. 
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allowed  to  remain  on  the  platform.  If  the  plaintiff  had  the  right  to 
board  the  car  at  all  when  it  was  moving,  which,  as  we  have  shown, 
was  a  question  of  fact  for  the  jury,  he  no  more  violated  the  city 
ordinance  by  using  the  front  platform  for  that  purpose  than  he  would 
have  done  by  seeking  the  rear  platform. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

Opinion  by  Cullen,  J.     All  concur. 


LANSING  V.  CONEY  ISLAND  AND  BROOKLYN 
RAILROAD  COMPANY. 

Supreme  Court,  New  York,  Appellate  Division,  Second  Department, 
April,  iSp?. 


CHILD  THROWN  FROM  STREET  CAR  THAT  SUDDENLY  STARTED.  — 
Where  it  appeared  that  the  plaintiff,  an  infant  about  seven  years  of  age, 
had  been  placed  by  her  father  upon  the  front  seat  o[  an  open  car  of  the 
defendant  that  had  stopped  on  a  curve  and  that  just  as  the  father  was  step- 
ping into  the  car  it  was  started  with  a  quiclt  motion,  and  he  was  thrown 
into  a  seat,  and  the  child  fell  to  the  ground,  and  was  injured,  the  questions 
of  negligence  should  have  bccti  submitted  to  the  jury. 

Appeal  from  judgment,  Supreme  Court,  Kings  County,  entered 
•n  dismissal  of  complaint. 

William  J.  Courtney,  for  appellant. 

William  N.  Dykmak,  for  respondent. 

Bradley,  J.  — On  August  a,  1896,  William  H.  Lansing,  with  his 
three  daughters,  of  whom  the  plaintiff  was  the  youngest,  proceeded 
to  board  the  defendant's  car  on  the  curve  at  the  junction  of  Prospect 
and  Jay  streets,  in  the  city  of  Brooklyn.  After  assisting  his  two 
elder  daughters.  Bertha  and  Lydia,  onto  the  car,  he  lifted  the  plain- 
tiff onto  the  car,  and  put  her  on  the  front  seat,  with  her  back  to  the 
motorman.  Then  he  proceeded  to  get  onto  the  car,  which  was  an 
open  one.  After  the  car  started,  the  plaintiff  fell  from  the  seat  to 
the  ground,  and  was  injured.  She  was  then  about  seven  years  of  age. 
la  the  outset  of  his  evidence,  the  father  testified  that  he  put  his 
daughter  Bertha  on  the  car  first,  then  his  daughter  I.,ydia,  and  next 
the  plaintiff. 

"  The  car  started  with  a  quick  motion,  rapid,  and  the  child  was 
gone.  *  •  •  I  started  to  get  in;  away  went  the  child,  and  the 
«ar  slid  about  six  feet.  The  car  started,  and  I  was  thrown  into  my 
Vol.  n— 49 


DigiLizedbyGoOglc 


770  AMERICAN  NEGUGEffCE  REPORTS. 

scat.  *  *  *  I  put  her  on  the  first  seat.  I  calculated  to  shift 
her.  I  was  not  given  a  chance  to  shift  her,  •  •  •  Q.  Where 
were  you  when  the  car  started?  A.  Jerked  back  in  the  scat,  and 
out  went  the  child.  Q.  Where  were  you  when  the  car  started? 
A.  Just  stepping  up  on  the  side;  just  getting  into  my  seat;  just 
stepping  to  get  into  it, — sit  down.  Q.  Then  what  happened? 
A.  Well,  it  gave  such  a  jerk  that  it  leaned  me  way  over,  and  I  heard 
the  little  child  holler,  '  Papa,'  She  slid  off,  and  the  car  went  over 
her  foot." 

He  further  testified  that  he  could  not  say  that  he  was  inside  the 
car  at  the  time  it  started ;  that  he  was  hardly  seated  when  the  car 
jerked,  and  he  was  thrown  down.  The  daughter  Bertha  testified 
that,  when  the  car  started,  her  father  was  in  the  car,  on  the  step  of 
the  car,  getting  into  it.  The  plaintiff  was  seated.  Her  father, 
Lydia,  and  the  witness  were  standing  up,  and  were  thrown  into  their 
seats.  When  the  plaintiff  was  placed  in  the  car,  it  was  partly  on  the 
crosswalk  at  the  junction  of  those  two  streets.  It  is  said  by  the 
learned  counsel  for  the  defendant  that  the  curve  continued  from 
there  about  thirty  feet  to  the  commencement  of  the  straight  line  of 
the  track  in  Jay  street.  This  does  not  necessarily  appear  in  the 
record,  but  by  a  diagram  put  in  evidence  it  does  appear  that  the 
curve  extended  some  distance  in  Jay  street  from  the  crossing.  This 
has  some  importance,  for  the  reason  that  the  plaintiff's  father,  her 
sister  Bertha,  and  another  witness  testified  that  the  plaintiff  fell 
from  the  car  when  it  reached  or  struck  the  straight  track. 

Upon  the  theory  that  the  accident  did  not  occur  at  the  starting  of 
the  car,  and  until  it  had  passed  the  distance  of  thirty  feet,  it  is  with 
much  force  urged  that  there  is  no  support  for  the  charge  that  it  was 
attributable  to  the  negligence  of  the  defendant.  No  such  imputation 
is  presumed  from  the  fact  that  a  passenger  in  a  car  is  injured  by  the 
movement  of  it  in  passing  on  the  cu  rve  of  a  railroad,  but  a  passenger 
may,  by  his  situation  on  a  car,  be  so  exposed  to  danger  of  injury  by 
a  rapid  movement  of  it  on  a  sharp  curve  as  to  require  the  motormao, 
advised  of  the  situation,  and  having  the  car  under  his  control,  to  use 
care  for  the  safety  of  the  passenger.  Werle  v.  Railroad  Co.,  98  N.  Y. 
650;  Francisco  v.  Railroad  Co.,  88  Hun,  464,  34  N,  Y,  Supp.  859; 
Lapointe  v.  Railroad  Co,,  144  Mass.  18,  10  N.  E.  Rep,  497.  This 
cannot  ordinarily  be  appIicaMe  to  passengers  seated  in  cars,  as 
there  may  be  no  reasonable  apprehension  of  danger  to  result  to 
them  from  the  movement  of  the  cars  in  passing  over  curves  in  the 
road ;  and  the  same  may  be  said  of  children  in  the  care  or  under  the 
supervision  of  persons  with  them.  In  the  present  case  the  father  of 
the  plaintiff  was  respransible  for  the  care  of  the  plaintiff  against 
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danger  so  far  as  he  was  permitted,  under  the  circumstances,  to 
exercise  that  care  for  her  protection  against  the  danger  to  which  she 
was  subjected.  If  he  had  time  or  opportunity  to  put  her  into  a  place 
of  safety,  or  to  give  her  his  protection  before  the  car  started,  and  if 
the  car  started  with  no  unnecessary  jerk,  then  there  can  be  no 
imputation  of  negligence  against  the  defendant. 

It  may  be  observed  that  the  duty  of  a  common  carrier  towards 
passengers  for  their  safety  requires  something  more  than  ordinary 
or  reasonable  care.  It  calls  for  watchfulness  and  a  high  degree  of 
care  and  skill  to  guard  against  injury  to  them  in  that  relation. 
Maverick  v.  Railroad  Co.,  36  N.  Y.  378  (1).  In  view  of  the  circum- 
stances, as  detailed  by  the  evidence  of  the  plaintiff's  father,  can  it 
be  said,  as  matter  of  law,  that  the  defendant  did  not  fail  to  use  the 
care  required  of  it,  and  that  the  plaintiff's  injury  was  not  attributable 
to  such  failure?  The  defendant's  servants  having  the  charge  of  the 
car  saw  or  ought  to  have  seen  the  father  put  the  child  into  the  seat 
of  the  open  car,  followed  by  his  proceeding  to  get  aboard.  The 
conclusion  was  warranted,  from  his  evidence,  that  he  had  no 
opportunity  to  sit  down  himself  or  to  look  after  the  child  before  the 
car  started  with  a  quick  motion  and  rapidly,  by  which  he  was  jerked 
back  into  the  seat.  He  adds,  "  And  out  went  the  child."  Thus, 
according  to  his  statement,  he  was  prevented  from  doing  anything 
by  way  of  taking  care  of  her  before  she  was  thrown  or  fell  from  the 
seat  where  he  had  temporarily  placed  her.  He  says  that  he  put  the 
child  as  far  on  the  seat  from  the  end  as  he  could,  intending  to  place 
her  elsewhere  in  the  car.  The  inference  was  permitted  from  the 
evidence  that  the  misfortune  was  caused  by  the  starting  of  the  car 
suddenly,  too  quickly,  by  its  starting  before  the  father  was  able  to 
get  to  his  seat  or  to  give  any  attention  to  the  child ;  and  whether  she 
tumbled  o£E  at  that  moment  or  a  moment  later,  the  inference  was 
nevertheless  permitted  that  the  fall  of  the  plaintiff  and  her  injury 
resulted  from  such  starting  of  the  car  without  the  care  which  the 
defendant,  under  the  circumstances,  was  required  to  exercise  for  the 
safety  of  the  plaintiff.  Akersloot  v.  Second  Ave.  R.  R.  Co.,  131 
N.  Y.  599  {2);  De  Rozas  v.  Metropolitan  St.  R.  Co.,  13  App. 
Div.  296  (3).  The  view  taken  of  the  case  is  that  the  question 
arising  on  the  charge  of  negligence  of  the  defendant,  as  well  as  that 

I.  Maverick    v.   Eighth  Av.    R.    R.      131   N,   Y.  599,  is  reported  Id  5  Am. 
Co.,  36  N.  Y.  37B.  is  reporied  in  5  Am.     Ncr.  Cas.  359. 
Neg.  Cas.  93. 

3,  De   Roias  ».  Metropolitan  Street 
a,  Akersloot  v.  Second  Ave,  R.  Co.,      R.  Co.,  13  App.  Div.  (N.  Y.)  196.  is  re- 
ported  in  I  Am.  Neg,  Rep.  145. 
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of  the  contributory  negligence  of  the  plaintiff's  father,  was  for  the 
jury. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

AH  concurred,  except  Bartlett,  J,,  not  sitting. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event. 

McCAULEY  V.  HUTKOFF. 

Supreme  Court,  Mew  York,  Appellate  Term,  April,  l^. 


MASTER  AND  SERVANT  —  SCOPE  OF  EMPLOYMENT.  —  A  provisioB  in  a 
policy  of  plate  glass  insurance  that  the  assured  should,  whenever  dcccs- 
sary,  at  his  own  expense,  remove  any  woodwork,  eras  fixtures,  or  other 
obstruction  to  the  replacing  of  glass,  will  not  relieve  a  contractor  employed 
by  the  insurer  to  replace  glass,  from  liability  for  damages  caused  by  his 
servants  in  removing  a  gas  pipe  when  such  removal  was  unnecessary,  as 
iheir  acts  were  performed  in  the  course  of  their  employment. 

INSURANCE  —  NOTICE  TO  REMOVE  OBSTRUCTION  UNDER  POLICY.  — 
Where  such  a  provision  existed  ii  was  the  duty  of  the  insurer  or  its  con- 
tractor lo  notify  the  assured  that  an  obstruction  existed,  unless  the  circum- 
stances showed  that  he  knew  or  must  have  known  the  fact,  and  if  they 
proceeded  to  remove  the  obstruction  without  such  notice,  they  were  liable 
for  want  of  proper  care  in  so  doing. 

LIABILITY  OF  MASTER  FOR  SERVANT'S  ACTS.  —  Where  the  act  of  the 
servants  in  attempting  to  remove  the  obstruction  was  not  a  wanton  or 
wilful  trespass  but  was  done  in  the  exercise  of  their  judgment  or  for  their 
convenience  in  performing  the  duty  upon  which  they  were  sent,  the  master 
is  liable  though  his  instructions  not  la  touch  the  gas  pipes  were  disre- 
garded (I). 
Appeal  from  judgment  of  justice  of  Eighth  District  Court,  in 

favor  of  plaintiff. 
Alburtis  Perrv  and  David  Leventsitt,  for  appellant. 
Albert  W,  Vening  and  Vehino  &  Sichel,  for  respondent. 
The  plaintiff  was  insured  in  the  Fidelity  &  Casualty  Company  of 

New  York  against  loss  by  the  breakage  of  glass  in  his  premises,  315 

I.  The  rule  is  stated  in  Cosgrove  v.  in    the   prosecution    of    the   master's 

Ogden.  4g  N.  Y.  355:     "  The  test  of  a  business,  devitilesfrora  his  instructions 

master's   responsibility  for  the  act  of  as  to  the  manner  of  doing  it,  this  does 

his   servant   is   whether   the    act   was  not  relieve   the   master   from  liability 

done  in  the  prosecution  of  the  master's  for  his  acts."     The  rule  is  Che  same 

business,  and  not  whether  it  was  done  where  the  act  of  the  servant  was  not 

in  accordance  with  the  instructions  of  necessary  to  the    proper  performance 

the  master  to    the   servant.      When,  of  his  duty  to  his  master.     McCann  v. 

therefore,  the  servant,  while  engaged  Traction  Co.,  I  Am.  Neg.  Rep.  47S. 
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Tenth  avenue,  occupied  by  his  tenant,  Charles  Pope.  The  insurance 
company  contracted  with  the  defendant,  Nathan  HutkofE,  to  replace 
any  glass  which  it  insured  under  its  policies,  and  his  employees,  who 
were  sent  by  him  to  replace  a  plate  glass  window  in  the  plaintifF's 
premises,  interfered  with  the  gas  fixtures  there,  with  the  result  that 
an  explosion  occurred,  causing  damage,  for  which  the  plaintiff  has 
recovered  judgment  against  their  employer,  HutkofE. 

Judgment  affirmed.     All  concur. 

Opinion  by  Daly,  P.  J. 

WEST  V.  NEW  YORK  CENTRAL  AND  HUDSON 
RIVER  RAILROAD  COMPANY. 

Supreme  Court,  New  York,  Appellate  Division,  Fourth  Departme^, 
April,  iS^j. 


FELLOW-SERVANTS  — CAR  INSPECTOR  AND  BRAKEMAN.  —  Whereacar 
inspector  was  sent  lo  a  distant  point  on  business  of  tbe  road  and  could 
have  returned  on  a  passenger  train,  but  instead  delayed  his  return  for  the 
purpose  of  visiting  friends  until  midnight  and  then  boarded  a  freight  train 
and  was  permitted  by  the  conductor  to  ride  in  the  caboose  though  he  had 
no  pass,  and  was  not  in  his  working  attire,  and  a  collision  occurred  in 
which  the  car  inspector  was  killed,  the  company  was  not  liable  as  the  car 
inspector  was  not  a  fellow-serviint  of  the  brakeman  through  whose  incom- 
petency the  collision  occurred,  but  a  passenger  riding  without  right  in  the 

Appeal  from  judgment,  Supreme  Court,  Wayne  County,  in  favor 
of  plaintiff. 

Albert  H.  Harris,  for  appellant. 

E.  S.  Jenney,  for  respondent. 

This  action  was  brought  to  recover  damages  sustained  by  reason 
of  the  death  of  plaintiff's  son,  claimed  to  have  been  caused  by  the 
negligence  of  the  defendant  in  keeping  in  its  employment  an 
incompetent  brakeman.  Plaintiff's  intestate,  Charles  E.  West,  who 
was  twenty  years  of  age,  and  four  years  in  defendant's  employ,  was 
killed  on  the  morning  of  August  6th,  1891,  in  what  has  been  known 
as  the  "  Montezuma  Wreck,"  upon  the  West  Shore  Railroad,  at  that 
time  operated  by  the  defendant.  The  accident  was  occasioned  by 
the  west-bound  ■  passenger  train,  known  as  "No,  3,"  coming  into 
collision  with  the  rear  end  of  an  extra  freight  train,  in  the  caboose 
of  which  West  was  riding. 

Evidence  was  given  tending  to  show  that  it  was  a  general  and 
notorious  custom  upon  this  railroad  for  employees  to  be  permitted 
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to  ride  upon  its  freight  trains  without  exhibiting  a  pass,  and  that 
this  custom  was  especially  true  of  car  inspectors  going  to  and 
returning  from  their  work.  Appellant's  counsel  has  pointed  out 
defects  in  this  proof  of  custom  in  essential  particulars,  and  especially 
in  its  application  to  the  circumstances  of  this  case.  And,  since  West 
was  not  in  the  attire  of  a  workman,  the  conductor  had  no  right  to 
assume,  nor  could  he  rightfully  take  his  word  for  it,  that  he  was 
returning  from  work  or  business  of  the  companji,  and  it  was  his 
duty,  under  the  circumstances,  to  deny  him  passage;  and  the  com- 
pany  therefore  is  not  bound  by  his  assent.  When  employees  are 
attired  in  work  clothes,  that  is,  of  course,  some  indication  to  the 
conductor  that  they  are  going  to  or  returning  from  work.  But  here 
the  case  is  entirely  different.  We  are  of  the  opinion,  therefore,  that 
the  plaintiff  is  not  entitled  to  recover  upon  the  case  presented. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  abide  the 
event. 

Opinion  by  Green,  J, 


MAISELS  V.  DRY  DOCK,  EAST  BROADWAY  AND 
BATTERY  PARK  RAILROAD  COMPANY. 

Supreme  Court,  New  York,  Appellate  Division,  First  Department, 
April,  i8gj. 


ALIGHTING  FROM  STREET  CAR  IN  MOTION.  —  In  an  acUon  for  personal 
injuries  sustained  while  alighting  from  a  street  car  a  charge  that  "  the 
omission  of  the  driver  to  stop  the  car  on  the  request  of  the  plaintiff  would 
not  justify  or  excuse  the  act  of  the  plaintiff  in  attempting  to  alight  from  the 
front  platform  of  the  car,  while  the  car  was  in  motion,  and  the  horses  on  a 
trot,  if  you  find  from  the  evidence  that  was  the  fact,"  was  not  an  instrtic- 
lion  that  the  plaintiff  was  guilty  of  contributory  negligence  as  matter  o( 
law,  if  he  attempted  to  get  off  the  car  while  it  was  in  motion,  but  was 
merely  supplemental  to  a  previous  instruction  that  it  was  for  the  jury  to  say 
whether  the  plaintiff  was  negligent  in  getting  off  when  he  did,  if  (bey 
found  thai  the  car  was  then  in  motion. 

EVIDENCE  —  POLICE  REGULATION  —  STREET  CROSSING.  —  Where 
plaintiff  contended  that  he  asked  the  conductor  and  that  the  conductor  con- 
sented to  stop  the  car  on  the  near  side  of  a  street  crossing,  which  the  con- 
ductor denied,  it  was  proper  to  allow  evidence  of  the  custom  of  stopping 
cars  on  the  far  side  of  the  crossing  and  of  a  police  regulation  that 
required  it, 

EVIDENCE.  —  Evidence  that  the  driver  of  the  car  wis  arrested  immediately 
after  the  accident  was  not  admissible  to  prove  negligence  on  his  part. 
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Appeal  from  judgment,  Supreme  Court,  New  York  Couaty, 
entered  upon  verdict  for  defendant. 

Samuel  Greehbaum,  for  appellant. 

John  M.  Scribner,  for  respondent. 

Barrett,  J. — The  action  is  to  recover  for  injuries  alleged  to 
have  been  sustained  through  the  defendant's  negligence.  The  evi- 
dence was  clearly  sufficient  to  support  the  verdict  which  the  jury 
rendered  for  the  defendant,  and  this  seems  to  be  conceded.  Our 
attention  is  called  only  to  alleged  errors  in  the  charge,  and  the 
admission  and  exclusion  of  evidence-  It  was  charged  that:  "  The 
omission  of  the  driver  to  stop  the  car  on  the  request  of  the  plaintiff 
would  not  justify  or  excuse  the  act  of  the  plaintiff  in  attempting  to 
alight  from  the  front  platform  of  the  car,  while  the  car  was  in 
motion,  and  the  horses  on  a  trot,  if  you  find  from  the  evidence  that 
was  the  fact."  To  this  the  plaintiff  excepted.  It  is  claimed  that 
the  jury  were  here  instructed  that,  if  the  plaintiff  in  fact  attempted 
to  get  off  the  car  while  it  was  in  motion,  this  was,  as  matter  of  law, 
contributory  negligence.  We  do  not  concur  in  this  construction  of 
the  charge.  It  had  previously  been  charged,  with  great  clearness 
and  distinctness,  that  it  was  for  the  jury  to  say  whether  the  plaintiff 
was  negligent  in  getting  off  when  he  did,  if  they  found  that  the  car 
was  then  in  motion.  The  charge  above  quoted  merely  supplemented 
this  by  an  instruction  that  such  negligence,  if  found,  was  in  no  man- 
ner excused  by  the  driver's  failure  to  stop  at  request.  This  charge 
was  perfectly  correct.  It  did  not  conflict  with  the  former,  and  the 
jury  could  not  have  been  misled.  The  plaintiff's  counsel  also  asked 
the  court  to  charge  "  that,  even  if  the  passenger  knew  there  was  a 
rule  that  he  must  wait  until  the  car  crosses  the  street,  that,  if  the 
jury  believed  the  driver  stopped  the  car,  so  as  to  enable  him  to 
alight,  before  he  crossed,  he  was  justified  in  getting  oft  the  car." 
The  court  said:  "  I  leave  it  to  you,  gentlemen,  to  say  whether, 
under  all  the  circumstances  of  the  case,  it  was  an  act  of  a  prudent 
man  to  get  off  as  he  did,  as  I  have  before  charged."  The  modifica- 
tion was  proper.  The  car  might  have  slowed  up,  and  yet  not  suffi- 
ciently to  make  it  safe  for  the  plaintiff  to  alight.  It  was  for  the 
jury  to  say  whether,  under  all  the  circumstances,  his  conduct  was 
reasonably  careful  and  prudent. 

The  car  in  which  the  plaintiff  was  riding  was  going  across  town, 
in  an  easterly  direction,  on  East  Broadway.  One  of  the  plaintiff's 
witnesses,  who  had  a  store  on  the  corner  of  East  Broadway  and  Pik« 
street,  where  the  accident  occurred,  was  asked  on  cross-examination 
whether  cars  did  not  always  stop  on  the  east  corner  of  Pike  street 
when  proceeding  east.    This  was  objected  to,  the  objection  overruled. 
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and  an  exception  taken.  The  witness  answered  in  the  aSnna- 
tive.  There  was  also  introduced  in  evidence,  over  the  plaintiff's 
exception,  an  order  of  the  superintendent  of  police,  issued  in  tSSa. 
directing  all  drirers  of  cross-town  cars  going  east  to  stop  at  easterly 
crossings.  This  evidence  was  properly  admitted.  It  was  the 
defendant's  contention  that  the  plaintiff  attempted  to  get  off  even 
before  the  car  reached  the  westerly  crossing,  and  that  he  gave  no 
notice  of  his  intention.  The  plaintiff,  on  the  other  hand,  contended 
that  be  asked  the  conductor  to  stop  at  the  westerly  crossing;  that 
the  tatter  acquiesced,  and  slowed  up;  and  that  he  suddenly  started 
up  again  before  the  plaintiff  was  able  to  get  off.  The  regular  practice 
and  custom,  which  the  evidence  in  question  tended  to  establish,  to 
stop  at  the  easterly  corner,  was  certainly  competent  to  show  the 
greater  probability  of  the  defendant's  theory,  and  the  testimony  in 
support  of  it.  The  testimony  last  above  quoted  does  not  depend  for 
its  admissibility  upon  the  plaintiff's  knowledge,  or  presumed  knowl- 
edge, of  the  custom.  That  is,  in  fact,  quite  immaterial.  Whether 
the  plaintiff  knew  of  the  custom  or  not,  he  was  not  justified  in  trying 
to  get  off  of  the  car  if  it  did  not,  in  fact,  stop,  but  was  proceeding 
at  a  rate  of  speed  which  made  it  dangerous  to  attempt  to  alight. 
This  disposes  of  an  exception  taken  by  the  plaintiff  to  the  refusal  to 
charge,  otherwise  than  had  been  already  charged,  that  the  plaintiff 
was  not  bound  by  the  rule  of  the  superintendent  of  police  unless  he 
had  knowledge  of  it.  All  that  was  necessary  has  been  already  said 
on  the  subject,  and  the  request  as  made  was  misleading.  Whether 
or  not  the  plaintiff  was  bound  by  the  rule  in  question,  he  was  cer- 
tainly bound  not  to  get  oS  the  car  while  it  was  proceeding  at  a 
dangerous  rate.  The  request  tends  to  indicate  that,  if  the  plaintiff 
had  a  right  to  think  the  car  would  stop  at  the  near  crossing  he 
might  try  to  get  off  there  whether  it  did  or  not.  So  far  as  this  is 
not  the  tendency  of  the  request,  it  is  entirely  irrelevant  and  imma- 
terial. 

At  the  trial  a  roundsman  and  police  officer,  who  were  present  at 
the  scene  of  the  accident  shortly  after  it  occurred,  testified  that  the 
plaintiff  admitted  that  he  got  off  while  the  car  was  in  motion,  and 
that  he  alone  was  to  blame.  It  also  appeared  incidentally  that  the 
driver  was  arrested.  At  the  defendant's  request  it  was  charged  that 
the  jury  were  not  to  consider  this  fact  at  all.  This  amounted  to  a 
refusal  to  charge  an  immediately  preceding  request  of  the  plaintiff's, 
that  the  fact  was  to  be  considered  in  determining  whether  the  testi- 
mony given  as  to  the  plaintiff's  admissions  was  true.  Concededly, the 
evidence  was  not  competent  on  the  issue  of  the  defendant's  negli- 
gence, and  we  do  not  think  it  had  any  legitimate  bearing  on  the 
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particular  head  pointed  out.     It  was  not  for  the  police  officers  to 
pass  upon  the  question  of  who  was  to  blame.     It  was  a  proper  sub- 
ject for  judicial  action. 
Judgment  affirmed. 


WELSH  V.  ERIE  AND  WYOMING  VALLEY 
RAILROAD  COMPANY. 

Supreme  Court,  Pennsylvania,  May,  iSgj. 


BODY  FOUND  ON  TRACK— PRESUMPTION.  —  It  will  not  be  presumed 
thai  the  negligence  of  a  railroad  company  in  failing  to  guard  a  crossing  in 
the  city  was  the  cause  of  the  death  of  a  person  whose  body  was  found  on 
the  track  near  the  crossing  where  there  was  no  evidence  of  how  the  body 
came  there. 

Appeal  from  judgment,  Court  of  Common  Pleas,  Wayne  County, 
in  favor  of  plaintiff. 

Homer  Green,  for  appellant. 

Chas.  a.  McCarty  and  Frank  P.  Kimble,  for  appellee. 

Dean,  J.  —  A  highway  orstreet  in  the  borough  of  Hawlcy,  Wayne 
county,  crosses  the  railroad  track  of  defendant  company  at  grade. 
The  defendant  maintained  gates  at  the  crossing,  and  a  man  to 
operate  them  during  the  day,  but  not  at  night.  It  also  maintained 
three  lamps  at  the  crossing,  which  were  kept  lighted  during  the 
night.  Between  nine  and  ten  o'clock  at  night  on  November  73,  1895, 
Thomas  Cunion,  a  fireman  on  an  engine  which  stood  on  a  siding  near 
the  crossing,  found  Patrick  Welsh,  son  of  plaintiff,  lying  a  few  feet 
from  the  crossing,  between  the  tracks  of  the  railroad.  He  was 
badly  bruised  and  crushed,  and  died  in  a  few  hours  afterwards.  The 
plaintiff  alleged  that  her  son's  death  was  the  result  of  the  railroad 
company's  ncghgence,  and  brought  this  suit.  The  court  submitted 
the  evidence  to  the  jury,  on  three  questions:  r.  Was  the  non- 
operation  of  the  gates  at  night-time  negligence?  z.  Was  the 
absence  of  a  flagman  in  the  night-time  negligence?  3.  Was  there 
negligence  in  failure  to  maintain  sufficient  lamps  at  the  crossing? 
If  they  found  against  defendant  on  either  question,  then  they  were 
instructed  to  find  whether  Patrick  Welsh  was  lawfully  upon  the 
crossing  when  he  received  his  injuries,  and,  if  he  was,  plaintiff  was 
entitled  to  damages.  There  was  a  verdict  for  plaintiff,  and  defend- 
ant now  appeals.  The  appellant  prefers  but  one  assignment  of 
error,  —  the  refusal  of  the  court  below  to  affirm  its  fourteenth  point. 
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as  follows:     "  Under  all  the  evidence  in  this  case,  the  verdict  must 
be  for  defendant." 

No  one  saw  deceased  on  the  crossing.  Though  near  to  it,  he  was 
not  on  it  when  found.  No  one  saw  him  struck  by  a  train.  If  struck 
by  a  train,  whether  he  was  on  the  crossing  when  struck,  or  was 
approaching  it  from  the  railroad  track,  is  not  known.  Assuming, 
then,  as  to  the  general  public,  that  the  company  was  negligent  in  not 
operating  the  gates  at  night,  or  in  not  maintaining  a  flagman  at 
night,  or  in  not  keeping  a  sufficient  light,  this  negligence  must  be  so 
connected  with  the  injury  to  deceased  as  to  afiford  a  presumption 
that  the  negligence  caused  the  injury.  But  how  can  we  presume  the 
negligence  caused  the  injury  when  there  is  no  necessary  connection 
between  the  alleged  negligence  and  the  injury?  To  make  the  con- 
nection, we  must  presume  he  was  thrown  from  the  crossing  to  the 
track,  and  further  presume  he  was  lawfully  upon  the  crossing  when 
struck.  If  he  had  been  seen  walking  upon  it,  or  even  going  on  the 
highway  towards  it,  the  jury  might  have  found  that  he  was  lawfully 
upon  it.  The  law  does  not  presume  that  the  presence  of  a  person 
upon  a  railway  track  is  lawful.  It  will  presume  that  a  traveler  upon 
a  highway  leading  to  a  railroad  track  crossing  is  lawfully  upon  the 
track  for  the  purpose  of  crossing  it;  but,  if  only  found  there,  he 
may  have  been  there  as  a  mere  loiterer,  or  he  may  have  been  a  tres- 
passer walking  on  the  ties  to  reach  a  destination  not  touched  by 
the  highway.  In  this  case  the  jury  were  permitted  to  presume  neg- 
ligence on  the  part  of  defendant,  then  to  presume  that  deceased  was 
lawfully  on  the  railroad  track,  and  then  to  still  further  presume  that 
defendant's  negligence  caused  his  death.  The  plaintiff  was  bound 
not  only  to  prove  negligence  as  to  the  general  public  using  the 
crossing,  but  to  go  further,  and  show  that  this  negligence  was  the 
proximate  cause  of  a  particular  individual's  death,  or,  as  in  this 
case,  of  Welsh's  death.  A  presumption  must  be  based  on  a  fact  or 
facts,  not  on  a  presumption.  Railway  Co.  v.  Henrice,  92  Pa.  St. 
434;  Railroad  Co.  v.  Evans,  53  Pa.  St.  253.  In  Railroad  Co.  v. 
Schertle,  97  Pa.  St.  450,  a  brakeman,  while  coupling  cars,  fell  under 
the  wheels  of  the  engine,  and  was  killed.  The  track  at  that  point 
was  defective, — also,  the  step  of  the  tender  on  the  engine ;  and  it 
was  urged  as  an  inference  that  his  fall  was  due  to  one  or  other  of 
the  defects.  This  court,  in  reversing  the  judgment,  said:  "  There 
was  not  a  particle  of  proof  that  either  the  track  or  step  had  anything 
to  do  with  his  death.  For  aught  that  appears,  he  may  have  fallen 
into  a  fit,  or  for  some  cause  wholly  disconnected  from  either.  The 
case  was  submitted  to  the  jury  without  evidence,  and  the  verdict  has 
no  better  foundation  than  a  guess,"     The  evidence  here  shows  that 
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this  young  man  was  intoxicated  in  the  village  shortly  before  he  was 
found.  The  jury  might,  on  such  fact<i,  with  as  much  reason  as  is 
shown  by  their  present  verdict,  have  guessed  that  he  lay  down  on 
the  track  in  a  stupor.  The  assignment  of  error  is  sustained,  and 
the  judgment  is  reversed. 

GLEIM  V.  HARRIS  ET  AL. 

Supreme  Court,  Pennsylvania,  May,  i8g7. 


COLLISION  AT  CROSSING  —  CONTRIBUTORY  NEGLIGENCE.  —  It  belag 
proved  that  the  deceased  at  a  number  of  places  within  330  feet  of  the 
crossing  could  have  seen  the  train  by  which  he  was  killed,  his  failure  to 
stop,  look  and  listen  while  driving  that  distance  was  negligence /^r  te. 

Kw^K\.  from  judgment  of  nonsuit,  Court  of  Common  Pleas,  Cum- 
berland County,  in  action  against  defendants,  receivers  of  Phila- 
delphia &  Reading  Railroad  Company. 

The  Court  of  Common  Pleas  rendered  the  following  opinion  in 
dismissing  the  motion  (Biddle,  P.  J.): 

"  About  six  o'clock  in  the  morning  of  December  10,  1895,  Michael 
Gleim,  the  husband  of  plaintiff,  started  from  home,  with  four  horses 
hitched  in  a  large  country  wagon,  for  the  purpose  of  getting  a  load 
of  wood  at  the  mountain.  In  the  southern  end  of  the  borough  of 
Mt.  Holly  Springs,  the  turnpike  on  which  the  traveled  intersects  the 
defendant's  railroad  at  an  acute  angle;  and  when  he  was  three 
hundred  and  thirty  feel  from  this  crossing  he  stopped  the  horses, 
and  looked  and  listened  for  an  approaching  train.  He  rode  the 
saddle  horse  and  drove  the  team,  while  his  nephew  Charles  accom- 
panied him,  stood  in  the  wagon,  near  the  middle  of  the  bed,  and,  at 
his  uncle's  instruction,  kept  watch  for  the  cars.  The  morning  was 
a  cold  one.  The  road  was  frozen,  and  the  wagon  made  considerable 
noise  as  it  moved  along  over  the  hard  ground.  Mr.  Gleim  had  on 
a  large  overcoat,  with  a  comforter  around  his  neck,  and  a  cap  pulled 
down  over  his  ears.  At  the  point  of  stoppage  a  person  standing  on 
the  road  could  have  seen  up  the  track  over  fourteen  hundred  feet, 
but  one  standing  in  the  wagon  could  not  sec  so  far,  on  account  of 
the  limbs  of  the  trees  which  lined  the  side  of  the  road.  Neither  Mr. 
Gleim  nor  his  nephew  heard  or  saw  anything  which  indicated  that  a 
train  was  coming,  and  the  former  then  s^d,  '  I  guess  we  are  per- 
fectly safe  to  go  on,*  and  the  latter  replied,  '  I  would  think  so.* 
whereupon  the  horses  were  started  at  a  slow  trot,  and  at  that  place 
had  just  passed  over  the  crossing  when  the  rear  end  of  the  wagon 


DigiLizedbyGoOglc 


780  AMERICAN  Negligence  Reports. 

was  struck  by  a  train.  The  result  of  the  collision  was  that  plaintiff's 
husband  was  thrown  violently  to  the  ground,  and  sustained  injuries 
from  which  he  died  one  weeic  subsequently.  A  danger  signal  was 
blown  by  the  engineer  when  the  locomotive  was  about  one  hundred 
and  fifty  feet  distant  from  this  crossing,  and  at  that  time  the  front 
horses  had  crossed  the  railroad  and  the  rear  ones  were  on  it.  Charles 
testified  that  it  was  daylight,  and  that  he  was  constantly  looking  in 
the  direction  of  the  approaching  train  from  the  moment  the  horses 
were  started  on  a  trot  until  the  danger  whistle  was  blown,  and  that 
he  did  not  see  the  train  until  he  heard  the  whistle ;  yet  how  he  could 
have  failed  to  see  it,  except  through  negligence,  is  inexplicable. 
The  evidence  proved  conclusively  that,  from  various  places  on  the 
last  three  hundred  and  thirty  feet  of  road  over  which  the  horses 
passed,  a  person  could  see  between  the  trees  about  fourteen  hundred 
feet  up  the  track,  and  that  the  nearest  tree  to  the  crossing  was 
twenty-eight  feet  from  the  middle  of  the  rails,  between  which  point 
and  the  track  there  was  an  unobstructed  view  up  the  railroad  for 
thirteen  hundred  feet.  The  evidence  also  was  quite  convincing  that 
the  regular  station  signal  was  blown  at  the  whistling  post,  which  was 
one  thousand  one  hundred  and  thirteen  feet  from  the  scene  of  the 
accident,  but  whether  or  not  this  occurred  is  unessential  to  a 
determination  of  the  case.  It  being  proved  that  the  deceased,  at  a 
number  of  places  within  three  hundred  and  thirty  feet  of  the  cross- 
ing, could  have  seen  the  train  by  which  he  was  killed,  his  failure  to 
stop,  look,  and  listen  while  traversing  said  distance  was  negligence 
per  se,  and  the  judgment  of  nonsuit  was  therefore  properly  entered. 
The  legal  principle  involved  is  distinctly  laid  down  in  Railroad  Co. 
V.  Beale,  73  Pa.  St.  504;  Myers  v.  Railroad  Co.,  150  Pa,  St.  386, 14 
Atl.  Rep.  747;  Gangawer  v.  Railroad  Co.,  168  Pa.  St.  265,  33  Atl. 
Rep.  21 ;  and  numerous  analogous  cases.  And  now,  Novembers, 
1896,  the  motion  to  set  aside  the  judgment  of  nonsuit  is  dismissed." 

John  Hays  and  H.  S.  Stuart,  for  appellant. 

J.  W.  Wetzel  and  Conrad  Hambletom,  for  appellees. 

Per  Curiam.  —  We  are  not  convinced  that  there  is  any  error  ia 
this  record.  The  judgment  denying  the  motion  to  take  off  the  non- 
suit is  affirmed  on  the  opinion  of  the  learned  president  of  the  Com- 
mon  Pleas. 
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McMANIGAL  v.  SOUTH  SIDE  PASSENGER 
RAILWAY  COMPANY. 

Supreme  Court,  Pennsylvania,  May,  iSgy. 


COLLISION  — HORSE  JUMPING  IN  FRONT  OF  CAR.  —  Where  the  horse 
that  pUiaciS  was  driving  suddenly  and  wiibout  any  waming  sprang  across 
the  track  in  front  of  an  approaching  car  nhen  it  was  only  ten  feet  away, 
there  was  no  negligence  shown  on  the  part  of  Ibe  company. 

Appeal  from  judgment  of  compulsory  nonsuit.  Court  of  Common 
Pleas,  Lycoming  County, 

T.  M.  B.  Hicks  ani]  W.  H.  Spencer,  for  appellant. 

C.  La  Rue  Mukson  and  Addison  Candor,  for  appellee. 

Per  Curiam. — The  sole  question  in  this  case  is  whether  the 
court  "  erred  in  refusing  to  set  aside  the  judgment  of  compulsory 
nonsuit."  A  careful  consideration  of  the  testimony  has  failed  to 
disclose  any  evidence  that  would  have  justified  the  court  in  setting 
aside  the  judgment.  It  conclusively  appears  by  uncontradicted 
testimony  that  the  collision  in  which  plaintiff  was  injured  was  one  of 
those  unfortunate  accidents  which  sometimes  unavoidably  occur 
without  any  apparent  negligence  on  the  part  of  anyone.  Plaintiff 
was  driving  northerly  on  Market  street.  South  Williamsport,  between 
defendant  company's  track  and  the  curbstone,  while  its  car  was 
approaching  him  on  a  down  grade  from  the  opposite  direction. 
When  the  car  was  about  ten  feet  from  plaintilT's  horse,  the  latter 
suddenly  sprang  across  the  track  in  front  of  the  car,  and  the  collision 
was  inevitable.  It  came  without  warning  to  either  party;  and,  so 
far  as  shown  by  the  testimony,  nothing  could  have  been  done  to 
avert  it.  On  the  ground,  therefore,  that  there  was  no  evidence  of 
defendant  company's  negligence  to  go  to  the  jury,  we  are  all  of 
opinion  that  the  motion  to  take  off  the  judgment  of  nonsuit  was 
rightly  denied. 

Judgment  affirmed. 
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INNES  V.  CITY  OF  MILWAUKEE. 

Supretm  Court,  Wisconsin,  April,  iSyj. 


MASTER  AND  SERVANT  — USING  APPLIANCE  IN  GENERAL  USE 
THOUGH  NOT  THE  BEST.  —  An  employer  who  uses  a  casMron  bend  in 
a  blow-off  pipe  lo  a  steam  boiler,  is  not  liable  to  an  employee  for  injuries 
sustained  by  the  bursting  of  the  cast-iron  bend  where  it  appeared  th'at  such 
bends  were  in  general  use  though  safer  appliances  were  known  and  used. 

CONTRADICTORY  JUDGMENT.  ~  A  judgment  rendered  on  a  special  verdict 
(hat  finds  the  defendant  free  from  negligence  and  also  guilty  of  it  cannot  be 
sustained. 

Appeal  from  judgment,  Circuit  Court,  Milwaukee  County,  in  favor 
of  plaintiff. 

Plaintiff's  intestate  was  an  employee  of  the  defendant  and  assisted 
in  attending  to  the  boilers  used  in  generating  steam  for  power  to 
operate  its  water  pumps.  One  of  the  necessary  attachments  to  the 
boilers  was  a  blow  off  pipe  to  empty  the  boilers.  A  cast-iron  bend 
was  attached  to  the  wrought-iron  pipe  by  means  of  a  thread  on  the 
pipe  and  in  the  elbow  whereby  the  two  were  screwed  together.  The 
pressure  of  the  steam  caused  the  bend  to  burst  and  the  escaping 
steam  and  hot  water  so  scalded  the  plaintiff's  intestate  as  to  cause 
his  death. 

Chas.  H.  Hamilton  and  M.  W.  Nohl,  for  appellant. 

Bell,  Bkazee  &  Stover,  for  respondent. 

Makshall,  J.  (after  stating  the  facts). — The  alleged  negli- 
gence consisted  in  the  use  of  a  cast-iron  bend  attached  to  a  wrought 
iron  pipe  in  the  manner  described  in  the  complaint.  All  the  evi- 
dence to  establish  want  of  ordinary  care  on  defendant's  part  was 
directed  to  the  question  of  whether  such  a  bend  was  generally  con* 
sidered  reasonably  safe,  and  was  in  general  use  for  the  purpose  to 
which  it  was  put  in  defendant's  steam  plant,  at  and  before  the  time 
of  the  injury.  The  jury  determined  that  question  in  defendant's 
favor,  by  finding  that  such  pipe  and  bend  were  constructed  of  the 
materials  and  in  the  manner  ordinarily  and  usually  employed  in  the 
construction  of  such  pipes  and  bends  at  and  prior  to  the  time  of 
the  accident.  True,  the  jury  also  found  that  safer  appliances  were 
known,  that  the  bend  in  question  was  obviously  defective,  and  that 
defendant  was  guilty  of  want  of  ordinary  care,  which  was  the  proxi- 
mate cause  of  the  injury;  but  the  obvious  defect  referred  to  clearly 
goes  only  to  the  fact  that  the  bend  was  of  cast-iron,  and  attached  to 
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a  wrought-iron  pipe.  It  does  not  change  the  effect  of  the  finding  that 
the  appliance  was  one  of  the  kind  ordinarily  used,  both  in  respect  to 
material,  construction,  and  adjustment.*  If  the  finding  of  want  of 
ordinary  care  was  based  on  the  use  of  the  cast-iron  bend,  which  was 
a  usual  appliance,  and  usually  found  safe,  the  two  findings  directly 
contradict  each  other.  If  it  is  directed  to  the  finding  that  there  was 
a  safer  appliance  known  at  that  time,  it  applied  the  rule  that  a  per- 
son,  in  the  use  of  machinery,  must  take  advantage  of  known  improve- 
ments in  the  direction  of  safety,  which  rule  has  no  application  what- 
ever to  the  relation  of  master  and  servant.  The  true  rule  is  well 
stated  by  standard  text-writers,  to  the  effect  that  the  master  is  not 
liable  for  the  consequence  of  danger,  but  of  actionable  negligence. 
When  a  person  is  charged  with  such  negligence,  and  it  is  shown  that  his 
conduct  came  up  to  the  standard  of  persons  generally,  in  the  same 
business,  under  the  same  circumstances,  neither  jury  nor  court  has 
a  right  to  say  that  such  way  is  a  negligent  way  from  any  legal  stand- 
point. The  master  cannot  be  held  responsible  for  not  adopting 
the  best  way.  It  is  sufficient  if  he  takes  the  ordinary  way.  This 
rule  is  universal  in  its  application  to  the  relation  of  master  and  serv- 
ant, unless  such  ordinary  way  be  obviously  dangerous.  Guinard  v. 
Knapp,  Stout  &  Co.  Company  (decided  at  this  term  and  not  yet 
officially  reported),  70  N.  W.  Rep.  671  (1);  Wormwell  v.  Railroad 
Co.,  79  Me.  404,  10  Atl.  Rep.  49;  Coal  Co.  v.  Hayes,  128  Pa.  St.  294, 
18  Atl.  Rep.  387;  Bradbury  v.  Goodwin,  108  Ind.  286.  9  N.  E.  Rep. 
303;  Ship  Building  Co.  v.  Nuttall,  119  Pa.  St.  149,  13  Atl.  Rep.  65; 
Titus  V.  Railway  Co.,  136  Pa.  St.  618,  20  Atl.  Rep.  517.  So,  the 
effect  of  the  verdict  as  a  whole  was  to  find  both  that  defendant  was 
free  from  actionable  negligence,  and  was  guilty  of  such  negligence. 
A  verdict  so  contradictory  and  inconsistent  is  insufficient  to  sustain 
a  judgment.  Conroy  v.  Railway  Co.  (Wis.),  70  N.  W.  Rep.  496. 
This  case  is  ruled  by  the  decision  in  Guinard  v.  Knapp,  Stout  & 
Co.  Company.  It  is  there  held  in  effect  that  a  person  in  the  con- 
duct of  his  business,  who  furnishes  an  employee  with  a  place  to  work 
as  free  from  danger  as  other  persons  of  ordinary  care  and  caution, 
and  engaged  in  like  business  and  under  like  circumstances,  ordinarily 
furnish,  his  duty  in  that  regard  is  fully  performed.  It  may  he 
taken  as  the  settled  law  that  the  test  of  actionable  negligence  in  a 
case  where  the  servant  seeks  to  recover  damages  for  injuries  alleged 
to  have  been  caused  by  failure  of  duty  on  the  part  of  the  master  in 
respect  to  furnishing  such  servants  a  reasonably  safe  place  to  work  is 
whether  the  master  came  up  to  the  standard  of  persons  generally  under 

I.  See  ihis  case  next  reported  herein. 
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similar  circumstances.  Did  he  exercise  such  care  as  men  of  ordioary 
care  and  prudence  observe  in  and  about  their  affairs,  or,  in  other 
words,  such  care  as  the  great  mass  of  men  observe  under  similar 
circumstances?  Dreher  v.  Town  of  Fitchburg,  ai  Wis,  643;  Jung 
V.  City  of  Stevens  Point,  74  Wis.  547,  43  N.  W,  Rep.  513;  Ward  v. 
Railway  Co.,  29  Wis.  144;  Lockwood  v.  Railway  Co.,  92  Wis.  97,  65 
N.  W.  Rep.  866.  If  so,  and  an  injury  nevertheless  happens,  it  will 
be  without  legal  wrong;  hence  without  legal  redress. 

Applying  the  foregoing  to  the  facts  of  this  case,  it  is  plain  that 
the  jury  acquitted  the  defendant  of  any  breach  of  its  duty  to  exercise 
ordinary  care  in  respect  to  furnishing  plaintiff's  intestate  with  a 
reasonably  safe  place  to  work,  and  then  followed  with  the  incon- 
sistent finding  that  defendant  was  guilty  of  a  want  of  ordinary  care 
in  that  respect,  A  judgment  rendered  on  such  a  verdict  is  without 
any  basis  to  support  it.  Several  errors  are  assigned  on  the  brief  of 
counsel  for  the  appellant,  which  need  not  be  noticed,  for  if  errors 
in  fact,  and  prejudicial  as  well,  they  are  not  liable  to  occur  upon 
another  trial.  The  judgment  of  the  Circuit  Court  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 


GUINARD  V.  KNAPP,  STOUT  &.  CO.  COMPANY. 

Supreme  Court,  Wisconsin,  March,  iS^. 


MASTER  AND  SERVANT-- MACHINERY.  — Under  Sanb.  &  B.  Ann.  St. 
requiring  machinery  to  be  guarded,  whether  the  shafting  in  question  was 
"  so  located  as  to  be  dangerous  to  employees  when  engaged  in  their  ordi- 
nary duties,"  was  for  the  jury. 

INSTRUCTION.  —  Correct  instructions  should  be  given  as  asked  and  wiihont 
modification  (Rev.  St.  3853),  Refusal  is  error  unless  they  were  substan- 
tially given  in  the  general  charge. 

EMPLOYEE  INJURED  WHILE  OILING  MACHINERY  — SAFE  PLACE 
TO  WORK.  — Where  plaintiff  was  injured  by  his  clothing  being  canght  by 
an  exposed  set  screw  in  a  shaft  while  he  was  engaged  in  oiling  the  machin- 
ery, an  instruction  correctly  defining  the  duty  of  the  defendant  to  furnish 
plaintiff  a  safe  place  to  work,  such  as  other  employers  in  like  business 
furnished,  was  rendered  erroneous  by  adding  "  but  not  if  the  jury  find  that 
places  provided  by  such  other  employers  are  not  reasonably  safe  places." 

MASTER  AND  SERVANT.  — An  employer  is  only  required  10  exercise  the 
same  degree  of  care  respecting  his  employees  as  ordinarily  prudent  men 
engaged  in  the  same  business  observe,  and  is  not  liable  for  an  injury  to  an 
employee  which  might  not  have  happened  if  extraordinary  care  had  be«a 
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Appeal  from  judgmeat,  Circuit  Court,  Dunn  County,  entered  on 
verdict  for  plaintiff  for  $15,030.  The  report  of  the  case  on  the  first 
appeal  appears  in  90  Wis.  123,  from  which  the  following  facts  are 
taken.  On  the  retrial  the  evidence  was  substantially  the  same  as  on 
the  former  trial. 

At  the  time  of  the  injury,  July,  9,  1893,  the  plaintiff  was  twenty- 
seven  years  of  age  and  wag  employed  in  defendant's  saw-milt.  He 
was  oiling  a  rapidly  revolving  shaft  when  his  coat  sleeve  was  caught 
in  a  set  screw  and  he  was  whirled  around  the  shaft  and  lost  a  part 
of  his  left  arm  and  sustained  other  serious  injuries.  He  had  been 
employed  by  the  company  before  for  five  seasons.  Four  years  he 
was  employed  by  them  in  the  woods,  and  the  fifth  he  ran  an  edger 
in  the  second  story  of  the  mill.  In  April,  1892,  he  was  again 
employed  for  general  work  in  the  mill.  Soon  after  he  went  to  work 
the  millwright  in  charge  directed  him  to  oil  the  machinery,  a  task 
which  consumes  all  the  time  of  one  employee,  and  he  remained  at 
this  work  until  the  accident  occurred.  The  shaft  that  was  the  cause 
of  the  injury  was  on  the  first  floor  of  the  mill,  and  the  light  there 
was  poor.  The  plaintiff  testified  that  when  he  was  put  at  oiling  the 
machinery  the  millwright  directed  him  to  clean  out  all  the  oil-holes 
with  a  wire  before  putting  in  the  oil,  and  that  he  was  directed  to  oil 
the  machinery  on  the  second  story  when  the  mill  was  idle  at  noon, 
and  to  oil  the  balance  of  the  machinery,  including  that  by  which  he 
was  injured,  when  it  was  in  motion;  that  he  was  following  these 
directions  when  he  was  injured,  and,  that  he  then  stood  facing  a 
perpendicular  post  or  timber;  that  on  this  post  and  about  six  feet 
above  the  floor,  was  an  iron  box  or  bearing  in  which  a  horizontal 
shaft  rested,  and  on  either  side  of  this  box,  fastened  to  the  box  by 
means  of  set  screws,  were  iron  rings  or  collars  which  revolved  with 
the  shaft;  that  these  set  screws  projected  from  the  iron  collars 
about  three-quarters  of  an  inch,  and  a  groove  or  notch  was  cut  into 
the  post  for  the  purpose  of  allowing  the  set  screws  to  revolve;  that 
these  set  screws  were  about  six  inches  apart,  and  that  the  oil-hole, 
in  which  it  was  the  plaintiff's  duty  to  put  oil  to  lubricate  the  bearing, 
was  a  little  above  midway  between  the  set  screws;  that  the  plaintiff 
was  reaching  over  the  revolving  set  screws  with  his  left  hand  to  dig 
out  the  oil-hole  before  putting  in  the  oil;  that  neither  the  shaft  nor 
set  screws  had  any  guard  or  covering,  and,  that  when  in  rapid  motion, 
the  heads  of  the  set  screws  looked  like  a  solid  band  on  the  collar; 
that  there  was  a  rapidly  moving  iron  chain  above  plaintiff's  head, 
and  to  his  right  a  revolving  shaft  at  a  height  of  about  three  feet 
from  the  floor  and  at  right  angles  with  the  upper  shaft,  so  that  plain- 
tiff was  standing  in  the  only  practicable  place  in  which  he  could  stand 
Vol.  II  —  so 
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to  0'\  the  upper  shaft.  He  bad  an  oil  can  in  his  right  hand,  and  a 
piece  of  wire  to  dig  out  the  hole  in  his  left  hand,  and  while  he  was 
digging  it  out  the  set  screw  caught  the  left  wristband  of  his  jacket, 
drew  his  hand  and  forearm  in  between  the  shaft  and  the  post,  and 
injured  him  as  before  described.  The  plaintiff  also  claimed  that  no 
instructions  or  warnings  as  to  the  dangers  of  the  bu^ness  had  been 
given  to  him  and  that  he  had  never  noticed  the  set  screws  in  ques- 
tion, because  his  attention  had  not  been  directed  to  the  machinery 
by  his  duties,  eicept  when  it  was  in  rapid  motion,  and  when  in 
motion  he  claimed  that  the  set  screws  had  the  appearance  of  a  solid 
band. 

V.  W.  James  and  G.  M.  Woodward,  for  appellant. 

J.  R.  Matthews,  T.  F.  Frawley  and  C.  T.  Bumdv,  for 
respondent. 

Newman,  J.  —  When  the  evidence  was  all  in,  the  defendant  moved 
for  the  direction  of  a  verdict  for  the  defendant,  on  the  ground  that 
the  testimony  was  insufficient  to  establish  the  defendant's  liability. 
The  motion  was  denied ;  and  the  denial  is  alleged  for  error.  On  the 
former  appeal,  and  on  substantially  the  same  testimony,  this  court 
considered  the  evidence  sufficient  to  require  the  submission  of  the 
case  to  the  jury.  No  reason  is  perceived  why  that  decision  is  not 
to  be  deemed  res  adjudicata  on  this  appeal.  So  it  could  be  no  error 
to  deny  the  request. 

The  defendant  also  requested  the  court  to  instruct  the  jury  that  no 
statute  law  in  this  State  required  the  defendant  to  cover  or  guard 
the  set  screw  on  which  the  plaintiff  was  caught.  This,  also,  the 
court  refused.  Whether  the  statute  requires  such  machinery  to  be 
covered  or  guarded  depends  upon  whether  it  is  "  so  located  as  to  be 
dangerous  to  employees  when  engaged  in  their  ordinary  duties." 
Sanb.  &  B.  Ann.  St.  sec.  i636f,  subsec.  2.  That  is  a  question  of  fact 
for  the  jury.     It  was  not  error  to  refuse  the  instruction. 

There  being  evidence  sufficient  to  take  the  case  to  the  jury,  the 
judgment  must  be  sustained,  unless  it  shall  appear  that  in  some 
important  respect  the  case  was  not  fairly  tried  and  fairly  submitted 
to  the  jury.  The  defendant  requested  eighteen  special  instructions 
to  be  given  to  the  jury,  all  of  which  were  refused.  The  refusal  to 
give  these  proposed  instructions,  and  the  giving  of  some  which  were 
given,  are  the  principal  grounds  of  error  alleged.  These  proposed 
instructions  seem  to  be,  in  the  main,  correct,  as  propositions  of  law, 
and  applicable  to  the  facts  of  the  case.  Those  which  were  correct 
should  have  been  given  as  asked,  and  without  modification.  Rev. 
St.,  sec.  2853.  The  refusal  to  so  give  them  is  error,  unless  they  were 
substantially  given  in  the  general  charge. 
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The  action  goes  on  negligence.  The  defendant  was  entitled  to 
have  the  jury  correctly  instructed  on  the  general  principles  of  the 
doctrine  of  negligence,  and  upon  the  law  as  applied  to  the  particular 
DCgligcnce  claimed.  The  particular  negligence  claimed  was  the 
failure  of  the  defendant  to  furnish  the  plaintiff  a  safe  place  in  which 
to  do  his  work.  The  place  was  claimed  to  be  unsafe  by  reason  of 
the  proximity  of  uncovered  machinery.  The  defendant  was  entitled 
to  an  instruction  which  should  inform  the  jury  of  the  extent  and 
limit  of  the  defendant's  duty  to  the  plaintiff  in  respect  to  the  safety 
of  the  place  where  his  work  was  to  be  performed,  and  the  rule  of 
negligence  in  relation  to  that  situation.  The  defendant  asked  this 
instruction  on  that  point:  "  The  court  instructs  you  that  if  the 
defendant  furnished  a  place  which  was  as  safe  and  free  from  danger 
as  other  persons  of  ordinary  care,  prudence  and  caution,  and  engaged 
in  like  business,  and  in  like  circumstances,  ordinarily  furnish,  then 
you  must  find  that  the  defendant  furnished  to  the  plaintiff  a  reason- 
ably and  ordinarily  safe  place  to  work."  This  proposed  instruction 
undeniably  states  the  law  of  negligence  as  applicable  to  the  duty  of 
the  master  to  furnish  a  safe  place  to  work,  and  to  the  facts  of  the 
case,  with  substantial  accuracy.  It  should  have  been  given  as  asked. 
It  was  error  to  refuse  it,  unless  it  was  substantially  given  in  the 
general  charge.  It  was  in  fact  given  in  the  general  charge,  in  sub- 
stantially the  same  language,  but  with  the  addition  of  a  proviso  or 
qualification  which  utterly  perverts  its  force,  and  destroys  its  mean- 
ing, and  leaves  the  jury  utterly  without  a  guide  or  standard  by  which 
to  test  the  defendant's  performance  of  the  duty  which  it  owed  to 
the  plaintiff.  It  gave  correctly  the  general  rule  or  definition  of  negli- 
gence as  "  a  lack  of  ordinary  care,  or  such  care  as  men  of  ordinary  care 
ordinarily  use,"  and  that  "  neither  party  to  this  action  was  bound 
to  use  extraordinary  care,  such  care  as  those  use  who  are  more  care- 
ful, cautious,  or  prudent  than  the  great  mass  of  mankind  ordinardy 
use."  But,  as  relating  specifically  to  the  duty  of  the  defendant  to 
furnish  a  reasonably  safe  place  for  the  plaintiff  to  do  his  work  in,  the 
instruction  was:  "  If  the  defendant  furnished  plaintiff  a  place  which 
was  as  safe  and  free  from  danger  as  other  persons  of  ordinary  care 
engaged  in  like  business  and  under  like  circumstances  ordinarily 
furnish,  then  you  will  And  for  the  defendant  on  such  fact;  but  not 
if  you  find  that  places  provided  by  such  other  employers  of  labor  for 
their  workmen  or  servants  are  not  reasonably  safe  places  in  which 
their  men  are  obliged  to  work.  It  is  for  you  to  say,  from  the  whole 
evidence,  whether  such  is  the  fact  or  not,  as  you,  and  not  myself,  are 
the  judges  of  the  fact."  No  doubt  the  test  of  negligence  is  the 
presence  or  absence  of  that  degree  of  care  which  ordinarily  prudent 
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persons  are  accustomed  to  observe  about  the  same  or  similar  affairs 
in  the  same  or  similar  circumstances.  The  doctrine  of  a  safe  place 
to  work  has  little  application,  as  against  known  dangers.  The 
employer  may  carry  on  his  business  in  such  place  as  he  pleases,  and 
with  such  machinery  and  appliances  as  he  may  choose,  provided 
only  he  does  not  violate  the  positive  law  of  the  land,  nor  expose  his 
employees  to  unknown  dangers.  The  employee  is  deemed  to  accept 
the  place  furnished,  with  the  risk  of  such  dangers  as  he  knows  or 
can  discover  by  the  exercise  of  ordinary  attention.  Having  observed 
such  degree  of  care  as  ordinarily  prudent  men  engaged  in  the  same 
business  observe,  the  law  is  satisfied,  and  no  liability  arises  from 
accidents  which  may  then  happen,  although  they  might  have  been 
prevented  by  the  exercise  of  a  greater  degree  of  care.  No  person  is 
required  to  exercise  a  greater  degree  of  caution  and  prevision  than 
is  exercised  by  the  mass  of  mankind.  More  care  than  that  is  usually 
impracticable.  Ordinarily,  the  very  highest  degree  of  care  possible 
will  defeat  the  success  of  the  enterprise.  The  law  aims  to  he  practi- 
cal, and  to  favor  what  is  practicable.  The  standard  by  which  the  lia- 
bility of  the  defendant  is  to  be  tested  is  the  standard  which  the  law 
has  provided.  The  jury  may  not  be  allowed  to  make  a  new  one,  to 
suit  their  inclination,  in  the  particular  case.  The  defendant  in  the 
particular  action  may  not  be  required  to  have  been  wise  and  prudent 
beyond  all  hts  fellows.  That  is  the  vice  of  this  instruction.  It 
plainly  informed  the  jury  that  they  were  not  limited  by  the  law  of 
negligence,  but  could  make  the  law,  for  the  case,  according  to  their 
own  notion  of  what  was  right.  It  is  often  easy,  after  the  accident, 
to  see  how  it  might  have  been  prevented.  The  retrospect  has  this 
advantage.  Human  prevision  is  limited.  This  was  a  fundamental 
error,  which  must  require  a  reversal  of  the  judgment. 

On  the  subject  of  what  amount  of  evidence  was  necessary  to  justify 
a  verdict  for  the  plaintilf,  the  court,  after  saying,  in  a  general  way, 
that  a  preponderance  of  the  evidence  was  necessary,  instructed  more 
explicitly  by  saying:  "  You  cannot  find  for  the  plaintiff  unless  his 
evidence  outweighs  that  of  the  defendant.  If  the  defendant's  evi- 
dence weighs  as  much  as  that  of  the  plaintiff,  and,  of  course,  if 
defendant's  outweighs  that  of  plaintiff  you  must  find  a  verdict 
for  defendant.  If  the  plaintiff  has  proven  his  case  by  a  fair  pre- 
ponderance of  evidence,  —  if  plaintiff's  evidence  weighs  enough  more 
than  that  of  the  defendant  to  turn  the  scale  on  the  plaintiff's  side, 
even  if  it  be  but  little,  if  that  little  be  perceptible,  sufficient  to  tarn 
the  scale  on  his  side,  —  your  verdict  will  then  be  for  the  plaintiff, 
and  against  the  defendant."  It  may  well  be  doubted  if  the  average 
juryman  receives  much  entightment  from  such  refinements  upon  a 
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general  proposition.  By  the  phrase  "  weight  of  the  evidence  "  is 
meant  the  convincing  power  of  the  evidence.  It  may  be  permitted 
to  speak  of  things  in  their  nature  imponderable  as  ideal  as  having 
preponderance  and  weight.  Usage  sanctions  it,  and  the  trained 
mind  readily  appreciates  the  thought.  But  it  may  fairly  be  ques- 
tioned if,  to  the  untrained  lay  mind,  such  metaphors  convey  any 
practically  useful  intelligence.  But  when  it  comes  to  crowding  the 
metaphor  further,  to  the  turning  of  the  scale  by  a  preponderance, 
',' ever  so  little,  be  it  only  appreciable,"  it  is  pressing  the  figure 
beyond  its  capacity  for  useful  service.  It  may  be  doubted  if  even 
the  trained  mind  has  such  nicely-adjusted  scale  as  to  determine  to  a 
hair  on  which  side  the  evidence  preponderates.  But  even  the  lay 
mind  can  know  when  it  is  convinced  and  satisfied.  Such  refinement 
must  tend  to  confuse  the  lay  understand ig.  This  instruction  seems 
well  calculated  to  mislead  the  jury  as  to  the  amount  of  evidence 
necessary  to  justify  a  verdict  for  the  plaintiff;  for,  while  it  is  stated 
that  the  plaintiff's  case  must  be  proved  by  a  fair  preponderance  of 
evidence,  the  instruction  seems  to  say  that  by  a  fair  preponderance 
is  meant  only  a  little  more  evidence  in  weight  than  the  defendant's 
evidence  can  fairly  claim,  and  leaves  out  of  sight  or  minimizes  the 
important  consideration  that  the  plaintiff's  evidence  must  be  suffi- 
cient in  convincing  power  to  satisfy  the  jury  of  the  existence  of  the 
facts  which,  in  law,  justify  the  plaintiff's  recovery,  before  he  can  be 
entitled  to  a  verdict.  On  the  idea  of  this  instruction,  a  case  too 
weak  to  stand  alone  when  unopposed  by  a  defense  may  become 
invigorated  and  helped  out  by  a  still  weaker  defense.  Similar 
instructions  have  been  criticized  by  this  court.  Gores  v.  Graff,  77 
Wis.  174,  46  N.  W.  Rep.  48;  Heath  v.  Paul,  81  Wis.  532,  51  N.  W. 
Rep.  876;  Pelitier  v.  Railway  Co.,  88  Wis.  521,  60  N.  W.  Rep.  250- 
The  instruction  should,  in  effect,  be  that,  if  the  jury  are  satisfied  by 
a  preponderance  of  the  evidence  of  the  existence  of  all  the  facts 
essential  to  the  plaintiff's  right  of  recovery,  then  they  should  find  for 
the  plaintiff.  Gores  v.  Graff,  supra.  If  the  mind  of  the  jury  is 
convinced  and  satisfied,  it  is  quite  safe  to  assume  that  the  preponder- 
ance of  the  evidence  is  on  the  side  of  such  conviction. 

On  the  subject  of  the  amount  of  damages  which  the  plaintiff,  If 
entitled,  might  recover,  the  court  said:  "  If  you  find  for  the  plain- 
tiff, you  will  bring  in  such  damages  as  will  make  him  whole,  in  dol- 
lars, as  far  as  possible,"  It  is  impossible  to  know  how  this  advice 
impressed  the  jury,  nor  what  effect  it  had  upon  the  size  of  the  verdict. 
It  soands  like  an  invitation  to  make  free  with  the  defendant's 
goods.  It  seems  to  suggest  that  the  jury  should  be  influenced  by 
no  conservative  idea  of  compensation,  but  that  they  should  aim  at 


DigiLizedbyGoOglc 


790  American  Negugence  Reports. 

something  beyond,  — dollars  enough  to  make  him  whole.  As  if  the 
defendant,  be  it  ever  so  rich,  had  enough  to  make  him  whole!  Cer- 
tainly, this  instruction  suggested,  or  might  suggest,  to  the  jury,  an 
improper  and  exaggerated  notion  of  what  was  due  the  plaintiff;  for, 
although  the  defendant  may  have  committed  a  fault,  it  is  oot,  for 
that  reason,  an  outlaw,  nor  beyond  the  care  of  the  law.  Society 
may  still  receive  valuable  service  from  it,  and  so  is  interested  to  pre- 
serve it  against  spoliation,  by  applying  to  plaintiff's  recovery  a 
proper  limit  of  compensation.  It  could  not  advance  the  interests  of 
society  to  impoverish  and  bankrupt  the  unfortunate  defendant. 
Doubtless,  the  underlying  idea  of  the  law  of  damages  is  indemnity 
But,  in  the  case  of  many  injuries  to  the  person,  absolute  iademntty 
is  impossible.  The  law  has  no  standard  by  which  it  caa  measure 
indemnity  for  such  injuries  in  money.  The  most  it  aims  to  do  in 
that  regard  is  to  give  some  just  compensation  for  the  damages 
suffered,  which  in  many,  if  not  in  most,  cases,  must  fall  short  of 
complete  indemnity.  The  just  rule  to  be  given  to  the  jury  is  such 
sum  as  will  fairly  compensate  for  the  damages  suffered,  reasonable  in 
amount,  and  not  excessive. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial. 


DigiLizedbyGoOglc 


AMERICAN  Negligence  Repokts.  791 

DONNELLY  v.   BOOTH   BROTHERS  AND   HUR- 
RICANE ISLE  GRANITE  COMPANY. 

Supreme  yudieiai  Court,  Maine,  March,  iSpj. 


MASTER  AND  SERVANT  — EMPLOYMENT  OF  INCOMPETENT  PER- 
SONS.—  An  employer  nbose  duly  i(  is  to  provide  reasonably  safe  appli- 
aoces  will  not  be  allowed  to  escape  liability  by  employing  tncompeteni  or 
unsuitable  persons  to  discharge  it, 

RISK  OF  EMPLOYMENT. —Aservantis  not  required  [ouketbe  risks  of  the 
carelessness  of  those  who  undertake  to  discharge,  under  the  master's  direc- 
tion, the   master's  duty  towards  him,  even  if  they  are  also  servants  of  the 

INJURY  TO  EMPLOYEE  — DEFECTIVE  APPLIANCE.  — Whereit  appeared 
that  the  plaintiff  was  a  laborer  employed  in  loading  a  vessel  with  stone 
from  a  quarry  owned  by  defendants,  and  was  injured  by  the  platform  lead- 
ing from  the  shore  to  the  vessel  falling  while  be  wns  on  the  platform  with  a 
load  of  stone,  the  defendant  was  liable  where  it  was  shown  that  the  fall  of 
the  plaifomi  was  caused  by  the  breaking  of  the  rope  (hat  supported  one  end 
of  the  platform,  and  that  the  rope  had  been  selected  by  a  number  of  laborers 
also  in  the  employ  of  the  defendants. 

FELLOW-SERVANTS.  —  Such  laborers,  being  allowed  to  seleci  the  rope,  were 
not  fellow-servants  of  the  plaintiff  as  to  relieve  Ibe  defendants  from  liability 
for  their  negligence. 

Exceptions  from  Supreme  Judicial  Court,  Knox  County.  A  ver- 
dict was  rendered  for  plaintiff  and  defendants  raore  for  a  new  trial 
and  bring  exceptions. 

W.  H.  Fooler  and  A.  A.  Beaton,  for  plaintiff. 

C.  £.  &  A.  S.  LiTTLEFiELD,  for  defendants. 

Strout,  J,  —  Defendants  operated  a  granite  quarry  at  Long  Cove. 
They  were  shipping  granite  paving  blocks  by  a  schooner  lying  at  a 
wharf.  The  mode  of  loading  the  blocks  on  board  was  over  a  run 
or  platform  sixteen  to  eighteen  feet  long,  one  end  resting  upon 
the  wharf,  and  the  other  supported  by  rigging  attached  to  the 
vessel's  throat  halyards.  This  end  extended  to  the  forward  hatch, 
and  was  elevated  about  seven  feet  above  the  deck.  The  paving 
blocks  were  placed  in  a  car,  and  pushed  over  rails  upon  this  run  or 
platform,  and  dumped  into  the  hold  of  the  vessel.  The  plaintiff  was 
in  the  employ  of  the  defendants  as  a  common  laborer,  doing  such 
various  kinds  of  work  as  he  was  directed  to  do.  On  September  29, 
1894,  he  was  injured,  while  engaged  in  loading  paving  blocks  upon 
the  schooner,  by  the  falling  of  the  run  or  platform  upon  which  he 
then  was  with  a  car  of  blocks,  near  to  the  end  of  the  platform,  at 
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the  forward  hatch.  The  fall  was  caused  by  the  brealciog  of  the  fore 
throat  halyard,  which  supported  the  right  end  of  the  platform  at  the 
batch.  The  platform  and  loaded  car  weighed  about  two  tons.  The 
platform  had  been  put  in  position  in  the  afternoon  of  the  preceding 
day,  and  fell  at  about  two  o'clock  on  the  day  of  the  accident.  While  in 
position  some  thousands  of  paving  blocks  had  been  loaded  into  the 
vessel,  having  passed  over  this  platform  It  fell  with  the  last  load 
on  the  car.  James  M.  Smith  was  superintendent  of  defendants' 
works  at  Long  Cove,  had  the  general  supervision  for  defendants  of 
loading  vessels,  and  hired  and  discharged  the  men.  The  platform 
belonged  to  defendants,  and  in  suspending  it  the  vessel's  halyards 
were  used.  It  was  put  up  on  this  occasion  by  direction  of  Smith. 
The  work  was  done  by  some  laborers  of  defendants,  called  from 
their  work  of  stowing  stone  posts  in  the  schooner,  aided  by  some  of 
the  crew  of  the  vessel.  These  men  selected  the  ropes  used  from  a 
quantity  of  ropes  on  board.  Plaintiff  had  nothing  to  do  with 
this,  but  after  the  platform  was  rigged  in  place  he  was  directed  by 
Smith  to  help  load  the  blocks  on  board,  and  was  so  engaged  when 
the  accident  occurred.  He  had  no  knowledge  of  the  condition  of 
the  ropes  which  suspended  the  platform.  That  Mr.  Smith,  in  all 
matters  connected  with  the  loading  of  the  vessel,  stood  in  the  place 
of  defendants,  and  represented  them  as  a  vice-principal,  is  abundantly 
proved.  Any  negligence  of  his,  therefore,  in  regard  to  duties  resting 
upon  defendants,  is  in  law  their  negligence.  There  is  no  claim  that 
any  want  of  care  on  the  part  of  plaintiff  contributed  to  the  accident. 
Dube  V.  City  of  Lewiston,  83  Me.  217,  22  Atl.  Rep.  ii*;  Mayhew  r. 
Mining  Co.,  76  Me.  108,  109.  The  only  issue  presented  was  whether 
the  defendants  were  guilty  of  negligence  in  securing  the  platform 
and  the  selection  of  gear;  or  whether,  if  there  was  any  negligence, 
it  was  that  of  a  fellow-servant  of  the  plaintiff,  for  which  defendants 
were  not  responsible. 

The  defendants  made  six  requests  of  the  presiding  judge  for 
instructions,  which  were  not  given  in  terms,  and  have  taken  twenty- 
two  exceptions  to  the  charge,  consisting  oi  detached  extracts  there- 
from.    The  whole  charge  is  reported  as  part  of  the  exceptions. 

The  duty  of  a  master  to  his  servant  in  furnishing  machinery  or 
appliances  for  the  work  has  been  repeatedly  stated  by  this  court. 
In  Buzzell  V.  Laconia  Co.,  48  Me.  ir6,  it  is  said:  "  It  is  the  duty 
of  every  employer  to  use  all  reasonable  precautions  for  the  safety  of 
those  in  his  service.  He  should  provide  thtm  with  suitable 
machinery,  and  see  that  it  is  kept  in  a  condition  which  shall  not 
endanger  the  safety  of  those  employed.  If  the  employer  knowingly 
makes  use  of  defective  and  unsafe  machinery,  when  an  injury  is  done 
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'  to  a  servant  ignorant  of  its  conditions  and  in  the  exercise  of  ordinar}' 
care,  he  should  compensate  the  person  thus  injured.  *  •  •  The 
superior  intelligence  and  determining  will  of  the  master  demanded 
vigilance  on  his  part  that  his  servants  shall  neither  wantonly  nor 
negligently  be  exposed  to  needless  and  unnecessary  peril.  •  •  « 
The  same  reasoning  which  shows  that  the  machinery  and  other 
instruments  of  labor  should  be  safe  would  demand  that  the  bridges 
used  in  passing  from  one  part  of  the  premises  to  another,  or  the 
ladders  used  in  ascending  to  or  descending  from  labor,  and  that  the 
passageways  in  the  premises  of  the  employer  and  within  the  precincts 
of  the  place  where  the  labor  is  to  be  done,  should  be  safe  and  con- 
venient." In  Dixon  v.  Rankin,  14  Ct.  Sess.  Cas.  430,  cited  with 
approval  by  this  court  in  same  case,  supra,  it  is  said :  "  The  master 
of  men  in  dangerous  occupations  is  bound  to  provide  for  their  safety. 
This  obligation  extends  to  furnishing  good  and  sufficient  apparatus, 
and  keeping  the  same  in  good  condition."  And  in  Hull  v.  Hall,  ^% 
Me.  118,  3  Atl.  Rep.  39,  the  court  said:  "To  render  the  master 
liable,  it  must  appear  that  he  knew,  or  from  the  nature  of  the  case 
ought  to  have  known,  of  the  unfitness  of  the  means  of  labor  furnished 
to  the  servant,  and  that  the  servant  did  not  know  or  could  not 
reasonably  be  held  to  have  known  of  the  defect." 

And  in  Shanny  v.  Androscoggin  Mills,  66  Me.  435,  it  is  said  that: 
"  The  employer  provides  the  means  of  carrying  on  the  business,  and 
as  a  matter  of  course  he  assumes  the  responsibility  that  his  work 
shall  be  done  with  due  care;  and,  as  the  responsibility  continues  so 
long  as  the  means  are  used,  so  must  the  same  care  be  exercised  in 
keeping  the  required  means  in  the  same  safe  condition  as  at  first." 

In  a  late  case  in  New  Jersey  (Combenf.  Stone  Co,,  1897),  reported 
in  36  Atl.  Rep.  473  {1  Am.  Neg.  Rep.  117),  after  stating  the  general 
principle,  the  court  says:  "  The  master  is  responsible  for  the  negli- 
gence of  any  agent  whom  he  may  select  to  perform  this  duty  for  him 
if  the  agent  fails  to  exercise  reasonable  care  and  skill  in  its  perform- 
ance." See,  also,  Railroad  Co.  v.  Ross,  113  U.  S.  390,  5  Sup.  Ct. 
Rep.  184. 

And  in  cases  like  Kelley  v.  Norcross,  lai  Mass.  508,  where  it  was 
held  that  if  "  the  master  does  not  undertake  the  duty  of  furnishing 
or  adapting  the  appliances  by  which  the  work  is  to  be  performed, 
but  this  duty  is  intrusted  to  or  assumed  by  the  workmen  themselves, 
within  the  scope  of  their  employment,  he  is  exempt  from  responsi- 
bility, if  suitable  materials  are  furnished  and  suitable  workmen  are 
employed  by  him,  even  if  they  negligently  do  that  which  they  then 
undertake."  The  exemption  fails  if  "  suitable  workmen  "  are  not 
employed.    Here,  common  laborers,  engaged  in  stowing  stone  post 
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in  the  schooner,  were  charged  with  the  duty  of  securing  the  plat- 
form, and  allowed  to  select  the  gear,  without  instruction,  and  there 
is  no  evidence  that  they  possessed  the  requisite  skill,  intelligence, 
or  care,  —  a  fact  to  be  shown  by  the  defendants,  if  they  would  escape 
responsibility.  The  law  will  not  allow  an  employer,  whose  duty  it  is 
to  provide  reasonable  safe  appliances,  to  escape  liability  by  employing 
incompetent  or  unsuitable  persons  to  discharge  it.  But  in  the  case 
last  cited  the  court  say:  "  The  servant  is  not  required  to  take  the 
risks  of  the  carelessness  of  those  who  undertake  to  discharge,  under 
the  master's  direction,  the  master's  duly  towards  him,  even  if  they 
are  also  servants  of  the  same  master."  Ford  v.  Railroad,  no  Mass. 
a6o.  See,  also,  McKinnon  v.  Norcross,  148  Mass.  536,  20  N.  E. 
Rep.  185.  When  the  selection  of  materials  or  construction  of  the 
appliances  to  the  business  is  such  that  it  may  properly  be  left  to  the 
workmen  in  their  capacity  as  workmen,  and  within  the  scope  of  their 
employment,  and  it  is  so  left  by  the  master,  he  is  relieved  from 
responsibility  for  their  negligence,  as  in  the  case  of  a  mason  or  car- 
penter building  a  house,  where  in  the  progress  of  the  work  a  staging 
is  being  frequently  changed  or  enlarged.  Whether  a  particular  case 
falls  within  the  duty  of  the  master  or  that  of  the  servants  as  such  is 
a  mixed  question  of  law  and  fact,  to  be  submitted  to  the  jury,  as  to 
the  fact,  under  legal  rules,  and  its  determination  depends  upon  the 
circumstances  of  the  case.  Arkerson  v.  Dennison,  117  Mass.  413; 
McGinty  v.  Reservoir  Co.,  155  Mass.  187,  29  N.  E.  Rep.  510. 

This  question  was  submitted  to  the  jury  under  suitable  instruc- 
tions, and  they  found  that  the  rigging  of  the  platform  and  selection 
of  gear  was  within  the  duty  of  the  master,  and  not  within  that  of 
the  servants  in  their  capacity  as  servants. 

Upon  this  finding  of  fact  it  was  the  duty  of  defendants  to  use 
reasonable  diligence  to  furnish  a  safe  platform  with  safe  appliances 
for  its  support.  They,  through  their  vice-principal.  Smith,  selected 
the  men  to  do  this  work ;  men  not  shown  to  be  suitable,  and  from 
their  own  testimony  as  to  the  faulty  appearance  of  the  rope  which 
broke,  observed  by  them  when  they  applied  it,  evidently  unsuitable 
men  to  be  intrusted  with  it.  There  was,  therefore,  both  negligence 
in  the  selection  of  agents  and  also  in  the  failure  to  inspect  the  gear 
to  be  used. 

It  is  claimed  that  the  rigging  of  the  platform  was  ordinarily  done 
by  the  fellow-servants  of  the  plaintiff.  If  that  be  true,  the  duty  to 
furnish  safe  appliances  resting  upon  defendants,  it  will  not  relieve 
them  from  liability.  They  must  discharge  their  duty  in  the  premises. 
Negligence,  however  often  repeated,  will  not  ripen  into  an  excuse 
for  a  neglect  from  which  injury  results. 
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An  application  of  these  principles  shows  that  all  the  requested 
instructions  were  properly  refused. 

It  will  serve  no  useful  purpose  to  consider  specifically  the  excep- 
tions to  the  charge.  They  consist  of  extracts  detached  from  their 
context,  and  nearly  all  of  them  relate  to  the  question  whether  it  was 
the  duty  of  defendants  to  furnish  the  run  and  gear  in  a  reasonably 
safe  condition,  or  whether  the  workmen,  as  such,  had  rightful 
authority  to  select  from  materials  furnished  by  defendants,  and  thus 
exempt  the  defendants  from  responsibility  for  their  negligence. 

To  judge  of  the  instructions  excepted  to,  the  whole  charge  must 
be  examined. 

James  M.  Smith  stated  fully  his  duties  and  authority  at  Long  Cove 
under  his  employment  by  the  defendants.  It  was  a  question  of  law 
whether  he  occupied,  as  to  the  plaintifi,  the  position  of  vice-principal, 
or  was  a  fellow-servant  with  plaintiff.  The  court  instructed  the  jury 
that  he  was  a  vice-principal,  and  stood  in  place  of  the  defendants, 
and  his  acts  or  omissions  were  those  of  the  principal.  There  can 
be  no  doubt  that  upon  the  evidence  in  the  case  this  instruction  was 
correct.  The  argument  of  defendants,  that  the  question  was  sub- 
mitted to  the  jury,  is  not  well  taken;  but,  if  it  was  submitted  to 
them,  the  defendants  cannot  complain,  as  the  jury  decided  it  cor- 
rectly. The  important  question  —  whether  the  erecting  and  support 
of  the  run,  including  the  selection  of  the  gear,  was  within  the  duty 
of  the  principal,  or  that  of  the  workmen,  as  a  part  of  their  work  as 
servants  or  workmen  —  was  suitably  presented  to  the  jury,  coupled 
with  the  correct  rule  of  law  that  in  the  former  case  any  negligence 
would  be  that  of  defendants,  and  in  the  latter  it  would  be  that  of  a 
fellow-servant,  for  which  the  principal  would  not  be  responsible. 
This  instruction  was  as  favorable  to  defendants  as  could  be  required. 
Arkerson  v.  Dennison,  117  Mass.  412. 

'  We  have  carefully  examined  the  charge,  and  find  that  it  presented 
the  legal  questions  involved  clearly  and  appropriately,  and  fully 
preserved  all  the  rights  of  the  defendants.  The  exceptions  must  be 
overruled. 

Upon  the  motion.  The  jury  found  that  the  duty  of  placing  and 
securing  the  run,  including  the  selection  of  suitable  gear,  rested 
upon  the  defendants,  and  was  not  within  the  ordinary  duty  of  the 
workmen,  as  workmen,  and  that  when  the  plaintiff  was  directed  by 
James  M.  Smith,  the  defendants'  alter  ego,  to  work  upon  that  stage, 
it  was  held  out  to  him  by  the  defendants  as  a  reasonably  safe 
structure  for  him  to  labor  upon,  and  that  he  had  the  right  to  so 
regard  it;  that  it  was  in  fact  unsafe,  and  that  the  defendants  were 
negligent  in  the  selection  of  gear  which  they  ought  to  have  known, 
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and  with  exercise  of  reasonable  diligence  would  have  known,  was 
insufficient,  and  that  in  consequence  the  plaintiff  was  injured. 
We  think  the  evidence  justified  these  findings.  Atkins  v.  Field,  89 
Me.  388,  36  Atl.  Rep.  375. 

That  the  rope  which  broke  was  insufficient,  is  undoubted.  "  Res 
ipsa  ioquitur."  That  it  appeared  to  be  old,  weather-beaten,  and  of 
doubtful  strength,  was  seen  by  Peter  Smith,  one  of  the  men  who 
helped  rig  the  run.  He  says:  "  I  see  the  rope  was  kind  of  poor, 
and  so  1  took  a  piece  of  warp,  and  went  up  and  made  it  so  safe  that 
it  was  safe  for  anybody  to  go  up.  They  appeared  to  be  old,  old 
rope,  or  part  of  it."  After  it  broke,  he  examined  it,  and  he  says: 
"  I  should  think,  by  the  looks  of  it,  the  rope  had  been  poor.  I  didn't 
open  the  rope  to  sec,  but  I  should  judge  it  was  poor."  Jones,  a 
witness  for  defendants,  says  he  untwisted  the  rope,  and  "it  was 
weather-beaten  some;"  did  not  look  new.  Dwyer,  another  of 
defendants'  witnesses,  says  he  examined  the  rope  after  the  accident, 
and  "  found  the  rope  looking  very  weather-beaten  on  the  outside. 
I  unlaid  it,  and  found  it  was  all  bright  inside. "  "  Probably  two- 
thirds  of  the  rope  was  good  rope."  He  says,  he  should  judge  "it 
would  hold  up  a  ton  easy  enough."  He  says  the  run  and  car  and 
load  of  paving  "  didn't  weigh  over  two  tons,"  in  his  opinion.  He 
also  says:  "  When  a  car  has  got  a  hundred  paving  in  it,  it  is  pretty 
heavy,  and  running  it  out  on  the  end  of  the  stage  brings  a  heavy 
strain  on  the  tackle,  of  course,  and  when  it  is  dumped  it  rises  about, 
well,  six  or  eight  inches.  That,  of  course,  would  cause  a  chafing 
in  the  upper  block."  He  also  says  that  the  rope  would  not  chafe  if 
the  block  was  in  good  running  order.  It  is  apparent  that  to  sustain 
such  a  strain  as  was  put  upon  this  tackle  required  the  use  of 
thoroughly  sound  rope  of  sufficient  size,  and  it  cannot  be  doubted 
that  a  reasonably  careful  examination  of  this  rope  before  it  was 
attached  to  the  run  would  have  shown  its  insufficiency.  The  fact 
that  it  sustained  the  strain  till  the  last  load  is  immaterial.  No 
unusual  strain  is  shown  at  this  time.  It  was  evidently  a  weak  rope 
at  the  beginning,  gradually  growing  weaker  with  each  load  upon  it, 
until  its  tensile  strength  for  the  load  upon  it  utterly  failed. 

We  are  satisfied  with  the  finding  that  the  defendants'  duty  required 
them  to  use  reasonable  care  in  the  erection  and  maintenance  of  the 
run  and  the  selection  of  suitable  gear  for  that  purpose,  and  that  this 
duty  was  not  properly  discharged  by  them;  and  for  the  conse- 
quences of  this  neglect  they  are  legally  responsible  to  the  plaintiff. 

While  the  damages  are  large,  we  cannot  say  that  they  are  so 
excessive  as  to  require  us  to  disturb  the  verdict.  At  the  plaintiff's 
age,  entire  recovery  cannot  be  as  certainly  predicated  as  it  might 
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be  in  a  younger  person.  His  pain  and  suffering,  which  was  an  ele- 
ment of  damage,  it  is  difiicutt  to  compensate  for  in  money  by  any 
definite  rule  of  computation.  Much  is  left  to  the  good  judgment  of 
the  jury.  There  is  a  conflict  in  the  testimony  as  to  the  extent  of 
plaintiff's  recovery  and  his  ability  to  labor.  The  jury  saw  and 
heard  the  witnesses,  and  were  in  a  better  position  to  determine  the 
exact  facts  than  the  court  can  be,  and  we  are  reluctant  to  disturb  a 
verdict  upon  this  question  unless  it  very  clearly  appears  to  be  exces- 
sive upon  any  view  of  the  facts  which  the  jury  were  authorized  to 
adopt.  Such  is  not  the  case  here,  and  the  entry  must  be: 
Motions  and  exceptions  overruled. 


INHABITANTS    OF    CUMBERLAND    COUNTY 
CENTRAL  WHARF  STEAM  TOWBOAT 
COMPANY. 

Supreme  Judicial  Court,  Maim,  March,  iSpf. 


TOWBOAT  AGENCY.  —The  owners  of  a  lowboat  engaged  in  towing  a  vessel 
were  as  to  third  parties  the  active  directing  agents  controlling  the  move- 
ments of  the  vessel  they  were  undenaking  lo  tow,  and  liable  for  injury 
caused  in  managing  the  tow,  though  those  managing  the  vessel  contributed 
by  their  fault  lu  such  injury. 

ANOTHER  ACTION  PENDING. —The fact  thata  suit  is  pending  against  the 
owners  of  the  vessel  does  not  bar  an  action  against  (he  owners  of  the  tow- 
boat  for  the  same  injury. 

DAMAGE  TO  BRIDGE  NOT  BUILT  ACCORDING  TO  LAW  — PROXI- 
MATE  CAUSE.  —  The  owner  of  a  bridge  across  tide  water  may  maintain 
an  action  against  the  owners  of  b  towboat  that  caused  damage  lo  the  bridge, 
though  all  the  requirements  of  (he  license  for  building  the  bridge  have  not 
been  complied  with  when  the  omission  of  the  requirement  was  not  the  proxi- 
mate cause  of  the  damage. 

Exceptions  from  Supreme  Judicial  Court,  Sagadahoc  County. 

The  action  was  for  damages  for  injuries  to  the  Portland  bridge 
caused  by  a  schooner  in  tow  of  defendant's  steam  tug  striking  the 
western  corner  of  the  bridge.  There  was  a  verdict  for  plaintiff  and 
defendant  moved  to  have  the  verdict  set  aside  and  filed  exceptions. 

Chas.  a.  True  and  Richard  Webb,  for  plaintiff. 

Benj.  Thompson,  for  defendant. 

Emorv,  J.  — The  undisputed  facts  are  these:  The  schooner  Via- 
tor was  lying  at  the  Eastern  Railroad  dock  in  Portland  harbor,  up 
Fore  river  above  the  second  bridge.    She  was  in  charge  of  the  mate, 
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but  had  a  full  crew  on  board.  The  defendant  company,  a  corpora- 
tion engaged  in  the  business  of  towing  vessels  for  hire,  sent  one  of 
its  servants  (Capt.  Howe)  in  the  steam  tug  Warren,  accompanied  by 
the  steam  tug  Salem,  to  tow  the  Viator  from  its  dock  down  through 
the  bridges  to  the  outer  harbor  preparatory  to  her  going  to  sea. 
Arriving  at  the  dock,  the  Warren  made  fast  to  the  schooner's  star- 
board quarter,  while  the  Salem  took  a  line  from  her  starboard  bow. 
The  two  tugs  thus  towed  the  schooner  off  from  the  pier,  and  took 
her  down  to  the  upper  or  railroad  bridge.  The  draw  of  this  upper 
bridge  being  too  narrow  for  the  tug  and  schooner  to  pass  through 
abreast,  the  Warren  cast  off  and  fell  behind  while  the  Salem  went 
on  ahead  towing  the  schooner  behind  with  a  twenty-fathom  hawser. 
After  passing  through  the  upper  draw  in  this  manner,  the  draw  of 
the  lower  bridge,  the  Portland  bridge,  was  in  plain  sight,  seventeen 
hundred  feet  distant.  The  Salem,  after  a  momentary  stop,  kept 
on  towing  the  schooner  by  the  hawser,  while  the  Warren  followed 
behind  the  schooner,  but  disconnected.  The  wind  was  blowing 
rather  across  the  river  from  the  Portland  or  left-hand  side. 

As  they  thus  approached  the  Portland  bridge  draw,  Capt.  Griffin 
of  the  Salem  called  back  to  the  schooner  that  he  would  go  through 
the  Portland  side  of  the  center  pier  of  the  draw,  and  for  the  schooner 
to  follow  him.  Capt.  Howe  of  the  Warren,  then  astern,  called  out 
for  the  schooner  to  keep  up  to  the  windward,  /.  e.  towards  the  Port- 
land shore.  To  do  this  required  a  somewhat  starboard  helm.  The 
Salem  passed  midway  through  the  draw  all  right,  but  when  very 
near  the  draw  the  helm  of  the  schooner  was  put  further  to  starboard, 
and  she  suddenly  sheered  to  port  in  towards  the  abutment  on  the 
Portland  side. 

When  this  sheer  was  seen,  orders  were  at  once  shouted  from  the 
tugs  for  the  schooner  to  put  her  helm  to  port,  but  before  these 
orders  could  take  effect  she  struck  the  abutment  of  the  bridge  on 
that  side  with  her  port  bow,  inflicting  damage  to  the  bridge. 

There  was  some  contention  as  to  whether  the  manner  of  towing 
through  the  draw  (/.  e.  by  the  Salem  going  ahead  and  towing  with  a 
twenty-fathom  hawser,  while  the  Warren  cast  off  and  merely  followed 
behind)  was  decided  upon  by  the  master  of  the  schooner  or  the 
master  of  the  tugs.  This  question,  we  think,  is  practically  imma- 
terial, as  will  appear  further  on. 

The  real  cause  of  the  starboard  helm  of  the  schooner  and  her  con- 
sequent sudden  sheer  to  port  at  the  critical  moment  of  entering  the 
draw  was  also  much  in  dispute.  This  question  is  essentially  material 
for,  unless  this  cause  was  in  some  fault  of  the  defendant's  servant, 
the  master  of  the  tugs,  the  defendant  cannot  be  held  liable,  since 
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no  other  sufficient  ground  appears  in  the  evidence.  The  plaintiff 
contended,  and  there  was  evidence  tending  to  show,  that  this  move- 
ment of  the  helm  and  consequent  sheer  of  the  schooner  was  in  obe- 
dience to  orders  from  Capt.  Howe  of  the  Warren,  who  was  in  charge 
of  the  operation.  The  defendant  contended,  and  there  was  evidence 
tending  to  show,  that  no  such  orders  were  given  from  the  tugs,  and 
that,  if  the  helmsman  had  any  such  order,  it  came  solely  from  those 
on  the  schooner.  Whatever  be  our  own  belief,  the  jury  have  found 
for  the  plaintiff  on  this  issue,  and  we  are  constrained  to  say  that 
their  finding  is  not  so  unmistakably  wrong  as  to  justify  us  in  disre- 
garding it.  Capt.  Howe  admittedly  gave  a  general  direction  to  the 
schooner  to  keep  to  windward,  and  hence  it  is  not  very  improbable 
that  he  may  have  enforced  this  general  direction  by  a  special  one  of 
the  same  tenor.  It  must  be  assumed,  therefore  that  Capt.  Howe  of 
the  Warren  did  give  the  order  which  brought  about  the  disaster. 
The  jury  further  found  that  the  giving  such  an  order  at  that  time 
under  those  circumstances  was  a  negligent  act,  and  hence  an  actual 
fault  on  the  part  of  the  defendant.  This  finding  also  must  be 
assumed  to  be  correct. 

The  legal  proposition  applicable  to  the  above  state  of  facts  can 
be  briefly  stated. 

I.  The  defendant  company  was  engaged  in  a  regular,  well-known, 
distinctive  business,  —  in  a  recognized  separate  branch  of  the  busi- 
ness of  navigation,  —  the  towing  of  sailing  vessels  from  sea  to  dock 
and  from  dock  to  sea,  and  from  place  to  place,  and  in  rivers  and 
harbors.  In  such  towing  it  was,  as  to  third  parties,  the  active, 
directing  agent  controlling  the  movements  of  the  vessel  it  was 
underuking  to  tow.  As  such  active  agent.  It  was  liable  to  third 
parties  for  any  injury  caused  them  by  its  negligence  in  managing  a 
tow.  Sproul  V.  Hemmingway,  14  Pick,  i;  New  York  &  B.  T.  Co, 
V.  Philadelphia  &  S.  S.  Co.,  az  How.  461.  That  it  adopted  sugges- 
tions from  the  vessel  in  tow  would  not  relieve  it  from  liability  to 
third  parties. 

The  fact  that  those  upon  the  sailing  vessel  were  also  in  fault  in 
managing  the  vessel,  and  by  their  fault  contnbuted  to  such  injury 
to  third  parties,  does  not  exempt  the  defendant,  the  owner  of  the 
tugs.  The  third  party  thus  injured  can  recover  compensation  from 
either  the  vessel  or  the  tug,  if  each  has  been  guilty  of  a  fault  caus- 
ing the  injury.  The  fact  that  the  plaintiff  has  a  separate  suit 
pending  against  the  owners  of  the  schooner  Viator  for  the  same 
injury,  in  which  suit  the  fault  of  the  vessel  is  alleged  as  the  cause 
of  the  injury,  does  not  bar  this  suit  against  the  owner  of  the 
tug.     The  Mabey  and  The  Cooper,  14  Wall.  204;  The  Atlas,  9J 
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U.  S.  303;  The  Civilita  v.  Perry,  103  U.  S.  599;  Lake  ».  Milliken, 
6z  Me.  340. 

Applying  these  principles  to  this  case,  if  the  plaintiff  was  not  also 
guilty  of  a  contributing  fault,  it  is  clearly  entitled  to  recover  of  the 
towboat  company  by  reason  of  the  proven  fault  of  the  latter  in  mis- 
directing the  helm  of  the  schooner. 

2.  The  defendant,  however,  insists  that  the  plaintiff  was  guilty  of 
a  contributing  fault  in  that  it  did  not  provide  in  its  bridge  a  draw  of 
the  full  width  of  seventy  feet  from  pier  to  abutment.  There  was 
evidence  tending  to  show  that  the  plaintiff's  authority  to  build,  or 
at  least  maintain,  this  bridge  across  tide  water  was  accompanied  by 
the  requirement  that  the  width  of  the  draw  between  pier  and  abut- 
ment should  be  full  seventy  feet.  There  was  also  evidence  tending 
to  show  that  at  the  time  of  the  accident,  at  least,  the  actual  width 
was  from  hftccn  to  twenty  inches  less  than  seventy  feet.  As  the 
contention  of  the  defendant  and  the  rulings  of  the  presiding  justice 
were  based  on  this  evidence,  we  must,  for  the  present,  assume  its 
truth. 

The  defendant  contended  that  this  failure  to  comply  with  the 
requirements  and  conditions  of  the  authority  given  the  plaintiff  to 
maintain  this  bridge  left  the  bridge  an  illegal  structure  as  to  the 
defendant,  so  that  no  action  could  be  maintained  for  the  defendant's 
injury  to  it.  The  defendant  further  contended  that  if  the  main  part 
of  the  bridge  was  not  an  illegal  structure,  such  part  of  it  as  was 
within  the  seventy-foot  limit  was  illegal,  and  without  legal  protec- 
tion, and,  if  such  part  contributed  to  the  collision,  the  plaintiff  could 
not  recover.  Upon  these  points  the  presiding  justice  instructed  the 
jury  that  upon  the  evidence  as  to  the  width  of  the  draw  there  was 
"an  unlawful  obstruction,  but  that  would  not  necessarily  deprive 
the  plaintiff  of  his  right  to  recover  as  against  a  stranger  who  had 
inflicted  this  damage,  if  it  appeared  that  this  mere  variation  from 
the  seventy  feet  was  not  one  of  the  real  and  proximate  causes  of  the 
injury."  Under  this  instruction  the  jury  must  have  found  that  the 
variation  in  the  width  of  the  draw  from  the  required  seventy  feet 
down  to  sixty-eight  feet  and  some  inches  was  not  one  of  the  real 
and  proximate  causes  of  the  injury. 

The  instruction  was  in  accordance  with  the  principle  stated  by  the 
United  States  Circuit  Court  in  Missouri  River  Packet  Co.  v.  Han- 
nibal &  St.  J.  R.  Co.,  3  Fed.  Rep,  285.  In  that  case  the  defendant 
was  authorized  to  maintain  a  railroad  bridge  across  the  Missouri 
river,  but  with  a  clear  distance  of  one  hundred  and  sixty  feet 
between  piers.  The  actual  distance  between  the  piers  was  a  few 
feet  less  than  one  hundred  and  sixty  feet.     The  plaintiff's   boat. 
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while  passing  under  the  bridge,  was  driven  by  the  current  against 
one  of  the  piers,  and  was  damaged.  The  plaintiff  contended  that 
the  mere  fact  of  the  distance  between  the  piers  being  less  than  the 
required  one  hundred  and  sixty  feet  rendered  the  bridge  an  unlaw- 
ful structure,  and  deprived  its  owner  of  any  defense  against  the 
consequences  of  such  a  collision.  The  jury,  however,  were 
instructed  as  follows:  "  Though  you  may  find  from  the  testimony 
that  the  width  between  the  piers  as  constructed  is  less  than  the  act 
of  Congress  requires,  yet  this  violation  of  the  law  by  the  defendant 
in  this  construction  of  its  bridge  is  not  available  to  the  plaintiff  in 
recovering  damages,  unless  it  caused  or  contributed  to  the  injury 
by  the  plaintiff  complained  of." 

A  motion  for  a  new  trial  was  heard  before  the  full  circuit  bench, 
which  declared  through  McCrary,  Circuit  Judge,  that  the  above 
instruction  stated  the  true  rule  upon  the  subject.  In  Dimes  v. 
Petley,  15  Q.  B.  276,  the  owner  of  a  wharf  claimed  damages,  as  here, 
from  the  owner  of  a  vessel  for  his  negligence  in  running  his  vessel 
against  the  wharf.  The  defendant  claimed,  as  here,  that  the  wharf, 
as  against  him,  was  an  illegal  structure.  It  was  held  by  the  court 
that  the  offered  defense  was  not  sufficient;  that  he  would  still  be 
liable  if  by  the  exercise  of  reasonable  care  and  with  reasonable  con- 
venience he  could  have  avoided  the  collision. 

The  principle  is  also  exemplified  in  Damon  v.  Scituate,  119  Mass. 
67,  where  it  was  held  that  the  mere  fact  that  the  plaintiff  was 
traveling  on  the  wrong  side  of  the  road  in  violation  of  the  statute 
did  not  defeat  his  action  for  injuries  from  a  collision  with  the  defend- 
ant's team,  if  that  fault  did  not  contribute  to  the  injury.  So  in 
Steele  v.  Burkhardt,  104  Mass.  59,  it  appeared  that  plaintiff,  a  dray- 
man, had  backed  his  team  against  the  curb,  and  across  the  street,  in 
violation  of  the  city  ordinance,  and  was  thus  illegally  partially 
obstructing  the  street.  The  defendant,  in  driving  past  on  the  other 
side,  ran  his  wagon  over  the  fore  feet  of  the  plaintiff's  horse.  It 
was  held  that  the  mere  fact  that  the  plaintiff's  team  at  the  time  was 
an  unlawful  obstruction  did  not  bar  the  plaintiff's  action,  if  that  cir- 
cumstance did  not  contribute  to  the  injury. 

When  carefully  studied,  the  cases  cited  by  the  defendant  (except, 
perhaps,  the  case  cited  from  79  Mo.  478)  will  be  found  not  to  con- 
flict with  the  principle  as  applied  here  by  the  presiding  justice. 
They  mainly  go  to  the  conceded  proposition  that  a  plaintiff  cannot 
recover  damages  for  a  disaster  that  his  own  illegal  or  wrongful  con- 
duct helped  bring  about. 

The  exception  to  this  instruction  must  be  overruled.  The  other 
exceptions  upon  the  same  subject-matter  naturally  fall  with  this  one, 
Vol.  II  — si 
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including  that  in  relation  to  damages.  That  part  of  the  bridge 
within  the  required  space  of  seventy  feet  was  the  plaintiff's  property. 
The  jury  have  found  that  it  did  the  defendant  no  harm,  and  was  not 
a  factor  in  the  legal  cause  of  the  disaster.  Hence  it  is  not  without 
the  pale  of  the  law. 

3.  The  request  for  a  ruling  that  the  "  dolphins  "  at  the  ends  of 
the  draw  pier  tended  to  justify  the  mode  of  towing  by  hawser  is  not 
urged  in  argument.    The  question  seems  to  have  become  immaterial. 

Motion  and  exceptions  overruled. 


HOLWAY  ET  AL.  V.  PROPRrETORS  OF  MACHIAS 
BOOM. 

Supreme  yudieial  Court,  Maine,  March,  iS^y. 


LOGS  IN  STREAM  LOST  BY  BREAKING  OF  DEFECTIVE  BOOM.  — 
Where  a  large  number  of  logs  were  swept  away  and  lost  owing  10  the  breaJi- 
ing  of  a  boom  belonging  to  and  maintained  by  defendants,  and  there  was 
proof  tliai  the  breait  was  owing  to  the  faulty  construction  of  the  boom,  the 
defendants  were  liable, 

A  VERDICT  was  rendered  for  plaintiffs  in  an  action  for  loss  of  logs 
and  defendant  moved  to  set  the  verdict  aside. 

H.  M.  Heath  and  C.  L.  Andrews,  for  plaintiffs. 

Charles  Sargent,  for  defendant. 

Whiteuouse,  J.  —  A  large  number  of  logs  owned  hy  the  plaintiffs 
in  these  two  cases  were  swept  away  and  lost  by  reason  of  the  break- 
ing of  the  boom  maintained  by  the  defendant  corporation  across 
Machias  river.  The  jury  found  that  the  aggregate  damage  thus 
sustained,  including  the  expense  of  recovering  a  portion  of  the  logs 
that  escaped,  was  $2,197.50;  and,  by  agreement  between  the  plain- 
tiffs in  the  two  cases,  the  sum  was  equally  divided  between  them, 
and  a  verdict  rendered  for  $1,098.75  in  each  case.  The  defendant 
moves  to  have  these  verdicts  set  aside  as  against  law  and  evidence. 

After  a  careful  and  patient  examination  of  all  the  evidence 
reported,  it  is  the  opinion  of  the  court  that  this  motion  must  be 
overruled.  It  not  only  fails  to  appear  that  the  verdicts  were  unmis- 
takably wrong,  but  affirmatively  appears  that  they  were  clearly  right. 

The  boom  in  question  extended  from  shore  to  shore  of  Machias 
river,  a  distance  of  three  hundred  and  twenty-iive  feet,  and  was 
hung  by  chains  below  the  piers,  instead  of  being  buttressed  against 
them.     On  the  loth  of  April,  1895,  the  chain  stretched  across  the 
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southern,  or  Dublin  gap,  was  broken  by  the  pressure  of  the  logs 
and  ice,  and  the  boom  carried  away. 

As  originally  built,  this  gap  appears  to  have  been  constructed 
according  to  an  approved  design,  and  upon  correct  mechanical 
principles.  On  the  northerly  side  of  the  gap  the  boom  stick  was 
fastened  to  the  pier,  and  both  the  boom  stick  and  the  gap  piece  held 
in  position  by  means  of  three  chains  running  diagonally  from  the 
corner  of  the  pier  to  the  boom  stick.  On  the  southerly  side  of  this 
gap  the  shore  end  of  the  boom  stick  was  buttressed  against  a  sub- 
stantial pier,  and,  by  the  aid  of  a  second  pier  further  up  the  river 
and  three  chains  extending  diagonally  therefrom  to  the  boom  stick, 
the  gap  piece  and  boom  stick  on  the  southerly  side  were  securely 
held  in  a  fixed  position.  A  chain  was  also  drawn  over  the  platform 
of  the  gap  itself,  and  attached  to  the  gap  pieces  on  either  side. 
Thus  the  boom  was  held  in  a  rigid  condition  its  entire  length,  with 
the  pressure  distributed  among  eight  or  more  bearings,  and  the  gap 
chain  subjected  to  comparatively  little  strain. 

But  at  the  time  of  the  breaking  in  question  the  conditions  on  the 
southerly  side  were  entirely  different.  The  lower  pier  to  which  the 
shore  end  of  the  boom  stick  had  formerly  been  fastened  had  rotted 
down  and  been  abandoned,  and  in  readjusting  the  boom  on  this  side 
of  the  gap,  a  fatal  change  was  made  in  the  method  of  construction. 
The  boom  stick  was  used  as  a  guy  extending  diagonally  from  the 
only  remaining  pier  on  the  shore,  up  river,  to  the  southerly  gap 
piece,  and  three  chains  ran  from  the  upper  corner  of  that  pier  to 
the  gap  piece.  Thus,  the  southerly  gap  piece  and  the  outer  end  of 
the  boom  stick  attached  to  it  were  only  held  in  position  by  means 
of  the  chain  drawn  over  the  platform  of  the  gap,  and  this  gap  chain 
was  obviously  the  only  power  at  that  time  to  resist  the  constant 
pressure  shoreward  of  the  logs  and  ice  against  the  southerly  gap 
piece  and  boom  stick.  With  such  a  structure,  several  chains  of  extra- 
ordinary size  and  strength  would  have  been  required  to  withstand 
the  pressure  which  might  reasonably  have  been  expected  to  result 
from  the  action  of  logs  and  ice  at  ordinary  spring  freshets.  Instead 
of  such  means,  however,  only  one  gap  chain  was  stretched  over  the 
platform,  and  this  chain,  composed  in  part  of  an  old  ship's  cable, 
had  been  in  use  so  long  that  its  strength  was  nearly  gone.  A  section 
of  it  was  exhibited  for  the  inspection  of  the  court,  and  it  was  mani- 
festly unsuitable  and  insufficient  for  the  purpose. 

Under  these  circumstances,  that  happened  on  the  loth  of  April, 
1895,  which  might  reasonably  have  been  expected  to  happen  under 
the  existing  conditions,  which  do  not  appear  to  have  been  extra- 
ordinary in  a  spring  freshet.     The  old  gap  chain  of  greatly  impaired 
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strength,  broke  and  parted  under  the  pressure  of  logs  and  ice.  The 
other  chains  then  gave  way  in  rapid  succession,  the  boom  sticks 
swung  around,  and  the  logs  escaped. 

The  learned  counsel  for  the  defendant  insists,  however,  that  there 
is  no  evidence  that  the  gap  chain  parted  first. 

In  answer  to  the  question  by  the  court,  "Where  did  the  boom 
part?"  Daniel  McLaughlin  testified  unequivocally,  "  Parted  in  the 
middle  of  the  gap;  "  and  in  cross-examination  the  fact  is  repeated 
and  emphasized  that  the  gap  covered  by  the  chain  broke  and  sepa- 
rated, and  that  this  was  the  first  part  to  break.  He  was  an  eye- 
witness to  the  disaster,  having  a  plain  view  of  the  boom  and  of  Dub- 
lin gap.  His  testimony  is  corroborated  by  Hannah  Reynolds,  who 
also  witnessed  the  occurrence,  and  there  is  no  evidence  to  contradict 
the  direct  testimony  of  these  two  witnesses.  On  the  contrary,  all 
of  the  circumstances  and  results  tend  to  confirm  their  evidence. 

It  was  incumbent  on  the  plaintiffs  to  prove  that  the  defendant  cor- 
poration did  not  exercise  reasonable  precaution  or  due  care  and  dili- 
gence either  in  the  construction  and  repair  or  in  the  management  of 
the  boom.  The  evidence  satisfactorily  shows  that  the  defendant 
failed  to  perform  this  reasonable  obligation,  by  reason  of  a  radical 
defect  in  the  method  of  constructing  the  boom,  and  for  want  of 
proper  inspection  and  repair  of  the  gap  chain,  as  already  shown. 

No  question  is  made  respecting  the  amount  of  damages  awarded, 
and  there  seems  to  be  sufficient  evidence  on  that  branch  of  the  case 
also  to  justify  the  verdict  of  the  jury. 

Motion  overruled. 


HUTCHINGS    V.    INHABITANTS    OF    SULLIVAN. 

Supreme  yudieial  Court,  Maim,  April,  iS^. 


HIGHWAYS  —  ESTABLISHED  BOUNDARIES  —  PRIVATE  WAY.  —  lo 
an  action  (or  injuries  sustained  by  a  fall  caused  by  the  plaintiff  stepping 
into  a  depression  in  a  sidewalk  the  limits  of  the  walk  were  properly  estab- 
lished under  Revised  Statutes,  chap,  iS,  sec.  gs,  which  declares  that  when 
buildings  or  fences  have  existed  more  than  tweniy  years  fronting  upon  any 
way,  street,  lane  or  land  appropriated  to  public  use  the  bounds  of  which 
cannot  be  made  certain  by  records  or  moouinents,  such  buildings  or  fences 
shall  be  deemed  the  true  bounds  thereof, 

PUBLIC  USING  SIDEWALK  CONSTRUCTED  BY  PRIVATE  PARTIES  — 
TOWN  LIABLE  FOR  DEFECTS.  —  Wheti  private  parties  construct  a 
sidewalk  within  the  limits  of  a  highway  which  has  the  character  and  geneial 
appearance  of  a  public  walk,  so  that  thereby  the  public  is  >uslilied  in  believ- 
ing that  they  are  invited  to  walk  upon  it  as  a  part  of  the  public  way,  and  it 
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Is  tbus  used  for  a  series  of  years  by  the  public,  the  towD  will  be  liable  for 
defects  in  it  the  same  as  if  the  town  had  constructed  it  in  the  first  place. 
STATUTORY  NOTICE  OF  DEFECT  IN  HIGHWAY.  — The  location  of  the 
defect  in  the  highway  in  the  notice  lo  the  selectmen  of  the  town  by  the 
following  description  was  sufficient:  "  A  hole  in  the  sidewalk  situated 
between  Hotel  Cleaves  and  Dunbar  Brothers'  store  upon  townway  in  said 
town  of  Sullivan." 

From  Supreme  Judicial  Court,  Hancock  County.  A  verdict  was 
rendered  for  plaintiff  and  defendant  brings  exceptions. 

L.  B.  Deasy  and  B.  E.  Tracy,  for  plaintiff. 

Henry  Boynton  and  A.  W.  King,  for  defendants. 

Walton  J.  —This  is  an  action  to  recover  damages  for  injuries 
claimed  to  have  been  received  through  a  defect  in  a  concrete  side- 
walk in  the  town  of  Sullivan.  There  was  a  depression  in  the  side- 
walk about  three  feet  long,  two  feet  wide,  and  five  and  one-quarter 
inches  deep  in  the  lowest  place.  The  plaintiff  says  that,  as  she  was 
walking  along  on  this  sidewalk  on  a  dark,  foggy  evening,  she  stepped 
into  this  depression,  and  was  thereby  thrown  down,  breaking  her 
arm,  and  otherwise  injuring  herself.  She  has  obtained  a  verdict  for 
$300,  and  the  case  is  before  the  law  court  on  motions  and  excep- 
tions by  the  defendants.     We  will  first  consider  the  exceptions. 

I.  The  Revised  Statutes  (chapter  tS,  §  95)  declare  that,  when 
buildings  or  fences  have  existed  more  than  twenty  years  fronting 
upon  any  way,  street,  lane,  or  land  appropriated  to  public  use,  the 
bounds  of  which  cannot  be  made  certain  by  records  or  monuments, 
such  buildings  or  fences  shall  be  deemed  the  true  bounds  thereof. 
The  defendants  claimed  at  the  trial  in  the  court  below  that  this 
statute  does  not  apply  to  this  class  of  cases,  and  that  the  plaintiff 
could  not  esUblish  the  limits  of  the  way  in  question  in  the  manner 
referred  to,  even  by  proof  sufficient  to  satisfy  all  the  requirements 
of  the  statute.  The  court  ruled  otherwise.  We  think  the  ruling 
was  correct. 

a.  The  defendants  claimed  that  the  sidewalk  in  question  was  built 
by  private  persons,  and  that  the  town  had  never  made  any  repairs 
on  it,  or  assumed  any  responsibility  for  repairs  on  it;  and  the  defend- 
ants requested  the  court  to  rule  that,  under  these  circumstances, 
the  town  would  not  be  liable  for  defects  in  it.  The  court  declined 
to  so  rule,  and  instructed  the  jury  that  when  private  parties  con- 
struct a  sidewalk  within  the  limits  of  a  highway,  which  has  the 
character  and  general  appearance  of  a  public  walk,  so  that  thereby 
the  public  is  justified  in  believing  that  they  are  invited  to  walk  upon 
it  as  a  part  of  the  public  way,  and  it  is  thus  used  for  a  series  of  years 
by  the  public,  the  town  will  be  liable  for  defects  in  it,  the  same  as  if 
the  town  had  constructed  it  in  the  first  place. 
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We  think  this  ruling  was  correct.  We  are  not  aware  that  this 
precise  question  has  before  been  presented  to  this  court;  but  it  has 
been  presented  to  other  courts,  and  they  have  held  that  when  a 
sidewalk  has  been  built,  no  matter  by  whom  or  by  what  authority, 
and  the  municipal  authorities  have  notice  that  it  has  become  defec- 
tive and  dangerous  to  public  travel,  the  municipality  will  be  liable 
as  though  the  sidewalk  had  been  built  by  its  express  authority. 
Village  of  Ponca  v.  Crawford,  23  Neb.  66a,  37  N.  W.  Rep,  609;  Hill 
V.  City  of  Sedalia,  a  Mo.  App.  Rep'r,  1019,  Am.  Dig.  1896,  p.  3829. 
And  in  the  fourth  edition  of  Shearm.  &  Redf.  on  Neg.  (§  366)  the 
law  is  said  to  be  that,  where  towns  or  other  municipal  corporations 
are  declared  by  statute  to  be  liable  for  defects  in  their  highways,  it 
is  of  no  consequence  that  such  defects  were  caused  by  third  persons, 
so  long  as  the  highway  is  thereby  rendered  defective,  within  the 
meaning  of  the  statute;  that  the  mere  fact  that  they  were  created 
by  third  persons  without  its  consent  is  no  defense  to  the  corporation. 
We  think  the  ruling  upon  this  point  was  correct,  and  well  supported 
by  authority, 

3.  The  defendants  excepted  to  the  admission  of  the  plaintiff's 
notice  to  the  selectmen  of  the  town,  on  the  ground  that  it  did  not 
sufficiently  describe  the  location  of  the  defect.  The  notice  described 
the  location  of  the  defect  as  "a  hole  in  the  sidewalk  situated 
between  Hotel  Cleaves  and  Dunbar  Brothers*  store,  upon  townway 
in  said  town  of  Sullivan."  The  evidence  shows  that  the  distance 
between  the  hotel  and  the  store  was  three  hundred  and  fifteen  feet 
(a  fraction  over  nineteen  rods);  and  it  is  urged  in  defense  that, 
while  this  might  be  sufficient  if  the  defect  were  described  in  such  a 
way  that  it  might  be  readily  identified,  it  is  not  sufEcient  where  the 
defect  is  described  as  a  "hole,"  with  no  other  description;  and 
Chapman  v.  Noblcboro,  76  Me.  427,  is  cited  in  support  of  this 
position.  The  notice  in  the  case  cited  was  substantially  like  the 
notice  in  this  case,  and  the  objection  to  it  was  substantially  the 
same ;  and,  if  the  notice  in  that  case  had  been  held  to  be  insufficient, 
we  think  the  same  result  must  have  followed  in  this  case.  But  the 
notice  was  not  held  insufficient  in  that  case.  It  was  held  to  be  suffi- 
cient. And  on  the  authority  of  that  case,  and  the  reasoning  by 
which  the  decision  in  that  case  was  sustained,  we  think  the  same 
result  must  follow  in  this  case.  The  fact  must  not  be  overlooked 
that  the  objection  to  the  notice  made  at  the  trial  in  the  court  below 
was  not  to  a  want  of  accuracy  in  describing  the  defect  or  its  location, 
but  to  a  want  of  definiteness  in  stating  its  location.  We  think  the 
location  of  the  defect  was  stated  with  reasonable  certainty,  and  that 
the  objection  to  the  admission  of  the  paper  to  prove  the  sututory 
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notice  to  the  selectmen  of  the  town  of  Sullivan  was  properly  over* 
ruled. 

4.  Motion.  The  defendants  ask  for  a  new  trial,  on  the  ground  that 
the  verdict  is  against  evidence,  and  the  damages  excessive.  We 
do  not  think  the  request  can  be  granted.  The  sidewalk  was  clearly 
defective.  It  was  made  of  concrete;  and  there  was  a  sunken  place 
in  it,  the  bottom  of  which  was  five  and  one-quarter  inches  lower  than 
the  surrounding  surface.  The  plaintiff  calls  it  a  "hole."  The 
defendants  call  it  a  "depression."  It  is  immaterial  whether  we 
call  it  a  "  hole,"  a  "  hollow,"  a  "sag,"  or  a  "depression."  It  was 
a  place  dangerous  to  travelers  using  the  walk  during  a  dark  and 
foggy  evening;  and  we  think  the  evidence  was  sufficient  to  justify 
the  jury  in  finding  that  the  municipal  officers  of  the  town  had  the 
statutory  notice  of  the  defect.  The  plaintiff  was  a  comparative 
stranger.  She  had  not  passed  over  the  walk  for  more  than  two 
years.  The  evening  was  dark  and  foggy,  and  there  were  no  lights; 
and,  as  she  passed  along  on  the  walk  she  stepped  into  this  sunken 
place,  and  was  thrown  down.  Her  arm  was  broken,  and  she  claims 
to  have  been  otherwise  seriously  injured.  The  jury  assessed  her 
damages  at  $300. 

Surely,  such  a  verdict  cannot  be  regarded  as  excessive  in  amount; 
and  we  do  not  think  it  is  so  clearly  against  the  weight  of  evidence 
in  other  particulars  as  to  require  the  court  to  set  it  aside,  and  grant 
a  new  trial. 

Motions  and  exceptions  overruled. 

WESTERN    UNION    TELEGRAPH    COMPANY    v. 
EDMONDSON  (O. 

Supreme  Court,  Texas,  November  ii,  iSgj. 


FAILURE  TO  DELIVER  TELEGRAM  —  WHEN  DAMAGES  CANNOT  BE 
RECOVERED  FOR  MENTAL  SUFFERING.  —  In  an  action  to  recover 
damages  for  mental  suflfering  and  anxiety  caused  by  failure  of  a  telegraph 
company  to  deliver  a  telegram  it  was  held  that  while  such  mental  suffering 
was  incident  to  the  failure  to  deliver  the  telegram  it  was  not  one  of  the 
natural  and  usual  results  of  such  failure,  and  recover;  could  not  be  had  for 
such  mental  suffering. 

Rnirriing  decision   In  same  case  in  the  Texas  Court  of  Civil  Appeals, 
April,  1897.  reported  in  a  Am.  Neg.  Rep.  469- 

Fallowing  the  rule  in  Roi*etl  v.  Western  Union  Telegraph  Company,  75 
Tex.  36. 
I.  See  brief  report  of  this  case  in  the  Court  of  Civil  Appeals.  In  a  Am.  Neg. 
Rep.  469.  i"^- 
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Appeal  from  judgment  for  plaintiff  in  the  Court  of  Civil  Appeals 
(See  2  Am.  Neg.  Rep.  469).     The  facts  appear  in  the  opinion. 

Norman  J.  Kittrell,  for  appellant. 

S.  H.  GooDLETT  and  Beauregard  Bryan,  for  appellee. 

Brown,  Associate  Justice.  —  J.  A,  Edmondson  instituted  suit  in 
the  District  Court  of  Washington  county  to  recover  from  the  Western 
Union  Telegraph  Company  damages  alleged  to  have  accrued  to  his 
wife  by  the  failure  of  the  telegraph  company  to  deliver  to  her  the 
following  message : 

"Gatesville,  Texas,  July  ayth,  1894. 

Mrs,  J.  A.  Edmondson,  Brenham,  Texas. — Your  father  was  struck 
vith  paralysis  this  morning.     Come  to  Clifton. 

Signed.     J.  W.  SHERRELL." 

Mrs.  Edmondson  lived  in  the  county  about  twelve  miles  from 
Brenham,  but  in  consideration  of  the  extra  sum  of  $2.50  the  telegraph 
company  agreed  to  send  the  message  to  her.  The  message  was 
received  at  Brenham  on  the  night  of  the  27th  of  July,  but  was  not 
sent  to  Mrs.  Edmondson  until  the  next  morning,  when  at  about 
eight  o'clock  a.  m.  a  messenger  was  started  with  the  dispatch  to  her 
home  and  arrived  there  at  about  11:30  o'clock  a.  m.  of  the  aSth  of 
July  and  then  delivered  the  message  to  her.  The  nearest  railway 
station  was  Gay  Hill,  three  miles  distant  from  her  home.  Only 
one  passenger  train  passed  the  station  during  each  day  going  in 
the  direction  of  Clifton  and  that  train  passed  at  11:37  o'clock, 
A.  H.  The  message  might  have  been  delivered  by  ten  o'clock  a.  m. 
of  July  28th,  by  the  use  of  ordinary  diligence,  in  which  event 
Mrs.  Edmondson  could  have  taken  the  train  that  day;  but  she 
did  not  have  time  after  receiving  the  message  to  reach  the  station 
before  the  passenger  train  had  gone  and  was  compelled  to  remain 
over  until  11:37,  July  29th,  to  start  on  her  trip  to  Clifton. 

The  father  of  Mrs,  Edmondson  died  on  the  afternoon  of  July 
27th,  before  the  telegram  reached  Brenham,  and  was  bnried  on 
the  afternoon  of  July  z8th  before  she  could  have  arrived  at  his  home 
if  the  telegram  had  been  promptly  delivered, 

Mrs.  Edmondson  left  Gay  Hill  at  11:37  a.  h.,  July  39th,  and 
arrived  at  Clifton  at  five  p.  h.  of  that  day,  and  by  private  con- 
veyance reached  her  father's  home  at  nine  or  ten  o'clock  that  night. 
She  first  heard  of  her  father's  death  when  she  arrived  at  Clifton. 
If  the  message  had  been  promptly  delivered  she  would  have  heard 
of  his  death  twenty-four  hours  earlier.  Mrs.  Edmondson  suffered 
much  mental  anguish  on  account  of  the  suspense  in  not  being  able 
to  hear  what  her  father's  condition  was.  The  suit  is  brought  for 
the  damages  arising  from  the  mental  suffering  occasioned  by  the 
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suspense  in  not  knowing  the  condition  of  her  father  dying  the  time 
she  was  delayed. 

Upon  a  trial  in  the  District  Court  judgment  was  rendered  for  the 
defendant  in  error,  J.  A.  Edmondson,  for  the  sum  of  $i,ooo  (one 
thousand  dollars)  which  was  affirmed  by  the  Court  of  Civil  Appeals. 

The  plaintiff  in  this  suit  sought  to  recover  alone  upon  the  ground 
that  by  the  failure  of  the  telegraph  company  to  deliver  the  message 
to  proper  time,  Mrs  Edmondson  was  delayed  twenty-four  hours  in 
starting  on  her  trip  to  her  father,  and  that  during  that  time  she  was  in 
a  state  of  suspense  as  to  what  his  condition  was,  which  caused  her 
mental  suffering.  It  is  admitted  that  if  the  message  had  beea 
promptly  delivered  the  same  state  of  anxiety  would  have  existed  up 
to  the  time  she  would  have  arrived  at  Clifton  on  her  way  to  her 
father's  home,  but  it  is  likewise  claimed  that  the  continuance  of  that 
mental  anguish  and  suspense  beyond  that  time  was  caused  by  the 
failure  of  the  telegraph  company  to  perform  its  contract  and  deliver 
the  message  in  a  reasonable  time. 

In  the  case  of  Rowell  v.  Western  Union  Telegraph  Company,  75 
Tex.  26,  this  court  held  that  continued  anxiety  caused  by  a  failure 
to  deliver  a  message  did  not  constitute  a  cause  of  action  against  the 
telegraph  company.  It  is  claimed,  however,  that  there  is  a  distinc- 
tion between  that  case  and  the  one  before  the  court,  and  that  this  case 
should  not  be  governed  by  the  rule  laid  down  in  Rowell  v.  Telegraph 
Co.  In  that  case  the  plaintiff's  wife  had  received  a  message 
announcing  the  sickness  of  her  mother  and  advising  her  to  come. 
In  reply  the  husband  sent  a  message  inquiring  as  to  the  con- 
dition of  the  mother  and  stating  that  if  she  was  no  better  his  wife 
could  come  at  once;  and  answer  was  placed  with  the  telegraph  com- 
pany informing  the  husband  that  the  mother  of  his  wife  was  not  in 
a  dangerous  condition,  but  the  last  message  was  never  delivered 
and  the  wife  of  the  plaintiff  was  in  great  suspense  as  to  the  condition 
of  her  mother;  for  which  suit  was  brought.  It  will  be  observed  that 
in  that  case  the  purpose  of  sending  the  message  by  the  husband  was 
to  obtain  information  as  to  the  then  condition  of  his  wife's  mother, 
and  the  purpose  of  the  message  which  was  not  delivered  was  to 
impart  that  information ;  consequently  the  failure  to  deliver  the  last 
message  directly  caused  the  continued  suspense  and  anxiety  of  the 
wife  by  frustrating  the  very  purpose  which  the  parties  had  in  send- 
ing the  last  two  messages.  Notwithstanding  this,  this  court  held 
that  continued  suspense  and  anxiety  of  the  daughter  as  to  the  con- 
dition of  her  mother  did  not  give  a  right  of  action  for  damages  and 
we  see  no  reason  to  overrule  or  modify  that  decision. 

The  case  before  the  court  is  not  so  strong  for  the  plaintiff  as  was 
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the  case  of  Rowell  v.  Telegraph  Co.  [supra).  Id  this  case  the 
purpose  of  sending  the  telegram  was  to  inform  Mrs.  Edmondson  of 
the  illness  of  her  father  and  to  afford  her  the  opportunity  of  going 
to  him  and  of  being  with  him  in  his  affliction  and  to  be  present  at  his 
funeral  in  case  of  his  death.  It  was  not  the  purpose  of  sending  the 
telegram  to  keep  her  informed  as  to  the  condition  of  her  father  from 
the  time  that  she  received  it  until  she  should  arrive  at  some  place 
where  she  would  receive  information  as  to  his  condition. 

In  Rowell  v.  Western  Union  Telegraph  Company,  cited  above, 
Judge  Gaines  speaking  for  the  Court,  said:  "  We  are  of  the  opinion 
that  the  demurrer  was  properly  sustained.  The  damages  here  com- 
plained of  was  the  mere  continued  anxiety  caused  by  the  failure 
promptly  to  deliver  the  message.  Some  kind  of  unpleasant  emotion 
in  the  mind  of  the  injured  party  is  probably  the  result  of  a  breach 
of  contract  in  most  cases,  but  the  cases  are  rare  in  which  such 
emotion  can  be  held  an  element  of  the  damages  resulting  from 
the  breach.  For  injury  to  the  feelings  in  such  cases  the  courts  can- 
not give  redress.  Any  other  rule  would  result  in  intolerable  litiga- 
tion." This  language  applies  with  equal  force  to  the  facts  of  tfie 
case  now  before  us.  It  is  not  true  that  a  party  is  entitled  to  recover 
damages  for  all  mental  anguish  which  he  may  suffer  in  consequence 
of  a  failure  on  the  part  of  the  telegraph  company  to  deliver  a  mes- 
sage intrusted  to  it  for  his  benefit,  but  the  measure  of  his  recovery 
must  be  determined  by  the  general  rule  of  law  which  applies  to  all 
cases  of  breach  of  contract,  which  rule,  so  far  as  applicable  to  this 
case,  is  thus  explained:  When  two  parties  have  made  a  contract, 
which  one  of  them  has  broken,  the  damages  which  the  other  ought 
to  receive  in  respect  of  such  breach  of  contract  should  be  such  as 
may  fairly  and  reasonably  be  considered  as  arising  naturally,  i.  t., 
according  to  the  usual  course  of  things,  from  such  breach  of  con- 
tract itself  or  as  may  reasonably  be  supposed  to  have  been  in  the  con- 
templation of  the  parties  at  the  time  that  they  made  the  contract  as 
the  probable  result  of  the  breach  of  it,"  Tested  by  this  rule,  the  plain- 
tiff was  not  entitled  to  recover  for  the  suspense  and  mental  anguish 
of  his  wife  arising  from  the  fact  that  she  was  not  informed  of  the 
condition  of  her  father  between  the  time  of  receiving  the  message 
and  her  arrival  at  Clifton,  because  the  telegram  itself,  considered 
from  the  standpoint  of  the  telegraph  company,  would  not  indicate 
that  a  failure  to  deliver  in  due  time  would  produce  any  such  result; 
that  is,  the  suspense  and  mental  anguish  claimed  to  have  existed 
cannot  fairly  and  reasonably  be  considered  as  arising  naturally  and 
in  the  usual  course  of  things  from  the  failure  to  deliver  the  message; 
nor  can  it  be  reasonably  supposed  that  the  parties  at  the  time  they 
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made  the  contract  had  in  contemplation  that  in  case  it  was  not 
promptly  delivered  Mrs.  Edmondson  would  suffer  such  anxiety  and 
suspense  because  of  the  fact  that  she  did  not  know  whether  her 
father  was  dead  or  alive.  The  company  was  notified,  as  a  matter 
of  law,  by  the  terms  of  the  telegram,  that  in  case  Lt  failed  to  deliver 
it  according  to  its  undertaking  or  to  exercise  ordinary  and  reason- 
able care  to  do  so,  the  party  addressed  might  fail  to  reach  the  father 
in  time  to  be  with  him  during  his  sickness  and  might  in  case  of  his 
death  fail  to  reach  his  home  in  time  to  be  at  his  funeral,  and  that  such 
failure  would  produce,  in  the  ordinary  course  of  things,  mental  an- 
guish. (Tel.  Co.  V.  Carter,  85  T«.  580;  Leber  v.  Tel.  Co.,  ;o  Tex. 
690.)  This  can  reasonably  be  supposed  to  have  been  within  the  con- 
templation of  the  parties  at  the  time  they  made  the  contract,  and  it  is 
for  such  results  that  the  Idw  holds  the  telegraph  company  liable  for 
damages.  In  other  words,  whatever  may  arise  in  the  usual  course 
of  things,  from  the  failure  to  accomplish  the  purpose  indicated  by 
the  terms  of  the  message,  may  be  considered  within  the  contempla- 
tion of  the  parties  at  the  time  the  contract  was  made,  as  being  the 
probable  result  of  the  breach  of  it,  and  for  this  the  party  who  fails 
to  comply  is  held  responsible.     (Tel.  Co.  v.  Stiles,  99  Tex.  312.) 

The  mental  anguish,  anxiety  and  suspense  suffered  by  Mrs. 
Edmondson  was  incident  to  the  failure  of  the  company  to  deliver  the 
message,  but  was  not  one  of  the  natural  and  usual  results  of  such 
failure ;  and  the  claim  based  thereon  does  not  come  within  the  gen- 
eral rule  laid  down  for  ascertaining  the  liability  of  the  parties  for 
breach  of  contracts,  nor  does  it  come  under  any  rule  announced 
by  this  court,  and  we  have  neither  authority  nor  inclination  to 
extend  the  right  of  recovery  in  this  class  of  cases  beyond  the  limits 
already  fixed  by  the  decisions  of  this  court. 

Under  the  facts  in  this  case  the  District  Court  should  have 
instructed  the  jury  to  return  a  verdict  for  the  defendant;  and  it 
appearing  that  no  amendment  of  the  pleadings  can  be  made  under 
which  a  recovery  could  be  had  against  the  defendant,  it  is  ordered 
that  the  judgment  of  the  District  Court  and  the  Court  of  Civil 
Appeals  be  reversed,  and  that  judgment  be  here  entered  that  the 
defendant  in  error  take  nothing  by  his  suit,  and  that  the  plaintiff  in 
error  go  hence  without  day  and  recover  from  defendant  in  error  all 
costs  of  all  courts. 
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Co.  V.  Smith  (Tex.) 254 

Louisville    &    Nashville    R,    R. 

Co.  V.  Morgan  (Ala.) 294 

Texas  &  New  Orleans  R'y  Co. 

V.  Bell  (Tex.) 35S 

Bridge   Damaged— 

TOWBOAT. 
Inhabitants       of       Cumberland 
County     V.      Central      Wharl 
Steam  Towboai  Co.  (Me.)...  797 


B  ridge  —  defective. 

Reading  Township  v.  Telfer 
(Kan.) 138 

Bridge  —  falling  from. 

Gould  V.  Schermer  (Iowa) 136 

Patterson  v.  City  of  Austin 
(Tex.)    6«g 

Bridge  —  injured  on. 

Donnelly  v.  Cowen  (N.  Y.) 750 

Murray  v.  Board  of  Commis- 
missioners  of  -Woodson 
County  (Kan.) 537 

Bridge — unguarded. 

City  of  Topeka  v.    Hempstead 

(Kan.)  54S 

Gould  v.  Schermer  (Iowa) 136 

Buildings,  Destroyed 

—  Fire. 
Chesapeake  &  Ohio  R'y  Co.  v. 

Smith   (Ky.) 358 

Hemmi  v.  Chicago.  G.  W.  R'y 

Co.  (Iowa) lA 

Building  —  Obstruction-. 
Donnelly  v.  Cowen  (N.  V.) 750 

Bull  Killed -Turn 

Union  Pacific  R'y  Co,  v.  Thome 
(Neb.)  748 

Burning  Oil  —  injured  b^-. 

Conroy  v.  Chicago,  St.  Paul. 
Minn.  &  O.  R'y  Co.  (Wis.)..    98 

Cable  Oar—  injured  on. 

Blate    V.    Third    Avenue    R.    R. 

Co.  (N.Y.) 43t> 

West   Chicago   Street    R'y    Co. 

v,   McKulty  (111.) no 

Cable  Car  —  struck  by. 

Fandel  v.  Third  Avenue  R.  R. 
Co.  (N.Y.) 209 

Cable  Oar — wagon  struck 

BY, 

Bresky  v.  Third  Avenue  R.  R. 
Co.  (NY.) 765 
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Car  Inspector  Killed. 

Canon  v.  Chicago,  Milwaukee  & 
St.   Paul   R'y   Co.   (Iowa; tjr 

West  V.  New  York  Central,  etc., 
R.  R.  Co.  (N.  Y.) 773 

Carriage  Damaged  — 

Theatre, 
Wellman  v.   Miner   (N.   Y.)....  3l8 

Carried  Beyond  Sta- 
tion. 

Gage   V.   Illinois   Central   R.    R. 

Co.  (Miss.) 395 

Carriers  of  Freight  — 

Actions  Auainst. 

American  Express  Co.  v.  Lank- 
ford  (Ind.  Terr.) 530 

Atchison.  Topeka  &  Sanla  Fe 
R.  R.  Co.  V.  Whilbeck  (Kan.).   149 

Brockway  v.  American  Express 
Co.  (Mass.) 56' 

Chicago,  Burlington  &  Quincy 
R.  R.  Co.  V.  Gardiner  (Neb.).    26 

Dixie  Cigar  Co.  v.  Southern 
Express  Co.  (N.  C.) 636 

Fort  Worth  Transfer  Co.  v. 
Isaacs  (Tex.) 75 

Hoffman  v.  Cumberland  Valley 
R.  R.  Co.  (Md.) 175 

Holland  V.  Southern  Express 
Co.    (Ala.) 7 

Illinois  Central  R.  R.  Co.  v. 
Teams  (Miss.) 39*5 

Leonard  v.  Whitcomb  (Wis.)..  .  476 

Lotiisville  &  Nashville  R.  R. 
Co.  V,  Tarter  (Ky.) IM 

Louisville,  New  Albany  5i  Chi- 
cago R'y  Co.  V.  Norman 
<Ind.)  122 

Merchants'  Dispatch  Transpor- 
tation Co.  V.  Hoskins  (Ky.)..   556 

Missouri,  Kansas  &  Texas  R'y 
Co,   V.  Chitlim   (Tcx-) 77 

San  Antonio  &  Arkansas  Pacific 
R'y  Co.  V.  Moore   (Tex.)..,.  651 

Schoenfield  v.  Louisville  & 
Nashville  R.    R.  Co.    (La.)..  165 


Carriers  of  Freight  — 

Action  Against —  Continued. 

Southern  Pacific  Co.  v.  Phillip- 
son  (Tex.) 6sa 

Texas  &  Pacific  R'y  Co.  v. 
Boggs  (Tex.) 79 

Texas  &  Pacific  R'y  Co.  v. 
Hornbeck  (Tex.) 239 

United  States  Watch-Casc  Co.  v. 

Southern  Express  Co.  (N,  C.).n636 

Carriers    of   Passen- 
gers —  Actions  Against. 
Arkansas    Midland    R'y    Co.    v. 

Griffilh   (Ark.) 105 

Atchison.   Topeka   &   Santa   Fe 

R.      R.      Co.      v.      Lamoreux 

(K.n,)  sv 

Bacon  v.  Casco  Bay  Steamboat 

Co.  (Me.) 168 

Baldwin  V.  Fair  Haven  &  West- 

erville  R.  R.  Co.  (Conn,)....  308 
Blate  V.  Third  Avenue  R.  R.  Co. 

(N.  Y,) 430 

Carples  v.  New  York  &  Harlem 

R.   R.  Co.  (N.  Y.) 426 

Chesapeake  &  Ohio  R'y  Co.  v. 

Friel  (Ky.) iS3 

Chicago,   Burlington   &  Quincy 

R.   R.   Co.  V.  Spirk  (Neb.)...  400 
Chicago,   Burlington   &   Quincy 

R.  R.  Co.  V.  Wingler  (111.)..  115 
Christie    V.    Galveston    City    R. 

R.   Co,   (Tex.) 260 

Clark's   Adm'x   v.    Louisville   & 

Nashville   R.   R.   Co.    (Ky.)..  360 
Collins  v,  Texas  &  Pacific  R'y 

Co,   (Tex) 241 

Conroy    v,    Chicago,    St.    Paul, 

Minn.  &  O-  R'y  Co,  (Wis.)..    g8 
Consolidated    Traction    Co.    v. 

Thalheimer   (N.   J.) ig8 

Duvernet  v.  Morgan's  Louisiana 

&  Texas   R.    R.   &   S.   S.   Co. 

(La.) 166 

East  Omaha   Street   R'y   Co.  v. 

Godola  (Neb.) 24 

Felton    V.    Spiro    (U,    S.    Circ. 

App,)   682 

Flanagan  v.   Philadelphia,  Wil- 


AMERICAN  Negligence  Reports. 


Carriers  of  Passen- 
gers —  Action     Against  — 

Continued, 

mington   &   Baltimore    R,    R. 

Co.  (Pa.) 451 

Fort  Worth  &  New  Orleans  R'y 

Co.  V.  Enos  (Tex.) 657 

Gage  V.   Illinois  Ceniral   R.   R. 

Co.  (Miss.) 395 

Gilly  V.    New    Orleans   City   & 

Lake  E.  R.  Co.  (La.) 558 

Gulf.  Colorado  &  Santa  Fe  R'y 

Co.  V.  Moody  (Tex.) 464 

Gulf,  Colorado  &  Santa  Fe  R'y 

Co.    V.    Sparger   (Tex.) 463 

Heddie  v.  City  Electric  R'y  Co. 

(Mich.)   727 

Highland  Avenue  &  Belt  R.  R. 

Co.  V.  Swope  (Ala.) n483 

Hodges  V.  Southern  R'y  Co.  (N. 

C.) 643 

Hoffman  v.   President,   etc.,   of 

Del.  &  Hudson  Canal  Co.  (N. 

Y.)   753 

Lansing    v.     Coney    Island    & 

Brooklyn  R.  R.  Co.  (N.  Y.)..  769 
Loudon  V.  Eighth  Avenue  R.  R. 

Co.  (N.   Y.) 419 

Louisville  &  Nashville  R.  R.  Co. 

V,   Esperschild  (Ind.) 706 

McGrell  v.  Buffalo  Office-Build- 
ing Co.  (N.  Y.) 598 

Maisels     v.     Dry     Dock,     East 

Broadway  &  Battery  Park  R. 

R.  Co.  (N.  Y.) 774 

Missouri,  Kansas  &  Texas  R'y 

Co.   V.   Miller   (Tex.) 258 

North  Chicago  Street  R'y  Co. 

V.   Gillow   (III.) 327 

O'Meara   v.    Brooklyn    City    R. 

R.  Co.  (N.  Y.) 427 

Pennington   v.    Illinois   Central 

R.  R.  Co.  (111.) 698 

Peterson      v.      West      Chicago 

Street  R.  R.  Co.  (III.) 503 

Pullman  Palace  Car  Co.  v.  Law- 
rence  (Miss.) s86 

St.    Louis.    Iron    Rfountain    & 

Southern    R'y    Co.    v.    Sweet 

(Ark.)   295 


Carriers  of  Passen- 
gers —  Action  Against  — 
Continued. 

She! ton's  Adm'r  v.  Louisville 
&  Nashivlle  R.  R  Co.  (Ky).  362 

Taylor  v.  Long  Island  R.  R.  Co. 
(N.  Y.) 608 

The  Majestic  (U.  S.  Sup.) 283 

Weinberg  v.  Metropolitan  Street 
R'y  Co.  (Mo.) 307 

West  Chicago  Street  R.  R.  Co. 
V.  James  (111.) 700 

West  Chicago  Street  R'y  Co. 
v.  McNulty  (III.) 110 

West  Chicago  Street  R'y  Co.  v. 
Nash  (III.) 325 

West  Chicago  Street  R-  R.  Co. 
V.  Stiver  (III.) 6g6 

Witsell  V.  West  Asheville  &  Sul- 
phur Springs  R  R  Co.  (N. 
C.)    640 

Car  Steps  -  riding  on. 

West  Chicago  Street  R'y  Co.  v. 
McNulty  (III.) no 

Cattie   Guard  —  Injured 

AT, 

Galveston,  Harrisburg  &  San 
Antonio  R'y  Co.  v.  SlJnkard 
(Tex.)  654 

Cattie  Injured-FREiGKT. 

Missouri.  Kansas  &  Texas  R'y 
Co.   V.    Chittim   (Tex.) 77 

Texas  &  Pacific  R'y  Co.  v. 
■Boggs  (Tex.) 79 

Cattie  Killed— Collision. 

Houston  &  Texas  Central  R.  R. 
Co.  V.  Huflhines  (Tex.) 2S9 

Louisville.  New  Albany  &  Chi- 
cago R'y  Co.  V.  Norman 
(Ind.)  la 

Cattie  —  Loss  in  Value. 
Western   Union   Telegraph  Co. 
V.  Carver  (Tex.) 471 

Cattieway — defective. 

(iould  V.  Schermer  (Iowa)....  \^ 
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Caving  In— Gravel  Pit. 
Larsson  v.  McQure  (Wis.)....  279 

Cellar  Way— falling  into. 

City    of    Topeka    v.    Bradshaw 

(Kan.)  535 

Check  — Forced. 

German  Savings  Bank  v.  Citi- 
zens' National  Bank   (Iowa).  349 

National  Bank  of  Virginia  v. 
Nolting  (Va.) 264 

Cigars  Lost  —  freight. 

Sotithern  Pacific  Co.  v.  Phillip- 
son   (Tex.) 652 

Cities  —  Actions  Against. 
Caven  v.  City  of  Troy  'N.  Y.).  221 
City    of    Detroit    v.    Donovan 

(Micfi.)  3;6 

City    of    Fort    Scott    v.    Peck 

(Kan)  S4I 

City     of     Natchez     v.     Shields 

(Miss.)    58.1 

City    of    Norfolk    v.    Johnakin 

(Va.)    262 

City  of  Pawtucket  v.   Bray   (R. 


I.)   . 


71 


City    of    Topeka    v.    Bradshaw 

(Kan.)  535 

City  of  Topeka  v.    Hempstead 

(Kan.)  545 

Clay  V.  City  of  St  Albans  (W. 

Va)   667 

Innes    v.    City    of    Milwaukee 

(Wis.)  782 

Kellogg  V.  Mayor,  etc.,  of  New 

York(N.  Y.) 43 

Patterson     v.     City     of     Austin 

(Tex.)    648 

Raymond  v.   City  of  Haverhill 

(Mass.)  718 

Stone  V.  City  of  Poughkeepsie 

(N.  Y.) 4M 

Walsh   V.    City  of  Buffalo   (N. 


Y.)   . 


.  603 


Weinslein  v.  City  of  Terre  Haute 
(Ind.)  331 

White  V.  Mayor,  etc.,  of  New 
York  (N.  Y.) 213 


Clerk  of  Court  —  negli- 


V.  Weedon  (U.  S.  Circ.  App.).  688 

Clothing  Damaged  — 

Leaky  Roof. 
Bronner  v.   Walter  (N.   Y.)....  4.18 

Coal —  Injured  by. 
Louisville  Sl  Nashville  R.  R.  Co. 

V.  Walker  (Ky.) 552 

Miller  V.  Thomas  (N.  Y,) aoi 

Coal  Tender  — Struck  BV. 

Olson   V.    Great    Northern    R'y 
Co.  (Minn.) 736 

Collar  Bone  Injured— 

Boarding. 
Atchison.   Topeka   &   Santa   Fe 
R.  R.  Co.  V.  Whitbeck  (Kan.).  149 

C  o  1 1  e  s  e    Fracture — 

Fall  on  Sidewalk. 
Walsh  V.    City   of   Buffalo    (N. 
Y,)   602 


Collision. 

Atchison,  Topeka   &  Santa  Fe 

R,  R.  Co,  V,  Aderhold  (Kan.).  546 
.\tchison,   Topeka   &   Santa   Fe 

R.  R.  Co.  V.  Willey  (Kan.)..  144 
Baird    v.    New    York    Central. 

etc.,  R.  R.  Co.  (N.  Y.) 604 

Boyle  V.  McWilliams  (Conn,)..  691 
Bre^ky  v.  Third  Avenue  R.  R. 

Co,  (N.  Y,) 765 

Brown  v,   Edgerton   (Kan,) 5^4 

Canon    v,    Chicago.    Milwaukee 

&  St,  Paul  Ry  Co,  (Iowa)...  131 
Chicago   St  Alton  R,   R.   Co.   v. 

Anderson    (111.) 318 

Citizens'    Street    R      R,    Co,    v. 

Burke  (Tenn.) 459 

Clark   V.   Wright    (U,    S.    Circ. 

App)  100 

Cleveland,    Cincinnati.    Chicago 

&  St.   Louis  R'y  Co,  v.   Gray 

(Ind.)  116 

Cleveland.    Cincinnati,    Chicago 
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Collision—  C^Aanc^./. 

&  St.  Louis  R'y  Co.  V.  Hud- 
dleston  (Ind.) 120 

Consolidated  Traction  Co.  v. 
Bchr  (N.  J.) 189 

Consolidated  Traction  Co.  v. 
Haight  (N.  J.) ij)2 

Czech  V.  Great  Northern  R'y 
Co.    (Minn.) 181 

Demaine  v.  Washington  South- 
ern  Ry  Co.   (Va.) 665 

Flewelling  v.  Lcwiston  &  Au- 
burn Horse  R.  R.  Co.  (Me.).     19 

Fort  Worth  &  New  Orleans  R'y 
Co.  V.   Enos  (Tex.) 657 

Garrity  v.  Detroit  Citizens' 
Street  R'y  Co.  (Mich.) 5?4 

Gleim   v.    Harris   (Pa.) 779 

Goldrick  V.  Union  R.  R.  Co. 
(R.  I.) 64; 

Goldsboro  V.  Central  R.  R.i  of 
New  Jersey  (N.  J.) 409 

Highland  Avenue  &  Belt  R.  R. 
Co.  V.  Swope  (Ala.) n483 

Kane  v.  People's  Passenger  R'y 
Co.   (Pa.) 61 

Klinkler  v.  Wheeling  Steel  & 
Iron  Co.  (W.  Va.) 88 

Laib  V.  Pennsylvania  R.  R.  Co. 
(Pa.)    67 

Laufer  v.  Bridgeport  Traction 
Co.  (Conn.) : 

Lee  V,  Chicago,  St.  Paul,  Minn. 
&  Omaha  R'y  Co.   (Minn.)..   ■ 

Loudon  V.  Eighth  Avenue  R.  R. 
Co.   (N.   Y.) 

Louisville,  New  Albany  &  Chi- 
cago R'y  Co.  V.  Norman 
(Ind.)  

McCormack  v.  Nassau  Electric 
R,  R.  Co,  {N.  Y,) 6ii 

McCrecry's  .\dm'x  v.  Ohio 
River  R,  R.  Co.  (W.  Va.) ....    83 

McManigal  v.  South  Side  Pas- 
senger R'y  Co.  (Pa.) 

Maine  v.  Chicago.  Burlington  & 
Quincy  R.  R.  Co.  (Iowa) 

Missouri.  Kansas  &  Texas  R'y 
Co.  V.  Warren  (Tex.) 

Moore  V.  Jones  (Tex.) 


Collision  —  ConHnued. 
Olson    V.    Great    Northern    R'y 

Co.  (Minn.) 736 

Pyle  V.  Qark  (U.  S.  Circ.  App.).  100 

Sanders  v.  McGhee  (Ala.) i 

South    Covington    &   Cincinnati 

Street  R'y  Co.  v.  Pelzer  (Ky.>.  156 
Sludeor  v.  Village  of  Gouvem- 

eur(N.Y.) 41 

Taylor  v.  Long  Island  R.  R.  Co. 

(N.  Y.) 608 

Texas  &  New  Orleans  R'y  Co. 

V.  Bell  (Tex.) 255 

Texas    &    Pacific    R'y    Co.    v. 

Campbell  (Tex.) 658 

The  Bowden  v.  The  Decatur  H. 

Miller  (U.  S.  Circ.  App.)....  673 
Washington    Southern    R'y   Co. 

V.  Lacey  (Va.) 266 

West  Chicago  Street  R'y  Co.  v. 

McNully  (III.) iro 

Western  R'y  of  Alabama  v.  Wil- 
liamson (Ala.) 287 

West  V.  New  York  Central,  etc., 

R.  R.  Co.  (N.  Y.) 773 

Williams  v.  Great  Norlhem  R'y 

Co.  (Minn.) 385 

Conductor  Injured. 

Klinkler   v.    Wheeling   Steel    & 

Iron  Co.  (W.  Va.) 88 

Moore  V.  Jones  (Tex.) 344 

Conductor  Killed. 

Denver  Tramway  Co,  v.  Crum- 
baugh  (Colo.) 302 

McCreery's  Adm'x  v.  Ohio 
River  R.  R.  Co.  (W.  Va.) ...     83 

Construction  Train  — 

Injured  on. 
Baltimore   &   Ohio   S.    W.    R'y 
Co.  V.  Welsh  (Ind.) 707 

Cotton  ■Mill  —  Injured  in. 
Badger     v.     Janesville     Cotton 
Mills  (Wis.)... 272 

County  —  Action  Against. 

Murray  v.  Board  of  Commis- 
sioners of  Woodson  County 
(Kan)  5J/- 


r.zidb.  Google 


Coupling  Cars. 

At  liison,    Topcka    &    Santa    Fe 

R.  R,  Co.  V,  Swarts  (Kan.) . .  540 
Chicago,   Burlington   &   Quincy 

R.  R.  Co.  V.  Curtis  (Neb,)..  743 
Curtis  V.  Chicago  &  N.  W.  R'y 

Co.  (Wis,) 27i 

Denver.   Texas   &  Fort  Worth 

R,  R.  Co.  V.  Smock  (Colo,), ,  305 
Galveston,    Harnsburg    &    San 

Anlonio   R'y   Co,   v,    Slinkard 

(Tex.) 6S4 

Illinois    Central    R,    R.    Co.    v. 

Sanders  (111.) I06 

Louisville  &  Nashville  R.  R.  Co. 

V,   Morgan   (Ala.) 294 

Sanders  v,   McGhee  (Ala,) i 

Southern     R'y     Co.     v.     Arnold 

(Ala,)   290 

Texas  &  New  Orleans  R'y  Co. 

V,  Bell  (Tex.) 2S5 

Western  R'y  of  Alabama  v.  Wil- 
liamson (Ala,) 287 

Crock  —  Falling  into. 
Patterson     v.     City     of     Austin 
(Tex.) 648 

Crops    Destroyed  ~ 

Fire. 
Chicago  &  Erie  R.   R.   Co.  v. 

Bailey  (Ind.) 123 

Whitson  V,  Ames  (Minn,) 178 

Crossing  over  Train  — 

Killed. 
Car  me  r    v.    Chicago,    St.    Paul, 
Minn,  &  O.  R'y  Co.  (Wis.)..     94 

Crossing    Street  — 

Injured. 

EUick  V.  Metropolitan  Street 
R'y  Co.  CN.  Y,) 43s 

McDonnel  v.  Henry  Elias  Brew- 
ing Co.  (N.  Y.) 423 

Crossing    Tracic  — 

Injured. 
Atchison,    Topeka  &  Santa   Fe 
H.  R.  Co,  V,  Willey  (Kan,),.   144 


Crossing     Tracic  — 

Injured —  Continued. 

Brown  v,  Edgerton  (Kan,)....  544 

Chicago  &  N.  W.  R'y  Co.  v. 
Hansen  (III.) 321 

Clark  V.  Wright  (U.  S.  Circ. 
App,)  100 

Cleveland,  Cincinnati,  Chicago 
&  St.  Louis  R'y  Co.  v.  Gray 
(Ind.) 116 

Cleveland,  Cincinnati,  Chicago 
&  Sl  Louis  R'y  Co,  v,  Hud- 
dleston  (Ind.) 120 

Coll  V,  Easton  Transit  Co,  (Pa.).    63 

Consolidated  City  &  Chelsea 
Park  R'y  Co,  v.  Carlson 
(Kan,)   536 

Consolidated  Traction  Co.  v. 
Glynn(N.J.) 31 

Czech  v.  Great  Northern  R'y 
Co.  (Minn.) 181 

Fandel  v.  Third  Avenue  R.  K. 
Co.  (N.  Y,) 309 

Kline  v.  Electric  Traction  Co. 
(Pa.) 644 

Laible  V,  New  York  Central, 
etc.,  R,  R.  Co,  (N.  Y.) 49 

Laib  V.  Pennsylvania  R.  R.  Co. 
(Pa,) 67 

Littlejohn  v.  Richmond  &  Dan- 
ville R,  R.  Co.  (S.  C) 456 

Lowell  V.  Central  Vermont  R, 
K.  Co,  (N.  Y,) 39 

Lumis  V.  Philadelphia  Traction 
Co.  (Pa.) 447 

McDonnel  v.  Henry  Elias  Brew- 
ing Co.  (N.  Y.) 423 

Nugent  V.  Philadelphia  Traction 
Co,  (Pa.) 23a 

Pittsburgh,  Cin.,  Chicago  *■  St, 
Louis  R'y  Co,  v.  Mahony 
(Ind.)  335 

Pyle  V.  Clark  (U.  S.  Circ.  App.).  100 

Stabenau  v.  Atlantic  Avenue  R. 
R.  Co,  (N.  Y.) 44 

Crossing  Tracic— driv- 
ing. 

Bresky  v.  Third  Avenue  R,  R, 
Co,   (N.  Y.) 765 
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Crossing  Track— driv- 
ing—  Continued. 

rtemaine  v.  Washington  South- 
ern R'y  Co.  (Va,) 665 

Garrity  v.  Detroit  Citizens' 
Street  R'y  Co.   (Mich.) 574 

Gleitn  V.  Harris  (Pa.) 77.9 

Goldsboro  v.  Central  R.  R.  of 
New  Jersey  (N.  J.) 409 

Laufer  v.  Bridgeport  Traction 
Co.  (Conn.) 3io 

Lee  V.  Chicago,  St.  Paul.  Minn. 
&  Omaha  R'y  Co.   (Minn.),.  37S 

McCormack  v.  Nassau  Electric 
R.  R.   Co.   (N.   Y.) 631 

Missouri,  Kansas  &  Texas  R'y 
Co.   V.   Warren   (Tex.) 246 

Seybold  v.  Terre  Haute  &  In- 
dianapolis R,  R.  Co.  (Ind.)..  516 

Washington  Southern  R'y  Co. 
V.   Lacey   (Va.) 266 

Crossing    Tracic  — 

Killed. 

Atchison,  Topeka  &  Santa  Fe 
R.  R.  Co.  V.  Aderhold  (Kan.).  546 

Fulp  V.  Roanoke  St  Southern  R. 
R.  Co.  (N.  C.) 637 

Galveston.  Harrisburg  &  San 
Antonio  R'y  Co.  v.  Eitzen 
(Tex.) 249 

Stanley  v.  Durham  &  Northern 
R.   R.   Co.    {N.  C.) 6i4 

Welsh  V.  Erie  &  Wyoming  Val- 
ley R.  R.  Co.  (Pa.) 777 

Crossing  — Train  AT. 

Carmer  v.  Chicago,  St.  Paul, 
Minn.  &  O,  R'y  Co.  (Wis.) . .    94 

Culvert  — Hole  IN. 
Atchison,   Topeka   &   Santa    Fc 
R.  R.  Co.  V.  Aderhold  (Kan.).  546 

Customer     Injured  — 

Elevator. 
Baker  v.  Deanc  (III.) 6q5 

Dangerous!  Appii- 
ance. 

Guinard  v.  Knapp,  Stout  &  Co. 
(Wis.) 784 


Dangerous  Premises. 

Guinard  v.  Knapp,  Stout  &  Co. 

(Wis.) 784 

Shannon  v.  Delwer  (Minn.)....  7^ 

Death  —  Injuries    Resulting 

IN 

Atchison.   Topeka   &  Santa   Fe 

R.  R.  Co.  V.  Aderhold  (Kan).  546 
Beyer  v.  Louisville  &  Nashville 

R.   R.  Co.   (Ala.) 4 

Canon    v.    Chicago,    Milwaukee 

fii  St.  Paul  R-y  Co,  (Iowa).,,  131 
Carmer    v.    Chicago.    St.    Paul, 

Minn.  &  O.  R'y  Co.  (Wis.)..  04 
Caven  v.  City  of  Troy  (N.  Y.) . .  221 
Chicago  &  Alton  R.  R.  Co.  v. 

Anderson  (111.) 318 

Chicago,  Burlington  &  Quincy 

R.  R.  Co,  V.  Wingler  (III,),.  115 
City    of    Fort    Scott    v.     Peck 

(Kan.)  541 

City   of  Topeka   v.    Hempstead 

(Kan.)  S45 

Clark's  Adm'x  v.   Louisville  & 

Nashville  R,  R.  Co.  (Ky.)...  360 
Coll  V.  Easton  Transit  Co.  (Pa.).  62 
Consolidated    City    &    Chelsea 

Park     R'y     Co.     v,     Carlson 

(Kan.)  536 

Curtis  V.  Chicago  &  N.  W.  R'y 

Co.  (Wis.) 275 

Dei  Sejnore  v.  Hallinan  (N.  Y.).  5« 
Denver  Tramway  Co,  v.  Cnim- 

baugh  (Colo.) y^ 

Felton    V.    Spiro    (U.    S.    Circ. 

App.)  68j 

Fulp  V.  Roanoke  &  Southern  R. 

R.  Co.  (N.  C.) 637 

Galveston,    Harrisburg    &    San 

Antonio    R'y    Co.    v.    Eitzen 

(Tex.)   249 

Garrity     v.      Detroit     Citizens' 

Street  R'y  Co.  (Mich.) 574 

Gleim  V.  Harris  (Pa.) 779 

Houston  &  Texas  Central   R'y 

Co.  V.  Smith  (Tex.) 254 

Howell  V.  Illinois  Central  R.  R. 

Co.  (Miss.) s8o 


,:.dbvC00gle 


De3th  —  Injuries     Resulting 
IN  —  Continued. 

Innes  v.  City  o(  Milwaukee 
(Wis.) 783 

Laib  V.  Pennsylvania  R.  R.  Co. 
(Pa.) 67 

Louisville  &  Nashville  R.  R. 
Co.  V.  Morgan  (Ala.) 294 

McCormack  v.  Nassau  Electric 
R.  R.  Co.  (N.  V.) 631 

McCreery's  Adm'x  v.  Ohio 
River  R.   R.  Co.   (W.  Va.)-..     83 

McGrdl  V.  Buffalo  Office-Build- 
ing Co.  (N.  Y.) 598 

Pittsburgh,  Cin..  Chicago  &  St. 
Louis  R'y  Co.  v.  Mahony 
(Ind)  335 

Purcell  V.  Laurer  (N.  Y.) 57 

Richmond  &  Danville  R'y  Co. 
V.  Moore's  Adm'x  (Va.) A7.i 

Riester  v.  New  York  Central, 
etc..  R.  R.  Co.  (N.  V.) 416 

Rittenhouse  v.  Wilmington 
Street  R'y  Co.  (N.  C.) 224 

St.  Louis,  Iron  Mountain  & 
Southern  Ry  Co.  v.  Sweet 
(Ark.) 295 

Sann  v.  H.  W.  Johns  Manufac- 
turing Co.   (N.  Y.) 43Z 

Shannon  v.  Delmer  (Minn.). . .  .   733 

Shelton's  Adm'x  v.  Louisville 
&  Nashville  R.  R.  Co.  (Ky.).  362 

Stanley  v.  Durham  &  Northern 
R.  R  Co.  (N.  C) 634 

State  (Brady)  v.  Consolidated 
Gas  Co.  (Md.) 172 

Taylor  v.  Long  Island  R  R.  Co. 
(N.  Y.) 608 

Union  Pacific  R'y  C:o.  v.  Oark 
(Neb.)  405 

Voight  V.  Michigan  PeninaaUr 
Car  Co.  (Mich.) 725 

Welsh  V.  Erie  &  Wyoming  Val- 
ley R  R.  Co.  (Pa.) 7Z7 

West  V.  New  York  Central,  etc., 
R.  R.  Co.  (N.  Y.) 773 

Defective  Appliance. 

Coleman  v.  Mechanics'  Iron 
Foundry  Co.  (Mass.) 374 


Defective  Appliance— 

Continued. 
Donnelly  v.  Booth  Bros.  &  Hur- 
ricane Isle  Granite  Co.  (Me.).  791 
Doyle    V.    Missouri,    Kansas    & 

Texas  Trust  Co.  (Mo.) 589 

Holway  v.    Proprietors  of  Ma- 

chias  Boom  (Me.) 8o3 

Innes     v.     City     of     Milwaukee 

(Wis.)   782 

McCone  v.  Gallagher  (N.  Y.)..  613 

McGhee  v.  Bell  (Ky.) 356 

McKay  v.  Hand  (Mass.) 714 

Mayer  v.  Liebmann  (N.  Y.)...  760 

Redmund  v.  Butler  (Mass.) 712 

Reynolds  v.  Barnard  (Mass.)..     22 

Ryan  v.  Armour  (III.) 498 

Sann  v.  H.  W.  Johns  Manufac- 
turing Co.  (N.  Y.) 432 

Soutar  V.  Minneapolis  Internat. 

Electric  Co.   (Minn.) 392 

Witsell  v.  West  Ashevillc  &  Sul- 
phur Springs  R.  R.  Co.  (N. 
C.)  640 

Defective  Brake. 

Houston  &  Texas  Central  R'y 
Co.  V.  Smith  (Tex.) 254 

Defective  Bridge. 

Gould  V.  Schermer  (Iowa) 136 

Murray  v.'  Board  ol  Commis- 
sioners  of   Woodson    Coimty 

(Kan.)  537 

Reading  Township  v.  Teller 
(Kan.)  138 

Defective  Crossing:. 

Atchison,  Topeka  Sl  Santa  Fe 
R.  R.  Co.  V.  Aderhold  (Kan.).  546 

Defective  Elevator. 

Olson  V.  Schultz  (Minn.) 381 

Defective  Ladder. 

McKay  v.   Hand  (Mass.) 714 

Defective  Machinery. 

Badger  v.  Janesville  Cotton 
Mills  (Wis.) 272 


,:.dbvC00gIC 


American  Negligence  Reports. 


Defective    Machinery 

— Continued. 

Dodd  V.  Bell  (N.  Y.) 37 

East  Chicago  Iron  &  Steel  Co. 

V.  Williams  (Ind.) SZS 

Keenan  v.  Waters  (Pa.) 454 

Rysdorp    v.     George    Pankratz 

Lumber  Cti.  (Wis.) 269 

Standard    Oil    Co.    v.    Helmick 

(Ind.)  510 

Defective  Rail. 

Arkansas    Midland    R'y   Co.    v. 
Griffith  (Ark.) 


105 


Defective  Roof. 

Bronner  v.  Walter  <N.  Y.)....  438 
Wertheimer  v.  Saunders  (Wis.).  480 
Wholey  V.  Kane  (N.  Y.) 441 

Defective  Sidewalk. 

Allen  V,  Borough  of  DuBois 
<Pa.) 227 

Ashborne  v.  Town  of  Waterbury 
(Conn.)  497 

Hutchings  v.  Inhabitants  of  Sul- 
livan (Me.) 804 

O'Reilly  v.  Long  Island  R.  R. 
Co.  (N.  Y.) igp 

Village  of  (Thatsworth  v.  Rowe 
(111.)  iia 

Defective  Street. 

Caven  v.  City  of  Troy  (N.  Y.).  221 
City     of     Natchei     v.     Shields 

(Miss.)  583 

City    of    Norfolk    v.    Johnakin 

(Va.) 262 

Patterson     v.     City    of    Austin 

(Tex.) 648 

Raymond  v.    City  of   Haverhill 

(Mass.)   718 

Defective  Switcli. 

Denver  Tramway  Co.  v.  Crum- 

baugh  (Colo.) 302 

Defective  Traclc. 

Atchison.  Topeka  &  Santa  Fe 
R.  R.  Co.  V.  Swarts  (Kan.)..  540 


Defective  Track— cwi- 

Atchison,  Topeka  &  Santa  Fe 
R.  R.  Co,  V.  Tindall  (Kan.)...  141 

City  of  Natchez  v.  Shields 
(Miss.)  583 

Illinois  Central  R.  R.  Co.  v. 
Sanders  (111.) 106 

Lowell  V.  Central  Vermont  R. 
R.  Co.  (N.  Y.) ^ 

Ritten  house  v.  Wilmington 
Sireet  R'y  Co.  (N.  C.) 224 

Seybold  v.  Terre  Haute  &  In- 
dianapolis R.  R.  Co.  (Ind.)..  516 

Defective  Train. 

Pugh  V.  Chesapeake  &  Ohio  R'y 
Co.  (Ky.) 13, 

Defective  Trestle. 

City  of  Fort  Scott  v.  Peck 
(Kan.)  541 


Deposit  —  Delay  in. 
Lamson  v.  Illinois  Trust  &  Sav- 
ings Bank  (III.) g 

Derailment. 

Arkansas    Midland    R'y    Co.    v. 

Griffith  (Ark.) 105 

Baltimore  &  Ohio  S.  W.  R'y  Co. 

V.  Welsh  (Ind.) 70? 

Beyer  v.  Louisville  &  Nashville 

R.  R.  Co.  (Ala.) 4 

Hoffman   v.    President,   etc.,   of 

Del.  &  Hudson  Canal  Co.  (N. 

Y.) 7SJ 

McCreery's     Adm'x     v.     Ohio 

River  R,  R  Co.  (W.  Va.)....  83 
St.     Louis,    Iron    Mountain    & 

Southern    R'y    Co.    v.    Sweet 

(Ark,) 295 

Witsell  V.  West  Asheville  &  Sul- 
phur Springs  R.  R.  Co.  (N. 

C) 6#i 

Derrick  Car— iNjimEDBY. 

Olsen  V.  Andrews  (Mass.) 57* 


,:.dbvC00gIC 


Table  of  Cases  Classified. 


827 


Derrick  on  Track. 

McCreery's  Adm'x  v.  Ohio 
River  R.  R.  Co.  (W.  Va.)...    83 

Dirt  — Fall  OF. 
Bradley  v.  Chicago,  Milwaukee 
&  St.  Paul  R'y  Co.  (Mo.)...  184 

Ditch  —  Falling  into. 
Chesapeake  &  Ohio  R'y  Co.  v. 

Friel  (Ky.) 153 

Shannon  v.  Delwer  (Minn.) 733 

Dog  —  Bitten  bv. 

Hahn  V.  Kordula  (Kan.) 355 

Dog  Killed— Train. 

St  Louis  S.  W.  R'y  Co.  v.  Stan- 
field  (Ark.) 298 

Dog  Shot. 

Harris  v.  Eaton  (R.  I.) 235 

Door  of  Oar— sinucK  by. 

St.  Louis,  Iron  Mountain  & 
Southern  R'y  Co.  v.  Ncely 
(Ark.) 492 

Draft  —  Deiay  in  Deposit  of. 
Lam  son  v.  Illinois  Trust  Sl  Sav- 
ings Bank  (III.) 9 

Driver  Injured. 

Hardy  v.  Shedden  Co.  (U.  S. 
Circ  App.) 669 

Driving  —  Crossing  Track. 
Atchison.   Topeka   St   Santa   Fe 

R.  R.  Co.  V.  Aderhold  (Kan.).  546 
Atchison,  Topeka  &  Santa  Fe 

R.  R.  Co.  V.  Willey  (Kan.)..  144 

Driving  —  iNpJRED  WHILE. 

Bresky  v.  Third  Avenue  R.  R. 

Co.  (N.  Y.) 765 

Citiiens'    Street    R.    R.    Co.    v. 

Burke  (Tenn.) 4S9 

City     of     Natchez     v.     Shields 

(Miss.)  583 


Driving  — Injured    While  — 

Continued. 
City    of    Norfolk    v.    Johnakin 

(Va.) 262 

Clark  V.    Wright    (U.    S.    Circ. 

App.)  100 

Ciech    V.    Great    Northern    R'y 

Co.  (Minn.) 181 

Daneck  v.   Pennsylvania  R.    R. 

Co.  (N.  J.) 28 

Ella  V.  Boyce  (Mich.) 719 

Fie  welling  v.    Lewiston   &  Au- 
burn Horse  R.  R.  Co.  (Me).     19 
Goldrick   v.   Union    R.    K.    Co. 

(R.  L) 647 

Goldsboro   V.    Central   R.    R.   of 

New  Jersey  (N.  J.) 409 

Gould  V.  Schermer  (Iowa) 136 

Kane  v.  People's  Passenger  R'y 

Co.  rpa.) 61 

Laible    v.    New    York    Central, 

etc.,  R.  R.  Co.  (N.  Y.) 49 

Laufer    v.    Bridgeport    Traction 

Co.  (Conn.) 310 

Lee  V.  Chicago.  St.  Paul.  Minn. 

&  Omaha  R'y  Co  (Minn.),.  378 
Lowell  V.  Central  Vermont  R. 

R.  Co  (N.  Y.) 39 

McManigal  v.  South  Side  Pas- 
senger R'y  Co.   (Pa.) 781 

Patterson    v.     City    of    Austin 

(Tex.) 648 

Pyle    V.     Clark     (U,     S.     Circ. 

App.)  100 

Reading    Township     v.     Telfer 

(Kan.)  138 

Sale    V.    Aurora    &    Laughery 

Turnpike  Co.   (Ind.) 12 

Seybrld  v.  Terre  Haute  &  In- 
dianapolis R.  R.  Co.  (Ind.)..  S16 
South  Covington    &  Cincinnati 

Street  R'y  Co.  v.  Pelzer  (Ky.).  156 
Studeor  v.  Village   of  Gouver- 

neur  (N.  Y.) 41 

Weinstein  v.  City  oi  Terre  Haute 

(Ind.) 331 

YounRstown      Bridge      Co.      v. 

Barnes  (Tenn.) Z37 


izedbyGoOj^IC 


American  Negugence  Reports. 


Driving  —  Killed  while. 
Atchison,   Topeka   &  Santa   Fe 

R.  R.  Co.  V.  Aderhold  (Kan).  546 
City    of    Fort    Scott    v.    Peck 

(Kan.) 541 

City   of  Topeka  v.    Hempstead 

(Kan.)  545 

Garrity     v.      Detroit     Citizens' 

Street  R'y  Co.   (Mich.) 574 

Gleim  V.  Harris  (Pa.) 779 

Laib  V.  Pennsylvania  R.  R.  Co. 

(Pa.) 67 

McCormack  v.   Nassau  Electric 

R.  R.  Co.  (N.  Y.) 631 

Driving  on  Track, 

Consolidated    Traction    Co.    v. 

Behr  (N.  J.) 189 

Consolidated    Traction    Co.    v. 

Haight  (N.  J.) 192 

Demaine  v.  Washington  South- 
ern R'y  Co.   (Va.) 665 

Kane  v.  People's  Passenger  R'y 

Co.   (Pa.) 61 

Missouri.  Kansas  &  Texas  R'y 

Co.  V.  Warren  (Tex.) 246 

Washington  Southern  R'y  Co.  v. 

Lacey  (Va.) 266 

Drowning  — Death  by. 
Sickles  V.  New  Jersey  Ice  Co. 

(N.  J.) 410 

Dynamite  Expioslon. 

Vitto  V.  Farley  (N.  Y.) 47 

Ejectment  — From  house. 
Montgomery   v.    Sartirano    (N. 
Y.) 758 

Ejectment  —  From  train. 
Atchison,  Topeka   &  Santa   Fe 

R.  R.  Co.  V.  Lamoreux  (Kan.)  542 
Chicago,   Burlington  &  Quincy 

R.  R.  Co.  V.  Spirk  (Neb.)...  400 
Gulf.  Colorado  &  Santa  Fe  R'y 

Co.  V.   Moody   (Tex.) 464 

Gulf.  Colorado  &  Santa  Fe  R'y 

Co.  V.  Sparger  (Tex.) 463 

Pennington    v.    Illinois    Central 

R.  R.  Co.  (111.) 696 


Eibow  Injured  — coLLis- 


Maine  v.  Chicago,  Burlington  i 
Quincy  R.   R.  Co.  (Iowa).. 


"5 


Electric  Car— collision. 

Consolidated    Traction    Co.    v. 

Behr  (N.  J.) 189 

Consolidated    Traction    Co.    v. 

Haight  (N.  J.) 192 

Electric  Car—  injured  bv. 

Coll  V.  Easton  Transit  Co.  (Pa.).    62 

Consolidated  Traction  Co.  v. 
Glynn  (N.  J.) 31 

Flewelling  v.  Lewiston  &  Au- 
burn Horse  R.  R.  Co.  (Me).     19 

Kane  v.  People's  Passenger  R'y 
Co.  (Pa.) 61 

South  Covington  &  Cincinnati 
Street  R'y  Co.  v.  Pelier  (Ky.).  156 

Stabenau  v.  Atlantic  Avenue  R. 
R.  Co.  (N.  Y.) 44 

EieCtriC  Car  —  Injured  ON. 

East  Omaha  Street  R'y  Co.  v. 
Godola  (Neb.) 24 

Gilly  V.  New  Orleans  City  & 
Lake  R.  R.  Co.  (La.) 558 

O'Meara  v.  Brooklyn  City  R.  R. 
Co.  (N.  Y.) 427 

Witsell  V.  West  Asheville  &  Sul- 
phur Springs  R.  R.  Co.  (N. 
C.)  6*) 

Electric  Car— Run  ovkb 

BY. 

Nelson  v.  Crescent  City  R.  R. 
Co.  (La.) 162 

Electric  Car—  Struck  by. 
Citizens'    Street    R.    R.    Co.    v. 

Burke  (Tenn.) 459 

Consolidated     City    &    Chelsea 

Park     R'y     Co.     v.      Carlson 

(Kan.)  S.16 

Kline  v.   Electric  Traction  Co. 

(Pa.)  644 

Laufer   v.    Bridgeport   Traction 

Co.  (Conn.).... 310 


DigiLizedbyGoOglc 


Table  of  Cases  Classified. 


Electric    Car  — Struck  by 

Continued. 
McCormack  v.  Nassau  Electric 

R.  R.  Co.  (N.  Y.) 631 

Nugent  V.  Philadelphia  Traction 

Co.  (Pa.) 233 

Electricity  —  Injured  BY. 

Leavenworth  Coal  Co.  v.  Ratch- 
ford  (Kan.) 354 

Elect rIc-Llght    Com- 
pany —  Action  Again^. 

Bartlett  v.  Cicero  Light,  Heat  & 
Power  Co.  (111.) 504 

Electric    Shock  —  Live 

Wire. 
Leavenworth  Coal  Co.  v.  Hatch 
ford  (Kan.) 354 

Electric  Sw  1 1  c  h  —  de- 

FECnVE. 

Denver  Tramway  Co.  v.  Crum- 
baugh  (Colo.) 302 

Electric  Wire  — injured 

BY. 

Leavenworth  Coal  Co.  v.  Hatch 
ford  (Kan.) 354 

Elevator  — Fall  OF. 

Obon  V.  Schuliz  (Minn.) 381 

Elevator—  injured  m. 

Baker  v.  Deane  (111.) 695 

Chicago  &  Grand  Trunk  R'y  Co. 

V.  Spumey  (III.) 505 

Church  V.   Murphy  (N.  Y,)....  750 
Olson  V.  SchultJ!   (Minn.) 381 

Elevator- Killed  in. 

McGrell  V.  Buffalo  Office-Build- 
ing Co.  (N.  Y.) 598 

Elevator  Shaft —injured 

Rdlly  V.  Shannon  (Pa.) 66 


Elevator  Well  —  fallincs 

INTO. 

City  of  Pawtucket  v.  Bray  (R. 
I.)  71 

Embankment  —  faluho 

Over, 

Ashborne  v.  Town  of  Water- 
bury  (Conn,) 497 

City  of  Topeka  v.  Hempstead 
(Kan.)  545 

Sale  V.  Aurora  8l  Laughery 
Turnpike  Co.  (Ind.) la 

Embankment—  fall  op. 

Bradley  v.  Chicago,  Milwaukee 
&  Sl  Paul  R'y  Co.  (Mo.)....  1S4 

Employee  Injured. 

Alabama  Mineral  R.  R.  Co.  v. 

Marcus  (Ala.) 490 

Anderson   v.    Daly   Mining   Co. 

(Uuh)  659 

Atchison,  Topeka  &  Santa  Fe 

R.  R.  Co.  V.  Swarts  (Kan.)..  540 
Atchison,  Topeka  St  Sanu   Fe 

R.  R.  Co.  V.  Tindall  (Kan.)..  141 
Badger     v.     Janesville     Cotton 

Mills  (Wis.) 272 

Baird  v.  New  York  Central,  etc, 

R.  R.  Co.  (N.  Y.) 604 

Baltimore   &  Ohio  S.   W.   R'y 

Co.  V.  Welsh  (Ind.) 707 

Beckstein  v.  Gall  (III.) 701 

Bradley  v.  Chicago,  Milwaukee 

i  St.  Paul  H'y  Co.  (Mo,) ...  184 
Canon    v.    Chicago.    Milwaukee 

Sl  St  Paul  R'y  Co.  (Iowa)..  131 
Chicago,  Burlington  &  Quincy 

R.  R.  Co.  V.  Curtis  (Neb.) ...  743 
Chicago  &  Grand  Trunk  R'y  Co. 

v.  Spurney  (III.) 505 

Coleman    v.     Mechanics'     Iron 

Foundry  Co.  (Ma»s.) 374 

Consolidated  Kansas  City  Smelt- 
ing &  Refining  Co.  v.  Tinch- 

ert  (Kan,) 534 

Denver,   Texas    &    Fort   Worth 

H,  R.  Co.  v.  Smock  (Colo.)..  305 


DigiLizedbyGoOgle 


American  Keglicence  Reports. 


Employee  Injured  — 

Continued. 
Denver  Tramway  Co.  v.  Crum- 

baugh  (Colo.) 302 

Dodd  V.  Bell  (N.  Y.) 37 

Donahue  v.  Kelly  (Pa.) 229 

Donnelly  v.  Booth  Bros.  &  Hur- 
ricane Isle  Granite  Co.  (Me.).  791 
Doyle    V.    Missouri,    Kansas    & 

Texas  Trust  Co.  (Mo.) 5^ 

Dunn  V.  McNamee  (N.  J.) 34 

East  Chicago  Iron  &  Steel  Co. 

V.Williams  <Ind) 525 

Folk  V.  Schaeffer  (Pa.) 65 

Galveston,    Harrisburg    &    San 

Antonio   R'y  Co.  v.   Slinkard 

CTex.)   654 

Guinard  v.  Knapp,  Stout  &  Co. 

(Wis.)    784 

Hardy   v.    Shedden   Co.    (U.    S 

Circ.   App.) 669 

Houston  &  Texas  Central   R'y 

Co.  v.  Smith  (Tex.) 254 

Illinois    Central    R.    R.    Co.    v. 

Sanders  (111.) io5 

Kansas    &   Texas    Coal    Co.    v. 

Reid  (Ind.  Terr.) 532 

Keen  an  V.  Waters  (Pa.) 454 

Kelley  v.  Union  Pacific  R'y  Co. 

(Kan.)  538 

Klinkler    v.    Wheeling   Steel    & 

Iron  Co,    (W.  Va.) 88 

Larsson  v.  McClure  (Wis.)....  279 

Liebold  V.  Green  (111.) 507 

Louisville  &  Nashville  R.  R.  Co. 

V.  Walker  (Ky.) 552 

Lundberg  v.    Shevlin-Carpenter 

Co.  (Minn.) 741 

McCabe  v.  Brainard  (N.  Y.) 756 

McConev.  Gallagher  (N.  Y.)...  613 
McCreery's      Adm'x      v.      Ohio 

River  R.  R.  Co.  (W.  Va.)...     83 

McGhee  v.  Bell  (Ky.) 356 

McKay  v.  Hand  (Mass.) 714 

Maine  v.  Chicago.  Burlington  & 

Quincy  R.  R.  Co.   (Towa>...     IS 
Mayer  v.  Liebmann  (N.  Y.>...  760 

Jf iHcr  v.  Thomas  (N.  Y.) 20t 

Montgomery    v.    Sartirano    (N. 

Y.) 758 


Employee  Injured  — 

Condniud. 

Moore  v.  Jones  (Tex.) 244 

Murch  v.  Thomas  Wilson's  Sons 

&  Co.  (Mass.) 710 

Murray  v.  Dwight  (N.  Y.) 206 

Olscn  V.  Andrews  (Mass.) 570 

Olson    V.    Great    Northern    R'y 

Co.  (Minn.) 736 

Pugh  V.  Chesapeake  &  Ohio  R'y 

Co.  (Ky.) 159 

Redmund  v.  Butler  (Mass.) 712 

Reilly  v.  Shannon  (Pa.) 66 

Reynolds  v.  Barnard  (Mass.)...    22 
Rittenhouse       v.       Wilmington 

Street  R'y  Co.  (N.  C) 224 

Russell  V.  Pacific  Can  Co.  (Cal).  209 

Ryan  v.  Armour  (111.) 498 

Rysdorp    v.     George    Pankrati 

Lumber  Co.  (Wis.) 2&> 

Sanders  v.  McGhee  (Ala.) i 

Sann  v.  H.  W.  Johns  Manufac- 
turing Co.  (N.  Y.) 4^2 

Sherman,  Shreveport  &  S.  W. 

R'y  Co.  V.  Payne  (Tex.) 75 

Soutar  V.  Minneapolis  Internat 

Electric  Co.  (Minn.) 392 

Southern    R'y    Co.    v.    Arnold 

(Ala.)  390 

Southwestern  Coal  &  Improve- 
ment Co.  V.  Rohr  (Tex.) 460 

Standard    Oil    Co.    v.    Helmick 

(Ind.)  510 

Swanson  v.  Great  Northern  R'y 

Co.  (Minn.) s?8 

Texas  &  New  Orleans  R'y  Co. 

v.  Bell  (Tex.) 255 

Texas    &    Pacific    R'y    Co.    v. 

Campbell  (Tex.) 658 

Western  Brewery  Co.  v.  Mere- 
dith (II!.) 113 

Western  R'y  of  Alabama  v.  Wil- 
liamson (Ala.) 287 

Whitson  V.  Ames  (Minn.) 178 

Vitto  V.  Farley  (N.  Y.) 47 

Employee— K'LLED. 

Curtis  V.  Chicago  &  N.  W.  R'y 

Co.    (Wis.) 275 


.„C.ix>t^lc 


Table  of  Cases  Classified. 


Employee—  Killed—  Con- 
Del  Sejnore  v.  Hallinan  (N.  Y.)-  595 
Innes    v.     City    of    Milwaukee 

(Wis.)    78a 

Louisville  &  Nashville  R.  R.  Co. 

V.  Morgan  (Ala.) 294 

Union  Pacific  R'y  Co.  v.  Qark 

(Neb.)  40s 

Voight  V,   Michiean  Peninsular 

Car  Co.  (Mich.) 725 

West  V.  New  York  Central,  etc., 

R.  R.  Co.  (N.  V.) 773 

Employee—DAMAGE  BY. 

Keep  V.  Walsh  (N.  Y.) 7^3 

McCauley  V.  Hutkoff  (N.  Y.)...  772 

Employee — negligence  of. 

Geraty  v.  National  Ice  Co.  (N. 

Y.) 624 

Wellman  v.  Miner  (N.  Y.) 2i8 

Engine  — Fall  FROM. 

Atchison,  Topeka  &  SanU  Fe 
R.  R.  Co.  V.  Tindall  (Kan.)..  141 

Engine  House  — fall  of. 

Liebold  v.  Green  (III.) 507 

Engine — struck  by, 

Blanlcenship    v.    Chesapeake    & 

Ohio  R'y  Co.  (Va.) 662 

Escape    of  Gas  — Death 

FROM. 

Sute    (Brady)    v.    Consolidated 
Gas  Co.  (Md.) 172 

Excavation— Falling  into. 
Baumeister  v.  Markham  (Ky.)..  363 
Caven  v.  City  of  Troy  (N.  Y.).  221 
Hampton   v.    Norfolk   &   West- 
ern R.  R.  Co.  {N.  C) 444 

Lumis  V.  Philadelphia  Traction 
Co.  (Pa.) 447 

Explosion. 

Anderson  v.   Daly  Mining  Co. 
(Uuh)  659 


Explosion  —  Continued. 
Dunti  V.  McNamee  (N.  J.)....    34 
Innes    v.     City    of    Milwaukee 

(Wis.)   782 

McCauley  v.  HutkofT  (N.  Y.) . .  77a 

Redmund  v.  Butler  (Mass.) 712 

Schaum    v.    Equitable    Gaslight 

Co.   (N.  Y.) 204 

Vitto  v.  Farley  (N  .Y.) 47 

Voight  V.    Michigan    Peninsula 

Car  Co.  (Mich.) 725 

Express  Company— 

Action  Against, 

American  Express  "Co.  v.  Lank- 
ford  (Ind.  Terr.) 530 

Brockway  v.  American  Express 
Co.  (Mass.) sfii 

Dixie  Cigar  Co.  v.  Southern  Ex- 
press Co.  (N.  C.) 636 

Fort  Worth  Transfer  Co.  v. 
Isaacs  (Tex.) 75 

Holland  v.  Southern  Express 
Co.  (Ala.) 7 

United  States  Watch-Case  Co. 
V.  Southern  Express  Co.  (N. 
C)    n636 

Eye  I  n  J  u  r  ed  —  coupling 

Cars. 
Denver,  Texas   &   Fort  Worth 
R.  R.  Co.  V.  Smock  (Colo.). .  305 

Eyesight  Destroyed  — 

Explosion. 
Dunn  V.  McNamee  (N.  J.) 34 

Face  Injured  — Driving. 

Ella  V.  Boyce  (Mich.) 719 

Farm  Crossing  — Driv- 

Czech  V.  Great  Northern  R'y 
Co.  (Minn.) 181 

Fellow-Servant. 

Baird  v.  New  York  Central,  etc., 

R.  R.  Co.  (N.  Y.) 604 

Beckslein  v.  Gall  (III.) 701 


DigiLizedbyGoOglc 


832 


amer/cajV  Neguge.vce  Reports, 


Fellow-Servant— '^•«*''<^ 

Eradky  v.  Chicago,  Milwaukee 

&  St.  Paul  R'y  Co.  (Mo.)....  iS* 
Donnelly  v.  Booth  Bros.  &  Hur- 
ricane Isle  Granite  Co.  (Me.).  791 

Folk  V.  Schaeffer  (Pa.) 65 

Lundbcrg  v.    Shevlin- Carpenter 

Co.  (Minn.) 741 

McCabe  v.  Brainard  (N.  Y.)...  756 

Miller  V.  Thomas  (X.  Y.) 201 

Moore  v.  Jones  (Tex.) 244 

Murray  v.  Dwjght  (N.  Y.) 206 

Olsen  V.  Andrews  (Mass.) 57° 

Reilly  V.  Shannon  (Pa.) 66 

Reynolds  v.  Barnard  (Mass.)...     21 
Riitenhouse       v.       Wilmington 

Street   R"y   Co.   (N.   C.) 224 

Sann  v.  H,  W.  Johns  Manufac- 
turing Co.  (N,  Y.) 432 

Sherman,   Shreveport  &  S.   W. 

Ry  Co.  V.  Payne  (Tex.) ....     73 
Texas    &    Pacific    R'y    Co.    v. 

Campbell  (TexJ 658 

Viito  V.  Farley  (N.  Y.) 47 

West  V.  New  York  Central,  etc., 
B,  R.  Co.  (N.  Y.) 773 

Fence  Damaged— fire. 

Thielc  V.  Newman  (Cal.) 301 

Fence — highway, 

Gould  V.  Schermer  (Iowa) 136 

Ferry  House— injuredat. 

O'Reilly  V.   Long  Island  R.  R. 
Co.  (N.  Y.): 199 

Finger  Injured— defec- 
tive Appliance. 
Ryan  V.  Armour  (III.) 498 

Fire —  BuiLDiNcs  Destroyed. 
Chesapeake  &  Ohio  R'y  Co.  v. 

Smith    (Ky.) 358 

Ilcmmi  V.  Chicago,  G.  W.  R'y 

Co.  (Iowa) 128 

Fire  —  GooDR  Destroyed. 
ChiciRO   &    Trie    R.    R.   Co.   v. 

Bailey  (Ind.) 123 

Whilson  V.  Ames  (Minn.) 178 


Fire- 

Thiele  V 


Land  Dailuxd. 
Newman  (Cal.) . . 


Fireman — isjitied. 

Atchison.  Topeka  &  Santa   Fe 
R.  R.  Co.  V.  Tindall  (Kan.) 

Baird  v.  New  York  Central.  et< 
R.  R.  Co.  (N.  Y.) 

McMahon  v.  Eau  Oaire  Wale 
works  Co.  (Wis.) 


478 


Fireman  —  killed. 

Canity  v.  Detroit  Citizens 
Street  R'y  Co.  (Mich.) 574 

Voight  V.  Michigan  Peninstila 
Car  Co.  (Mich.) 725 

Fire  Truck— Thrown  from. 
Garrity     v.      Detroit     Citizens' 
Street  R'y  Co.  (Mich.) 574 

Flagman  Injured. 

Maine  v.  Chicago,  Burlington  & 
Quincy  R.  R-  Co.  (Iowa)....     15 

Fiat  Car —  injured  by. 

Kansas  &  Texas  Coal  Co.  v. 
Reid  (Ind  Terr.) 532 

Foot  Injured  — Alighting. 

Duvemet  v.  hlorgan's  Louisiana 
8t  Texas  R-  R.  &  S.  S.  Co. 
(U.) 166 

Foot  Injured  — Boarding. 

Johanns  v.  National  Accident 
Society  (N.  Y.) 767 

Foot  Injured  —Fiat  Car. 
Kansas    &   Texas    Coal    Co.    v. 
Reid  (Ind.  Terr.) S.« 

Foot  Injured  —run  Over. 
Stabenau  v.  Atlantic  Avenue  R- 
R.  Co.  (N.  Y.) 44 

Foot  Injured— Side  Wauc 

Donnelly  v.  Cowen  (N.  Y.) 750 


DigiLizedbyGoOglc 


Table  of  Cases  Classified. 


Foot  Injured  — Train. 

Littlejohn  v.  Richmond  &  Dan- 
ville R.  R.  Co.  (S.  C.) 4S6 

Forged  Check. 

German  Savings  Bank  v.  Citi- 
zens' National  Bank  (Iowa)..  349 

National  Bank  of  Virginia  v. 
Nolting  <Va.) 264 

Fraud  — indorsing  draft. 
Lamson    v,     Illinois    Trust    & 
Savings  Bank  (III.) 9 

Freight    Elevator—iN- 

Baker  v.   Deane  (111.) 695 

Church  V.  Murphy  (N.  Y.)....  750 

Freight  Train— killed  by. 

Carmer  v.  Chicago,  St.  Paul, 
Minn.  &  O.  R'y  Co.  (Wis.)..    94 

Fright  —  Injury  from. 
Spade  V.  Lynn  &  Boston  R.  R. 

Co.  (Mass,) 566 

White  V.  Sander  (Mass.) 5?3 

Fruit  Damaged  — 

Freight. 
Hoffman  v,  Cumberland  Valley 

R.  R.  Co.  (Md.) 175 

Texas    &    Pacific    R'y    Co.    v. 

Hornbeek  (Tex.) 239 

Gas   Company — action 

Against, 
Schaum    v.    Equitable    Gaslight 

Co.   (N.  Y.) !»4 

Sute  (Brady)  v.  Consolidated 
Gas  Co.    (Md.) 172 

Gas  —  Escape  of. 
Slate    (Brady)    v.    Consolidated 
Gas  Co.    (Md.) 172 

Gas  —  Explosion. 

Schaum    v.    Equitable    Gaslight 

Co.  (N.  Y.) 204 

Vol.  IJ  —  53 


Gasoline   Lamp- 

PLOSION. 

Donahue  v.  Kelly  (Pa.) 


Gastritis  —  falling  on  side- 
walk. 
Pureell  v.  Laurer  (N.  Y.) 57 

Girders  — Fall  OF. 

Youngstown     Bridge     Co.     v. 
Barnes  (Tenn.) 237 


Goods    Damaged  — 

Freight, 
Hoffman  v.  Cumberland  Valley 

R.  R,  Co.    (Md.) 175 

Texas    &    Pacific    R'y    Co.    v, 

Hornbeek  (Tex.) 239 

Goods    Damaged— 

Leaky  Roof, 
Bronner  v.  Walter  (N.  Y.)..,.  438 

Goods  Destroyed— 

Fire. 
Chicago  &  Erie  R.   R.   Co.  v. 

■Bailey  (Ind.) 123 

Hemmi  v.  Chicago,  G.  W.  R'y 

Co.    (Iowa) 138 

Whitson  V.  Ames  (Minn.) 178 

Goods  Injured  — Roof. 

Wertheimer  v.  Saunders  (Wis.).  480 

Goods  Lost  —  Bailment. 

Waterman  v.  American  Pin  Co. 
(N.  Y.) at? 

Goods  Lost  — Express. 

American  Express  Co  v.  Lank- 
ford   (Ind.   Terr.) 530 

Dixie  Cigar  Co.  v.  Southern 
Express  Co.  (N.  C.) 636 

United  States  Wateh-Case  Co. 
V.  Southern  Express  Co.  (N. 
C.)  n636 

Goods  Lost  — Fire. 
Merchants  Dispatch  Transporta- 
tion Co.  V.  Hoskins  (Ky.)..  556 


DigiLizedbyGoOglc 


American  Negligence  reports. 


Goods  Lost  — Freight. 
Southern  Pacific  Co.   v.  Philip- 
son  (Tex.) 6=2 

Goods  —  Lost  or  Stolen. 
Holland    V,    Southern    Express 
Co.  (Ala.) 7 

Goods  Lost  — Theft. 
Merchants  Dispatch  Transporta- 
tion Co.   V.   Hoskins   (Ky.)...   556 

Grain  Elevator— injured 

IN. 

Chicago  &  Grand  Trunk  R'y  Co. 
V,  Spumey  (111.) 505 

Gravel  — Fall  OF. 
Swan  son  v.  Great  Northern  R'y 
Co.  (Minn.) '. 578 

Gravel  Pit— Caving  in. 
Larsson  v.   McClure    (Wis.)...  279 

Gravel  Pit  —  injured  m. 

Swanson  v.  Great  Northern  R'y 

Co.  (Minn.) 578 

Guardian  and  Ward. 

Atkinson  v.   Wittig   (Ky.) 550 

Gully  —  Falling  in. 
Ashbome  v.  Town  of  Waterbury 
(Conn.)  497 

Guy  Ropes  — Slipping. 
Folk  V.  Schaeflfer  (Pa.) 65 

Hand  Car  —  Damage  by. 
Keep  V.  Walsh  (N.  Y.) 763 

Hand  Car — falling  off. 

Alabama  Mineral  R.  R.  Co.  v. 

Marcus  (Ala.) 490 

Hand  Injured— coupling 

Cars. 
Atchison,  Topeka   &  Santa   Fe 

R.  R.  Co.  V.  Swarts  (Kan.) . .  540 
Chicago,  Burlington  &  Quincy 

R.  R.  Co.  V.  Curtis  (Neb.)...  743 

Sanders  v.  McGhee  (Ala.) i 

Southern     R'y     Co.     v.     Arnold 

(Ala.)  290 


Hand    Injured  — defec- 
tive Appliance. 
Ryan  v.  Armour  (111.) 498 

Hand  Injured— DRn-ixG. 

Ella  V.   Boyce  (Mich.) 719 

Hand    Injured— ma- 
chinery. 

Keenan  v.  Waters  (Pa.) 454 

Rysdorp    v.     George    Pankratz 
Lumber  Co.  (Wis.) 369 

Hawser — injuked  by. 

Ella  V.  Boyce  (Mich.) 719 


Head  Injured— collision. 

Williams  v.  Great  Northern  R'y 
Co.  (Minn.) 3^ 

Atchison,  Topeka  &  Santa  Fe 
R.  R.  Co.  (Kan.) 144 

Klinkler  v.  Wheeling  Steel  & 
Iron  Co.  (W.  Va.) 88 

Head  Injured  — Fall  of 

Coal. 
Louisville  &  Nashville  R.  R.  Co. 
V.  Walker  (Ky.) sp 

Head  Injured  — fall  of 

Girders. 
Youngstown      Bridge      Co     v. 
Barnes  (Tcnn.) 237 

Head  Injured  — fall  op 

Ties. 
Sherman,  Shreveport  &  S.  W. 
R'y  Co.  V.  Payne  (Tex.) 73 

Head  Injured-  struck  by 

Pole. 
Gilly  V.   New  Orleans  City  & 
Lake  R.  R.  Co.  (La.) ssS 

Head  Injured— street 

Car. 
Elate  V.  Third  Avenue  R,  R,  Co. 
(N.  Y.) 430 


DigiLizedbyGoOglc 


Table  of  Cases  Classified. 


Head  Out  of  Window. 

S Helton's    Adm'r    v.    Louisville 
&  Nashville  R.   R.  Co.  (Ky).  362 

Health    Impaired  — 

Sewage. 
While  V.    Mayor,  etc.,  of   New 
York  (N.  Y.) 213 

Hearing  I  m  p  a  I  r  e  d — 

Fall  of  fcAFroLD. 
Doyle    V.    Missouri,    Kansas    & 
Texas  Trust  Co.  (Mo.) 589 

Hearse  Damaged  — 

Collision. 
Demaine  v.  Washington  South- 
ern R'y  Co.  (Va.) 665 

He rn la  —  Struck    by    Street 

Car. 
Blate  V.  Third  Avenue  R.  R.  Co. 

(N.  Y.) 430 

Highway  —  defective. 

City  of  Springfield  v.  Coe  (III).     11 
Reading    Township     v,     Telfer 


(Kan.)   . 


Highway  — Driving  ON. 
City  of  Topeka   v.    Hempstead 

(Kan.)  545 

Gould  v.  Sehermer  (Iowa) 136 

Highway  — Excavation  in. 

Hampton  v.  Norfolk  &  Western 
R.  R.  Co.  (N.  C.) 444 

Lumis  v.  Philadelphia  Traction 
Co.  (Pa.) 447 

Highway  — Falling  on. 

Hutchings  v.  Inhabitants  of  Sul- 
livan (Me.) 804 


H  Igh way  —  Injured  on. 

Daneck  v,  Pennsylvania  R.  R. 
Co.  (N.J.) 28 

Murray  v.  Board  of  Commis- 
sioners of  Woodson  County 
(Kan.)  5.17 


Highway — Obstruction  on. 
City    of    Fort    Scott    v.    Peck 
(Kan.)  541 

Hip  Injured— brakeman. 

Western  Brewery  Co.  v.  Mere- 
u«n  (III.) H3 

H I  p  1  n J  U  red  —  Fall  OF  SCAF- 

FOU). 

Doyle  V.  Missouri,  Kansas  & 
Texas  Trust  Co.  (Mo.) 589 

Hip  Injured  — Sidewalk. 

Stone  V.  City  of  Poughkeepsie 
(N.  V.) 414 

Hip  Injured  — Train. 

Hoffman  v.  President,  etc.,  of 
Del.  &  Hudson  Canal  Co.  (N. 
Y.) 753 

Hitching  Post  — Driving 

INTO. 

Wein  Stein  v.  City  of  Terre 
Haute  (Ind.) 331 

Hogs  Lost  —  Freicht. 

San  Antonio  &  Arkansas  Pa- 
cific R'y  Co.  V.  Moore  (Tex.).  651 

Hoisting  —  Injured   While. 
Murray  v.  Dwight  (N.  Y.) 206 

Hole  —  In  Culvert. 
Atchison,   Topeka    &   Santa   Fe 
R.  R.  Co.  V.  Aderhold  (Kan.).  546 

Hole  In  Sidewalk- 

Falling  into. 
Village  of  Chatsworth  v.   Rowe 
(III-)   112 

Hook  —  Injured  By, 

Ryan  v.  Armour  (111.) 498 


Horse  Car — injured  on, 

Loudon  V.  Eighth  Avenue  R.  R. 
Co.  (N.  Y.) 411 


DigiLizedbyGoOglc 


American  Negligence  Reports. 


Horse  Car— struck  bv. 

Ellick  V.  Metropolitan  Street 
R'y  Co.  {N,  Y.) 435 

Horse  Frightened. 

Boyle  V.  MeWilUams  (Conn.)--  691 

Flewelling  v.  Lewiston  &  Au- 
burn Horse  R.  R.  Co.  (Me.).     19 

Gould  V.  Schermer  (Iowa) 136 

International  8f  G.  N.  R.  R.  Co. 
V.  Yarbrough  (Tex.) 656 

Laible  v.  New  York  Central, 
elc.,  R.  R.  Co.  (NY.) 49 

Patterson  v.  City  of  Austin 
(Tex.)    648 

Studeor  v.  Village  of  Gouvern- 
eur  (N.  Y.) 41 

Yazoo  &  Mississippi  Valley  R. 
R.  Co.  V.  Lambuth  (Miss.)...  584 

Horse -~  Injured  bv. 
Hardy  v.   Shedden  Co.    (U.   S. 

Circ.  App.) 669 

Horse   Injured— col- 

Demaine  v.  Washington  South- 
ern R'y  Co.  (Va.) 665 

Horse  Injured  — freight. 

Brockway  v.  American  Express 
Co.   (Mass.) 561 

Chicago,  Burlington  &  Quincy 
R.  R.  Co.  V.  Gardiner  (Neb,).     26 

Leonard  v.  Whitcomb  (Wis.)..  47^ 

Schoenfeld  v.  Louisville  & 
Nashville  R.  R.  Co.  (La.)....  165 

Horse  Injured— track, 

Lowell  V.  Central  Vermont  R. 
R.  Co.  (N.  Y.) 39 

Horse  Injured— train, 

Chicago,  Burlington  &  Quincy 
R.  R.  Co.  V.  Cox  (Neb.) ....  746 


Horse  Killed— track. 

Case  V.    Central    R.   R.   Co,    of 

New  Jersey  (N.  J.) 33 

Houston  &  Texas  Central  R.  R. 

Co.  V.  Nicholas  (Tex.) 466 

Missouri,   Kansas   &  Texas  R'y 

Co.  V.  Bellows  (Tex.) 467 

Yazoo  &  Mississippi  Valley  R. 

R.  Co.  V.  Lambuth  (Miss.)..  584 

Hose  Csrt — thrown  from. 

McMahon  v.  Eau  Claire  Water- 
works Co.  (Wis.) 478 

Hotel    Keeper— Baggage 

Lost. 
Williams  v.  Moore  (III.) 702 

Ice  — Fall  OF. 
Geraty  v.  National  Ice  Co.  (N. 
Y.)    624 

Ice  —  On  Sidewalk. 

Stone  V.  City  of  Poughkeepde 

(N.  Y.) 414 

Walsh   V.    City   of   Buffalo   (N. 

Y.)   602 

Ice  —  On  Track. 
Seybold  v.  Terre  Haute  &  In- 
dianapolis R.  R.  Co.  (Ind.)..  S16 

Ice  Wagon  — Collision 

McCormack  v.  Nassau  Electric 
R.  R.  Co.  (N.  Y.) 6.11 

Ice  Wagon — injured  by. 

Geraty  v.  National  Ice  Co.  (N. 

Y.)    


624 

Incumbrances  —Alight- 
ing WITH. 

Baldwin  v.  Fair  Haven  &  West- 
erville  R.  R.  Co.  (Conn.)....  308 

Independent  Con- 
tractor. 

Wcrtheimer  v.  Saunders  (Wis.).  480 
Whitson   V.   Ames   (Minn.) 178 


,:.dbvC00gIC 


Table  of  Cases  Classified. 


837 


Inevitable  Accident- 

The  Majestic  (U.  S.  Sup.) 282 

Infant  —  injurv  to. 

Alabama  Great  Southern  R.  R. 

Co.  V.  Burgess  (Ala.) 483 

Alabama  Mineral  R.  R.  Co.  v. 

Marcus  (Ala.) 490 

Blan  kens  hip    v.    Chesapeake    & 

Ohio  R'y  Co.  (Va.) 662 

Chicago   &    N.   W.    R'y  Co.  v. 

Hansen  (III.) 321 

City     of     Natchez     v.     Shields 

(Miss.) 583 

Dodd  V.  Bell  (N.  Y.) 37 

Dunn  V.   McNamee  (N.  J.) 34 

Ellick    V.    Metropolitan    Street 

R'y  Co.  (N.  Y.) 435 

Gage  V.  Illinois  Central  R.  R. 

Co.  (Miss.) 39S 

Geraty  v.  National  Ice  Co.  (N, 

Y.)   624 

Kline  v.   Electric  Traction  Co. 

(Pa.)    644 

Lansing    v.     Coney    Island     & 

Brooklyn  R.  R.  Co.  (N.  Y).  769 
LeBeau  v.  Pittsburgh,  Cln.  Chi- 
cago   &    St.    Louis    R'y    Co. 

(III.)   501 

Nelson  v.  Crescent  City  R.  R. 

Co.  (U.) 162 

Rosse  V.  St.  Paul  &  Duluth  R'y 

Co.   (Minn.) 7.10 

Russell  V.  Pacilic  Can  Co  (Cal.).  299 

Ryan  v.  Armour  (111.) 498 

Stabenau  v.  Atlantic  Avenue  R. 

R.  Co.  (N.  Y.) 44 

White  V.   Mayor,  etc,  of  New 

York  (N.  V.) 213 

Infant — death  of. 

Atchison,  Topeka  &  Santa  Fe 
R.  R.  Co.  V.  Aderhold  (Kan,).  546 

Beyer  v.  Louisville  &  Nashville 
R.  R.  Co.   (Ala.) 4 

Canner  v.  Chicago,  St  Pan), 
Minn.  &  O.  R'y  Co.  (Wis.).    94 

Consolidated  City  &  Chelsea 
Park  R'y  Co.  v.  Carlson 
(Kan.)  5S6 


Infant  — Death  of— Coned. 

Howell  V.  Illinois  Centra)  R.  R. 
Co.   (Miss.) 580 

McGrell  V.  Buffalo  OfRce-Build- 
ing  Co.  (N.  Y.) 598 

Richmond  &  Danville  R'y  Co. 
V.  Moore's  Adm'r  (Va.) 473 

Sickles  V,  New  Jersey  Ice  Co. 
(N.  J.) 410 

Welsh  V.  Erie  &  Wyoming  Val- 
ley R.  R.  Co.  (Pa.) 777 

Insurance    Company 

-  Action  Acaissf, 
Johanns    v.    National    Accident 

Society  (N.  Y.) 767 

internai  Injuries. 

Blate  V.  Third  Avenue  R.  R.  Co. 

(N.  Y.) 430 

Sherman,   Shreveport   St   S.    W. 

R'y  Co.  v.  Payne  (Tex.) 73 

Standard    Oil    Co,    v,    Helmick 

(Ind,)  510 

Williams  v.  Great  Northern  R'y 

Co.  (Minn.) 38s 

Investment— Loss  in. 

Atkinson  v,  Wittig  (Ky.) 550 

Gilbert  V.  Kolb  (Md.) 368 

Invitation  to  Alight. 

Chesapeake  &  Ohio  R'y  Co,  v, 
Friel    (Ky.) 153 

Iron  — Struck  by, 
Denver.  Texas  &  Fort  Worth 
R.  R.  Co.  V,  Smock  (Colo.) . .  305 

Ironing  Machine  — in- 
jured BV, 

Keenan  v.  Waters  (Pa.) 454 

Jaw    Injured  — RiTN  Over. 

McDonnel  v.  Henry  Elias  Brew- 
ing Co.  (N.  Y.) 423 

Jeweiry— LossoF. 

American  Express  Co,  v.  Lank- 
ford   (Ird.   Terr,) 530 


DigiLizedbyGoOgle 


838  AME/tJCAX  XECLIGENCE  REPORTS, 

Kidneys   Injured -col- 


LISIOK. 

Cleveland,  Cincinnati,  Chi- 
cago &  St  Louis  R'y  Co.  v. 
Hnddleston    (Ind.) 120 

Kidneys   Injured  — ma- 
chinery. 

Standard  Oil  Co.  v.  Helmick 
(Ind.)  510 

Knee  Injured -auchtinc. 

Belt  Electric  Line  Co.  v.  Tom- 
lin  (Ky.) 554 

Hi-Udlc  V.  City  Electric  R'y  Co. 
(Mich.)   727 

Knee  Injured— collision. 

Goldsboro  v.  Central  R.  R,  of 
New  Jersey  (N.  J.) 409 

Knee    Injured  — Coupling 

Cars. 
Illinois    Central    R.    R.    Co.    v. 
Sanders  (III.) 106 

Knee  Injured  — driving. 

Ella  V.  Boyce  (Mich.) 7ig 

Knee  Injured— sm-viK. 

Purcell  V.  Laurer  (N.  Y.) S7 

Village  of  Clia:swonh  v.  Rowc 

(III.)  iiz 

Wright   V.   Hildreth   (111.) 507 

Knee  Injured  — wagon. 

Niosi  V.  Empire  Steam  Laundry 
(Cal.)  494 

Laborer    Injured  —  Car 

Track. 
Young   V.    Citizens'    Street    R'y 

Co.   (Ind.) 703 

Laborer  Killed. 

Del  Sejnorc  v.  Hallinan  (N.  Y.).  59S 

Ladder  —  breaking  of. 

Badger  v.  Janesvillc  Cotton 
Mills  (Wis.) 272 


Ladder— Fall  OF. 

McKay  v.   Hand  (Mass.) 714 

Landing  Place —injl-red 

AT. 

Bacon  v.  Casco  Bay  Steamboal 
Co.  (Me.) iffi 

Land  Damaged— fire. 

Thiele  v.  Newman  (Cal.) 351 

Land  Damaged -Water. 

Clay  V.  City  of  St  Alhans  (W. 
Va.)    667 

Landlord  and  Tenant. 

Bronner  v.  Walter  (N.  Y.) 4,18 

Church  V.  Murphy  (N.  Y.) 750 

Olson  V.  Schulu  (Minn.) 381 

Wertheimer  v.  Saunders  (Wis.).  480 
Wholey  V.  Kane  (N.  Y.) 441 

Leaky  Roof. 

Bronner  v.  Walter  (N.  Y.)....  4.18 

Leg  Injured  — ALicHTiNa 

Heddle  v.  City  Electric  R'y  Co. 

(Mich.)    7^7 

West  Chicago  Street  R.  R.  Co. 

V.  Stiver  (III.) 696 

Leg  Injured  — Bo.utDiN-c. 

Bacon  v.  Casco  Bay  Steamboat 

Co.  (Me.) 168 

Le  Beau  v.  Pittsburg.  Cin.,  Chi- 
cago   &    Sl    Louis    R'y    Co. 

(III.)  SOI 

West  Chicago  Street  R.  R.  Co. 
V.  Stiver  (III.) 696 

Leg  Injured —Caving-in. 

Larsson  v.  McClure  (Wis.)....  279 

Leg  Injured —Collision. 
Atchison,  Topeka  &  Santa  Fe 

R.  R.  Co.  V.  Willey  (Kan.)...  144 
South   Covington   &   Cincinnati 

Street  R'y  Co.  v.  Pelzer  (Ky.).  156 
Williams  v.  Great  Northern  R'y 

Co.  (Minn.) .,.  38S 


DigiLizedbyGoOglc 


Table  of  Cases  Classified. 


Leg  Injured  — Coupling 

Cars. 
Illinois    Central    R.    R.    Co.    v. 
Sanders  (III.) io6 

Leg  Injured  — Driving. 

City  of  Norfolk  v.  Johnakin 
(Va.)    262 

Ella  V.  Boyee  (Mich.) 719 

Leg    Injured —  Ejectment. 

Montgomery  v.  Sartirano  (N. 
Y.)    758 

Leg  Injured  — Elevator. 

Chicago  &  Grand  Trunk  R'y 
Co.  V.  Spurney  (III.) 505 

Leg  injured  —  excavation. 

Baumeister  v.  Markham  (Ky.).  363 

Leg    Injured  — Falling 

Down  Shaft. 
Soutar  V.  Minneapolis  Internal. 
Electric  Co.  (Minn.) 392 

Leg  Injured  — Fall  of 

Barrel. 
Beckstein  v.  Gall  (III.) 701 

Leg  Injured  — Fall  OF  Scaf- 
fold. 

Kelley  v.  Union  Pacific  R'y  Co. 
(Kan.)  538 

LCjg    Injured  — Fall   from 

Wagon. 
Hardy  v.  Shedden  Co.   (U.  S. 

Circ.  App.) 66g 

Leg    Injured  — Run  Over. 

McDonnel  v.  Henry  Elias  Brew- 
ing Co.  (N.  Y.) 423 

Nelson  v.  Crescent  City  R.  R. 
Co.  (La.) 162 

Pugh  V.  Chesapeake  &  Ohio  R'y 
Co.  (Ky.) IS9 

Leg  Injured  —Sidewalk. 

City    of    Topeka    v.    Bradshaw 

(Kan.)  53S 

Village  of  Chatsworth  v.  Rowc 

(III)   112 

Wright  V.  Hildreth  (III.) 507 


Leg  Injured  —  street  car. 

Blate  V.  Third  Avenue  R.  R.  Co. 
(N.  Y.) 430 

Leg  Injured— Train. 

Mcllhaney  v.  Southern  R'y  Co. 

(N.  C.) 225 

Loading  Cars  —  inji/red 

While. 
Atchison,   Topeka   &   Sanu   Fe 

R.  R.  Co.  V.  Whitbeck  (Kan.).  149 
Sherman,    Shrcveport   &   S.   W. 

R'y  Co.  V.  Payne  (Tex.) 73 

Loading  Lumber. 

Lundberg   v.    Shevlin-Carpenter 
Co.   (Minn.) 741 


Loading  Vessel. 

Donnelly  v.  Booth  Bros.  &  Hur- 
ricane Isle  Granite  Co.  (Me.).  791 

Lodging    House  — 

Ejected  from. 
Montgomery   v.    Sartirano    (N. 

Y.)    758 

Logs  —  Loss  of. 
Holway  v.   Proprietors  of  Ma- 
chias  Boom  (Me.) 802 

Lumber -~fall  of. 

Lundberg  v.   Shevlin-Carpenter 
Co.  (Minn.) 741 

Machinery  —  Injured  bv. 

Badger     v.     Janesville     Cotton 

Mills  (Wis.) 273 

Dodd  V.  Bell  (N.  Y.) iff 

Dunn  V.  McNamee  (N.  J.) 34 

East  Chicago  Iron   &  Steel  Co. 

V.  Williams  (Ind.) 525 

Guinard  v.  Koapp,  Stout  &  Co. 

(Wis.)   784 

Keenan  V.  Waters  (Pa.) 454 

Rysdorp     v.     George     Pankratz 

Lumber  Co.   (Wis.) 269 

Standard    Oil    Co.    v.    Helmick 

(Ind.)  sio 


DigiLizedbyGoOglc 


840 


AMERICAN  Negligence  Reports. 


Machinery— Rilled  bv. 

Sann  v.  H.  W.  Johns  Manufac- 
turing Co.   (N.  Y.) 432 

Mail  Agent  —  injury  to. 

Williams  v.  Great  Northern  R'y 
Co.  (Minn.) 385 

Malpractice. 

Crowty  V.  Stewart  (Wis.) 97 

Whitsell  V.  Hill  (Iowa) 134 

Manhole — falling  into, 

Lumis  V.  Philadelphia  Traction 
Co.   (Pa.) 447 

Master  and  Servant. 

Alabama  Mineral  R.   R.  Co.  v. 

Marcus    (Ala.) 490 

Anderson  v.    Daly   Mining  Co. 

(Uuh)  659 

Atchison,   Topeka  &  Santa  Fe 

R,  R.  Co.  V.  Swarts  (Kan.) . .  540 
Atchison,   Topeka  &  Santa  Fe 

R.  R.  Co.  V.  Tindall  (Kan.)...  141 
Badger     v.     Janesville     Cotton 

Mills  (Wis.) 272 

Baird  v.  New  York  Central,  etc., 

R.  R.  Co.  (N.  Y.) 604 

Baltimore  &  Ohio  S.  W.  R'y  Co. 

V.  Welsh  (Ind.) 707 

Beckstein  v.  Gall  (III.) 701 

Bradley  v.   Chicago,  Milwaukee 

&  St.  Paul  R'y  Co.  (Mo.) ....  184 
Canon    v.    Chicago,    Milwaukee 

&  Sl  Paul  R'y  Co.  (Iowa)...  131 
Chicago,   Burlington  &  Quincy 

R.  R.  Co.  V.  Curtis  (Neb,)..  743 
Chicago    &    Grand    Trunk    R'y 

Co.  V.  Spurney  (III.) 505 

Coleman     v.     Mechanics'     Iron 

Foundry  Co.    (Minn.) 374 

Consolidated  Kansas  City  Smelt- 
ing &  Refining  Co.  v.  Tin- 
chert  (Kan.) 534 

Curtis  V.  Chicago  &  N.  W.  R'y 

Co.    (Wis.) 27s 

Del  Sejnore  v.  Hallinan  (N.  Y.).  595 
Denver.  Texas  &  Fort  Worth  R. 

R.  Co.  V.  Smock  (Colo.) 305 


Master  and   Servant 

Continued, 
Denver  Tramway  Co.  v.  Crum- 

baugh  (Colo.) 302 

Dodd  V.  Bell  (N.  Y.) 37 

Donahue  v.  Kelly  (Pa.) 229 

Donnelly  v.  Booth  Bros.  &  Hur- 
ricane Isle  Granite  Co.  (Me.).  791 
Doyle    V.    Missouri,    Kansas   & 

Texas  Trust  Co.  (Mo.) 589 

Dunn  V.  McNamee  (N,  J.) 34 

East  Chicago  Iron  &  Steel  Co. 

V,   Williams   (Ind.) 5^5 

Folk  V.  Schaeffer  (Pa.) 65 

Galveston,    Harrisburg    &    San 

Antono   R'y   Co.   v.   Slinkard 

(Tex.)   654 

Geraty  v.  National  Ice  Co.  (N. 

Y.)    624 

Gutnard  v.  Knapp,  Stout  &  Co. 

(Wis.)   784 

Hardy  v.   Shedden   Co.    (U.   S. 

Circ.   App.) 669 

Houston   &  Texas  Central  R'y 

Co.  V.  Smith  (Tex.) 254 

Illinois    Central    R.    R.    Co.    v. 

Sanders  (111.) 106 

Innes    v.     Ctty    of    Milwaukee 

(Wis.)    78i 

Kansas    &   Texas    Coal    Co.    v. 

Reid  (Ind.  Terr.) S?,2 

Keenan  v.  Waters  (Pa.) 4M 

Keep  V.  Walsh  (N.  Y.) 7^3 

Kelley  v.  Union  Pacific  R'y  Co. 

(Kan.)  538 

Klinkler   v.    Wheeling  Steel    & 

Iron  Co,   (W.  Va.) 88 

Larsson  v.  McClure  (Wis,)....  279 

Liebold  v.  Green  (III.) 507 

Louisville    &    Nashville    R.    R- 

Co.  V.  Morgan  (.\la,) 294 

Louisville    &    Nashville    R.    R. 

Co.  V.  Walker  (Ky.) 55^ 

Lundberg  v.   She vl in- Carpenter 

Co.  (Minn) 74" 

McCabev.  Brainard  (N.  Y.)....  7$f> 
McCauiey  v,  Hutkoff  (N.  Y.) . . .  77.^ 
McConev.  Gallagher  (N.Y,)...  613 
McCreery's     Adm'x     v,     Ohio 

River  R,  R,  Co  (W.  Va.)....     83 


DigiLizedbyGoOglc 


Table  of  Cases  Classified, 


841 


Master  and   Servant 

— ConHnued. 

McGhee  v.  Bell  (Ky.) 356 

McKay  v.  Hand  (Mass.) ?14 

Maine    v.    Chicago,    Burlington 

&  Quincy  R.  R.  Co.  (Iowa).    15 
Mayer  v.  Liebmann  (N.  Y.)...  760 

Miller  v.  Thomas  (N.  Y.) 201 

Montgomery    v.    Sartirano    (N. 

Y-)    7S8 

Moorc  V.  Jones  (Tex.) 244 

Murch  V.  Thomas  Wilson's  Sons 

&  Co.  (Mass.) 710 

Murray  v.  Dwight  (N.  Y.)....  206 

Olsen  V.  Andrews  (Mass.) 570 

Olson    V.    Great    Northern    R"y 

Co.  (Minn.) 736 

Pugh  V.  Chesapeake  &  Ohio  R"y 

Co.  (Ky.) 159 

Redmund  v.  Butler  (Mass.)....  713 

Reilly  V.  Shannon  (Pa.) 66 

Reynolds  v.  Barnard  (Mass.)...     32 
Ritten  house       v.       Wilmington 

Street  R'y  Co.  (N.  C.) 324 

Russell  V.  Pacific  Can  Co.  (Cal.).  3951 

Ryan  V.  Armour  (III.) 498 

Rysdorp    V.     George    Pankratz 

Lumber  Co  (Wis.) 369 

Sanders  V.  McGhee  (Ala.) i 

Sann  v.  H.  W.  Johns  Manufac- 
turing Co.  (N.  Y.) 432 

Sherman,  Shreveport  &  S.   W. 

R'y  Co.  V.   Payne  (Tex.) 73 

Soutar  V.  Minneapolis  Intemat. 

Electric   Co.    (Minn.) 392 

Southern    R'y    Co.    v.    Arnold 

(Ala.)  .- 290 

Southwestern  Coal  &  Improve- 
ment Co.  V.  Rohr  (Tex.) 460 

Sundard    Oil    Co.    v.    Helmick 

(Ind.)  510 

Swan  son  v.  Great  Northern  R'y 

Co,  (Minn,) 578 

Texas  &  New  Orleans  R'y  Co. 

V.  Bell  (Tex.) 255 

Texas    &    Pacific    R'y    Co.    v. 

Campbell  (Tex.) 658 

Union  Pacific  R'y  Co.  v.  Clark 

(Neb.)  40s 

Vitto  V.  Farley  (N.  Y.) 47 


Master  and   Servant 

— Continued, 

Voight  V.  Michigan  Peninsula 
Car  Co.  (Mich.) 725 

Wellman  v.  Miner  (N.  Y.) 3iS 

Western  Brewery  Co.  v.  Mere- 
dith (111.) 113 

Western  R'y  of  Alabama  v.  Wil- 
liamson (Ala.) 287 

West  V.  New  York  Central,  etc., 
R.  R.  Co.  (N.  Y.) 773 

Whitson  V.  Ames  (Minn.) 178 

Mental  Suffering— 

Ejectment, 
Atchison,  Topeka  &  Santa  Fe 
R.     R.     Co.     V.     Lamoreux 
(Kan.)  542 

Mental  Suffering— 

Telegram. 
Houston,    East  &  West  Texas 

R'y   Co.    et   al    v.    Cranberry 

(Tex,)   470 

Western   Union  Telegraph   Co. 

V.  Adair  (Ala.) 487 

Western   Union  Telegraph   Co. 

V.  Birchfield  (Tex.) 468 

Western   Union  Telegraph  Co. 

V.  Cain  (Tex.) 468 

Western  Union  Telegraph  Co. 

V.  Davis  (Tex.) 470 

Western  Union  Telegraph  Co. 

V.  Edmondson  (Tex.) 469 

Western    Union   Telegraph    Co. 

V.  Edmondson  (Tex.) 807 

Western   Union  Telegraph   Co. 

V.  Johnson  (Tex.) 469 

Western  Union  Telegraph  Co. 

V.  Lavender  (Tex.) 469 

Western    Union   Telegraph    Co, 

V.    Luck   (Tex.) 468 

Western   Union  Telegraph  Co. 

V.  Stacey  (Tex.) 469 

Mine — Injured  in. 
Anderson  v.   Daly  Mining  Co. 
(Utah)  659 


DigiLizedbyGoOglc 


AAfF.RICAS  NEGLICEXCL  REPORTS. 


Miscarriage. 

Weinberg  v.  Metropolitan  Street 
Ry  Co.  (Mo.) 39? 

Misfeasance— OP  attor- 
ney. 

Lawall  V.  Groman  (Pa.) 69 

Model — Loss  OF. 

Waterman  v.  American  Pin  Co. 
(N.  Y.) 217 

Molten  Iron  — Spilling  of. 
Cokman    v.     Mechanics'     Iron 
Foundry  Co.  (Mass.) 374 

Molten  Lead— Injured  BY. 
Redmund  v.  Butler  (Mass.) 712 

Money — investment  of. 

Atkinson  v.  Wittig  (Ky.) 550 

Money  —  lost  or  Stolen, 
Holland    v.    Southern    Express 

Co.   (.\la.) 7 

Lamson  v.  Illinois  Trust  Sl  Sav- 
ings Bank  (III.) g 

Mortgage  —  Loss  on. 
Gilbert  V.  Kolb  (Md.) 368 

Motorman  Killed. 

Ritlen  house  v.  Wilmington 
Street  R'y  Co.  (N.  C.) 224 

Mule  Injured  — Freight. 

Illinois  Central  R.  R.  Co.  v. 
Teams  (Miss.) 39^ 

Mule  Killed -Track. 

Blankenship  v.  Kanawha  & 
Michigan  R'y  Co.  (W.  Va.).  475 

Robinson  v.  Denver  &  Kio 
Grande  R.  R.  Co.  (Goto.)....  49S 

Mule  Killed —Train. 

Cully  V.  Ijiuisville  &  Nashville 
R.  R.  Co-  (K>.> 5i5 

Mule  Killed  — Wagon. 

Boyle  V.  McWilliams  (Conn.)..  691 


Municipal  Corpora- 
tions —  Actions  Agaixst. 

Allen  V.  Borough  of  Dn  Bois 
(Penn.)   227 

Ashborne  v.  Town  o£  Waterbury 
(Conn.)  497 

Caven  V.  City  o£  Troy  (N.  Y.).  221 

City  of  Detroit  v.  Donovan 
(Mich.)  376 

City  of  Fort  Scott  v.  Peck 
(Kan.)  s;i 

City  of  Natchez  v.  Shields 
(Miss.)  583 

City  of  Norfolk  v.  Johnakiii 
(Va.)    ^63 

City  of  Pawtucket  v.  Bray  (R, 
I.)   71 

City  of  Springfield  v.  Coe  (III.),     ti 

City  of  Topeka  v.  Bradshaw 
(Kin.)  535 

City  of  Topeka  v.  Hempstead 
(Kan.)  545 

Qay  V.  City  of  St  Albans  (\V. 
Va.)   667 

Higgins  V.  Inhabitants  of  North 
Andovcr   (Mass.) 5&I 

Hutchings  V.  Inhabitants  of  Sul- 
livan (Me.) 804 

Inhabitants  of  Cumberland 
County  v.  Central  Wharf 
Steam  Towboat  Co,  (Mt) 797 

Innes  v.  City  of  Milwaukee 
(Wis,)    782 

Kellogg  V.  Mayor,  etc.,  of  New 
York   (N.   Y.) 43 

Murray  v.  Board  of  Commis- 
sioners of  Woodson  County 
(Kan.)  13> 

Patterson  v.  City  of  Austin 
(Te.v)    648 

Raymond  v.  City  of  Haverhill 
(Mass.)  , 718 

Reading  Township  v.  Telfer 
(Kan.)  138 

Sale  V,  Aurora  &  Langhery 
Turnpike  Co.  (Ind.) 12 

Stone  V.  City  of  Poughkeepsie 
(N.  Y.) 414 

Studeor  v.  Village  of  Gonreni- 
eur(N.  Y.) 41 


DigiLizedbyGoOglc 


Table  of  Cases  Classified. 


8J:3 


Municipal  Corpora- 
tions—  Actions  Against— 
CsnAnued. 

Village  of  Chatswortb  v.  Rowe 

(Hi.)    ; 112 

Walsh  V.    City  of  Buffalo    (N. 

Y.)    (ta 

Weinstein  v.  City  of  Terrc  Haute 

Clnd.)   331 

White  V.    Mayor,   etc.,  of  New 

York  (N.  Y.) 213 

Nail — inkjred  by. 

Donnelly  v.  Cowen  (N.  Y.) 750 

Navigation  —Negligent. 

The  Bowden  v.  The  Decatur  H. 

Miller  (U.  S.  Circ.  App.)....  67J 
Bramble  v.  Culmer  (U.  S.  Circ. 

App.)  677 

Neuritis  — Driving. 
City    of    Norfolk    v.    Johnakin 
(Va.)    262 

Obstruction — in  car. 

West  Chicago  Street  R'y  Co.  v. 
Nash    (III.) 32s 

Obstruction  — At  cross- 
ing. 

Chicago  &  N.  W.   R'y  Co.  v. 
Hansen   (III.) 321 

Obstruction —On   high- 

City    of    Fort    Scott    v.    Peck 
(Kan.)  541 


Obstruction —On  pier. 

Ella  V.  Boyce  (Mich.) 719 

Obstruction  —  On    side- 
walk. 

Gty  of  Pawtucket  v.  Bray  (R. 


I.)  . 


Donnelly  v.  Cowen  (N.  Y.),...  7So 
O'Reilly  V.  Long  Island  R.  R. 

Co.  (N.  V.) 199 

Pureell  V.  Laurer  (N.  Y.) 57 


Obstruction  — Oh  street. 

City  of  Norfolk  v.  Johnakin 
(Va.)   262 

McMahon  v.  Eau  Qaire  Water- 
works Co.  (Wis.) 478 

Patterson  v.  City  of  Austin 
(Tex.)   648 

Sludeor  v.  Village  of  Gouvem- 
eur(N.  Y.) , 41 

Weinstein  v.  City  of  Terre 
Haute  (Ind.) 331 

Wright  V.  Hildreth  (111.) 507 

Obstruction  —On  track. 

Atchison,  Topeka  &  Santa  Fe 
R.  R.  Co.  (Kan.) 144 

Beyer  v.  Louisville  &  Nashville 
R.  R.  Co.  (Ala.) 4 

McCreery's  Adm'x  v.  Ohio 
River  R,  R.  Co.  (W.  Va.)....    83 

Western  Brewery  Co.  v.  Mere- 
dith (111.) 113 

Officer  —  Action  Against. 
Baltimore  &  Ohio  R.  R.  Co.  v. 

Wcedon  (U.  S.  Circ.  App.)..  688 
Gould  V.  Schermer  (Iowa) 136 

Oil  —  Injured  by. 
Conroy    v.    Chicago,    St.    Paul, 
Minn.  &  O.  R'y  Co.  (Wis,)..    98 

Oil  Can  —  Fall  or. 

Hoffman  v.  President,  etc.,  of 
Del.  &  Hudson  Canal  Co.  (N. 


Oiling  IWachinery. 

Guinard  v.  Knapp,  Stout  &  Co, 

(Wis.)    784 

Oil  Tanic  —  burning  of. 

Conroy    v.    Chicago.    St.    Paul, 
Minn.  &  O.  R'y  Co.  (Wis.)..     98 


DigiLizedbyGoOglc 


su 


Amekicax  Negligence  Reports. 


Op6ning  —  Falumg  into. 
Bacon  v.  Casco  Bay  Steamboat 

Co.  (Me.) i68 

Baumcister  v.  Markham  (Ky.).  36J 
City  of   Pawtucket  v.   Bray   (R, 

I)   7< 

City    of    Topeka    v.    Bradshaw 

(Kan.)  535 

Paralysis  — Machinery. 

Standard    Oil    Co.    v.    Helmick 
(Ind.)  5'0 

Paresis — fireman. 

McMahon  v.  Eau  Claire  Water- 
works Co.  (Wis.) 478 

Park  —  Injured  in, 
Richmond  &  Danville  R'y  Co. 
V.  Moore's  Adm'r  (Va.) 473 

Passenger  Elevator— 

Killed  vs. 
McGrell  v.  Buffalo  Office- Build- 
ing Co.  (N.  Y.) 598 

Passenger— Injured  by. 

Baldwin  v.  Fair  Haven  &  West- 
erville  R.  R.  Co.  (Conn.) ....  308 

Passenger  Insulted. 

Collins  V.  Texas  &  Pacific  R'y 
Co.  (Tex.) 241 

Pasture    Damaged  — 

Fire. 
Thiele  v.  Newman  (Cal.) 301 

Peaches  Damaged— 

Freight. 
Hoffman  v.  Cumberland  Valley 
R.  R.  Co.  (Md.) 175 

Periostitis  —DRiviNf:. 

City    of    Norfolk    V.    Johnakin 
(Va.)   262 


Personal  Injuries- 

Not  Stated. 
Allen  V.  Borough  of  Du   Bois 

(P».) m 

Anderson   v.    Daly   Mining   Co. 

(Utah)  ^ 

Arkansas   Midland    R'y    Co.    v. 

GritKth  (Ark.) 105 

Ashbome   v.    Town   of   Water- 
bury  (Conn.) 497 

Baird  v.  New  York  Central,  etc, 

R.  R.  Co.  (N.  Y.) 604 

Baker  V.   Deane  (III.) 695 

Baldwin  v.  Fair  Haven  &  West- 

erville  R.  R.  Co.  (Conn.) 308 

Baltimore  &  Ohio  S.  W.  R'y  Co. 

V.  Welsh  (Ind.) 707 

Banlett  V.  Cicero  Light,  Heat  & 

Power  Co.  (III.) 504 

Blan  ken  ship    v.    (Chesapeake    & 

Ohio  R'y  Co.  (Va.) 66i 

Bradley  v.  Chicago,  Milwaukee 

i  St.  Paul  R'y  Co.  (Mo.) ....  184 
Bresky  v.  Third  Avenue  R.   R. 

Co.  (N.  Y.) 765 

Brown  v.  Edgerton  (Kan.) 544 

Clarples  v.  New  York  &  Harlem 

R.  R.  Co.  (N.  Y.) 4J6 

Chicago   &   N.   W.    R'y   Co.    v. 

Hansen  (III.) 3=1 

Christie  v.  Galveston  City  R.  R. 

Co.   (Tex.) s*o 

Church  V.   Murphy  (N.   Y.)....   750 
CiUiens*    Street    R.    R.    Co.    v. 

Burke   (Tenn.) 459 

City     of     Detroit     v,     Dono-van 

(Mich.)   376 

City     oF     Natchez     v.      Shields 

(Miss.)  583 

City  of  Pawtucket  v.   Bray  (R. 

I.)  71 

City  of  Springfield  v.  Coe  (III.).     11 
Clark   V.    Wright    (U.    S.    Circ. 

App.)  roo 

Cleveland.    Cincinnati,    Chicago 

&  SL  Louis  R'y  Cx>.  v.  Gray 

(Ind.)  Ii6 

Conroy  v.  Chicago.  St  Paul  & 

O.  R'y  Co    (Wis) gB 


DigiLizedbyGoOglc 


Table  of  Cases  Classified. 


815 


Personal  Injuries— 

Not  Stated —  Continued. 

Consolidaled  Kansas  City  Smelt- 
ing &  Refining  Co.  v.  Tin  chert 
(Kan.)  534 

Consolidated  Traction  Co.  v. 
Behr  CN.  J.) 189 

Consolidated  Traction  Co.  v. 
Glynn  (N.J.) 3> 

Consolidated  Traction  Co.  v. 
Haight  (N.  J.) 192 

Consolidated  Traction  Co.  v. 
Thalheimer  <N.  J.) 198 

Czech  V.  Great  Northern  R'y 
Co.   (Minn.) 181 

Daneck  v.  Pennsylvania  R.  R. 
Co.  (N.  J.) 28 

Donahue  v.  Kelly  (Pa.) 229 

Donnelly  V.  Booth  Bros.  &  Hur- 
ricane Isle  Granite  Co.  (Me.).  791 

East  Chicago  Iron  &  Steel  Co. 
V.  Williams  (Ind.) 52S 

East  Omaha  Street  R'y  Co.  v. 
Godola  (Neb.) 24 

Ellick  V.  Metropolitan  Street 
R'y  Co.  (N.  Y.) 435 

Fandei  v.  Third  Avenue  R.  R. 

Co.  (N.  y.) 20Q 

Flanagan  v.  Philadelphia.  Wil- 
mington &  Baltimore  R,  R. 
Co.  (Pa.) 451 

Flewelling  v.  Lewiston  &  Au- 
burn Horse  R.  R.  Co.  (Me.). .     19 

Folk  V.   Schaeffer  (Pa.) 65 

Fort  Worth  &  New  Orleans  R'y 
Co.  v.  Enos   (Tex.) 657 

Galveston,  Harrisburg  &  San 
Antonio  R'y  Co.  v.  Slinkard 
(Tex.)    654 

Geraty  v.  National  Ice  Co.  (N. 
Y.)    624 

Goldrick  v.  Union  R.  R.  Co. 
(R.  I.) 647 

Hadley  v.  Lake  Erie  &  Western 
R.  R.  Co.  (Ind.) 340 

Hampton  v.  Norfolk  &  Western 
R.  R.  Co.  (N.  C.) 4*t 

Higglns  v.  Inhabitants  of  North 
Andover  (Mass.) 564 


Personal  Injuries— 

Not  bTATiiD —  Continued. 
Highland  Avenue  &  Belt  R.  R. 

Co.  V.  Swop^  (.Via.) n483 

Hodges    V.    Southern    R'y    Co. 

(N.  C.) 643 

International  &  G.  N.  R.  R.  Co. 

V.  Yarbrough  (Tex.) 656 

Kane  v.  Peoples'  Passenger  R'y 

Co.  (Pa.) 61 

Kellogg  V.  Mayor,  etc.,  of  New 

York  (NY.) 43 

Kline  v.   Electric  Traction  Co. 

(Pa.)    644 

Lansing    v.     Coney     Island    & 

Brooklyn  R.  R.  Co.  (NY.),.  7^ 
Laufer   v.    Bridgeport   Traction 

Co.  (Conn.) 310 

Lee  V.  Chicago,  SL  Paul,  Minn. 

&  Omaha  R'y  Co.  (Minn.)...  ^-fi, 
Louisville  &  Nashville  R.  R.  Co. 

V.   Espenschild   (Ind.) 706 

Lowell   v.   Central   Vermont   R. 

R.  Co.  (N.  Y.) ,T9 

Lumis  V,   Philadelphia  Traction 

Co.   (Pa.) 447 

Lundberg  v.   Shevlin-Carpenter 

Co.   (Minn.) 741 

McCabe  V.  Brainard  (N.  Y.)..  756 
McCone  v.  Gallagher  (N.  Y.)..  613 

McGhee  V.   Bell   (Ky.) 356 

McKay  V.  Hand  (Mass.) 714 

McManigal  v.  South  Side  Pas- 
senger R'y  Co.  (Pa.) 781 

Maisels     v.     Dry     Dock,     East 

Broadway  &  Battery  Park  R. 

R.Co.  (N.  Y.) 774 

Mayer  v.  Liebmann  (N.  Y.),...  760 

Miller  V.  Thomas  (N.  Y.) 201 

Missouri,  Kansas  &  Texas  R'y 

Co.  V.  Miller  (Tex.) 258 

Missouri,  Kansas  &  Texas  R'y 

Co.  V.  Warren  (Tex.) 246 

Moore  v.  Jones  (Tex.) 244 

Murray   v.    Board   of    Commis- 
sioners   of    Woodson    County 

(Kan.)  537 

Murray  v.  Dwight  (N.  Y.) 206 

North  Chicago  Street  R'y  Co. 

V.  Gillow   (III.) 327 


DigiLizedbyGoOglc 


816 


AMERICAN  NEGLIC.ENCE  REPORTS. 


Personal  Injuries  — 

Not  Stated —  Continued. 

Nugent  V.  Philadelphia  Traction 
Co.  (Pa.) 232 

Olsen  V.  Andrews  (Mass.) STo 

Olson  V.  Great  Northern  R'y 
Co.  (Minn.) 7.16 

Olson  V.  Schultz  (Minn.) 381 

O'Meara  v.  Brooklyn  City  R.  R. 
Co.  (N.  Y.) 4^ 

O'Reilly  v.  Long  Island  R.  R 
Co.  (N.  Y.) i^ 

Patterson  v.  City  of  Austin 
(Tex.)   648 

Peterson  v.  West  Chicago  Street 
R.  R.  Co.  (III.) 503 

Pullman  Palace  Car  Co.  v.  Law- 
rence  (Miss.) 586 

Pylc  V.  Clark  (U.  S.  Circ.  App.l.  too 

Reading  Township  v.  Teller 
(Kan.)  138 

Redmund  v.  Butler  (Mass.) 712 

Reilly  V.  Shannon  (Pa.) 66 

Reynolds  v.  Barnard  (Mass.)..     22 

St.  Louis.  Iron  Mountain  & 
Southern  R'y  Co.  v.  Neely 
(Ark.)    45c 

Sale  V.  Aurora  &  Laughery 
Turnoike  Co.  (Ind.) la 

Schaum  v.  Equitable  Gaslight 
Co.  (N.  Y.) 204 

Seybold  V.  Terre  Haute  &  In- 
dianapolis R  R.  Co.  (Ind.)..  516 

Studeor  V.  Village  of  Gouver- 
neur  (N.  Y.) 41 

Svenson  v.  Chicago  &  Great 
Western  R'y  Co.  (Minn.) 183 

Swanson  v.  Great  Northern  R'y 
Co.  (Minn.) 578 

Texas  &  Pacific  R'y  Co.  v. 
Campbell  (Tex,) 658 

Todd  V,  Danner  (Ind.) 125 

Vitto  V.  Farley  (N.  Y.) 47 

Washington  Southern  R'y  Co. 
V.  Lacey  (Va.) 266 

Weinstein     v.     Ctty     of     Terre 

Haute  (Ind.) 331 

West  Chicago  Street  R'y  Co.  v. 
McNuIty  (III,) no 


Personal  Injuries  — 

Not  Stated —  CoKHmud. 

Western  R'y  of  Alabama  v.  Wil- 
liamson (Ala.) 287 

Witsell  V.  West  Asheville  &  Sul- 
phur Springs  R  R.  Co.  (N. 
C.) 640 

Young  V.  CitJiens'  Street  R'y 
Co.  (Ind.) 703 

Person  Not  Passen* 

ger  —  Injured. 
Louisville  &  Nashville  R.  R.  Co. 

V.  Espenschild  (Ind.) 706 

Missouri,  Kansas  &  Texas  R'y 

Co.  V.  Miller  (Tex.) 258 

Physician — action  against. 

Crowty  V.  Stewart  (Wis.) 97 

Whitcsell  V.  Hill  (Iowa) 134 

Pier  —  Injured  on. 

Ella  V.    Boyce    (Mich.) 719 

Miller  V.  Thomas  (N.  Y.) 201 

Pile  Driver— Fall  OF. 

Liebold  V.  Green  (111.) 5c? 

Pilot  Injured. 

Murch  V.  Thomas  Wilson's  Sons 
&  Q.O.  (Mass.) 7io 

Pitfall  —  Falling  into. 
Sale    V.    Aurora    &    Laughery 
Turnpike  Co.  (Ind.) 13 

Plate  Glass  Broken— 

Hand  Car. 
Keep  V.  Walsh  (N.  Y.) 763 

Platform — injured  on. 

Duvemet  v.  Morgan's  Louisiana 
&  Texas  R,  R.  &  S.  S.  Co. 
(La,)    166 

Platform  —  killed  on. 

Taylor  v.  Long  Island  R.  R.  Co- 
(N.  Y.) 60B 


DigiLizedbyGoOglc 


TABLE   OF  CASES  CLASSIFIED 


Platform  of  Oar— riding 

ON. 

East  Omaha  Street  R'y  Co.  v, 
Godola  (Neb.) 24 

Polo  —  Striking  Against. 
Gilty   V.    New   Orleans   City   & 
Lake  R.  R.  Co.  (La.) 558 

Pond  —  Skating  on. 
Sickles  V.  New  Jersey  Ice  Co. 
(N.  J.) 410 

Post — Carriage  Striking. 
Wellman  v.  Miner  (N.  Y.)....  218 

Post — Struck  bv^ 

Clark's   Adm'x   v.   Louisville   & 

NashviHe  R.   R.   Co.   (Ky.)...  360 
Sheitoti's  Adm'r  v.  Louisville  & 

Nashville  R,   R.  Co.   (Ky.)...  362 

Private   Crossing— 

Driving. 
Czech  V.  Great  Northern  R'y  Co. 
(Minn.) 181 

Property  Damaged  — 

FlEE. 

Thiele  v.  Newman  (Cal.) 301 

Property  Damaged  — 

Water. 
Clay  V.  City  of  St.  Albans  (W. 
Va.)    667 

Public     Officer  — Action 

Against. 
Baltimore  &  Ohio  R.  R.  Co.  v. 

Weedon   (U.  S,   Circ.  App.)..  688 
Gould  V.  Schermer  (Iowa) 1.16 

Pulley  Block  — Fall  of. 

Murray  v.  Dwight  (N,  Y.) 206 

Pullman  Palace  Oar 

OOi  —  Action  Against. 
Pullman  Palace  Car  Co.  v.  Law- 
rence  (Miss.) s86 


Pullman  Oar— assaulted 


Pullman  Palace  Car  Co.  v.  Law- 
rence  (Miss.) 


Pullman  Porter— 

Assaulted  by. 
Pullman  Palace  Car  Co.  v.  Law- 
rence (Miss.) 586 

Race  Horses  Injured 

—  Freight. 
Schoenleld  v,  Louisville  &  Nash- 
ville R.  R.  Co.  (La.) 165 

Railroad    Oompany— 

Action  Against. 
Alabama  Great  Southern  R.  R. 

Co.  V.  Burgess  (Ala.) 483 

Alabama  Mineral  R,  R.  Co.  v. 

Marcus  (Ala.) 490 

Arkansas    Midland    R'y    Co.    v. 

Griffith  (Ark.) 105 

Atchison,  Topeka  &  Santa    Fe 

R.  R.  Co.  V.  Aderhold  (Kan.).  s^S 
Atchison,  Topeka  &  Santa   Fe 

R.     R.     Co.     V.     Lamoreux 

(Kan.)  54a 

Atchison,  Topeka   &  Santa   Fe 

R.   R.  Co.  V.  Swarts  (Kan.)..  540 
Atchison,   Topeka    &   Santa    Fe 

R.  R.  Co.  V.  Tindall  (Kan.)..   141 
Atchison,   Topeka   &   Santa    Fe 

R.  R.  Co.  V.  Willey  (Kan.)..   144 
.Atchison,  Topeka  &  Santa   Fe 

R.  R.  Co.  V.  Whitbeck  (Kan.),   149 
Baird  v.  New  York  Central,  etc., 

R.  R.  Co.  (N.  V.) 604 

Baltimore  &  Ohio  S.  W,  R'y  Co. 

V,  Welsh  (Ind.) 707 

Beyer  v.   Louisville  &  NashviHe 

R.  R.  Co.  (Aia.) 4 

Blankenship    v.    Chesapeake    & 

Ohio  R'y  Co.  (Va.) 662 

Blankenship     v.      Kanawha      & 

Michigan  R'y  Co.  (W.  Va.)..  475 
Bradley  v.   Chicago.   Milwaukee 

&  St,  Paul  R'y  Co.  (Mo.)...   184 

Brown  v.   EdRerton   (Kan.) S44 

Canon    v.    Chicago,    Milwaukee 

&  St.  Paul  R'y  Co.  (Iowa)...  131 


DigiLizedbyGoOglc 


A18 


AMERICAN  NEGLIGENCE  REPORTS. 


Railroad    Company  — 

AciiON  Agaiijst —  Continued. 
Canner    v.    Chicago,    St.    Paul, 

Minn.  &  O.  R>  Co.  (Wis.)..     94 
Case   V.    Central    R.    R.    Co.    of 

New  Jersey  (N.J.) 33 

Chesapeake  &  Ohio  R'y  Co.  v. 

Friel    (Ky.) 153 

Cheiapeake  &  Ohio  R'y  Co.  v. 

Smith    (Ky.) 358 

Chicago  &  Alton  R.  R.  Co.  v. 

Anderson    (III.) 318 

Chicago,   Burlington   &  Quincy 

R.  R.   Co.  V.  Cojt  (Neb.)....  746 
Chicago,  Burlington  &  Quincy 

R.  R.  Co.  V.  Curtis  (Neb.)...   ?« 
Chicago,   Burlington   &   Quincy 

R.  R.  Co.  V.  Gardiner  (Neb.),    26 
Chicago.   Burlington   &  Quincy 

R.  R.  Co.  V.  Spirk  (Neb.)...  400 
Chicago,  Burlington  &  Quincy 

R.  R.  Co.  V.  Wingler  (111.)..  115 
Chicago  &  Erie  R.   R.   Co.  v. 

Bailey  (Ind.) 123 

Chicago  &  Grand  Trunk  R'y  Co. 

V.  Spurney  (111.) 505 

Chicago   &  N.  W.   R'y  Co.  v. 

Hansen   (III.) 331 

Chicago    &    S.    E.    R'y    Co.    v. 

Harris  (Ind.) 3* 

Dark's  Adm'x  v.   Lotiisville  & 

NashTille  R.  R.  Co.  (Ky.)...  360 
Oark   V.    Wright    (U.    S.    Circ 

App.)  100 

Cleveland,    Cincinnati,    Chicago 

&  St.  Louis  R'y  Co.  v.  Gray 

(Ind.)  116 

Cleveland,    Cincinnati,    Chicago 

&  Sl  Louis  R'y  Co.  v.  Hud- 

dleston  (Ind.) 120 

Collins  V.  Texas  &  Pacific  R'y 

Co.   (Tex.) 241 

Conroy   v.    Chicago,    St.    Paul. 

Minn.  &  O.  R'y  Co.  (Wis.)..    98 
Cully  V.  Louisville  &  Nashville 

R.  R.  Co.  (Ky.) SSS 

Curtis  V.  Chicago  &  N.  W.  R'y 

Co.   (Wis.) 27s 

Czech    V.    Great    Northern    R'y 

Co.  (Minn.) 181 


Railroad    Company— 

Action  Against —  ConHntied. 
Daneck  v.   Pennsylvaoia   R.   R. 

Co.  (N.J.) aB 

Demaiae  v.  Washington  South- 
ern R'y  Co.  (Va.) 665 

Denver,  Texas  &   Fort  Worth 

R.  R  Co.  V.  Smock  (Colo.)..  305 
Duvemet  v.  Morgan's  Louisiana 

&  Texas  R.  R.  &  S.  S.  Co. 

(La.) 166 

Felton    V.    Spiro    (U.    S.    Circ. 

App.)   1X2 

Flanagan  v,    Philadelphia,  Wil- 
mington &  Baltimore  R.   R. 

Co.  (Pa.) 451 

Fort  Worth  &  New  Orleans  R'y 

Co.  v.   Enos   (T?jt.) 657 

Fulp  v.  Roanoke  St  Southern  R. 

R.  Co.  (N.  C.) 637 

Gage  v.  Illinois  Central  R.  R. 

Co.  (Miss.) 395 

Galvestoti,    Harrisburg    &    San 

Antonio    R'y    Co.    v.     Eitzen 

(Tex.)    2« 

Galveston,    Harrisburg    &    San 

Antonio  R'y  Co.  v.   Sliakard 

(Tex.)    654 

Gleim  v.  Harris  (Pa.) 775 

Goldsboro  v.  Central  R   R.  of 

New  Jersey  (N.  J.) 409 

Gulf,  Colorado  &  Santa  Fe  R'y 

Co.  V.   Moody   (Tex.) 464 

Gulf,  Colorado  &  SanU  Fe  R'y 

Co.  V.  Sparger  (Tex.) 463 

Hadley  v.  Lake  Erie  &  Western 

R.  R.  Co.  (Ind.) 3^ 

Hampton  v.  Norfolk  &  Western 

R  R.  Co.  (N.  C.) 4M 

Hemmi  v.   Chicago,   G.  W.   R'y 

Co.    (Iowa) irf 

Hodges  V.  Southern  Ry  Co.  (N. 

C.)  6«3 

Hoffman  v.  Cumberland  Valley 

R.  R.  Co.  (Md.) 175 

Hoffman   v.   President,   etc.,   of 

Del.  8c  Hudson  Canal  Co.  (N. 

Y.)    753 

Houston  &  Texas  Central  R.  R 

Co.  V.  Huffhines  (Tex.) 25^ 


DigiLizedbyGoOglc 


Table  of  Cases  Classified. 


Railroad    Company— 

Action  Against —  Continued. 
Houston  &  Texas  Central  R.  R. 

Co.  V.  Nichols  (Tex.) 466 

Houston  &  Texas  Central  R'y 

Co.   V.   Smith   (Tex.) 254 

Howell  V.  Illinois  Central  R.  R. 

Co.  (Miss.) 580 

Illinois    Central    R.    R.    Co.    v. 

Sanders   (III.) 106 

Illinois    Central    R.    R.    Co.    v. 

Teams  (Miss.) 396 

International  &  G.  N.  R.  R.  Co. 

V.  Yarbrough  (Tex.) 656 

Kelley  v.  Union  Pacific  R'y  Co. 

(Kan.)  533 

Ktinkler  v.    Wheeling  Steel    & 

Iron  Co.  (W.  Va.) 88 

Laible    v.    New    York    Central, 

etc.,  R.  R.  Co.  (N.  Y.) 49 

LeBeau  v.  Pittsburg,  Cin.,  Chi- 
cago   &    St.    Louis    R'y    Co. 

(III.)  SOI 

Lee  V.  Chicago,  St.  Paul,  Minn. 

&  Omaha  R'y  Co.  (Minn.)...  378 
Leonard  v,  Whitcomb  (Wis.).,  476 
Littlejohn  v.  Richmond  &  Dan- 
ville R.  R.  Co.  (S.  C.) 456 

Louisville    &    Nashville    R.    R. 

Co.  V,  Espenschild  (Ind.) 706 

Louisville    &    Nashville    R.    R. 

Co.  V.  Morgan   (Ala.) 294 

Louisville  &  Nashville  R.  R.  Co. 

V.  Tartar  (Ky.) 154 

Louisville  &  Nashville  R.  R.  Co. 

V.  Walker  (Ky.) 55^ 

Louisville,  New  Albany  &  Chi- 
cago    R'y    Co.     V.     Nonnan 

(Ind.)  122 

Lowell  V.   Central  Vermont  R. 

R.  Co.  (N.  Y.) 39 

McCreery's     Adm'x     v.     Ohio 

River  R.  R.  Co.  (W.  Va.)....    83 

McGhee  v.  Bell  (Ky.) 356 

Mcllhaney  v.  Southern  R'y  Co. 

(N.  C) 225 

Maine  v.  Chicago.  Burlington  & 

Quincy  R.  R.  Co.  (Iowa)....     15 
Missouri,  Kansas  &  Texas  R'y 

Co.  V.  Bellows  (Tex.) 467 

Vol,  11  —  54 


Railroad    Company — 

Action  Against —  Continued. 

Missouri,  Kansas  it  Texas  R'y 
Co.  V.  Chittim  (Tex.) 77 

Missouri,  Kansas  &  Texas  R'y 
Co,  V.  Miller  (Tex.) 258 

Missouri,  Kansas  &  Texas  R'y 
Co.  V.  Warren  (Tex.) 246 

Moore  v.  Jones  (Tex.) 344 

Nelson  v.  Crescent  City  R.  R, 
Co.  (La.) 163 

Olson  V.  Great  Northern  R'y 
Co.  (Minn.) 736 

O'Reilly  v.  Long  Island  R.  R. 
Co.  (N.  Y.) 199 

Pennington  v.  Illinois  Central 
R.  R.  Co.  (111.) 6g8 

Pittsburg,  Cin..  Chicago  &  St 
Louis  R'y  Co.  V.  Mahony 
(Ind.)  335 

Pugh  V.  Chesapeake  &  Ohio  R'y 
Co.  (Ky.) IS9 

Pullman  Palace  Car  Co.  v.  Law- 
rence  (Miss.) 586 

Pylev.  Clark  (U.  S.  Circ.  App).  loO 

Riester  v.  New  York  Central, 
etc.,  R.  R  Co.  (N.  Y.) 416 

Robinson     v.     Denver     &     Rio 
Grande  R.  R.  Co.  (Colo.) ....  495 

Rosse  V.  St.  Paul  &  Duluth  R'y 
Co.  (Minn.) 730 

St.  Louis,  Iron  Mountain  & 
Southern  R'y  Co.  v.  Neely 
(Ark.)    492 

St.  Louis,  Iron  Mountain  & 
Southern  R'y  Co.  v.  Sweet 
(Ark.)   295 

St.  Louis  S.  W.  R'y  Co.  v.  Stan- 
field  (Ark.) 39S 

San  Antonio  &  Arkansas  Pacific 
R'y  Co.   V.   Moore   (Tex.)....  651 

Sanders  v.  McGhee  (Ala.) I 

Schoenfeld  v.  Louisville  8l 
Nashville  R.  R.  Co.  (La.)....  165 

Seybold  v.  Terre  Haute  &  In- 
dianapolis R  R.  Co.  (Ind.)..  516 

Shelton's  Adm'r  v.  Louisville  & 
Nashville  R.  R.  Co.  (Ky.) ...  363 

Sherman.  Shreveport  &  S.  W. 
R'y  Co.  V.  Payne  (Tex.) 73 


DigiLizedbyGoOglc 


850 


AMERICAN  Negligence  Reports. 


Railroad    Company 

Action  Agahwt —  Continued, 

Southern  Pacific  Co.  v.  Phillip- 
son  (Tex.) 65a 

Southern  R'y  Co.  v.  Arnold 
(Ala.)  290 

Southwestern  Coal  &  Improve- 
ment Co.  V.  Rohr  (Tex.) 460 

Spade  V.  Lynn  &  Boston  R.  R. 
Co,  (Mass.) 566 

Stanley  v.  Durham  &  Northern 
R.  R.  Co.  (N.  C.) 634 

Svenson  v.  Chicago  &  Great 
Western  R'y  Co.  (Minn.)....  183 

Swan  son  v.  Great  Northern  R'y 
Co.  (Minn.) 578 

Taylor  v.  Long  Island  R.  R.  Co. 
(N.  Y) 608 

Texas  &  New  Orleans  R'y  Co. 
V.  Bell  (Tex.) 25s 

Texas  &  Pacific  R'y  Co.  v. 
Boggs  (Tex.) 79 

Texas  &  Pacific  R'y  Co.  v. 
Campbell   (Tex.) 658 

Texas  &  Pacific  R'y  Co.  v. 
Hornbeck  (Tex.) 239 

Union  Pacific  R'y  Co.  v.  Clark 
(Neb.)  405 

Union  Pacific  R'y  Co.  v.  Thome 
(Neb.)  748 

Washington  Southern  R'y  Co. 
V.  Laeey  (Va.) 266 

Welsh  V,  Erie  &  Wyoming  Val- 
ley R.  R.  Co.  (Pa.) 777 

West  V-  New  York  Central,  etc., 
R.  R.  Co.  (N.  Y.) 773 

Western  Brewery  Co.  v.  Mere- 
dith  (III.) 113 

Western  R'y  of  Alabama  v.  Wil- 
liamson (Ala.) 287 

Williams  V.  Great  Northern  R'y 
Co.  (Minn.) 385 

Yazoo  &  Mississippi  Valley  R. 
R.  Co.  V.  Lambuth  (Miss.)...  584 

Railroad    Crossing — 

Driving, 

Oark  V.  Wright  (U.  S.  Circ. 
App.)  100 


Railroad    Crossing — 

Driving —  Continued. 

Czech  V.  Great  Northern  R'y 
Co.  (Minn.) 181 

Demaine  v.  Washington  South- 
ern  R'y   Co.   (Va.) 665 

Gleim  v.  Harris  (Pa.) 779 

Goldsboro  V.  Central  R.  R.  Co. 
of  New  Jersey  (N.  J.) 409 

Missouri,  Kansas  &  Texas  R'y 
Co.  V.  Warren  (Tex.) 246 

Pyle  V.  Clark  (U.  S.  Circ.  App.).  100 

Seybold  v.  Terre  Haute  &  In- 
dianapolis R.  R.  Co.  (Ind.)..  S16 

Washington  Southern  R'y  Co. 
V.  Lacey  (Va.) 266 

Railroad    Crossing — 

Injured  at. 

Atchison,  Topeka  &  Santa  Fe 
R.  R.  Co.  V.  Willey  (Kan.)...  144 

Brown  v.   Edgerton   (Kan.) 544 

Chicago  &  N.  W.  R'y  Co.  v. 
Hansen    (III.) 321 

Cleveland,  Cincinnati,  Chicago 
&  St.  Louis  R'y  Co.  v.  Gray 
(Ind.)   116 

Cleveland,  Cincinnati,  Chicago 
&  St.  Louis  R'y  Co.  V.  Hud- 
dlesion  (Ind.) i» 

Laible  v.  New  York  Central, 
etc.,  R.  R.  Co.  (N.  Y.) 40 

LeBeau  v.  Pittsburg.  Cin.,  Chi- 
cago &  St.  Louis  R'y  Co. 
(111.)  sot 

Littlejohn  v.  Richmond  &  Dan- 
ville R.  R.  Co.  (S.  C.) 456 

Lowell  V.  Central  Vermont  R. 
R,  Co.  (N.  Y.) 3.) 

Taylor  v.  Long  Island  R.  R.  Co. 
(N.  Y.) 608 

Railroad    Crossing  — 

Killed  at. 

Atchison,  Topeka  &  Santa  Fe 
R.  R.  Co.  V.  Aderhold  (Kan).  546 

Laib  V.  Pennsylvania  R.  R.  Co. 
(Pa.) 67 

Welsh  V.  Erie  &  Wyoming  Val- 
ley R.  R.  Co.  (Pa.) 777 


DigiLizedbyGoOglc 


Table  of  Cases  Classified. 


Railroad  Tie— Fau.  of. 

Sherman,   Shreveport   &   S.   W. 
R>  Co.  V.  Payne  (Tex.) 73 

Railroad  Yard— injured 

IN, 

B  Ian  ken  ship    v.    Chesapeake    & 
Ohio  R'y  Co.   (Va.) 662 


Railway    Car  —  striking 

Building. 

Cleveland,  Cincinnati,  Chicago 
&  St,  Louis  R'y  Co.  v.  Gray 
(Ind.)  116 

Cleveland,  Cincinnati,  Chicago 
&  St.  Louis  R'y  Co.  v.  Hud- 
dleston   (Ind.) 120 

Railway  Cut  — falling 

INTO. 

Daneck  v.   Pennsylvania  R.  R. 

Co.  {N.  J.) 28 

Hampton  v.  Norfolk  &  Western 

R.  R.  Co.  (N.  C) 444 

Raised  Check. 

National  Bank  of  Virginia  v. 
Nolting   (Va.) 264 

Receivers  — Actions 

Against, 
Banlctt  V.   Cicero  Light,   Heat 

&  Power  Co.  (111.) 504 

Brown  v.   Edgerton   (Kan.) 544 

Clark  V.    Wright    (U.    S.    Cire. 

App.)  100 

Felton    V.    Spiro    (U.    S.    Circ. 

App.)   68z 

Gleim  V.  Harris  (Pa.) 779 

Leonard  v.  Whitcomb  (Wis.)..  476 

McGhee  v.  Bell  (Ky.) 356 

Moore   v.  Jones   (Tex.) 244 

Pylev.  Clark  (U-  S.  Ore.  App.),   100 
Sanders  v.  McGhee  (Ala.) .....      i 


Ribs  Injured  — BoAKBiNG. 

Atchison,  Topeka  &  Santa  Fe 
R.  R.  Co.  V,  Whitbeek  (Kan.).  149 

Risks  of  Employment- 

Alabama   Mineral   R.   R,   Co,   v. 

Marcus  (Ala.) 490 

Anderson  v.    Daly   Mining  Co. 

(Utah)  659 

Baltimore   &  Ohio  S.    W.    R'y 

Co.  v.  Welsh  (Ind.) 707 

Bradley  v.   Chicago,   Milwaukee 

&   St.   Paul    R'y   Co,    (Mo.)..   184 
Chicago,   Burlington   &   Quincy 

R.   R.  Co.   V.   Curtis   (Neb.)..  743 
Consolidated  Kansas  City  Smelt- 
ing  &    Refining    Co.    v.   Tin- 
chert  (Kan.) 534 

Curtis  V.  Chicago  &  N,  W.  R'y 

Co.  (Wis,) 275 

Donnelly  v.  Booth  Bros.  &  Hur- 
ricane Isle  Granite  Co,   (Me.).  791 

Dunn  V.   McNamee   (N.   J.) 34 

East  Chicago  Iron  &  Steel  Co.' 

V.  Williams  (Ind,) 525 

Larsson   v.    McClure    (Wis,)...  279 
Olsen   V.    Andrews    (Mass.)....  570 

Miller  V.  Thomas  (N.  Y.) 201 

Murch  V.  Thomas  Wilson's  Sons 

&  Co.   (Mass.) 710 

Redmund   v.    Butler   (Mass,),.,   712 
Reynolds  v,  Barnard  (Mass.)...     22 

Ryan  v.  Armour   (III.) 498 

Soutar  v.  Minneapolis  Internal. 

Electric  Co,  (Minn,) 392 

Standard    Oil    Co.    v.    Helmick 

(Ind.) 510 

Great  Northern  R'y 
I-) 578 


Restaurant— Explosion  IN. 
Donahue  v.  Kelly  (Pa) 229  j 

Revolving    Shaft  —  in- 
jured BY.  ! 

Dodd  V.  Bell  (N.  Y.) 37   I 


Co.  (Min 

Road  Supervisor— 

Action  Against. 
Gould  V.  Schermer  (Iowa) 136 

Roof  —  Fall  ok  Staging. 
Reynolds  v,  Barnard  (Mass.)..    22 


Roof —  Injured  on. 
Wholeyv.  Kane  (N.  Y.)., 


DigiLizedbyGoOglc 


A. \t ERIC  AX  XEGLIGENCE  REPORTS. 


Roof —  Repairing. 
Werthdmer  v.  Saanders  (Wis.).  480 

Rope  —  Injured  bv. 
Chicago    &    Grand    Trunk    R'y 
Co.  V.  Spurney  (111.) 505 

Rubbish  —  fall  of. 

Del  Sejnorev.  HalHnan  (N.  Y.).  595 

Runaway  Horse. 

Boyle  V.  McWilliams  (Conn.)..  691 
Sludcor    V.    Village    o\    Gover- 
ncur  (N.  Y.) 41 


Run  Over  — E^- Beer  Wagon. 
McDonnel  v.  Henry  Elias  Brew- 
ing Co.  (N.  Y.)   4^3 

Run  Over— bvElectricCar. 

Coli  V.  Easton  Transit  Co,  (Pa.),    6a 
Consolidated    Traction    Co.    v. 
Glynn  (N.  J.) 31 

Run  Over— Bv  Ham>  Car. 
Alabama  Mineral  R.  R  Co.  v. 

Marcus  (Ala.) 490 

McGhee  v.  Bell  (Ky.) 356 

Run  Over— By  Horse. 

International  &  G.  N.  R.  R.  Co. 
T.  Yarbrough  (Tex.) 656 

Run  Over  —  Bv  Street  Car. 
Consolidated     City    &    Chelsea 
Park     R'y     Co.     v.     Carlson 

(Kan.)  ,.  536 

Kline  V.    Electric  Traction  Co. 

(Pa.)    ..! 644 

Nelson  v.  Crescent  City  R.  It- 
Co.  (La.) i6a 

Stabenau  v.  Atlantic  Avenue  R. 
R.  Co.  (N.  Y.) 44 

Run  Over— Bv  train. 

Curtis  V.  Chicago  &  N.  W.  R't 
Co.   (Wis,) 27S 

Illinois  Central  R.  R.  Co.  v, 
Sanders  (111.) 106 

LeBeau  v.  Pittsburg.  Cin., -Chi- 
cago &  St.  Louis  R'y  Co. 
(Ill)   501 


Saloon  —  Explosion  in. 
Schaum    v.    Equitable    Gaslight 

Co.  (N.  Y.) z 

Satchel  —  falling  o^■ER, 

West  Chicago  Street  R'y  Co.  v. 
Nash  (III.) 3 


Saw-mlll  — injl-red  in. 

Rysdorp  v.  George  Pankrati 
Lumber  Co.  (Wis.) 369 

Scaffold  —  fau.  of. 

Doyle  V,  Missouri,  Kansas  8c 
Texas  Trust   Co.   (Mo.) 589 

Kelley  v.  Union  Pacific  Ry  Co. 
(Kan.)  5j8 

MeCone  v.  Gallagher  (N.  Y.). .  613 

Scalded  —  molten  iron. 

Coleman  v.  Mechanics'  Iron 
Foundry  Co.  (Mass.) 374 

Scalded  — Steam. 

Russell  V.  PaciBc  Can  Co.  (Cal.).  399 

Section-Hand    In- 
jured. 

Alabama  Mineral  R.  R.  Co.  v. 

Marcus  (.Ma.) 490 

Louisville  &  Nashville  R  R.  Co. 

V.  Walker  (Ky) 553 

Swanson  v.  Great  Northern  R'y 

Co.  (Minn.) 578 

Section-Hand  Killed. 

Union  Pacific  R'y  Co.  v.  Oark 
(Neb.)  405 

Sewage    Water  —  sick- 
ness FROM. 

White  V,  Mayor,  etc,  of  New 
York  (N,  Y) ai3 

Shaft  —  Falling  down. 

Baker  v.  Deane  (III.) 695 

Soutar  V,  Minneapolis  IntemaL 
Electric  Co.  (Minn.) 392 

Shaft  — Working  on. 
Badger     v.     Janesville     Cotton 
Mills  (Wis.) 273 


DigiLizedbyGoOgle 


Shoulder 

Alighting, 
Weinberg  v.  Metropolitan  Street 
R'y  Co.  (Mo.) 397 

Shoulder  Injured — col- 
lision. 

Atchison,  Topeka  &.  Santa  Fe 
R.  R.  Co.  (Kan,) 144 

Shoulder   Injured  — 

Driving. 
Youngstown     Bridge     Co.     v. 
Barnes  (Tern.) 237 

Sidewalk— Ice  ON. 

Walsh   V.    City   of   Buffalo    {N. 

Y.)    602 

Stone  V.  City  of  Poughkeepsie 

(N.  Y.) 414 

Sidewalk—  Injured  on. 

Allen  V.  Borough  of  Du  Bqis 
(Pa.) 227 

Ashbome  v.  Town  of  Waterbury 
(Conn.)  497 

City  of  Pawtucket  v.  Bray  (R. 


TABLE  OF  Cases  Classified. 
njured 


I.)  . 


71 


City  of  Springfield  v.  Coe  (III.), 

City  of  Topeka  v.  Bradshaw 
(Kan.)  535 

Donnelly  v.  Cowen  (N.  Y.) 750 

Higgins  V.  Inhabitants  of  North 
Andover  (Mass.) 564 

Hutchtngs  V.  Inhabitants  of  Sul- 
livan (Me.) 804 

O'Reilly  v.  Long  Isbnd  'R.  R. 
Co.  (N.  Y.) 199 

Purceli  V.  Laurer  (N.  Y.) 57 

Raymond  v.  City  of  Haverhill 
(Mass.)   7'8 

Village  of  Chatsworlh  v.  Rowe 
(III.)  112 

Walsh  V.    City   of   Buffalo   (N. 


Y.)    . 


.  602 


Wright  V.  Hildreth  (111,) 507 

Sidewalk — opening  in. 

City  of  Pawtucket  v.  Bray  (R. 
I) 71 


Sight    Destroyed— Ex- 
plosion. 
Dunn  V.  McNamee  (N.  J.)....    34 

Sight    Impaired— Coup- 
ling C^ARS. 

Denver,  Texas  &  Fort  Worth 
R.  R.  Co.  V.  Smock  (Colo.)..  305 

Skating  —  Drowned  while. 
Sickles  V.   New  Jersey  Ic«  Co. 
(N.  J.) 410 

Skull    Injured  — Fall    of 

Girders. 
Youngstown     Bridge     Co.     v. 
Barnes  (Tenn.) 237 

Skull  Injured— Struck  bv 

Train. 
Alabama  Great  Southern  R.  R. 
Co.  V.  Burgess  (Ala.) 483 

Sleeping  Car— assaulted 

IN. 

Pullman  Palace  Car  Co.  v.  Law- 
rence (Miss.) 586 


Sleigh   Damaged  — 

Track. 
Lowell  V.   Central  Vermont  R. 
R.  Co.  (N.  Y.) 39 

Sleigh  Overturned. 

Lowell  V.   Central  Vermont  R. 
R.  Co.  (N.  Y.) 39 

Smokestack— Working 

UPON. 

Folk  V.  Schaeffer  (Pa.) 65 

Smoke  —  track  obscured  by. 
Chicago  &   N.  W.   R'y  Co.   v. 
Hansen  (111.) 321 

Sparks  from  Engine. 

Chesapeake  &  Ohio  R'y  Co.  v. 

Smilh  (Ky.) 358 

Chicago  &  Erie  R.   R.  Co.  v. 

Bailey  (Ind.) 123 

Hemmi   v.   Chicago   G.   W.   R'y 

Co.  (Iowa) 128 


DigiLizedbyGoOglc 


American  Negugencb  Reports. 


Sparks  from  Wire. 

Leavenwonh  Coa]  Co.  v.  Ratch- 
ford  (Kan.) 354 

Spine  Injured— coLLisoN. 

Goldsboro  v.  Central  R.  R.  of 
New  Jersey  (N.  J.) 409 

Spine  Injured— Fall  OF 

SCAFFQLD. 

Doyle    V.    Missouri,    Kansas    & 
Texas  Trust  Co.  (Mo,) 589 

Spine   injured  — Hand 

Car. 
Alabama  Mineral  R.  R.  Co.  v. 
Marcus  (.41a.) 490 


Spine    Injured  — Machin- 
ery. 

Standard  Oil  Co.  v.  Helmick 
(Ind.)  510 

Staging— Fall  OF. 

Donnelly  v.  Booth  Bros.  &  Hur- 
ricane Isle  Granite  Co.  (Me.).  791 

Doyle  V.  Missouri,  Kansas  & 
Texas  Trust   Co.    (Mo.) 589 

Reynolds  v.  Barnard  (Mass.)...    22 

McKay  v.  Hand  (Mass.) 714 

Stagnant  Water— sick- 
ness FROM. 

White  V.  Mayor,  etc.,  of  New 
York  (N.  Y.) 213 

Stand  — Fall  of. 

Hardy  v.  Shedden  Co.  (U.  S. 
Circ.   App.) 669 

Station  —  Killed  at. 
Riester  v.    New   York   Central, 

etc.,  R,  R.  Co.  (N.  Y.) 416 

Taylor  v.  Long  Island  R.  R.  Co. 

(N.  Y.) 608 

Steam  —  injured  by, 

Russell  V.  Pacific  Can  Co.  (Cal.).  299 


Steam  Pipe — bl-rsting  of. 

Innes  V,  City  ol  Milwaukee 
(Wis.)   782 

Voight  V.  Michigan  Peninsola 
Car  Co.  (Mich.) 725 

Steam  Pipe  —  sntucK  by. 

Western  Brewery  Co.  v.  Mere- 
dith (in.) 113 

Steamship  Company 

—  Action  Against. 

Bacon  v.  C^co  Bay  Steamboat 
Co.  (Me.) 168 

The  Bowden  v.  The  Decatur  H. 
Miller  (U.  S.  Circ  App.)....  673 

The  Majestic  (U.  S.  Sup.) 2S2 

Murch  V,  Thomas  Wilson's  Sons 
&  Co.  (Mass.) 710 

Steamsliip  Damag^ed 

—  Collision. 

The  Bowden  v.  The  Deatur  H. 
Miller  (U.  S.  Circ.  App.)....  673 

Steamship  —  in-jured  on. 

Murch  V.  Thomas  Wilson's  Sods.  . 
&  Co.  (Mass.) 710 

Steamship — loss  of. 

Bramble  v.  Culmer  (U.  S.  Circ. 
App.)  677 

Steer  —  injured  by. 

Todd  V.  Danner  (Ind.) 125 

Steps  of  Car  —  Riding  on. 
Gilly   V.    New  Orleans   City    ft 
Lake  R.  R.  Co.  (La.) 558 

Steps  of  Car— stanbing 

ON. 

Hodges  V.  Southern  R'y  Co.  (N. 

C.) 643 

Peterson  v.  West  Chicago  Street 

R.  R.  Co.  (111.) S03 

Steele  Lost  —  Freight. 
San  Antonio  &  Arkansas  Pacific 
R'y  Co.  V.  Moore  (Tex.) 651 


...Cc 


Table  of  Cases  classified. 


855 


Store  Damaged—  leakv 

Roof. 
Bronner  v.  Walter  (N.  Y.) 438 

Store  —  Injured  in. 

Baker  v.  Deane  (111) ^95 

St  reet  —  injured  on. 

Ashborne  v.  Town  of  Waterbury 

(Conn.)   497 

Baumeister  v.  Markham  (Ky.).  363 
City  of  Springfield  v.  Coe  (III.).  11 
Niosi  V.  Empire  Steam  Laundry 

(Cal.)  494 

St.  Louis,  Iron  Mountain  Sl 
Southern    R'y    Co.    v.    Neely 

(Ark.)   492 

Wright  V.  Hildreth  (III.) yfj 

Street  Oar  — collision 

WITH. 

Consolidated    Traction    Co.    v. 

Behr  (N.  J.) 189 

Consolidated     Traction     Co.     v. 

Haight  (N.  J.) 192 

Street  Oar  — injured  by. 

Coll  V.  Easton  Transit  Co.  (Pa.).    62 

Consolidated  Traction  Co.  v. 
Glynn  (N.  J.) 31 

Flewelling  v.  Lewiston  &  Au- 
burn Horse  R.  R.  Co.  (Me.)..     19 

Kane  v.  People's  Passenger  R'y 
Co.  (Pa.) 61 

South  Covington  &  Cincinnati 
Street  R'y  Co.  v.  Pelzer  (Ky.).  156 

Stabenau  v.  Atlantic  Avenue  R. 
R.  Co.  {N.  Y.) 44 

Street  Oar  —  injured  on, 

Blate  V.  Third  Avenue  R.  R.  Co. 

(N.  Y.) 430 

East  Omaha  Street  R'y  Co.  v. 

Godola  (Neb.) 34 

Gilly  v.    New   Orieans    City   & 

Lake  R.  R.  Co.  (La) 5S8 

Highland  Avenue  &  Belt  R.  R- 

Co.  V.  Swope  (Ala.) n483 

Loudon  V.  Eighth  Avenue  R.  R. 

Co.  (N.  Y.) 419 


Street  Oar  -Injuredon— 

Continued. 

O'Meara  v.  Brooklyn  City  R.  R. 
Co.  (N.  Y.) 437 

West  Chicago  Street  R'y  Co.  v. 
McNulty  (III.) iio 

Witsell  V.  West  Ashcville  &  Sul- 
phur Springs  R.  R.  Co.  (N. 
C)  640 

Street  Oar  — run  over  by. 

Nelson  v.  Crescent  City  R.  R. 
Co.  (La.) 163 

Street  Oar— struck  by. 

Citizens'    Street    R.    R.    Co.    v. 

Burke  (Tenn.) 459 

Consolidated    City    &    Chelsea 

Park     R'y     Co.     v.     Carlson 

(Kan.)   536 

Ellick    V.     Metropolitan     Street 

R-y  Co.  (N.  Y.) 435 

Fandel   v.   Third  Avenue  R.   R. 

Co.  (N.  Y.) 309 

Kline  v.   Electric  Traction  Co. 

(Pa.)  644 

Laufer  v.    Bridgeport  Traction 

Co.  (Conn.) 310 

McCorniack  v.   Nassau   Electric 

R.  R.  Co.  (N.  Y.) 631 

Nugent  V.   Phiadelphia  Traction 

Co.  (Pa.) 233 

Young    V.    Citizens'    Street    R'y 

Co.   (Ind.) 703 

Street  Oar  — wagon  struck 

B\'. 
Bresky  v.  Third  Avenue  R.   R. 
Co.  (N.  Y.)^. 765 

Street    Crossing  —  in- 
jured AT. 

Ellick  V.  Metropolitan  Street 
R'y  Co.  (N.  Y.) 435 

Kline  V.  Electric  Traction  Co. 
(Pa.) 644 

Littlejohn  v.  Richmond  &  Dan- 
ville R.  R.  Co.  (S.  C.) 456 

Lumis  v.  Philadelphia  Traction 
Co.  (Pa.) 447 


DigiLizedbyGoOgle 


American  Negligence  Reports. 


Street    Crossing— 

K.ILLED  AT. 
Consolidated     City     &     Chelsea 
Park      R'y     Co.      v.     Carlson 
(Kan,)   536 

Street  Railroad  Com- 
pany —  Action  Against. 
Baldwin  V.  Fair  Haven  &  West- 

ervilk  R.  R.  Co.  (Conn.)....  308 
Belt  Electric  Line  Co.  v.  Tomlin 

(Ky.)   SS4 

Blate  V.  Third  Avenue  R.  R.  Co. 

(N.  Y.) 430 

Bresky  v.  Third  Avenue  B.  R. 

Co.   (N.  Y.) 76s 

Carples  v.  New  York  &  Harlem 

R.  R.  Co.  (N.  Y.) 426 

Christie  v.  Galveston  City  R.  K. 

Co,  (Tex.) 260 

Citizens'    Street    R.    R.    Co.    v. 

Burke   (Tenn,) 459 

Coll     V.     Easton     Transit     Co. 

(Pa.)  6a 

Consolidated    City    &    Chelsea 

Park     Ry     Co.     v.     Carlson 

(Kan.)   536 

Consolidated    Traction    Co.    v. 

Belir  (N.  J) 189 

Consolidated    Traction     Co.     v. 

Glyni)  (N,  J.) 31 

Consolidated    Traction    Co.    v. 

Haight  (N.  J.) 192 

Consolidated    Traction    Co.    v. 

Thalheimer  (N.J.) 198 

Denver  Tramway  Co.  v,   Crum- 

baugh  (Colo.) 302 

East  Omaha  Street  R'y  C^.  v. 

Godola  (Neb.) 24 

Elliek    V.    Metropolitan    Street 

R'y  Co.  (N.  Y.) 435 

Fandel  v.  Third  Avenue   R.   R. 

Co.  (N.  Y.) 209 

Flewelling  v.  Lewiston  &  Au- 
burn Horse  R.  R.  Co.  (Me.).  19 
Garrily     v.     Detroit     Citizens' 

Street  R'y  Co.  (Mich.) 574 

Gilly  V.    New   Orleans   City    & 

Lake  R.  R.  Co.  (La.) 5S8 


Street  Railroad  Com- 
pany —  Action     Against  — 

Continued, 
Goldrick  V.  Union  R.  R.  Co.  (R. 

I.)  647 

Heddle    v.    City    Electric    R'y 

Co.  (Mich.)..._ 727 

Highland  Avenue  &  Belt  R.  R. 

Co.  V.  Swope  (Ala.) n483 

Kane  v.  Peoples'  Passenger  R'y 

Co.  (Pa.) 61 

Kline  v.    Electric  Traction  Co. 

(Pa.)    644 

Lansing     v.     Coney     Island     & 

Brooklyn  R.  R.  Co.  (N.  Y.).  .   769 
Laufer    v.    Bridgeport    Traction 

Co.  (Conn.) 310 

Loudon  V.  Eighth  Avenue  R.  R. 

Co.  (N.  Y.) 419 

Lumis  v.  Philadelphia  Traction 

Co.   (Pa.) 447 

McCormack   v.   Nassau   Electric 

R.  R.  Co.  (N.  Y.) 631 

McManigal  v.  South  Side  Pas- 
senger R'y  Co.   (Pa.) 781 

Maisels    v.     Dry    Dock.     East 

Broadway  &  Battery  Park  R. 

R.  Co.  (N.  Y.) 774 

North   Chicago  Street  R'y  Co. 

V.  Gillow  (111.) 327 

Nugent  V.  Philadelphia  Traction 

Co.  (Pa.) 232 

O'Meara  v.  Brooklyn  City  R.  R. 

Co.  (N.  Y.).. 427 

Peterson  v.  West  Chicago  Street 

R.  R.  Co.  (111.) soj 

Richmond  &   Danville  R'y   Co 

v.   Moore's   Adm'r   (Va.) 473 

Ritt  en  house      v.      Wilmington 

Street  R'y  Co.  (N.  C) 224 

South    Covington    &   Cincinnati 

Street  R'y  Co.  v.  Pelzer  (Ky).  156 
Stabcnau  v.  Atlantic  Avenue  R. 

R,  Co.  (N.  Y.) 44 

Weinberg  v.  Metropolitan  Street 

R'y  Co.  (Mo.) 397 

West  Chicago  Street  R.  R.  Co. 

v.  James  (111.) 7«> 

West  Chicago  Street  R'y  Co.  v. 

McNulty  (III.)  no 


DigiLizedbyGoOgle 


Table  of  Cases  classified. 


S57 


Street  Railroad  Com- 
pany —  Action  Against  — 
Continued. 

West  Chicago  Street  R'y  Co.  v. 
Nash  (111.) 32s 

West  Chicago  Street  R.  R.  Co. 
V.  Stiver  (HI.) 696 

Witsell  V.  West  Asheville  &  Sul- 
phur Springs  R.  R.  Co.  (N. 
C.)  640 

Young  V.  Citizens'  Street  R'y 
Co.    (Ind.) 703 

Sudden  Starting  of 
Car  or  Train. 

Atchison,   Topeka   &   Santa    Fe 

R.  R.  Co.  V.  Tindall  (Kan.)..  141 
Belt  Electric  Line  Co.  v.  Tomlin 

(Ky.)   554 

Carples  v.  New  York  &  Harlem 

R.  R.  Co.  (N.  Y.) 426 

Chesapeake  &  Ohio  R'y  Co.  v. 

Friel   (Ky.) iS3 

Christie  v.  Galveston  City  B.  R. 

Co.   (Tex.) 260 

Consolidated     Traction     Co.     v. 

Thalheimer  (N.  J.) '. .   198 

Felton    V.    Spiro    (U.    S.    Circ. 

App.)  682 

Heddle    v.    City    Electric    R'y 

Co.  (Mich.) 727 

Lansing    v.     Coney    Island     & 

Brooklyn  R.  R.  Co.  (N.  Y.).  769 
Missouri,   Kansas  &  Texas   R'y 

Co.  V.  Miller  (Tex,) 258 

North    Chicago   Street    R'y   Co. 

V.  Gillow  (III.) 327 

Peterson  v.  West  Chicago  Street 

R.  R.  Co.   (III.) S03 

Weinberg        v.         Metropolitan 

Street  R'y  Co.   (Mo) 397 

West  Chicago  Street  R.  R,  Co, 

V.    James    (III.) 700 

West  Chicago  Street  R.  R.  Co. 

V.  Stiver  (III.) 696 

Surface  Water  — damage 

BY. 
Oay  V.  City  of  St.  Albans  (W, 
Va.)    667 


Surface  Water— sick- 
ness FROM. 

White  V.  Mayor,  etc.,  of  New 
York  (N.  Y.) 21J 

Surgeon — action  AcAiNbT. 

Crowty  V.  Stewart  ■  (Wis.) 97 

Switcliing  Train. 

Southwestern  Coal  &  Improve- 
ment Co.  V.  Rohr  (Tex.) 460 

Switchman  Injured. 

Atchison.  Topeka  &  Santa  Fe 
R.  R.  Co.  V.  Swarts  (Kan.)..  540 

Southern  R'y  Co.  v.  Arnold 
(Ala.)  290 

Southwestern  Coal  St  Improve- 
ment Co.  V.  Rohr  (Tex.) 460 

Switchman  Killed. 

Curtis  V.  Chicago  &  N.  W.  R'y 
Co.  (Wis.) 275 

Switch  Track— Killed  ON. 
Chicago  &  Alton   R,   R.   Co.  v, 

Anderson    (III.) 318 

Telegram  ~  ;i::iAY. 

Houston,  East  &  West  Texas 
R'y  Telegraph  Co.  v.  David- 
son  (Tex.) 251 

Houston.  East  &  West  Texas 
R'y  Co.  et  al  V.  Cranberry 
(Tex.)   470 

Western  Union  Telegraph  Co.  v. 
Adair  (Ala.) 487 

Western  Union  Telegraph  Co.  v. 
Birchfield  (Tex.) 468 

Western  Union  Telegraph  Co.  v. 
Cain  (Tex.) 468 

Western  Union  Telegraph  Co.  v. 
Carver  (Tex.) 471 

Western  Union  Telegraph  Co.  v. 
Davis  (Tex.) 470 

Western  Union  Telegraph  Co.  v. 
Edmonds6n  (Tex.) 469 

Western  Union  Telegraph  Co.  v. 
Edmondson  (Tex.) 807 

Western  Union  Telegraph  Co.  v. 
Johnson   (Tex.) 469 


DigiLizedbyGoOglc 


American  Negligence  Reports. 


Telegram  —  delay  —  Con- 

duued. 
Western  Union  Telegraph  Co.  v. 

Lavender  (Tex.) 469 

Western  Union  Telegraph  Co,  v. 

Lufk  (Tex.) 469 

Western  Union  Telegraph  Co.  v. 

Stacey  (Tex.) 469 

Telegraph    Company 

—  Actions  Against, 
Houston,    East   &   West  Texas 

R'y  Telegraph  Co.  v.  David- 
son (Tex.) 251 

Houston,    East   &  West  Texas 

R'y    Co.    et   al    v.    Cranberry 

(Tex.)    470 

Western  Union  Telegraph  Co.  v. 

Adair  (Ala.) 4?7 

Western  Union  Telegraph  Co.  v. 

Birchficid  (Tex.) 468 

Western  Union  Telegraph  Co.  v. 

Cain   (Tex.) 468 

Western  Union  Telegraph  Co.  v. 

Carver  (Tex.) 47> 

Western  Union  Telegraph  Co.  v. 

Davis  (Tex.) m 

Western  Union  Telegraph  Co.  v. 

Edmondson  (Tex.) 469 

Western  Union  Telegraph  Co.  v. 

Edmondson  (Tex.) 807 

Western  Union  Telegraph  Co.  v. 

Johnson  (Tex.) 469 

Western  Union  Telegraph  Co.  v. 

Lavender  (Tex.) 469 

Western  Union  Telegraph  Co.  v. 

Luck    (Tex.) 468 

Western  Union  Telegraph  Co.  v. 

Stacey  (Tex.) 469 

Theatre  Entrance— 

Carriage  Damaged. 
Wellman  v.  Miner  (N.  Y.) 218 

Thigh  Injured— Driving. 

Gould  V.  Schermer  (loWa) 136 

Tobacco  Injured. 

Wcrtheimer  v.  Saunders  (Wis.).  480 


Top  of  Car  —  injijred  <». 

Western  Brewery  Co.  v.  Mere- 
dith (111.) 113 

TOWboat  —  Damage  by. 

Inhabitants  ol  Cumberland 
County  V.  Central  Wharf 
Steam  Towboat  Co.  (Me.)...  797 

Towns  —  Actions  Against. 

Ashborne  v.  Town  ol  Water- 
bury  (Conn.) 497 

Higgins  V.  Inhabitants  o(  North 
Andover  (Mass.) 564 

Ilutchings  v.  Inhabitants  of  Sul- 
livan  (Me.) 804 

Inhabitants  o(  Cumberland 
County  v.  Central  Wharf 
Steam  Towboat  Co.  (Me.)....  797 

Reading  Township  v.  Teller 
(Kan.)  138 

Sale  V.  Aurora  &  Laugher? 
Turnpike  Co.  (Ind.) la 

Track  —  Aniuals  injured  on. 
Chicago,  Burlington  &  QuJncy 
R.  B.  Co.  v.  Cox  (Neb.) 746 

Track  —  Anijials  killed  on, 
Blankenship     v.     Kanawha     & 

Michigan  R'y  Co.  (W.  Va.)..  475 
Chicago    &   S.    E.    R'y    Co.    v. 

Harris  (Ind.) 3^8 

Cully  V.  Louisville  &  Nashville 

R.  R.  Co.  (Ky.) 555 

Houston    &   Texas    Central    R. 

R.  Co.  V.  Huffhines  (Tex.)...  259 
Houston    &    Texas    Central    R. 

R.  Co.  v.  Nichols  (Tex.) 4« 

Missouri,  Kansas  &  Texas  R'y 

Co.  V.  Bellows  (Tex.) 467 

Robinson    v.     Denver    &     Rio 

Grande  R.  R.  Co.  (Colo.)....  495 
Union  Pacific  R'y  Co.  v.  Thome 

(Neb.)  748 

Track  —  crossing. 

McDonnel  v.  Henry  Elias  Brew- 
ing Co.  (N.  Y.) 423 

Nugent  V.  Philadelphia  Traction 
Co.  (Pa.) 333 


.■,:...dbvC00t^K' 


Tr3Ck  —  Driving  on. 

Clark  V.  Wright  (U.  S.  Ore. 
App.)  100 

Consolidated  Traction  Co.  v. 
Behr  (N.  J.) 189 

Consolidated  Traction  Co.  v. 
Haight  (N,  J.) 192 

Gleim  V.  Harris  (Pa.) 779 

Goldrick  V.  Union  R.  R.  Co. 
(R-  I.) 647 

Goldsboro  v.  Central  R.  R.  of 
New  Jersey  (N.  J.) 409 

Laufer  v.  Bridgeport  Traction 
Co.  (Conn.) 310 

Lee  V,  Chicago,  St.  Paul,  Minn. 
&  Omaha  R'y  Co.  (Minn.). . .  378 

Mc  Cor  mack  v.  Nassau  Electric 
R.  R.  Co.  (N.  Y.) 631 

McManigal  v.  South  Side  Pas- 
senger R'y  Co.  (Pa.) 781 

Pyle  V,  Clark  (U.  S.  Circ,  App.).   100 

Seybold  v.  Terre  Hauic  &  In- 
dianapolis R.  R.  Co.  (Ind.)...   516 

South  Covington  8l  Cincinnati 
Street  R'y  Co,  v.  Pelzer  (Ky.)-   156 

Washington  Southern  R'y  Co. 
V.  Lacey  (Va.) 266 

TrSCk  —  Excavation  on. 
Lumis  V.   Philadelphia  Traction 

Co,  (Pa.) 447 

TfSCk —  Injl'red  near. 

Sl  Louis,  Iron  Mountain  & 
Southern  R'y  Co.  v.  Neely 
(Ark.)    492 

TrSCiC  —  Persons  Injured  on- 
Alabama  Great  Southern  R.  R, 

Co.  V.  Burgess  (Ala.) 483 

Blankenship    v.     Chesapeake    & 

Ohio  R'y  Co,  (Va.) 662 

Brown   v.   Edgerton   (Kan.) 544 

Chicago   &   N.    W.    R'y   Co.   v. 

Hansen  (III.) 321 

Consolidated     Traction     Co.     v. 

Glynn  (N-  J.) 31 

Fandel   v.  Third   Avenue   R    R 

Co,  (N.  Y.) 209 


Track  —  person  injured  on  — 

Continued. 

Hadley  v.  Lake  Erie  &  Western 
R.  R.  Co.  (Ind.) 340 

Kane  v.  People's  Passenger  R'y 
Co.  (Pa.) 61 

Laible  v.  New  York  Central, 
etc..  R.  R.  Co.  (N.  Y.) 49 

LeBeau  v.  Pittsburg,  Gin.,  Chi- 
cago &  St,  Louis  R'y  Co. 
(III.)  SOI. 

Littlcjohn  v.  Richmond  &  Dan- 
ville R.  R.  Co.  (S.  C.) 4S6 

Nelson  v.  Crescent  City  R.  R, 
Co.  (La.) i6a 

Slabenau  v.  Atlantic  Avenue  R, 
R.  Co.  (N,  Y.) 44 

Track  —  persons   killed  on- 

Chicago  &  Alton  R.  R.  Co.  v, 
Anderson   (111.) 318 

Fulp  V,  Roanoke  &  Southern  R. 
R.  Co.  (N.  C) 637 

Galveston,  Harrisburg  &  San 
Antonio  R'y  Co.  v.  Eitzen 
(Tex.)    249 

Laib  v.  Pennsylvania  R.  K.  Co. 
(Pa.) 67 

Pittsburg.  Cin.,  Chicago  &  St. 
Louis  R'y  Co.  v.  Mabony 
(Ind.) 315 

Riesler  v.  New  York  Central, 
etc..  R.  R.  Co.  (N.  Y.) 416 

Stanley  v.  Durham  &  Northern 
R.  R.  Co.  (N.  C.) 634 

Union  Pacific  R'y  Co.  v.  Clark 
(Neb.)   405 

Welsh  V.  Erie  &  Wyoming  Val- 
ley R.  R.  Co.  (Pa.) 777 

Track  —  Obstruction  on. 
Beyer  v.  Louisville  &  Nashville 
R.  R.  Co.  (Ala.) 4 

Track  —  Walking  on. 
Mcllhaney  v.  Southern  R'y  Co. 

(N.  C.) 225 

Rossc  V,  St,  Paul  &  Duluth  R'y 

Co.  (Minn.) 730 


,:.dbvC00gIC 


AAfERicAN  Negligence  Reports. 


TrSCk  —  Walking  near. 
Young   V.    Citizens'    Street   R'y 
Co.   (Ind.) 703 

Track — wreck  on. 

Conroy  v,  Chicago,  St.  Paul. 
Minn.  &  O.  R'y  Co.  (Wis.). .     98 

Tr&in  —  Animals    Frightened 

BY. 

Chicago,  Burlington  &  Quincy 
R.  R-  Co.  V.  Cox  (Neb.) 746 

TrSin  —  Animals  Injured  by. 
Case   V.    Central    R.    R.    Co.   of 
New  Jersey  (N.  J.) .« 

Train — animals  killed  by. 

Blank  en  ship     v.     Kanawha     & 

Michigan  R'y  Co.  (W.  Va.)..  475 
Chicago    &    S.    E.    R'y    Co.    v. 

Harris  (Ind.) 328 

Cully  V.  Louisville  &  Nashville 

R.  R.  Co.  (Ky.) 555 

Houston    &    Texas    Central    R. 

R.  Co.  V.  Huffhines  (Tex.) ...  259 
Robinson     v.     Denver    &     Rio 

Grande  R.  R.  Co.  (Colo.) 495 

St.    Louis   S.    W.    R'y   Co.    v. 

Stanfield  (Ark.) 298 

Union  Pacific  R'y  Co.  v.  Thorne 

(Neb.)  748 

Train  —  derailment  of. 

St.  Louis,  Iron  Mountain  & 
Southern  R'y  Co.  v.  Sweet 
(Ark.)    29S 

Train — jumping  from. 

Howell  V.  Illinois  Central  R.  R. 
Co.   (Miss.) 580 

Train  — jumping  on. 

LeBeau  v.  Pittsburg,  Cin.,  Chi- 
cago &  St  Louis  R'y  Co. 
(111.)  501 

Train  —  Persons  Injured  on. 
Arkansas    Midland    R'y    Co.    v. 
Griffith   (Ark.) 105 


Train  —  persons  injured  on  — 

ConHnued. 
Baltimore  &  Ohio  S.  W.  R'y  Co. 

V.  Welsh  (Ind.) 707 

Clark's   Adm'x  v.   Louisville  & 

Nashville  R.  R.  Co.  (Ky.)....  ^ 
Fort  Worth  &  New  Orleans  R'y 

Co.  V.  Enos  (Tex.) 657 

Hoffman    v.    President,   elc,  of 

Del.  &  Hudson  Canal  Co.  (N. 

Y.)    75.1 

Shelton's    Adm'r    v.    Louisville 

&  Nashville  R.  R.  Co.  (Ky).  fa 

Train  —  persons  injured  by. 
Alabama  Great  Southern  R.  R. 

Co.  V.  Burgess  (Ala.) 483 

Atchison,  Topeka   &  Santa  Fe 

R.  R.  Co.  v.  Aderhold  (tCan.).  546 
Atchison,  Topeka  &  Santa  Fe 

R.  R.  Co.  v.  Whitbeck  (Kan.).  149 
Brown  v.  Edgerton  (Kan.) —  544 
Chicago   &   N.  W.    R'y  Co.   v. 

Hansen   (III.) 321 

Clark   V.    Wright    (U.    S.    Grc 

App.)  100 

Flanagan  v.   Philadelphia.  Wil- 
mington  &  Baltimore   R.    R. 

Co.  (Pa.) 451 

Fulp  V.  Roanoke  &  Southern  R. 

R.  Co.  (Iv  C.) 637 

Galveston,    Harrisburg    &    San 

Antonio    R'y    Co.    v,    Eitzen 

(Tex.)    249 

Gleim  v.  Harris  (Pa.) 779 

Goldsboro  v.  Central  R.  R.  of 

New  Jersey  (N.  J.) 409 

Hadley  v.  Lake  Erie  &  Western 

R.  R.  Co.  (Ind.) 340 

Lee  V.  Chicago,  St.  Paul.  Minn. 

&  Omaha  R'y  Co.  (Minn.)...  378 
Littlejohn  v.  Richmond  &  Dan- 
ville R.  R.  Co.  (S.  C.) 456 

Mcllhaney  v.  Southern  R'y  Co. 

(N.  C) 225 

Pylc  V.  Clark  (U,  S.  Circ  App).  100 
Riester    v.    New    York   Cenlral. 

etc..  R.  R.  Co.  (N.  Y.) 416 

Rosse  V.  St,  Paul  &  Duluth  R'y 

Co.  (Minn.) 730 


dbvCoOt^lc 


Tral  n  —  persons  injured  by  — 
Continued. 

St.  Louis,  Iron  Mountain  & 
Southern  R'y  Co.  v.  Neely 
(Ark.)    492 

Southwestern  Coal  &  Improve- 
ment Co.  V.  Rohr  (Tex.).,..  460 

Stanley  v.  Durham  &  Northern 
R.  R.  Co.  (N.  C) 634 

Texas  &  Pacific  R'y  Co.  v. 
Campbell  (Tex.) 658 

Washington  Southern  R'y  Co.  v. 
Lacey  (Va.) 266 

Welsh  V.  Erie  &  Wyoming  Val- 
ley R.  R.  Co.  (Pa.) 777 

Train  —  persons  Killed  by. 
Carmer    v.    Chicago.    St.    Paul, 

Minn.  &  O.  R'y  Co.  (Wis.)..    94 
Chicago  &  Alton  R.  R.  Co,  v. 

Anderson  (111.) 3l3 

Pittsburgh,     Cin.,     Chicago     & 

St.  Louis  R'y  Co.  v.  Mahony 

(Itid.) 335 

Union  Pacific  R'y  Co.  v.  Clark 

(Neb.)  405 

Train  —  Run  Over  by. 

Curtis  V.  Chicago  &  N.  W.  R'y 
Co.  (Wis.) 275 

Illinois  Central  R.  R.  Co.  v. 
Sanders  (111.) 106 

Pugh  V.  Chesapeake  &  Ohio  R'y 
Co.  (Ky.) ijg 

Train  —  vehicle  struck  by. 

Demaine  v.  Washington  South- 
em-R'y  Co.  (Va.) 665 

Train  Wreclc. 

Conroy  v.  Chicago,  St.  Paul, 
Minn.  &  O.  R'y  Co,   (Wis.)..     98 

McCreery's  Adm'x  v.  Ohio 
River  R.  R.  Co.  (W.  Va.)....    83 

Trench  —  injured  in. 

Bradley  v.  Chicago,  Milwaukee 
&  St.  Paul  R'y  Co.  (Mo.) ....  184 

Trench  — Killed  in. 

Del  Sejnore  v.  Hallinan  (N.  Y).  595 


Trespasser  Injured. 

B  Ian  ken  ship  v.  Chesapeake  & 
phio  R'y  Co.  (Va.) 663 

Howell  V.  Illinois  Central  R.  R. 
Co.  (Miss.) 580 

Trestle  — Crushed  on. 
City    of    Fort    Scott    v.    Peck 
(Kan.)  541 

Trunic — injured  by. 

Duvernet  v.  Morgan's  Louisiana 
&  Texas  R.  R.  &  S.  S.  Co. 
(La.)    166 

Trunk  Stolen. 

Fort  Worth  Transfer  Co.  v, 
Isaacs  (Tex.) 75 


Trustee — action  against. 

Gilbert  V.  Kolb  (Md.) 368 

Turnpike  Road  — de- 
fective. 

Sale    V.     Aurora    &    Laughery 
Turnpike  Co.  (Ind.) 12 

Unloading    Freight  — 

Injured  While. 
Hadley  v.  Lake  Erie  &  Western 
R.  R-  Co.  (Ind.) 340 

Unloading  Wagon  — 

Injured  While. 
Beckstein  v.  Gall  (III.)..... 701 

Vehicle  Damaged  — 

Collision. 

Demaine  v.  Washington  South- 
ern R'y  Co.  (Va-) 665 

Flewclling   v.    Lewiston   &   Au- 
burn Horse  R.  R.  Co.  (Me,)..     19 

Lee  V.  Chicago,  St.  Paul,  Min 
&  Omaha  R'y  Co.  (Minn.). 

South   Covington   &  Cincinn: 
Street  R'y  Co.  v.  Pelzer  (Ky.).  156 

Vehicle  Damaged  — 

Track. 
Lowell  V.   Central  Vermont  R. 
R.  Co.  (N.  Y.) 39 
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Vehicle  —  overturning  of. 

Reading  Township  v.  Telfer 
(Kan->  138 

Vehicle  —  struck  bv. 

Niosi  V.  Empire  Steam  Laundry 
(Cal.)   494 

Peterson  v.  West  Chicago  Street 
R.  R.  Co,  (III) S0.1 

Vehicle — throw-n  from. 

McHahon  v.  Eau  Claire  Water- 
works Co.   (Wis.) 478 

Vehicle  Upset. 

City  of  Norfolk  v.  Johnakin 
(Va.)    262 

VillSgeS  —  Actions  Against. 

Studeor  v.  Village  of  Gouver- 

reur(N,Y.) 41 

Village  of  Chatsworth  v.  Rowe 

(in.) 113 

WfSgOn  — Alighting  from. 
McCabe  v.  Brainard  (N.  Y.) . . .  756 

Wagon —  Falling  Under. 
Liebold  V.  Green  (III.) 507 

Wagon  —  Injured  by. 
Geraty  v.  National  Ice  Co.  (N. 


Wagon  — Mule  Killed  by. 
Boyle  V.  Mc Williams  (Conn.)..  691 

Wagon  —  Struck  bv. 

McDonnel  v.  Henry  Elias  Brew- 
ing Co.  (N.  Y.) 423 

Niosi  V.  Empire  Steam  Laundry 
(Cal.)  494 

Peterson  v.  West  Chicago  Street 
R.  R.  Co.  (III.) 503 

Taylor  v.  Long  Island  R.  R. 
Co.  (N.  Y.) 608 

Wagon  —  Thrown  from. 
City     of     Natchez     v.     Shields 
(Miss.)  583 


Wagon  —  Thrown     from  — 

Continued. 
Hardy  v.  Shedden   Co.    (U.    S. 

Circ.  App.) 66j 

Wagon  —  Upsetting  of. 

Seybold  V.   Terre   Haute   &   In- 
dianapolis R.   R.  Co.   (Ind.)..  S16 

Warehouseman. 

Holland    V.    Southern    Express 

Co.   (Ala.) 7 

State  Nat.  Bank  v.  Bryant  (La.).  366 

Washlng-m  ac  h  I  n  e- 

Defective. 
Sann  v.   H.  W.  Johns  Manufac- 
turing Co.  (N.  Y.) 432 

Water  Closet  —  injured 

IN. 

Russell  V.  FaciAc  Can  Co.  (Cal.).  299 

iWater — damage  by. 

Bronner  V.  Walter  (N.  Y.) 438 

iWharf  —  Injured  o.v. 
Bacon  v.  Casco  Bay  Steamboat 
Co.  (Me.) 168 

WrhlStle  —  Horse  Frightened 

BY. 
Internationa!    &    G.    N.    R.    R. 
Co.  V,  Yarbrough  (Tex.) 656 

Window     Broken  —  bv 

Hand  Car. 
Keep  V.  Walsh   (N.  Y.) 763 


Wire  —  On  Sidew.^lk- 

Purcell  V.  Laurer  (N.  Y.) 57 

Wreck  — On  Track. 
Conroy    v.    Chicago.    St.     Paul, 
Minn.  &  O.  R'y  Co.  (Wis.).  .     08 

Wreck — Stfj^mship. 

Bramble  v.  Culmer  (U.  S.  Circ. 
App.)  677 

Wrist  Injured  — Sidewalk. 

Walsh  V.  City  of  Buffalo  (N.  Y.).  602 
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INDEX. 


Accident. 

plainliff  falling  and  breaking   leg 
after    accident    that    weakened 


Action. 

against  corporation  for  injury  sus- 
tained duriDg  time  of  the  receiver. 
111. 

right  of  action  under  statute  for  in- 
juries by  reason  of  defective 
roads  or  bridges  does  not  change 
burden  of  proof  of  non-negli- 
gence of  plaintiff Kan. 

maybe  maintained  against  one  or 
ail  joint  wrongdoers  by  one  who 
was  injured Ky. 

railroad     employee    run    over    by 

locomotive  operated  by  fireman 

may  maintain  action  against  crew 

and  railroad  company  jointly  . . . 

Ky. 

by  husband  for  loss  of  consortium 
by  reason  of  injuries  to  wife  .... 

will  not  lie  for  menial  distress  or 
fright  caused  by  negligence 

court  limiting   defense  of   city  in 

action  for  injuries  by  striking  out 

that  DO  notice  had  been  served. . 

Mich. 

foreign  corporations  may  sue  and 
be  sued  the  same  as  individual 
non-residents Miss. 

by  husband  for  loss  of  services  of 
wife  is  an  action  for  personal  in- 
juries and  service  of  notice  in 
city  Is  necessary N.  Y. 

(or  goods  damaged  In  transit  may 
be  brought  in  County  where  goods 
were  to  be  delivered Tex. 


Action  —  Cmtinued. 

A  married  woman  may  sue  alone 
or  join  her  husband  with  her  in 
an  action  concerning  her  separate 
estate W.  Va.  667 

amendment  of  1S71  of  code  of  Ten- 
nessee, relating  to  actions  for 
death,  which    affects  procedure, 

not  beneficiaries 

U.  S.  Circ.  App.  682 

Action  Pending. 

the  fad  that  a  suit  is  pending 
against  owners  of  vessel  does 
not  bar  an  action  against  owners 
of  towboat  for  the  same  injury. . 

Me.  797 

Agency. 

fire  kindkd  on  defendant's  land 
without  his  authority  and  spread- 
ing to  plaintifT's  land Cal,  301 

Alighting. 

conductor  of  street  car  (ailing  to 
assist    passenger   injured   while 

alighting  at  transfer  point 

Conn.  308- 

falling  over  satchel  in  aisle  of 
street  car Ill,  335 

In  action  for  injuries  received 
while  alighting  from  street  car  it 
was  proper  for  plainiitf  to  com- 
pare her  physical  condition  at 
time  of  trial  with  what  it  was  be- 
fore the  injuries 111.  397 

passenger  attempting  to  change 
from  forward  street  car  to  rear 
one  at  temporary  stop 111.  696 

conduct  of  passenger  indicating 
wish  to  alight 111.  696 

injured  while  alighting  from  mov- 
ing train  after  escorting  passen. 

gers  to  seats Ind.  706 

[863] 
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Alighting;—  ContinueJ. 

injured  while  alighting  from  train 
that  stopped  beyond  station  plat- 
form at  night Ky.   153 

street  car  starting  while  plaintiff 
mas  alighting Ky.  554 

from  train  and  injured  by  trunk 
falling  on  foot  while  passing  by 
baggage  car  on  way  to  lunch 
room La.   166 

child  traveling  alone  carried  be- 
yond station Miss.  395 

boy  killed  by  jumping  from  train 
moving  at  unlawful  rate  of  speed. 

Miss.   5S0 

Injured  by  start  of  street  car  while 
alighting;  verdict  for  one  dollar 

Mo.  397 

plaintiffs  ejected  from  train  at  sta- 
tion because  train  did  not  stop  at 
further  station  for  which  they 
had  tickets Neb.  400 

passenger  after  arising  to  alight 
from  street  car  before  it  stopped 

thrown  off  by  jerk  of  car 

N.  J.  196 

employee  carried  to  and  from  work 
injured  while  alighting  from 
wagon N.  Y.  756 

from  moving  street  car N.  Y.  774 

from  slowly  moving  train  at  sta- 
tion in  night-time N.  C.  643 

struck  by  another  train  after  alight- 
ing from  train  on  side  furthest 
from  station Pa.  451 

from  moving  train  after  assisting 
wife  10  seat Tei.  258 

Animals. 

dog  killed  by  train   Ark.  igS 

mule  killed  on  track  by  train 

Colo.  495;  Ky.  555 

negligence  of  driver  of  runaway 
horse  causing  injury Conn.  691 

in  action  for  injuries  by  a  steer  an 
instruction  that  the  facts  essen- 
tial (o  warrant  finding  a  verdict 
for  plaintiff  must  appear  from 
plaintiff's  evidence  was  not  suffi- 

service  of  notice  to  have  railroad 


ADlmals  —  CoHiiutud. 

agent  examined  as  to  money  in 
bis  hands  under  statute  relaiiog 
to  judgment  obtained  for  killio^ 
stock [nd.  328 

bitten  by  vicious  dog  allowed  to 
run  at  targe Kan.  355 

carrier  not  liable  for  damages  for 
delay  in  transportation  of  animal 
beyond  its  own  line Ky.   151 

injury  to  race  horses  by  delay  in 
transitoccasioning  sickness. -La.   i6s 

failure  to  furnish  horses  in  transit 
with  food  and  water  under  Rev 
Stats.  U.  S Mass    561 

mule  injured  in  transportation  on 
train Miss.  396 

horse  frightened  by  locomotive 
whistle  and  jumping  over  fence 
and  killed Miss.  584 

contract  of  shipment  of  horses  re- 
quiring written  notice  of  damage 
when  complied  with  by  oral 
notice Neb.     z6 

horse  upon  track  because  of  want 
of  fence  frightened  by  train  and 
injured Neb.  746 

bull  killed  on  track  not  fenced 

Neb.  74S 

escaped     hordes     killed    on    track 

through  negligence  of  owner 

N.J,     3' 

horse  that  plaintiff  was  driving 
jumping  in  front  of  car Pa.  7B1 

unintentionally  killing  dog  that 
was  trespassing  by  shooting  it . . 

R.  I.  ajs 

notice  to  owner  that  dog  had  tres- 
passed no  juBtilication  for  shoot- 
ing  B.  I.  835 

injury  to  cattle  in  transit;  measure 
of  damages Ten.    77 

when  provision  in  contract  limiting 
liability  for  injury  to  cattle  In 
transit  not  available;  measure  of 
damages Tex.    79 

horses  killed  on  track  where  com- 
pany were  not  required  to  fence. 

Tex.  359 

horse  escaping  and  killed  on  rail- 
road track  by  train Tex.  466.  4C7 
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Animals  —  Cenihiutd. 

\kon,e  held  by  plaintiff  frightened 
by  locomotive  whistle  sounded 
by  employees  and  plaintiff  io- 
jurcd Tex.  656 

mule  killed  on  track W,  Va.  475 

contract  of  shipping  exempting  car- 
rier from  liability  for  damages  to 
horses Wis,  476 

Au  noun  cement  of  Station. 

alighting  from  slowly  moving  train 
at  station  in  night-time N.  C.  643 

Appeal. 

ten  per  cent,  penalty  allowed  for 
prosecuting  appeal  for  delay. . . . 

III.  3«i 

error  in  instruction  for  plaintiff 
where  like  error  appears  in  de- 
fendant's instruction  111.  S07 

court  cannot  consider  whether  com- 
plaint should  have  been  dismissed 
when  defendant  did  not  appeal 
and  plaintiff's  appeal  was  because 
of  insufficient  damages. , .  .N.  Y.  426 

Appliances. 

an  employee  bound  to  provide  rea- 
sonably safe  appliances  cannot 
escape  liability  by  employing  In- 
competent  persons  to  discharge 

the  duty Me.  791 

ABSumption  of  Risk. 

plaintiff  ordered  by  superintendent 
to  stand  on  window  ledge  and 
unable  to  reach  wires,  placed  box 
on    ledge   and   fell   because   box 


broke  . 


.  Min 


Attorney  and  Client. 

Attorney  liable  for  failing  to  dis- 
cover liens  on  property  where 
lender  told  him  to  search  though 
borrower  was  10  pay Pa. 


delivery  of  baggage  check  to  hotel 
clerk  makes  proprietor  responsi- 
ble for  loss  of  baggage  though  it 

never  comes  to  hotel ill.  70a 

Vol.  II--  5s 


Bailment. 

delivery  of  baggage  check  to  hotel 
clerk  makes  proprietor  responsi' 
ble  for  loss  of  baggage  though  it 
never  comes  to  hotel III.  70J 

loss  of  jewelry  by  express  com- 
pany   Ind.  Ter.  530 

loss  of  goods  by  fire  after  some  had 
been  stolen  does  not  relieve  de- 
fendant from  liability  under  fire 
exemption  clause Ky.  556 

pledge  of  receipt  of  warehouseman 
for  cotton  La.  366 

loss  of  model  left  with  defendant 
to  be  sent  to  factory  for  estimate 
of  cost  of  manufacture  . . .  .N.  Y.  2t6 

Balloon. 

boy  killed  by  fall  of  balloon  pole  in 
park  owned  by  street  railway 
company Va.  473 

Bank. 

negligence  of  bank  in  allowing 
purchase  of  draft  by  depositor's 
employee  with  draft  for  deposit. 

111.      9 

plaintiff  bank  drawing  check  that 
was  paid  by  defendant  bank  on 
forged  indorsement  and  charged 
against  plaintiff  bank's  account 
may  recover  money  from  defend- 
ant bank Iow£.  349 

declaration  of  drawer  of  check  as 
to  its  validity  as  inducement  to 
defendant  to  pay  check. . .  .Iowa.  349 
ilurc  lodiscoverlhat  indorsement 
on  check  was  a  forgery  for  a  year 
after  its  return  not  negligence  . . 

Iowa,  349 

paying  raised  check  must  suffer 
loss  though  signature  genuine  .. 

Va.  a64 

Bin  of  iMAlne. 

stipulation  in,  limiting  liability  un- 
less claim  made  within  thirty 
days  from  date  of  bill  of  lading,. 

N.  C.  636 

Bills.  Notes,  Checks. 

negligence  of  bank  in  allowing  pur- 
chase of  draft  by  depositor's  em- 
ployee with  draft  for  deposit, .111.       9 
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Blaatii^. 

laborer  injured  by  unexploded 
blast  in  excavation  and  foreman 
were  fellow -servants N.  Y.     47 


Boarding:. 

boy  injured  by  attempting  to  jump 
on  moving  freight  train III.  501 

passenger  after  boarding  street  car 
and  standing  on  foot-tx>ard  struck 
by  wagon  standing  in  Btrecl.. 111.    503 

person  signaling  street  car;  when 
becomes  passenger Ill,  700 

passenger  waiting  on  wharf  in 
night-time  for  steamboat iojured 
by  falling  into  opening Me.  168 

moving  street  car  by  front  plat- 
form   N.  V.  767 

child  thrown  from  suddenly  started 
streetcar N.  Y.  769 

alighting  from  moving  train  after 
assisting  wife  to  seat Tex.  2j8 

street  car  in  motion,  and  injured 
by  sudden  start Tex.  360 

passenger  injured  by  exploding  oil 
tank  on  track  in  train  wreck 
around  which  he  had  been  con- 
ducted from  one  train  to  wait  for 
another,  and  while  wailing  ap- 
proached too  near  the  wreck 

Wis.     gg 

Books. 

admission  in  evidence  of  certain 
passages  from  books  treating  of 
horses Iowa,  136 

Brakeman. 

brakeman  injured  while  going  be- 
tween cars  to  couple  them. .Ala. 

injured  while  coupling  cars,  in  dis- 
regard of  rules Ala.  3S7 

switchman  injured  while  coupling 

injured     while    coupling    mc 
cars  contrary  to  regulation  . 

foot  caught  in  space  between  ties 
of  track  while  he  was  coupling 
cars III.  106 

knocked  from  lop  of  box  car  by 

pipe  crossing  twitch  track  ..  .III.   113 


BnAemao  —  Contitnud. 

in  construction  train  injured  in 
derailment Ind.  707 

injured  while  coupling  car  of  other 
road  equipped  differently  ..Neb.  743 

admission  of  evidence  that  brake- 
man  who  failed  to  flag  approach- 
ing train  and  collision  ensued 
was  known  as  "  Craty  Brown," 
error N.   V.  604 

jarred  from  top  of  box  car  on  side 
track  where  he  was  setting  brake, 
by  impact  of  train Tei.  aS4 

killed  while  coupling  cars,  one  of 
them  being  loaded  with  timber 

that  projected  over  the  end 

Tex.  ass 

injured,  railroad  cannot  set  up  vio- 
lation of  rule  when  such  violation 
was  known  to  railroad Tex.  654 

Bridire. 

plainitS  injured  by  horse  backing 
oS  bridge  without  guard  rails 
erected  by  road  supervisor  who 
built  passageway  underneath 
where   horse   was    passing    and 

frightened  plaintiff's  horse 

Iowa,  136 

township  authorizing  bridge  to  be 
erected    less    than    sixteen   feet 

wide  as  provided  by  code 

Iowa,  136 

right  of  action  under  statute  for  in- 
juries by  reason  of  defective  roads 
or  bridges  does  not  change  bur- 
den of  proof  of  non-negligenc 


pl.r 
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injured  while  crossing  defectivi 
bridge Kan,  537 

notice  of  defect  in  bridge  must  be 
shown   to  have   been  known  by 

chairman  of  county  board 

Kan.  537 

omnibus  driver  crushed  between 
top  of  omnibus  and  timbers  of 
railroad  trestle  above  public 
street Kan.  541 

horse  frightened  on  bridge  ap- 
proach and  wagon  sliding  off 
unguarded  side Kan.  $45 
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Sridge  —  Coatiimed. 

ownera   of    bridge   may 

action  againEt  owners  of  wwboat 
for  damages  to  bridge  although 
all  requircmenls  for  building 
bridge  have  not  been  complied 
with  when  ihe  omission  of  such 
requirements  was  nol  the  proxi- 
mate cause  of  damage Me,  7 

Cable  Car. 

injured  while  attempting  to  cross 
track  in  front  of  cable  car  after 
one  car  had  been  allowed  to 
pass N.  Y.  * 

Car  Inspector. 

railroad  company  liable  for  death 
of  car  inspector  while  under  cars 
and  who  (ailed  to  put  red  flag  on 


Carrier. 

duty  of  railroad  to 
of  other  companii 


transport  cars 
Neb.  ; 


Carrier  and  Passeufrer. 

passenger  injured  by  derail mer 
train  caused  by  broken  rail  . , 


conductor  of  street  car  failing  to 
assist  passen);er  injured  while 
alighlingat  transfer  point.. Conn.  3 

passenger  riding  on  street  car 
steps  injured  in  collision  with 
wagon Ill    I 

passenger  using  limited  ticket  two 
weeks  after  its  purchase 111.  6 

person  signaling  street  car;  when 
becomes  passenger 111.  7 

passenger  alighting  from  train  sad 
injured  by  trunk  falling  on  foot 
while  passittg  by  baggage  car  (in 
way  to  lunch  room La.   t 

passenger  waiting  on  wharf  in 
night-time  (or  steamboat  injured 
by  falling  into  opening Me.   I 

steamboat  companv  required  to 
e  only  ordinary  and  rea- 


'EX.  867 

Carrier  and  Passenfrer—  Com' J. 
sonable  care  for  safety   of   pas- 
senger wailing  on  wharf. ..  .Me.  168 

child  traveling  alone  carried  be. 
yond  station Miss.  395 

passenger  insulted  and  assaulted 
by  sleeping  car  porter Miss.  586 

persons    ejected    from    train    may 

for  tort,  measure  of  damages  in 
either  case Neb.  400 

plaintiffs  ejected  from  train  at  sta- 
tion because  train  did  not  stop  at 
further  station  for  which  they 
had  tickets Neb.  400 

ejection  from  train  not  proximate 
cause  ai  injuries  from  trip  across 
prairie  necessitating  spending 
night  in  open  air Neb.  400 

operating  elevator;  sameruleasto 
care  of  passengers  as  required  of 
railroad N.  Y.  598 

lamp  falling  upon  passenger  in 
'"I" N.V.  7S3 

company  liable  for  failure  of  con- 
ductor to  protect  passenger  from 
insult  though  all  the  passengers 

were  sold  and  collected  by  excur- 
sion officers  only Tex.  34t 

passenger  injured  by  exploding  oil 


>nk   • 


ick   i 
around  which  he  had  been 

another,  and   while  waitinj 
proached  too  near  the  wrecl 

Chaise. 

a  judge  is  not  required 
abstract  legal  principl< 
plicable  to  the  facts, . . . 

of  court  in  absence  of  stenograph' 
and  counsel  for  defendant 


notap- 
N,J.  I 


Wis.  479 
Checks. 

plaintiff  bank  drawing  check  that 
was  paid  by  defendant  bank  on 
forged  indorsement  and  charged 
i  I      against  plaintiff  bank's  account 
I      may  recover  money  from  defend- 
ant bank Iowa.  340 
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Checks— CflnCim-^i/. 

declaration  of  drawer  of  check  as 
to  its  validicj'  as  inducement  to 
defendant  to  pay  check iowa.  349 

failure  to  discover  thai  indorse- 
ment on  cheek  was  a  forgery  for 
a  year  after  its  return  not  negli- 
gence  Iowa.  349 

bank  paying  raised  check  must 
suffer  loss  though  signature  gen- 
uine  Va.  364 

Clerk  of  Court. 

neglect  of  clerk  of  Ohio  court  to 
issue  summons  to  sheriff   upon 

written  petition  being  filed 

U.  S.  Cite,  App.  688 

Code  of  Civil  Procedure. 

application  for  physical  examina- 
tion of  plaintiff  before  trial 

N.  Y.  751 
Collision. 

person  stepping  into  street  and 
struck  by  wagon,  inevitable  acci- 
dent   Cal.  494 

conductor  killed  by  car  running 
into  him  as  he  was  putting  trol- 
ley on  wire  overhead Colo.  302 

mule  killed  on  track  by  train 

Colo.  495;  Ky.  5S5 

electric  car  colliding  with  wagon 
crossing  from  one  track   10  an- 

passenger  ridingon  street  car  steps 

injured  in  collision  with  wagon. 

111. 

plaintiff  while  in  telegraph  office 
injured  by  car  being  thrown 
against  it  by  a  train  running  into 
the  car  that  was  one  of  a  train 
on  a  crossing 111.  116 

employee  of  coal  company  killed 
by  train  that  collided  with  a  car 
he  was  pushing 111.  31S 

ettort  to  stop  train  after  collisior 
seemed  probable  no  defense  .... 

III.  318 

remarks  o(  counsel  as  to  negli- 
gence of  defendant  in  runninf 
cars  on  switch  track  when  othei 


CoUifliOD  —  ContiHtied. 

employees    were     coming    from 

work  not  error III.  318 

struck  by  train  while  attempting  to 
pass  over  crossing  obscured  by 
smoke    and   dust  of    train    just 

passed III.  311 

passenger  after  boarding  street  car 
and  standing  on  foot-board  struck 

by  wagon  in  street III.  503 

allegation  that  defendant's  train 
ran  upon  crossing  "  without  first 
coming  to  full  stop  "  ool  based 
entirely    on    sec.   3393   Rev.    St. 

i8q4 'ntj.  116 

grove  of  trees  allowed  by  railroad 
company  to  grow  upon  its  right 
of  way  at  crossing  and  obstruct- 
ing view  of  track Kan.  144 

plaintiff  crossing  tracks  and  step- 
ping back  to  allow  train  to  pass 
injured  by  train  on  other  track.. 

Kan.  544 
killed  by  train  while  driviug  over 

defective  crossing    Kan.  546 

between    street    car    and     wagon 

going  in  same  direction Ky.   156 

passenger's  arm  protruding  from 
window  struck  by  post  as  train 
was  passing  through  tunnel. .Ky.  360 
passenger  killed  by  reason  of  his 
head  protruding  from  car  win- 
dow struck  by  post  while  train 
was  passing  through  tunnel    . . . 

Ky.  3&1 
child  in  view  of  motorman  struck 
by  step  of  and  run  ovcr-by  elec- 
tric car  La.   162 

between    electric  car  and    Wagon. 

horse  bolting  across  track. .  .Me.     19 
fire  truck  driver  killed  in  collision 
with  street  car  while  driving  to 

fire Mich.  ^74 

train  colliding  with  vehicle  at  pri- 
vate farm  crossing Minn.  iSt 

between  wagon  and  locomotive  at 

crossing Minn.  37S 

employee  helping  to  coal  tender 
injured  by  detached  part  of  train 

colliding Minn.  736 

electric  car  colliding  in  night-time 
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Oullislon—  Conlinmtd. 

witb  farm  wagon  at  resi,  one  cor- 
ner of  which  extended  over  track, 
and  upon  wbicb  the  pUimiff  was 
Mieep N.J.   I 

negligence  of  father  in  driving 
team  not  imputable  to  daughter. 

N.  J.   I 

car  overtaking  and  colliding  with 
vehicle  on  tr«ck N.J.   i 

train  colliding  with  vehicle  at 
crossing N.J.  41 

injured  while  attempting  to  cross 
track  in  from  of  cable  car  after 
one  car  had  been  allowed  to  pass. 

N.  Y.  » 

in  collision  between  street  car* 
duty  is  imposed  on  defendant  of 
showing  due  care N.  Y.  4 

plaintiR  strtick  while  crossing 
street  bjr  beer  wagon  driven  on 
car  track N.  V.  * 

admission  of  evidence  that  brake- 
man  who  failed  to  Rag  approach- 
ing train  and  collision  ensued 
was  known  as  "  craiy  Brown," 
error N.  Y.  6 

wagon  driven  In  front  of  approach- 
ing train  at  crossing  and  thrown 
against  passenger  wailing  on 
platform N.  Y.  6 

of  electric  car  with  ice  wagon  cross- 
ing track  and  injuring  helper  on 
rear  of  wagon N.  Y.  6 

al  street  crossing  between  street 
car  and  wagon N,  Y.  7 

car  inspector  allowed  to  ride  in 
caboose  not  fellow-servant  of  in. 
competent  brakeman  through 
whose  negligence  collision  oc- 
curred  N.  Y.  7 

Intoxication  of  person  killed  on 
track  by  train  that  gave  no 
signal,  no  excuse N.  C.  6 

injured  while  riding  with  driver  of 
wagon  that  was  turned  out  of 
one  track  into  another  in  Ironi  of 
trolley   car Pa.  1 

man  attempting  to  cross  track  and 
falling  in  front  o(  car  that  momr. 
man  could  have  stopped  before 


Colltnlon  —  CfHtiitutd. 
<      reaching  the  man  nbo  was  run 

over  and  killed Pa. 

:  killed  in  collision  while  attempting 
)  todrlve  across  tracksat  crossing. 
Pa. 
;  stnick  by  electric  car  while  cross- 
)  I      ing    street  without    looking   for 


struck  by  another  trai 

1  after  alight- 

ing  from  train  on 

side   furthest 

from  station 

Pa. 

killed     in     collision 

at    railroad 

horse  that    plaintiff 

jumping  in  front  ol 

car Pa. 

allegation  that  electric  car  ran  into 

plaintiff's     wagon 

without     his 

fault,  sufficient 

R.  1. 

injured   crossing   stre 

el    by   being 

struck  by  horse  a n< 

buggy  

Tenn. 

conductor   injured   in 

collision   o[ 

train    thai   had    parted    through 

negligence  of  engineer...    .Tel. 

train  colliding  with 

earn  at  cross- 

ing 

Tex. 

killed  at  railroad  cro 

that  was  backing  . 

Tex. 

switchman  in  mine  in 

ured  bv  cars 

not  taking  switch 

and    running 

employee       injured 

caused    by    switchmen   backing 

train  without  giving  notice 

in  colliding  with  wagon  at  cr'ws- 
ng  —  train  has  right  of  way  and 
ailure  to  look  and  listen  is  con- 
ributory  negligence Va.   % 


r«ad   c 


Iher 


eral  11 


cars  and  no  (la;;man..V«.  6 
'    Manding   on    rear    plat' 


■if  wagon  and  another  ] 

injured  in  collision  with  ti 
■■«**"« f.  S.  Cir, 
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AMERICAS'  Negligence  Reports. 


Collision  —  Continued. 

without  steam  up 

U.  S.  Circ.  App.  673 
Common  Carrier. 

Action  (or  failure  to  deliver  goods 
is  ex  eontractu  not  ex  lielitto.  .Ala,       7 

limiting  liability  for  negligence  as 
condition  for  carrying  mailer  for 
express  company  Ind.  335 

loss  of  jewelry  by  express  com- 
pany  Ind.  Tcr.  530 

carrier  not  liable  for  damages  for 
delay  in  transportation  of  animal 
beyond  its  own  line Ky.   154 

loss  of  goods  by  lire  after  some  had 
been  stolen  does  not  relieve  de- 
fendant from  liability  under  fire 
exemption  clause Ky.  556 

injury  to   race  horses  by  delay  in 

transit  occasioning  sickness 

La.  165 

liability  of  common  carrier  for 
goods  accepted  for  delivery  be- 
yond its  own  line Md.   175 

contract  made  in  Illinois  for  ship- 
ment of  horses  from  Illinois  to 
Massachusetts Mass,   561 

contract  of  common  carrier  for  non- 
liability for  negligence, . .  .Mass.   561 

failure  to  furnish  horses  in  transit 
with  food  and  water  under  Rev. 
Stats.  U.  S Mass.  561 

mule  injured  in  transportation  on 
train Miss.  396 

contract  of  shipment  of  horses  re- 
quiring written  notice  of  damage 
when  complied  with  by  oral 
notice Neb.     a6 

limiting  liability  in  shipping  con- 
tract though  valid  in  state  where 

made,  not  enforceable  here 

Neb.     z6 

Eiiputation  in  bill  of  lading  limit- 
ing liability  unless  claim  made 
within  thirty  days  from  date  of 
bill  of  lading N.  C.  636 

tiunk  stolen  from  station  platform. 

Tex.     75 

injury  10  cattle  in  transit;  measure 
of  damages Tex,     77 

when  provision  in  contract  limiting 


Common  Carrier  —  ConHnutd. 
liability  for  injury  to  cattle  in 
transit  notavailable;  measure  of 
damages Tex. 

action  for  goods  damaged  in  transit 
may  be  brought  in  county  where 

goods  were  to  be  delivered 

Tex.  a 

loss  of  hogs  in  transit  by  connect- 
ing carrier Tm.  6 

contract  of  shipment  stipulating 
for  non-liability  for  loss  in  cer- 
tain cases Tex.  6 

contract  of  shipping  eiemptjog 
carrier  from  liability  for  dam- 
ages to  horses Wis.  4 

limitation  on  back  of  steamship 
company's  ticket  as  to  liability 

for  damage  to  baggage 

U.S. Sup,  s 

passenger's  baggage  injured  by 
sea  water  entering  through  pon- 
hole  of  steamship . . ,  ,  U.  S.  Sup.  2 

Conductor. 

of  street  car  failing  to  assist  pas- 
senger injured  while  alighting  at 
transfer  point Conn.  3' 

injured  in  collision  of  train  that 
had  parted  through  negligence  of 
engineer Tex.  i. 

on  train  kilted  by  car  being  de- 
railed by  boom  of  derrick  along- 
side track W.  Va.    ; 

standing  on  rear  platform  of  back- 
ing train   injured   in  collision  at 

crossing  with  another  train 

W.  Va.    ; 

Conflict  of  Laws. 

laws  of  sister  states  presumed  to 
be  the  same  as  our  own Neb. 

Consortium. 

action  by  husband  for  loss  of  con- 
sortium by  reason  of  injuries  to 
wife Mass.  ,r 

Contract. 

action  for  failure  to  deliver  goods 
is  ex  centraelu  not  ex  delicto.  .Ala. 

power  of  local  agent  to  make  spe- 
cial agreement  extending  liabil- 
ity of  railroad  company Md.  i; 
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Contract—  Continued. 

made  in  Illioois  for  shipment  of 
horses  from  Illinois  lo  Massa- 
chusetts  Mass.  s6i 

of  common  carrier  for  non-liability 
for  neKligence Mass.  561 

of  shipment  of  horses  requiriag 
written   notice  of  damage  when 

compiled  with  b;  ontl  notice 

Neh.    a6 

limiting-  liability  in  sbippinE;  con- 
tract though  valid  in  state  where 
made  not  enforceable  here.. .Neb.  16 

employee  accepting  money  from 
relief  department  of  railroad  com- 
pany after  injury Neb.  743 

stipulation  in  bill  of  lading  liroiliag 
liability  unless  claim  made 
within  thirty  days  from  dale  of 
bill  of  lading N.  C.  636 

when  provision  in  contract  limiting 
liability  lor  injury  to  cattle  in 
transit  not  available;  measure 
of  damages Tex.     79 

of  shipmenl  stipulating  for  non- 
liability for  loss  in  certain  cases. 

Tex.  653 

Contractor. 

complaint  alleging  failure  of  city 
to  provide  in  contract  that  con- 
tractor be  liable  for  negligence  in 
performing  contract N.  Y.  213 

Contribatory  NegliffCQce. 

brakeman  injured  while  going  be- 
tween cars  to  couple  them  .  .Ala.       1 

boy  engaged  by  defendant's  em- 
ployee without  authority  and 
killed  while  riding  on  freight 
train  by  derailment Ala.      4 

burden  of  proof  on  defendant  to 
prove Ala.  387 

brakemao  injured  while  coupling 
cars    in  disregard  of  rules  ..Ala.  2S7 

switchman  injured  while  coupling 

children  walking  on  railroad  tres- 
tle struck  by  train  and  one  killed. 

Ala.  483 

person  stepping  into  street  and 
struck  by  wagon,  inevitable  acci- 
dent   Cal.  494 


Contributory  N^llcence— CJ>»- 

conductor  killed  by  car  running 
into  htm  as  he  was  putting  trol- 
ley on  wire  overhead Colo.  303 

brakeman  injured  while  coupling 
moving  cars  contrary  to  regula- 
tions   Colo.  305 

electric  car  colliding  with  wagon 
crossing  from  one  track  to  an- 
other   Conn.  310 

in  an  action  for  personal  injuries 
an  instruction  that  the  jury  must 
lind  for  the  town  if  from  the  evi- 
dence it  introduced  it  showed  It 
was  negligent  or  plaintiff  was, 
was  error Conn.  497 

falling  over  side  of  walk  because 
of  absence  of  railing Conn,  497 

injured  by  stepping  off  sidewalk  to 
bed  of  street  that  was  being  re- 
paved,  evidence  of  degree  of 
care  exercised III.     II 

employee  of  coal  company  killed 
by  train  that  collided  with  a  car 
he  was  pushing III.  31S 

struck  by  train  while  attempting 
to  pass  over  crossing  obscured 
by  smoke  and  dust  of  train  just 
passed III.  331 

boy  injured  by  attempting  to  jump 
on  moving  freight  train III.  501 

passenger  after  boarding  street  car 
and  standing  on  foot-board  struck 
by  wagon  standing  in  street.. III.  303 

inviting  another  into  danger  . . .  III.  50S 

customer  following  employee  to 
freight  elevator  and  falling  down 
shaft III.  695 

passenger  attempting  to  change 
from  forward  street  car  10  rear 
one  at  tempora.ry  stop III.  696 

driving  over  unguarded   embank- 

cnt  of  road  in  night-iime..Ind.     13 

complaint  failing  to  allege  want  of 
contributory  negligence  . . .  .Ind.     11 

special  verdict  failing  to  show 
plaintiff's  freedom  from  negli- 
gence in  action  for  damages  by 
fire  from  locomotive,  defective  . . 
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AMERICAN  Negligence  Reports. 


CODtrlbatory  N^llyence  —  Com- 

traveler  driving  into  hitcbing  pose 
in  sirect  that  had  no  patt  set 
apart  for  sidewalk [nd,  331 

person  injured  white  taking  his 
goods  out  of  freight  car  by  part 
of  train  backing  into  the  cat  after 
station  agent  said  there  was  time 
to  do  it Ind.  340 

empiosce  continuing  to  work  with 
dangerous  machine  after  em- 
ployer promised  to  repair.  ..lod.  510 

plaintiff  injured  by  wagon  slipping 
on  icy  highway  no(  restored  to 
former  condition  of  railroad  at 
crossing Ind.  516 

continued  use  by  employee  of  de- 
fective machine  for  a  week  after 
promise  to  repair   Ind,  525 

workman  engaged  in  laying  pipe 
in  trench  alongside  car  track  in- 
jured while  walking  on  track 

Ind.  703 

Injured  while  alighting  from  mov- 
ing train  after  escoiting  passen- 
gers to  seats    Ind,  J06 

employee  of  railroad  injured  by 
fool  being  caught  between  flat 
car  on  down  grade  and  platform . 

Ind.  Ter.  533 

railroad  company  liable  for  death 
of  car  inspector  while  under  cars 
and  who  failed  to  put  red  flag  on 
mln Io»«.  iji 

negligence  of  husband  in  driving 
over  defective  highway  not  im- 
putable to  wife  in  action  ^by  her 
for  injuries Kan.  138 

fireman  injured  while  riding  on 
pilot  of  engine  in  switchyard  by 
being  jarred  therefrom  by  defect 
in  railro^  track Kan.   141 

plaintiff  injured  by  broken  electric 
light  wire  while  attempting  to 
remove  it  from  his  premises  .... 

Kan.  354 

falling  into  cellar  in  sidewalk  and 
breaking  leg;  not  error  to  show 
leg  to  jury Kan. 

boy  just  let  out  of  nearby  school 


Contributory  N^ligence  — Cm»- 

with  other  children  run  down 
while  crossing  street  in  front  of 
electric  car  traveling  at  rate  of 
twelve  miles  an  hour Kan.  536 

plaintifl'  crossing  tracks  and  step- 
ping back  to  allow  train  to  pass 
injured  by  train  on  other  track. . 

Kan.   544 

killed  by  train  while  driving  over 
defective  crossing Kan.   546 

employee  injured  by  lever  handle 
of  hand  car  that  he  was  operating 
breaking Ky.  356 

buildings  destroyed  by  fire  caused 
by  sparks  from  engine Ky.  358 

passenger's  arm  protruding  from 
window  struck  by  post  as  train 
was  passingthrough  tunnel.. Ky.  360 

passenger  killed  by  reason  of  his 
head  protruding  from  car  win- 
dow struck  by  post  while  train 
was  passing  through  tunnel  .... 

Ky.   361 

section  hand  injured  by  being 
struck  by  piece  of  coal  tbrown 
from  chute    Kv.   553 

street  car  starting  while  plaintifl 
was  alighting Ky,   554 

child  in  view  of  motorman  struck 
by  step  of  and  run  over  by  elec- 
tric car  La.   163 

passenger  alighting  from  train  and 
injured  by  trunk  falling  on  foot 
while  passing  by  baggage  car  on 
way  10  lunch  room La.   166 

passenger  riding  on  outside  step  of 
electric  car  and  striking  bead 
against  electric  light  pole La.  SS^ 

collision  between  electric  car  and 
wagon,  horse  bolting  across 
track Me.     19 

owners  of  towboat  towing  a  vessel 
liable  for  injury  while  towing, 
though  those  managing  the  ves- 
sel contributed  to  the  injury 

Me.  797 

employee  while  returning  to  work 
run  down  by  derrick  engine  on 
bridge Mass.  570 
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Contribatory  Nc^lKcace  — O-n- 

linntd. 

lire  truck  driver  killed  in  collision 
nith  street  car  wbile  driving  to 
(ire Mich.  574 

plaintiH  driving  iramnay  car  in- 
jured bv  legs  being  caught  by 
banscr  stretch^  across  tramway 
on  pier Mich.  719 

Injured  by  elevator  leased  with 
building  falling  while  plaintiff 
was  within Minn,  381 

plaintiff  ordered  hv  superintendent 
to  stand  on  window  ledge  and 
unable  to  reach  wires  placed  box 
on  ledge  and  fell  because  box 
broke Minn.  392 

boy  killed  by  jumping  trom  train 
moving  at  unlawful  rate  of 
.     speed Miss.  560 

employee  injured  by  top  of  bank 
falling  upon  him  after  earth  had 
been  scooped  out  by  direction  of 
foreman Mo.  184 

an  instruction  that  plaintiff  was 
not  negligent  unless  the  circum- 
stances were  such  as  10  threaten 
"  glaring,  apparent  and  immedi- 
ate danger,"  was  error Mo.   184 

riding  on  platform  of  street  car  not 
negligence  per  it Neb.     M 

section  hand  repairing  roadbed 
killed  by  train  running  over 
him Neb.  405 

run  over  by  electric  car  as  pedestrian 
was  attempting  to  cross  street  .. 

N.J.    Ji 

electric  car  colliding  in  night-time 
with  farm  wagon  at  rest,  one 
comer  of  which  extended  over 
track,  and  upon  which  the  plain- 
tiff was  asleep N.  J.    i8g 

negligence  of  father  in  driving 
team  not  imputable  to  daughter. 

N.J.   rag 

car  overtaking  and  colliding  with 
vehicle  on  track N.J.  192 

It  is  not  always  negligence  per  it 
not  to  look  and  listen  before 
crossing  trolley  track N.  J.  igz 

passenger  after  arising  to   alight 


Contributory  Negl^^ence  —  Coh- 

from  street  car  before  it  stopped 
thrown  off  by  jerk  of  car... N.  J.   t96 

train  colliding  with  vehicle  at 
crossing N.  J.  4o3 

plaintiff  injured  by  fall  of  pulley 
block  being  raised  as  he  was  en- 
tering doorway  at  invitation  of 
foreman  of  defendant N.  Y.  106 

injured  while  attempting  to  cross 
track  in  front  of  cable  car  after 
one  car  had  been  allowed  to  pass. 

N.  Y.  wx> 

boy  drowned  while  skating  on  river 
from  which  ice  had  been  cut  by 
defendant N.  Y.  410 

injured  by  falling  while  attempting 
to  walk  on  icy  sidewalk N.  Y,  414 

struck  and  killed  by  train  at  su- 
tion N.  Y.  416 

plaintiff  struck  while  crossing 
street  by  beer  wagon  driven  on 

boy  crossing  street  knocked  down 
by  car  after  driver  whipped  up 
horses N.  Y.  435 

child  while  a  passenger  in  elevator 
crushed  between  it  and  grating 
surrounding  shaft  N,  Y.  598 

child  injured  by  piece  of  ice  falling 
upon  her  from  wa.gon  that  had 
been  driven  from  direct  route  to 
destination  by  driver  for  his  own 
business. N,  Y.  614 

collision  of  electric  car  with  ice 
wagon  crossing  track  and  injur- 
ing helper  on  rear  of  wagon  .... 

N.  Y.  631 

of  driver  of  ice  wagon  not  imput- 
able to  helper  on  rear  step 

N.  V.  631 

injured  wbile  walking  on  tempo- 
rary bridge  or  sidewalk  by  step- 
ping on  protruding  nail N,  Y.  750 

servant  pushing  lodger  down  steps 
of  lodging-house N.  Y.  758 

boarding  moving  street  car  by 
front  platform N.  Y.  767 

alighting  from  moving  street  car. . 

N.  Y.  774 
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AMERICA!^  NEGLIGENCE  REPORTS. 


Contribatory  N^Uirence— Cdd- 

tintted. 

plaiatilT  walking  on  railroad  track 
and  stepping  from  safe  to  unsafe 
place  and  run  over N.  C.  33; 

killed  by  train  while  walking  on 
track  at  night  N,  C.  634 

alighting  from  slowly  moving  train 
at  station  in  night-time. . . .  N   C.  643 

killed  in  collision  while  attempting 
to  drive  across  tracks  at  crossing. 

Pa.     67 

plaintiff  walking  and  injured  on 
defective  sidewalk  that  he  knew 
was  in  bad  condition Pa.   aay 

plaintiff  crossing  street  frightened 
by  ringing  of  gong  on  cable  car 
and  injured  by  stepping  into  hole 
dug  alongside  track Pa.  447 

■truck  by  another  train  after  alight. 
ing  from  train  on  side  furthest 
from  station Pa.  451 

motorman  failing  to  sound  gong  at 
street  crossing  and  runningdown 
child  that  darted  from  sidewalk 
when  car  was  in  middle  of 
square P«.  644 

killed  in  collision  at  railroad  cross- 
iiK Pa-  779 

allegation  that  electric  car  ran  into 
plaintiff's  wagon  without  his 
fault,  sufficient R.  I.  647 

passing  between  cars  of  stationary 
freight  train  at  street  crossing  . . 

S.  C.  456 

plaintiff  injured  while  driving 
along  street    by  pile  of  girders 

falling  and  one  striking  her 

Tenn.  837 

injured   crossing   street   by    being 

struck  by  horse  and  buggy 

Tenn.  459 

employee  injured  by  fall  of  tie 
while  loading  car  owing  to 
neglect  of  foreman Tex,     73 

train  colliding  with  team  at  crossing, 

Ten.  346 

killed  at  railroad  crossing  by  train 
that  was  backing Teit.  249 

alighting  from  moving  train  after 
assisting  wife  to  seat Tex.  358 


Contributory  Negllgeaoe  —  Cm- 

Hntud. 

boarding  street  car  in  motion  and 
injured  by  sudden  start  ....  TcK.  SU> 

switchman  in  mine  injured  by  carv 
not  taking  switch  and  running 
into  him     Tex.  460 

horse  frightened  by  pile  of  stones 
in  street  and  plaintiff  thrown  out 
of  wagon Tex.  64S 

brakeman  injured  by  (ailing  into 
cattleguard  while  coupling  cars.. 

Tex.  654 

miner  injured  by  explosion  of 
powder  in  holes  that  missed  first 
time Utah.  659 

train  colliding  with  wagon  at  cross- 
ing, train  has  right  of  way  and 
failure  to  look  and  listen  is  con- 
tributory negligence Va.  366 

boy  run  over  by  engine  in  railroad 
yard Va.  663 

collision  at  railroad  crossing  where 
there  were  several  tracks  occu- 
pied by  freight  cars  and  no  flag- 
man    Va.  66s 

conductor  on  train  killed  by  car 
being  detailed  by  boom  of  der- 
rick alongside  track W.  Va.  S3 

boy  killed  while  attempting  to 
cross  over  freight  train  at  cross- 
ing    Wis.  94 

passenger  injured  by  exploding  oil 
tank  on  track  in  train  wreck 
around  which  he  had  been  con- 
ducted from  one  train  to  wait  for 
another,  and  white  waiting  ap- 
proached too  near  the  wreck . . . 

Wis.    9! 

foreman  in  Bawmill  injured  by  fall 
of  part  of  machinery  upon  hand 
which  he  had  put  in  hole  to  re- 
pair break  when  there  wa«  spe- 
cial hole  for  the  purpose . . .    Wis.  Z69 

switchman  not  guilty  of  negligence 
in  uncoupling  cars  of  moving 
train Wis.  I7S 

employee  injured  by  clothing 
catching  in  machinery  while  oil- 
ing it Wis.  7S4 

driver  of  wagon  and  another   per- 
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ContribatoTT  Negligence— (^n- 

linued. 
ton    injured    in     collision    nith 

train  at  crossing 

U.  S,  Circ,  Ct.  IOC 

alleralion  of  trucli  by  third  persons 
without  knowledge  of  employer 

who  sent  servant  to  drive 

U.  S.  Circ.  App.  669 

Corporation. 

action  against  corporation  for  in- 
jury sustained  during  time  of  the 
weiver III.  5<H 

Incorporators  failing  to  perfect  cor- 
poration liable  as  partners  for 
torts 111.  so3 

foreign  corporations  may  sue  and 
be  sued  the  same  as  individual 
non-residenis Miss.  586 

Counsel. 

court  permitting  coansci  to  reflect 
upon  character  of  medical  wit- 
ness  N.  V.  419 

caustic  remarks  of  court  10  counsel 
not  cause  for  reversal Wis.  47S 

County, 

owners  of  bridge  may  maintain 
aclion  against  ownen  of  tow- 
boat  for  damage  to  bridge  al- 
though all  requirements  for 
building  bridge  have  not  been 
complied  with,  when  the  omis- 
sion of  such  requirements  was 
not  proximate  cause  of  damage. 

Me.  797 

Court, 

refusal  of  irial  court  to  grant  new 
trial  on  ground  of  no  discretion 
was  error U.  S.  Circ.  App.  683 

neglect  of  clerk  of  Ohio  court  to 
issue  summons   to  sheriR  upon 

written  petition  being  filed   

U.  S.  Circ.  App.  688 

Crossing. 

plaintiff  while  in  leiegrapb  office 
injured  by  car  being  thrown 
against  it  bya  train  running  into 
the  car  thai  was  one  of  a  train 
on  a  crossing 111.  116 


creation   of   i 


ir  usage  can  justify  the 


amount  expended  by  deceased  on 
younger  brother  and  amount  of 
monthly  investment  properly 
considered  by  jury Ala.  394 

mental  suffering  caused  by  failure 
to  properly  date  telegram. ..Ala.  487 

evidence  of  value  of  annual  serv. 
ices  of  plaintiff,  a  farmer,  permis- 
sible  Arte,  ros 

evidence  of  plaintiff,  a  washerwo- 
man, of  her  daily  earnings  ad- 
missible under  allegation  that 
she  was  hindered  from  transact- 
ing affairs,  wherefore  she  is  in- 
jured  111.  Ill 

an  instruction  that  jury  might  con- 
sider in  Hxing  damages  plaintiff's 
suffering  in  body  and  mind  did 
not  authorize  recovery  for  injury 
to  mind III.  113 

mere  humiliation  and  grief  from 
contemplation  of  disfigured  body 
not  elements  of  danger III.  505 

mere  humiliation  in  contemplating 
disfigured  body  not  to  be  con. 
sidered III.  700 

erroneous  instruction  allowing 
jury  to  give  damages  for  mental 
pain  not  cause  tor  reversal  .  .111.  700 

verdict  for  %s.oao  lot  employee  of 
railroad  who  had  foot  crushed, 
excessive Ind.  Tcr.  533 

a  physician  can  recover  for  value 
of  services,  less  amount  of  dam- 
ages sustained  by  reason  of  his 
negligence Iowa.  134 

damages  for  loss  of  memory  in 
order  to  entitle  recovery  must  be 
specially  pleaded Kan.   144 

verdict  for  ts.ooo  for  broken  leg  of 
man  sixty-seven  years  of  age  not 
excessive Kan.  53s 

mental  suffering  resulting  from 
physical  pain   Kan.  54a 

carrier  not  liable  for  damages  for 
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Damages —  Continued. 
delay  in  transportation  of  animal 
beyond  its  own  line Ky.   154 

tbe  sura  of  (20,000  not  excessive 
damages  for  loss  of  leg  by  child. 

La.  162-164 

e«e  list  of  large  amounts  awarded 
for  loss  of  legs,  arms  and  feet. . . 

La.   163-164 

action  by  husband  for  loss  of  con- 
sortium by  reason  of  injuries  to 
wife Mass.  ZT" 

evidence  of  market  value  of  plain- 
tiff's services  though  she  had  not 
worked  for  others  in  restaurant 
business,  admissible Mass.  717 

objection  to  admission  of  evidence 
of  plaintiff's  loss  of  earnings 
raised  on  appeal Mich.  737 

verdict  fort^.soo  for  laboring  man 
forty-six   years   of   age,  earning 

^o  per  month,  not  excessive 

Minn.  736 

it  is  not  error  to  show  financial  con- 
dition 0/  defendant  in  action  for 
damages Miss.  586 

injured  by  start  of  street  car  while 
alighting;  verdictfor$i Mo.  397 

persons  ejected  from  train  may 
maintain  action  on  contract  or 
for  tort;  measure  of  damages  in 
either  case Neb.  400 

verdict  for  $3,000  for  death  of 
daughter  of  plaintiff  who  was 
eighty-two  years  old.  not  exces- 
sive N.  V.  57 

price  paid  for  construction  of  arti- 
cle lost  proper  basis  upon  which 
to  award  damages N.  V.  216 

verdict  for  $12,500  for  cab  driver 
earning  (12  a  week  not  exces- 
sive  N.   V.  423 

damages  to  time  of  trial  may  be 
recovered  in  action  for  personal 
injuries N.  Y.  436 

loss  of  earnings  by  absence   from 

business  caused  by  injuries 

N.  V.  426 

verdict  for  tio.ooo  for  death  of 
laborer  earning  $2.50  a  day,  ex- 
cessive    N.  Y.  60a 


Daiunges  —  CantinueJ. 

verdict  (or  $10,000  for  death  of 
helper  on  ice  wagon,  excessive.  ■ 

N.  Y.  631 

verdict  for  $5,000  not  excessive 
where  plaintiff  was  thirty-eight 
years  of  age,  earning  $18  per 
week N.  Y.   760 

special    damages   not    recoverable 

unless  alleged  in  declaration 

Tenn.  459 

injury  to  cattle  in  transit;  measure 
ot  damages Tex.     77 

when  provision  in  contract  limit- 
ing liabilitv  for  injury  to  cattle 
in  transit  not  available ;  measure 
of  damages Tex.     79 

mental  anxiety  an  element  of  dam- 
age   Tex.  246 

for  delay  in  'transmitting  cipher 
telegram  consequential  damages 
cannot  be  recovered Tex.  35t 

evidence  of  plaintiff's  earnings  as  a 
carpenter  admissible  though  not 
alleged Tex.   260 

verdict  for  $1,250  for  ejection  from 
train  not  excessive  where  ejec- 
tion was  accompanied  br  violent 
language Tex.  464 

market  value  of  cigars  at  place  of 
shipment  when  to  govern  ..Tex.  65I 

failure  to  deliver  telegram;  when 
damages  cannot  be  recovered  for 
mental  suffering Tex.  807 

verdict  for  $5,000  for  injuries  re- 
ceived by  wagon  being  upset  by 
sand  in  street  not  excessive-  .Va.  a6i 

measure  of  damages  in  action 
against  clerk  of  court  for  neglect 
in  issuing  summons  and  plaintiff 

having  to  pay  judgment 

U.  S.  Circ.  App.  68S 

Daugeroiu  Employment. 

employee's  fingers  striking  hook 
next  to  one  of  a  row  upon  which 
he  was  hanging  hogs'  tongues  . . 

in.  498 

DaugeroQS  Machine. 

employee  continuing  to  work  with 
dangerous  machine  after  em- 
ployer promised  to  repair... Ind.  510 
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Danperons  Machine  —  ContiHued. 

continued  use  by  employee  of  de- 
fective machine  for  a  week  after 
promise  to  repair Ind.  535 

difTerence  in  diameter  of  rollers  of 
machine  in  iron  mill  known  [0 
employer  but  not  to  employee  . . 

Ind.  525 

Death. 

boy  engaged  by  defendant's  em- 
ployee without  aathority  was 
killed  by  riding  on  freight  train 
by  derailment Ala.      4 

employee  killed  while  coupling 
cars Ala.  a^ 

children  walking  on  railroad  trestle 

struck  by  train  and  one  killed 

Ala.  483 

of  passenger  from  injuries  received 
in  derailment  of  train Ark.  295 

conductor  killed  by  car  running 
into  him  as  he  was  putting  trol- 
ley on  wire  overhead Colo.  302 

employee  of  coal  company  killed 
by  train  that  collided  with  a  car 
he  was  pushing 111.  31S 

of  express  messenger  by  negli- 
gence of  railway  company,  re- 
lease in  contract  of  employment. 

Ind.  335 

railroad  company  liable  for  death 
of  car  inspector  while  under  cars 
and  who  failed  to  put  red  flag  on 
train Iowa.   131 

boy  run  over  and  killed  by  street 
car Kan.  536 

driver  of  omnibus  crushed  on  rail- 
road trestle  over  public  street. . . 

Kan.  541 

dairyman  killed  while  driving  over 
unguarded  bridge Kan.  545 

killed  by  train  while  driving  over 
defective  crossing Kan.  546 

passenger  protruding  arm  from  car 
window Ky.  360 

paasenger  killed  by  reason  of  his 
head  protruding  from  car  win- 
dow struck  by  post  while  train 
was  passing  through  tunnel. Ky.  362 

the  fact  (hat  dead  body  was  found 
in    cellar    near    gas    pipe    from 


EX.  877 

Death  —  ConHnutd. 
which  gas  was   escaping   raises 
no  presumption  of  negligence  of 
gas  company  Md.  173 

fire  truck  driver  killed  in  collision 
with  street  car  while  driving  to 
fire Mich.  574 

killed  by  explosion  of  steam  pipe 
in  boiler-room Mich.  735 

body  of  deceased  found  in  ditch 
recently  dug  and  left  unlighted . . 


Min 


733 


boy  killed  by  jumping  from  E 
moving     at     unlawful     rate    of 
speed Miss.  5S0 

section  hand  repairing  roadbed 
killed  by  train  running  over  him. 

Keb.  405 

falling  over  wire  on  sidewalk  and 
hurting  knee  causing  abscess. 
blood  poisoning  '  ensuing,  gas- 
tritis, death N.  Y.     57 

death  not  occurring  within  a  year 
and  a  day  after  injury N.  Y.     57 

street N.  Y.  aai 

one  causing  injuries  resulting  in 
death  liable  for  death  though  it 
would  not  have  resulted  if  phy- 
sician had  properly  treated  pa- 
tient   N.  Y.  311 

boy  drowned  while  skating  on  river 
from  which  ice  had  been  cut  by 
defendant N.  Y.  410 

struck  and  killed  by  train  at  sta- 
tion  N.  Y.  4x6 

workman  killed  while  attempting 
to    save    fellow- workman    from 

being  whirled  around  shaft 

N.  Y.  43" 

laborer  kilted  in  trench  by  surface 
falling  in  upon  him N.  Y.  59s 

child  while  a  passenger  in  elevator 
crushed  between  it  and  grating 
surrounding  shaft N.  Y,  598 

wagon  driven  in  front  of  approach- 
ing train  at  crossing  and  thrown 
against  passenger  waiting  on 
platform  N.  Y.  608 

driver  of  ice  wagon  killed  in  colli- 
sion with  street  car N.  Y.  631 
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Death  —  Cominutd. 

car  jnspecior  killed  in  collision 

N.  Y.  773 

motorman  killed  while  operating 
car  by  de(eciive  condition  of 
track  due  to  alleged  negligence 
of  track  foreman N.  C.  324 

killed  by  (rain  while  walking  on 
track  at  night   N.  C.  634 

intoxication  ol  person  killed  on 
track  by  train  that  gave  no  sig- 
nal 00  excuse   N.  C.  637 

man  attempting  10  cross  track  and 
falling  in  front  of  car  that  motor- 
man  could  have  stopped  t>efore 
reaching  the  man  who  was  run 
over  and  killed Pa.  63 

person  driving  kilted  while  cross- 
ing railroad  track Pa.  67 

body  found  on  track  no  presump- 
tion of  negligence  that  failure  to 
guard  crossing  was  cause  of 
death  Pa.  777 

killed  in  collision  at  railroad  cross- 
ing   Pa.  779 

person     crossing     railroad     track 

struck   and   killed   by   train 

Tex.  249 

brakeroan  jarred  from  top  of  box 
car  on  side  track  where  he  was 
setting  brake  by  impact  of  train. 

Tex,  3S4 

brakeman  killed  while  coupling 
cars  one  of  them  being  loaded 
with  timber  that  projected  over 
the  end  Tex.  355 

boy  killed  by  fall  of  balloon  pole  in 
park  owned  by  street  railway 
company Va.  473 

conductor  on  train  killed  by  car 
being  derailed  by  boom  of  derrick 
along  side  track W.  Va.  83 

boy  killed  white  attempting  to  cross 
over  freight  train  at  crossing  . . . 

Wis.    ^ 

switchman  run  over  and  killed 
while  coupling  cars  by  foot  being 
caught  between  main  and  guard 
rail  improperly  blocked     . .  .Wis,  275 

employee  killed  by  e:tplosion  of 
steam  pipe Wis.  782 


I>eatta  —  Continued 

passenger  killed  on  alighting  from 
train U.  S.  Circ.  App.  6S1 

amendments  of  1871  of  code  of 
Tennessee  relating  to  actions  for 
death  aSects  procedure  not  bene- 
ficiaries   U,  S.  Circ.  App.  6S1 

evidence  of  number  of  children  left 
by  decedent  properlyadmitted  in 

action  for  death 

U.  S.  Circ,  App.  683 

Declarations. 

of  defendant's  agent  that  claim 
would  soon  be  settled  by  com- 
pany not  part  of  res  gestr  . . .  Ky,  358 

of  pain  when  part  of  rfs  gesttt  and 
when  not    Minn.  385 

Defective  Appliance. 

conductorkilledby  car  running  into 
him  as  he  was  putting  trolley  on 
wire  overhead Colo.  301 

brakeman  injured  while  coupling 
moving  cars  contrary  to  regula- 
tion   Colo.  JOS 

employee's  linger  striking  hook 
next  to  one  of  a  row  upon  which 
he  was  hanging  hogs'  tongues  . . 

Ill,  498 

employee  injured  by  fall  of 
scaffold Kan.  s38 

employee  injured  by  lever  handle 
of  hand  car  that  he  was  operating 
breaking Ky.  356 

logs  in  stream  lost  by  breaking  of 
defective  boom;  defendants 
liable .Me.  So> 

burned  by  molten  iron  spilling  out 
of  ladle  that  plaintiff  and  fellow- 
servant  were  carrying Mass.  374 

evidence  of  previous  action  of 
plaintiff  as  tending  to  show  cause 
of  break  of  iron  shank  of  ladle 
that  he  was  carrying,  admissible. 

Mass,  ;74 

employee  injured  by  one  of  two 
ladders  that  he  bound  together 
breaking Ma^s,  714 

injured  by  elevator  leased  with 
building  falling  while  plaintiff 
was  within   Minn.  iiSi 
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Defective  Appliance— Con/inMn/. 

boy  injured  while  holding  bell  on 
pulky  made  of  rags,  bydireclion 
of  engineer N.  Y.     37 

workman  billed  while  attempting 
10    save     fellow- work  man    from 

being  whirled  around  shaft 

N.  Y.  432 

employee  carried  to  and  from  work 
injured  white  alighting  from 
wagon N.  Y.  756 

rivets  of  spiral  runway  rusting  and 
keg  (ailing  through  on  employee. 

N.  Y.  760 

employee's  hand  caught  between 
rollers  of  ironing  machine.  ..Pa,  454 

switchman  in  mine  injured  by  cars 
not  taking  switch  and  running 
into  him Teit.  460 

plaintiff  fixing  belt  on  shaft  and 
sleeve  catching  as  he  was  de- 
scending from  ladder  that  broke. 

foreman  in  sawmill  injured  by  fall 
□f  pan  of  machinery  upon  hand 
which  he  had  put  in  hole  to  re- 
pair break  when  there  was  spe- 
cial hole  for  the  purpose. . .  .Wis.  l6g 

employee  injured  by  bursting  of 
steam  pipe Wis.  7S3 

Defective  Boom. 

logs  in  stream  lost  by  breaking  of 
defective  boom;  defendant's  lia- 
ble  Me.  Boa 

Defective  H^hway. 

defect  in  highway:  notice  to  select- 
men Me.  804 

Defective  Sidewalk. 

person  injured  by  falling  in  hole  in 
sidewalk;  private  way;  liability 
of  town Me.  804 

DeralUneut. 

etidence  of  expert  as  to  cause  of 
derailmentexduded  where  cause 
was  apparent N.  Y.  753 

Dogr. 

killed  by  train  Ark.  agS 

bitlen  by  vicious  dog  allowed  to 
run  at  large Kan.  355 


DralDB. 

failure  of  city  to  keep  drains  open 
id  land  injured  by  overflow  of 
ater W.  Va.  667 

Driver. 

negligence  of  driver  of  runaway 
horse  causing  injury Conn.  691 

boy  crossing  street  knocked  down 
by  car  after  driver  whipped   up 

horses N.  Y.  435 

Liidence  of  arrest  of  driver  imme- 
diately after  accident  not  admis- 
sible   N.  Y.  774 

EJJectment. 

passenger  using  limited  ticket  two 

weeks  after  its  purchase 111.  6gS 

of  passenger  from  train  for  failure 
to  pay  extra  fare  he  not  having 
procured    ticket    because    office 

was  not  open Kan.  ^41 

ersons  ejected  from  train  may 
maintain  action  on  contract  or  for 
of     damages    in 

Neb.  400 

plaintiffs  ejected  from  train  at  sta- 
tion because  train  did  not  stop 
at  further  station  for  which  they 

had  tickets Neb.  400 

■ora  train  not  proximate  cause  of 
injuries  from  trip  across  prairie 
necessitating  spending  night   in 

open  air Ne'i.  400 

passenger  having  no  ticket  ejected 
from   train   for   non-payment   of 

extra  fare Tex.  463 

crdictof  $1,350  for  ejection  from 

tjon  was  accompanied  by  violent 

language Tex.  464 

Electric  Cars. 

:tor   killed   by   car    running 
him  as  he  was  putting  trol- 

m  wire  overhead Colo,  30a 

colliding  with  wagon  crossing  from 

track  to  another Conn,  310 

legislature  authorizing  local  au- 
thorities to  regulate  speed  of . . . . 

Conn.  311 
has  no  paramount  right  to  use  of 

Conn.  311 
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Electric  Cars  —  Continiud, 

boy  just  let  out  of  nearby  school 
with  other  children  run  down 
while  crossing'  street  in  front  of 
electric  car  traveling  at  rate  of 
iweive  miles  an  hour Kan.  536 

collision  between  street  car  and 
wagon  going;  in  same  direction  . 

Ky.   156 

child  in  view  of  motorman  struck 
by  step  of  and  tun  over  by  elec- 
tric car La,   t6a 

passenger  riding  on  outside  step  of 
electric  car  and  striking  head 
against  electric  light  pole La.  558 

collision  between  electric  car  and 
wagon,  horse  bolting  across 
track Mc,   19 

Tun  over  by  electric  car  as  pedes- 
trian was  aitempiing  to  cross 
street N.  J,     31 

colliding  in  nighttime  with  farm 
wagon  at  rest  one  corner  of 
which  extended  over  [rack  and 
upon  which  the  plaintiff  was 
asleep .' N.  J.  i8g 

car  overtaking  and  colliding  with 
vehicle  on  track   N.J.  193 

child  injured  by  electric  car  at 
crossing,  motorman  exercising 
judgment  at  critical  moment, 
applying  brake  instead  of  using 
reverse  handle N.  Y.     44 


coll  is: 


1    of    ( 


with    i 


wagon  crossing  track  and  injur- 
ing helper  on  rear  of  wagon  .... 

N.  Y.  631 

declarations  of  motorman  to  plain- 
tilT  just  before  the  derailment 
part  of  resgesl^ N.  C.  64O 

injured  while  riding  with  driver  of 
wagon  that  was  turned  out  of 
one  track  into  another  in  front 
of  trolley  car Pa.     61 

man  attempting  to  cross  track  and 
falling  in  front  of  car  that  mitor- 
man  could  have  stopped  before 
reaching  the  man  who  was  run 
over  and  killed  Pa.     61 

struck  by  electric  car  while  cross- 


Electric  Cars  —  Centinittd. 
ing  street   without   looking    for 
"" Pa.  a33 

motorman  failing  10  sound  gong  at 
street  crossing  and  running 
down  child  that  darted  from 
sidewalk  when  car  was  in  mid- 
dle of  square Pa.  644 

allegation  that  electric  car  raa  into 
plaintiff's  wagon  without  his 
fault,  sufficient R.  1.  647 

Electricity. 

ptaintifl  injured  by  broken  electric 
light  wire  while  attempting  to 
remove  it  from  bis  premises  .... 

Electrlc-Ugrht  Wire.  '"'  ^^ 

plaintiff  injured  by  broken  electric 
light  wire   while    attempting   to 

remove  it  from  his  premises  . 

Kan.  354 
Elevator. 
istomer    following    employee    to 
freight  elevator  and  falling  down 

shaft  111.  695 

operating  elevator  same  rule  as  to 
care  of  passengers  as  required  of 

railroad N.  Y.  598 

child  while  a  passenger  in  elevator 
crashed  between  it  and  grating 

surrounding  shaft N.  Y.   598 

damaged  by  negligence  of  tenant. . 

N.  Y.  7SO 
nployee  of  contractor  injured  in 
elevatdr  shaft  by  elevator   used 
by  defendants  who  were  lessees. 

Pa.     66 
owner  of  building  liable  for  inju- 
s  to  person  falling  into  eleva- 
opening  in  sidewalk  though 
lanuisance R.  I.     71 

Etnployee. 

brakeman  injured   while   coupling 

cars,  in  disregard  of  rules 

Ala.  337 
vilchman  injured  while  coupling 

cars  in  motion Ala.  390 

nployee  nineteen  years  old  in- 
jured by  falling  from  lapidly 
moving  hand  car Ala.  490 
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Employee  —  Contiittud. 

injured  by  sieam  pipe  in  natet 
closei  that  was  not  inspected  in 
years  Cat.  a 

conductor  killed  by  car  running 
into  him  as  he  was  putting  trol- 
ley on  vire  overhead  Colo.  3 

brakeman  injured  while  coupling 
moving  cars  contrary  to  regula- 
tion   Colo.  J 

negligence    of    bank  in    allowing 

purchase  of  dratt  by  depositor's 

employee  with  draft  for  deposit. 

111. 

brakeman's  fool  caught  in  space 
between  ties  of  track  while  he 
was  coupling  cars III.   Ii 

employee  nineteen  years  of  age  is 
not  the  subject  of  especial  care 
beca  use  of  his  youth lli.  4 

employer's  finger  striking  hook 
next  to  one  of  a  row  upon  which 
he  was  hanging  hogs'  tongues  . . 

III.  4< 

liability  of  partner  (or  injuries  to 
servant  of  third  person' III.  51 

Injured  while  assisting  foreman 
to  lid  barrel  from  wagon  ....  111.  71 

contract  of  employment  limiting 
liability  for  negligence  ....   Ind.  3; 

death  of  express  messenger  by 
negligence  of  railway  company, 
release  in  contract  of  employ- 
ment  Ind.  3: 

continuing  to  work  with  dangerous 
machine  after  employer  promised 
to  repair  Ind.  5. 

continued  use  by  employee  of  de- 
fective machine  for  a  week  after 
promise  to  repair Ind.  5: 

workman  engaged  in  laying  pipe  in 
trench  alongside  car  track  In-' 
jured  while  walking  on  track  . . . 

Ind.  7< 

brakeman  on  construction  train  in- 
jured in  derailment -Ind,  Ti 

of  railroad  injured  by  foot  being 
caught  between  fiai  car  on  down 
grade  and  platform. . .  .Ind.  Tcr.  5; 

a  railroad  relief  association  organ- 
iied  for  benefit  of  employees  Is 
Vol.  ir  —  56 


Employee  —  Continued, 


n 


acceptance  of  benefits  of  relief 
association  by  employee  relieves 
railroad  company  from  liability 
for  injury Iowa,     15 

railroad  company  liable  for  death 
of  car  inspector  while  under  cars 
and  who  failed  to  put  red  flag  on 

lireraan  Injured  while  riding  on 
pilot  of  engine  in  switchyard  by 
being  jarred  therefrom  by  defect 
in  railroad  track  Kan.  141 

evidence  that  there  was  a  defect  in 
the  track  and  that  an  injury 
occurred  to  an  employee  is  not 
sufficient  to  warrant  a  recovery. . 

evidence  of  care  taken  to  prevent 
the  fall  of  boiler  plates  by  the 
previous  fall  of  which  plaintiff 
was  injured  properly  admitted.. 

Kan.  534 

injured  by  fall  of  scaffold Kan.  538 

knowledge  of  defects  in  switch 
yard  by  railroad  company  neces- 
sary to  render  it  liable  for  injury 
to  employee  Kan.  540 

railroad  employee  run  over  by 
locomotive  operated  by  fireman 
may  maintain  action  against 
crew  and  railroad  company 
Jo'T'y Ky.  159 

injured  by  lever  handle  of  hand 
car  that  he  was  operating  break- 
ing   Ky.  356 

section  hand  injured  by  being 
struck   by  piece  of  coal  thrown 

from  chute  Kjr.  55a 

•employee  loading  vessel  injured 
by  breaking  of  rope  which 
caused  platform  staging  to  fall. 

Me.  791 

where  a  laborer  was  injured  by 
breaking  of  rope  selected  by 
other  laborers,  such  laborers 
were  not  (ellow-servants  of  plain. 
tifif  as  to  relieve  master  from 
liability  Me.  751 
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—  CentitiiKd. 
required  t 


Employee  - 

risks  of  carelessness  of  those 
employed  to  perrorm  master's 
duty,  even  if  they  arc  servants 


of  3. 


..Me. 


temporary  staging  buitt  by  work- 
men  not   within    term    "  ways, 
works  or  machinery  "  in  statute. 
Mass 

injured  by  fall  of  staging Mass 

burned  by  molten  iron  spilling  oui 
of  ladle  that  plaintiff  and  fellow 
servant  were  carrying  . . .  .Mass 

evidence  of  previous  action  of 
plaintiff  as  tending  to  show 
cause  of  break  of  iron  shank  of 
ladle  that  he  was  carrying,  ad- 
missible  Mass.  374 

while  returning  to  work  run  down 
by  derrick  engine  on  bridge 


Ma: 


570 


Injured  by  pouring  damp  lead 

molten  lead Mass.  711 

plaintiff  ordered  by  superintendent 
10  stand  on  window  ledge  and 
unable  to  reach  wires  placed  box 
on  ledge  and  fell  because  box 
broke Minn.  39a 

section  hand  ordered  by  foreman 
to  dig  eartti  from  hit!  and  in- 
jured by  fall  of  earth Minn,  57^ 

helping  to  coal  tender  Injured  by 
detactied  part  of  train  colliding,. 

Minn,  736 

engaged  in  unloading  lumber  from 
a  wagon  injured  by  lumber  being 
unloaded  by  foreman  from  an- 
other wagon  falling  upon  him  . . 

Minn.  741 

injured  by  top  of  bank  falling  upon 
him  after  earth  had  been  scooped 
out  by  direction  of  foreman. .Mo.  1S4 

injured  by  falling  from  scaffold... 

Mo.  589 

section  hand  repairing  roadbed 
kilted  by  train  running  over  him. 

Neb.  405 

brakeman  injured  wliile  coupling 
car  of  other  road  equipped  differ- 
ently    Neb,  743 


Employee  —  Cenlinutd 

accepting  money  from  relief  de- 
partment of    railroad   company 

after  injury  Neb,  743 

linor  engaged  at  dangerous  ma- 
chine assumes  risk  of  its  opera- 
tion   N.  j.    34 

loss  of  eyesight  from  bursting  bottle 
at  bottling  machine N.  J.    34 

laborer  injured  by  un  exploded 
blast  in  excavation  and  foreman 
were  fellow -servants N.  Y.    47 

workman  shoveling  froien  coal  by 
direction  of  foreman  and  injured 
by  fall  of  crust  N.  Y.  »l 

plaintiff,  an  employee  of  a  tiiird 
person,  sent  to  work  for  defend- 
ant under  direction  of  defend- 
ant's foreman,  is  not  fellow  serv- 
ant of  latter N.  V.  w* 

defendant' liable  for  negligence  of 
third  person  asked  by  defendant's 
employee  to  assist  him N.  Y.  »S 

workman  killed  while  attempting 
to  save  fellow  servant  from 
being  whirled  around  shaft.. N.  Y.  431 

laborer  killed  in  trench  by  surface 
falling  in  upon  him N.  Y.  595 

injured  by  breaking  of  scaffold 
that  fellow  employees  con- 
structed  before  he  began  work  . . 

N.  Y,  61J 

rivets  of  spiral  runway  rusting  and 
keg  falling  through  on  employee. 

N,  V.  ;6o 

breaking  plate  glass  window  while 
returning  handcar  borrowed 
without  employer's  knowledge.. 

N.  Y.  7*3 

motorroan  killed  white  operating 
car  by  defective  condition  of 
track  due  to  alleged  negligence 
of  track  foreman N.  C.  as* 

employer  not  bound  to  furnish 
newest  appliances  for  employees. 

Pa.  4S4 

employee's  hand  caught  tietween 
rollers  of  ironing  machine--  .Pa.  «H 

switchman  in  mine  injured  by  cats 
not  taking  switch  and  running 
into  him Tex.  460 
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Employee—  Continued. 

brakeman  injured  by  falling  inn 
cBUte-guard  white  coupling  cars. 

Tex.  654 

injured  in  collision  caused  by 
sniichmen  baclcing  train  witliout 
giving  notice Tejc.  658 

failure  of  master  to  notify  inexpe- 
rienced servant  o(  danger  of  em. 
ployment Utah,  659 

foreman  in  sawmill  injured  by  fall 
of  part  of  machinery  upon  hand 
which  he  had  put  in  hole  to  re- 
pair break  when  there  was  spe- 
cial hole  for  the  purpose Wis.  269 

plaintlR  fixing  bell  on  shaft  and 
sleeve  catching  as  he  was  de- 
scending from  ladder  that  broke. 

Wis.  27; 

switchman  run  over  and  killed 
while  coupling  cars  by  foot 
being  caught  between  main  and 
guard-rail  improperly  blocked  . . 

Wis.  175 

injured  in  gravel  pit  by  top  of  bank 
falling  upon  him  Wis.  279 

Injured  by  bursting  of  slcam  pipe. 

Wis.  783 

injured   by    clothing   catching    In 

machinery  while  oiling  it 

Wis.  7S4 

master  not  liable  for  not  using 
extraordinary  care  Wis.  784 

Acts  of  third  persons  not  employed 
by  masicr  increasing  danger  of 

servant's  employment 

U.  S.  Cire.  App.  669 

Alteration  of  truck  by  third  persons 
without  knowledge  of  employer 

who  sent  servant  to  drive 

U.  S.  Circ.  App.  669 

Employer. 

difference  in  diameter  of  rollers  of 
machine  in  iron  mill  known  10 
employer  but  not  10  employee  ■ . 

Ind.  535 

En^neer. 

conductor  injured  in  collision  of 
train  that  had  parted  through 
negligence  of  engineer Tex.  344 


Evidence. 

burden  of  proof  on  defendant  to 
prove  contributory  negligence  , . 
Al^.  i 

reports  of  accident  made  by  de- 
fendant's witnesses Conn.  3 

of  experts  as  to  management  of 
electric  ear Conn.  3 

injured  by  stepping  off  sidewalk  to 
bed  of  street  that  was  being  re- 
paved,  evidence  of  degree  of  care 
exereised Ill, 

opinion  of  physician  that  injury 
was  due  to  certain  cause,  admis- 
sible    III.  I 

objection  to  hypotheticul  question 
to  physician 111.  t 

in  action  for  injuries  received  while 
alighting  from  street  car  it  wa* 
proper  for  plainiiR  lo  compare 
her  physical  condition  at  time  of 
trial  with  what  it  was  liefore  the 
injuries 111.  3 

plaintiff  testifying  in  own  behalf 
to  lie  taken  into  consideration  by 
jury   III.  5 

a  non-expert  witness  may  testify 
as  to  the  condition  of  health  of  a 
party Ind.  i 

refusal  of  trial  judge  to  require 
plaintiff  who  alleged  that  he 
suffered  from  albumen  and  sugar 
in  his  urine  to  produce  specimen 
in  court,  was  error Ind,   I 

that  locomotive  bad  passed  a  few 
moments  before  fire  was  discov- 
ered though  no  one  saw  spark 
fall  sufficient  to  charge  dcfend- 

'oof  of  damage  by  fire  from  loco- 
motive prima  facie  evidence  of 
negligence  Iowa,   t: 

admission  in  evidence  of  certain 
passages  from  books  treating  of 
horses Iowa,   i; 

evidence  that  there  was  a  defect  in 
the  track  and  that  an  injury  oc- 
curred to  an  employee  is  not 
sufficient  to  warrant  a  recovery.. 

care  taken  to  prevent  the  fall  of 
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Erideace—  Contlnutd. 

boiler  plates  by  the  previous  fall 
of  which  plainttf!  was  injureil 
prpperly  admitted Ka.n.  534 

of  inability  to  pursue  previous 
occupation  admissible  though  no 
allegation  in  petition Kan. 

falling  into  cellar  in  sidewalk  and 
breaking  leg;  not  error  10  show 
leg  10  jury Kan. 

expert  evidence  as  to  safety  of 
bridge  when  not  competent.,  Kan. 

sufficiency  of  evidence  to  uphold 
verdict  Kan.  540 

declarations  of  defendant's  agent 
that  claim  would  soon  be  settled 
by    company    not    part    of     res 

/"'" Ky-  358 

the  fact  that  dead  body  was  found 
in  cellar  near  gas  pipe  from 
which  gas  was  escaping  raises 
no  presumption  of  negligence  of 
gas  company  Md. 

evidence  of  previous  action  of 
plaintiff  as  tending  to  show  cause 
of  break  of  iron  shank  of  ladle 
that  he  was  carrying  admisible. . 


Ma- 


■  374 


of  market  value  of  plaintiff's  serv- 
ices though  she  had  not  worked 
for  others  in  restaurant  business 
admissible Mass.  717 

objection  to  admission  of  evidence 
of  plaintiff's  loss  of  earnings 
raised  on  appeal Mich.  727 

testimony  of  physician  « 
templated  action  by  ph 
eluded Mich.  737 

testimony  of  physician  as  to 
whether  plaintiff  made  pretense 
of  Injuries  excluded Mich.  737 

testimony  of  exclamations  of  pain 
properly  admitted Mich.  737 

exclusion  of  whole  of  testimony  of 
witness  who  has  exaggerated  as 
to  part Mich,  737 

declarations  of  pain  when  part  of 
j-«i-cjf<r  and  when  not.  ..  .Minn.  385 

statement  of  party  to  his  physician 
that  he  has  lost  his  sexual  pow. 
crs  not  admissible Minn.  385 


ElrideDCe—  Omtiniuii. 

allegation  that  car?  were  negli- 
gently run  against  tender  sus- 
tained bf  proof  that  result  fol- 
lowed from  omitted  act  ...Mian.   73f 

photographs  to  be  admissible  must 
be  verified  by  proof  that  (hey  are 
correct  resemblances N.  ].  40^ 

complaint  charging  negligence  of 
a  city  in  permitting  excavation 

guards  or  lights  into  which 
plaintiff  fell  insufficient  to  war- 
rant verdict  for  negligence  in 
failing  to  erect  guard  between 
street  and  lot  N.  Y,  331 

testimony  of  physician  as  to  physi- 
cal condition  of  plainlJR  two 
years  before  accident N.  Y.  4'^ 

where  release  by  plaintiff  has  been 
pleaded  in  action  for  injuries  anr 
fact  tending  to  impeach  the  re- 
lease may  be  proved N.  Y.  411 

testimony  of  a  physician  that  im- 
potency  sometimes  ensued  from 
a  physical  condition  such  as 
plaintiff's  improperly  admitted. . 

N.  V.  43c 

admission  of  evidence  that  brake- 
man  who  failed  to  flag  approach- 
ing train  and  collision  ensued 
was  known  as  "  craiy  Brown  " 
error N.  V.  6oi 

testimony  of  two  witnesses  that 
they  did  not  see  flagman  will 
not  avail  against  six  witnesses 
chat  they  saw  him N.  V.  60S 

variation  between  facts  stated  in 
original  and  amended  complaint 
signed  by  guardian  ad  litem. . . . 

N.  Y.  6*4 

of  expert  as  to  cause  of  derailment 
excluded  where  cause  was  appa- 
rent  N.  Y.  753 

of  custom  of  Slopping  street  car  on 
far  side  of  crossing  and  of  police 

regulation  properly  admitted 

N.  Y.  774 

of   arrest  of   driver    immediately 

after  accident  not  admissible 

N.  Y.  77* 
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ETldence  —  Cenlinued. 

photograph  of  place  o(  accident 
taken  iwu  years  afiemrards  inad- 
miasible N.  C.  444 

declarations  of  motorman  to  plain- 
(iff  just  before  the  derailment 
part  of  rts  gitta N.  C.  640 

tcBtimony  of  a  witness  that  a  per- 
son had  said  he  had  jumped  oH 
car  and  ran  ahead  to  pull  a  man 
who  had  fallen  on  track  out  of 
the  way  admissible Pa.     61 

declarations  of  motorman  made 
two  minutes  after  the  accident 
admissible Pa.  62 

declaralion  of  partner  not  binding 
on  firm  in  action  for  personal  in- 
juries   Pa.     65 

body  found  on  track  no  presump- 
tion of  negligence  that  failure  to 
guard  crossing  was  cause  of 
death  Pa.  777 

bill  of  exceptions  purporting  to  set 
-      out  all  the  evidence W,  Va.     88 

of  number  of  children  left  by  de- 
cedent     properly     admitted     in 

action  for  death 

U.  S.  Circ.  App.  682 

ExcnrstoD. 

company  liable  for  failure  of  con- 
ductor to  proiecl  passenger  from 
insult  though  all  the  passengers 

tickets  were  sold  and  collected 
by  excursion  officers  only  ,  .Tex.  241 

Expert. 

a  non-expeit  witness  may  testify 
as  to  the  condition  of  health  of  a 
party Ind.   116 

admission  in  evidence  of  cenain 
passages  from  books  treating  of 
horses  Iowa,  136 

opinion  of  physician  that  injury 
was  due  to  certain  cause  admis- 
sible    III.   112 

Expert  Evidence. 

testimony  of  physician  as  to  physi- 
cal condition  of  plaintifl  two 
years  before  accident N.  V.  419 

evidence  of  expert  as  to  cause  of 


Expert  Evidence—  ConHnurd. 

derailment  excluded  where  cause 
was  apparent  N.  Y.  753 

Explosion. 

injured  by  pouring  damp  lead  into 
molten  lead Mass.  711 

killed  by  explosion  of  steam  pipe 
in  boiler  room Mich.  72; 

gas  com  pany'semployee  going  into 
cellar  to  repair  pipes  and  explo- 
sion following  destroying  plain- 
liR'B  properly  \.  Y.  204 

employee  of  contractor  employed 
to  replace  plate  glass  causing 
explosion  of  removing  gas  fix- 
tures  N-.Y.  n% 

pla.intiS  injured  by  explosion  of 
gasoline  lamp  thrown  by  restau- 
rant keeper's  employee  to  escape 
impending  danger Pa.  299 

miner  injured  by  explosion  of 
powder  in  holes  that  missed  first 
time  Utah,  659 

employee  injured  by  bursting  of 
steam  pipe Wis,  783 

Express  Company. 

action  for  failure  to  deliver  goods 
is  ex  {onlraclu  not  ex  Jelielo 

Ala.      7 
Factory. 

injured  by  sleam  from  pipe  in  water 
closet  that  was  noi  insppclcd  in 
years Cal.  2^9 

Pel  low-servant. 

employee  injured  while  assisting 
foreman  t">  lift  barrel  from 
wagon    111.   701 

where  a  laborer  was  injured  by 
breaking  of  rope  selected  by 
other  laborers  such  laborers  were 
not  fellow-servants  of  plaintiff  as 
to  relieve  master  from  liability. . 

Me.  791 

a  servant  is  not  required  to  take 
risks  of  carelessness)  of  those  era- 
ployed  10  perform  master's  duty. 

master Me.  79I 

master's  son  being  foreman  of  job 
and  doing  manual  labor  not  fel- 
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Fellow-servant  —  CantiHucd. 
low  servant  of  employee  injured. 

Mass.     Z3 

employee  while  returning  to  work 
run  down  bf  derrick  engine  on 
bridge   Mass.  570 

pilot  injured  by  asphyxiation 
caused  by  employee  on  vessel 
closing  door  of  room  where  pilot 
slept Mass,  710 

section  hand  ordered  by  foreman 
todigeanh  from  hill  and  injured 
by  tall  of  earth Minn.   578 

employee  engaged  in  unloading 
lumber  from  a  wagon  injured  by 
lumber  being  unloaded  by  fore- 
man from  another  wagon  falling 
upon  him Minn.  741 

employee  injured  by  lop  of  bank 
falling  upon  him  after  earth  had 
been  scooped  out  by  direction  of 
foreman Mo.   184 

employee  injured  by  falling  from 
scaffold Mo.  589 

boy  injured  while  holding  belt  on 
pulley  made  of  rags,  by  direclion 
ofengineer N.  Y.     37 

laborer  injured  by  uncxploded 
blast  in  excavation  and  foreman 
were  fellow-servants N.  V.     47 

workman  shoveling  frozen  coal  by 
direction  of  foreman  and  injured 
by  fall  of  crust N.  V.  Mi 

plaintiff,  an  employee  of  a  third 
person,  sent  to  work  for  defend- 
ant under  direction  of  defend- 
ant's foreman  is  not  fellow- 
servant  ol  latter N.  Y.  206 

employee  injured  by  breaking  of 
scaffold  that  fellow  employees 
constructed  before  he  began 
work N.  Y.  613 

employee  injured  in  collision 
caused  by  switchmen  backing 
train  without  giving  notice. .Tex.  658 

employee  carried  lo  and  from  work 
injured  while  alighting  from 
wagon   N.  Y.  756 

car  inspector  allowed  to  ride  in  ca- 
boose not  fellow- servant  of  in- 
competent    brakeman     through 


Fellow-fiervant  —  CtmtinmeJ. 


killed  while  operating 
car  by  defective  condition  of 
track  due  to  alleged  negligence 

of  track  foreman N.  C.  a; 

condnctor  injured  in  collision  of 
train  that  had  parted  through 
negligence  of  engineer Tex.  2j 

Fence 

child  straying  on  track  unfenced 
and  injured  by  train Minn.  7; 

horse  npon  track  because  of  want 
of  fence  frightened  by  train  and 
injured   Neb,  7. 

bull  killed  on  track  not  fenced 

Neb.  7- 

Fire. 

kindled  on  defendant's  land  with- 
out his  authority  and  spreading 
to  plaiutiS's  land   Cal.  31 

railroad  company  liable  for  dam- 
ages from  fire  from  combustibles 
on  right  of  way  regardless  of 
care   in  construction  and  opera- 


nof  li 


.Ind. 


special  verdict  failing  10  show 
plaintiff's  freedom  from  negli- 
gence in  action  for  damages  by 
fire  from  locomotive  defective. . . 

Ind.   1: 

evidence  that  locomotive  bad 
passed  place  a  few  moments  be- 
fore fire  was  discovered  though 
no  one  saw  spark  fall  sufficient 
10  charge  defendant Iowa,  i 

proof  of  damage  by  fire  from  loco- 
motive prima  fadt  evidence  of 
negligence   Iowa,   i 

buildings  destroyed  by  fire  caused 
by  sparks  from  engine Ky.  3; 

loss  of  goods  by  fire  after  some  had 
been  stolen  does  not  relieve  de- 
fendant from  liability  under  fire 
exemption  clause Ky.  5] 

whether  one  employed  to  cut  and 
bum  stubble  on  defendant's  land 
was  independent  contractor  was 
for  the  jury,  and  payment  by  the 
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Fire  —  Centimud. 
acre  and  nol  by  day  did  not  con- 
trol  Minn.   178 

pJainliS'g  bay  bumed  by  lire  com- 
municated front  stubble  on  de- 
fendant's land Minn.   17S 

Fireman. 

fireman  injured  while  riding  on 
pilot  of  engine  in  switchyard  by 
bein)!  jarred  therefrom  by  defect 
in  railroad  track   Kan,   141 

fire  truck  driver  killed  in  collision 
with  street  car  while  driving  10 
fire  Mich.  574 

driving  to  fire,  injured  by  driving 
into  obstruction  In  street Wis.  478 

Foreclosure. 

receiver  of  railroad  ordered  to  pay 
judgment  for  personal  injury 
after  foreclosure  proceedings  in- 


luted. 


U.  S,  Circ.  Ct.  104 
Freigbt  Train. 

plaintiO  Injured  while  assisting  in 
loading  his  stock  into  car  by  it 
crushing  him  as  he  was  helping 
to  push  it  up  10  chute Kan.   149 

brakeman  jarred  from  top  of  box 
car  on  side  track  where  he  was 
setting  brake  by  impact  of  train, 

boy    killed    while    attempting    to 

ing   Wis,     c)4 

Fright. 

no  action  wilt  lie  for  mental  dis- 
tress or  fright  caused  by  negli- 
gence   Mass.  566 

injuries  caused  by  fright  by  reason 
of  stone  being  thrown  through 
window Mass,  573 

Oas. 

the  fact  that  dead  body  was  found 
in  cellar  near  gas  pipe  from 
which  gas  was  escaping  raises 
no  presumption  of  negligence  of 
gas  company Md.   17a 

failure  of  company  to 


EX.  887 

Gas  —  Continutii. 

pipes  on   plaintiff's  premises  not 
negligence Md.   17a 

gas  company's  employee  going  into 
cellar  to  repair  pipes  and  explo- 
sion following  destroying  plain- 
tiff's property  N.Y.  304 

Qasoline. 

gasoline  on  premises  used  for  light- 
ing and  not  for  sale  nol  contrary 
to  statute Pa.  139 

plaintiff  injured  by  explosion  of 
gasoline  lamp  thrown  by  restau- 
rant keeper's  employee  to  escape 
impending  danger Pa,  339 

Guardian  Ad  Litem. 

variation  between  facts  stated  in 
original  and  amended  complaint 
signed  by  guardian  ad  UUm  .... 

N.  V.  634 

Guardian  and  Ward. 

negligence  of  guardian  in  invest- 
ing  ward's  money Ky.  550 

Guest. 

injured  while  riding  with  driver  of 
wagon  that  was  turned  out  of 
one  track  into  another  in  front  of 
trolley  car Pa.     61 

Hand  Car. 

employee  nineteen  years  old  in. 
jured  by  falling  from  rapidly 
moving  hand-car  Ala.  490 

Hlgliway. 

person  walking  along  street  in- 
jured by  car  door  of  moving 
freight  train  falling  upon  him  . . 

Arlc.  49a 

struck  by  train  while  attempting  to 
pass  over  crossing  obscured  by 
smoke  and  dust  of  train  just 
passed III.  331 

driving  over  unguarded  embank- 
ment of  road  in  night  time..Ind.     13 

traveler  itriving  into  hitching  post 
in  street  that  had  no  part  set 
apart  for  side  walk Ind.  331 

failure  to  restore  highway  by  rail. 
road  at  crossing;  Horner's  Rev. 
St.  1896,  sec.  3903 Ind.  S16 
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Highway  —  Continurd. 
plaintiff  iajured  by  wagon  slipping 
on  icy  highway   not  restored  lo 
former  condition   by   railroad  ai 
crossing  Ind.  516 

plaintiff  injured  by  horse  backing 
off  bridge-  without  guard  rails 
erected  by  road  supervisor  who 
built  passageway  underneath 
where    horse   was    passing    and 

frightened  plaintiff's  horse 

Iowa.   136 

negligence  of  husband  in  driving 
over  defective  highway  not  im- 
putable to  wife  in  action  by  her 
(or  Injuries Kan.  138 

right  of  action  under  statute  for  in- 
juries by  reason  of  defective 
roads  or  bridges  does  not  change 
burden  of  proof  of  non-negli- 
gence of  plaintiff Kan.  138 

a  public  road  to  be  a  "  defective 
highway  "  under  the  statute  is 
not  necessarily  one  that  has  been 
improved  and  allowed  to  become 
out  of  repair ICan.   138 

grove  of  trees  allowed  by  railroad 
company  to  grow  upon  its  right 
of  way  at  crossing  and  obstruct- 
ing view  of  track Kan.   144 

culvert  forming  part  of  crossing  is 
part  of  railroad  structure. .  Kan.  546 

defect  in  highway;  notice  to  select- 
men     Me.   804 

notice  to  city  by  husband  of  injury 
sustained  by  wife  sufficient  to 
authorize  action  by  wife  ..Mass.  564 

train  colliding  with  vehicle  at  pri- 
vate farm  crossing Minn.   181 

injured  by  driving  over  land  at 
end  of  highway  and  falling  into 
railway  cut  not  fenced N.  J,     a8 

electric  car  colliding  in  nighttime 
with  farm  wagon  at  rest,  one 
corner  of  which  extended  over 
track,  and  upon  which  the  plain- 
tiff was  asleep N.  j.   189 

planking  removed  from  crossing 
and  sleigh  overturned  by  sliding 
along  rail  of  track N.  V.     39 

horse  frightened  by  wagons  stand- 


H^hway  —  CatittHtud. 
Ing  in  village  street  contrary  10 
ordinance N.  V.    4] 

accident  at  crossing;  train  ob- 
structing it  for  twenty  minutes; 
horse  frightened  by  approaching 
train  on  track  behind K.  V.    41 

injured  by  stepping  on  gravel  that 
fell  from  roof,  being  repaired,  to 
sidewiilk  N.  V.  191 

duty  of  carrier  as  to  its  sidewalks 
the  same  as  that  of  a  city . .  N.  Y.  i9> 

complaint  charging  negligence  of  a 
city  in  permitting  excavation  to 
remain  in  street  without  guards 
or  lights  into  which  plaintiff  fell 
insufficient  to  warrant  verdict  for 
negligence    in    failing    to   erecl 

guard  between  street  and  lot 

N.  y.   IJi 

killed  in  collision  while  attempting 
to  drive  across  tracks  at  crossing. 

Pa.     6' 

boy     killed    while    attempting    to 

ing   Wis.     9 

driver  of  wagon  and  another  per- 
son   injured    in     collision    with 

train  at  crossing 

U.  S.  Circ.  Cl  10. 

Hole. 

person  injured  by  falling  in  bole 
on  sidewalk;  private  way;  lia- 
bility of  town Me.  So. 

Horse. 

negligence  of  driver  of  runaway 
horse  causing  injury Conn.  69 

admission    in  evidence  of  certain 

passages  from  books  treating  of 
horses Iowa,-  13 

injury  to  race  horses  by  delay  in 
transit  occasioning  sickness..  La.  16 
■niract  of  shipment  of  horses  re- 
quiring written  notice  of  damage 
when  complied  with  by  oral 
notice  Neb.    a 

escaped    horses     killed     on     track 

through  negligence  of  owner 

N  J.    3 

frightened  by  wagons  standing  In 
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HoPSe—  CanliHiud. 

village   street   contrary   lo  ordi- 
nance  N.  Y.     41 

killed  on  [rack  where  company  were 
not  required  to  fence Tex.  259 

escaping  and  killed  on  railroad 
track  bj  train   Tex.  466,  467 

coniracl  of  shipping  exempting 
carrier  from  liability  for  dam- 
age to  horses Wis.  476 

Husband  and  Wife. 

hustMnd  is  competent  witness  for 
wife  in  action  for  loss  of  wile's 
property Ind.  Ter.  53° 

tiegligence  of  husband  in  driving 
over  defective  highway  not  im- 
putable 10  wife  in  action  by  her 
for  injuries Kan.  13S 

aclian  by  husband  for  loss  of  con- 
sortium by  reason  of  injuries  to 
wife   Mass.  y}i 

action  by  busband  for  loss  of  serv- 
ices of  wife  is  an  action  for  per- 
sonal   injuries    and     service    of 

notice  in  city  is  necessary 

N.  Y.     43 

a  married  woman  may  sue  alone 
or  join  her  husband  with  her  in 
an  action  concerning  her  sepa- 
rate esuic W.  Va.  667 

Ice. 

plaintiff  injured  by  wagon  slipping 
on  icy  highway  not  restored  to 
former  condition  by  railroad  at 
crossing  Ind.   516 

boy  drowned  while  skating  on 
river  from  which  ice  had  been 
cut  by  defendant N.  Y.  41U 

injured  by  falling  while  attempting 
io  walk  on  icy  sidewalk  .  ..N.  Y.  414 

water  collected  on  roof  of  building 
and  flowing  over  sidewalk  where 
it  froze N.  Y.  414 

walk  for  two  weeks  constructive 
notice  to  city  N.  Y.  601 

Impending  Danger. 

plaintiff  injured  by  explosion  of 
gasoline  lamp  thrown  bv  restau- 


ex.  889 

Impending  Danger  —  On/iniu-'/. 
rant  keeper's  employee  to  escape 
impending  danger Pa.  319 

Independent  Contractor. 

landlord  liable  for  negligence  of 
contractor  in  putting  on  roof  by 
which  goods  of  tenant  were  In- 
jured, though  nothing  in  lease 
required  work  to  be  done. .  .Wis.  480 
Inevitable  Accident. 
passenger's  baggage  injured  by  sea 
water  entering  through  porthole 

of  steamship U.  S.  Sup,  383 

Infont. 
oy   engaged   by   defendant's  em- 
ployee   without    authority     and 
killed    while    riding   on    freight 

train  by  derailment Ala.      4 

children  walking  on  railroad  trestle 
struck  by  train  and  one  killed   . . 

Ala.  4S3 
nptoyee   nineteen   years   old    in- 
jured   by   falling    from    rapidly 

moving  hand  car  Ala.  490 

employee  nineteen  years  of  age  is 
the  subject  of  especial  care 

luse  of  his  youth 111.  49S 

boy  just  let  out  of  nearby  school 
with  other  children  run  down 
while  crossing  street  in  front  of 
electric  car  traveling  at  rate  of 

twelve  miles  an  hour    Kan.  536 

:hild  in  view  of  motorman  struck 
by  step  of  and  run  over  by  elec- 
tric car La.  161 

:hild   straying  on   track   unfenced 

and  injured  by  train Minn.  730 

:hild  traveling  atone  carried  be- 
yond station Miss.  395 

boy  killed  by  jumping  from  train 
ring  at  unlawful  rate  of  speed. 

Miss.  sSo 
engaged   at  dangerous  ma- 

N.J.     34 

boy  injured  while  holding  belt  on 
pulley  made  of  rags,  by  direction 

of  engineer N.  Y.     37 

child   injured    by   electric    car    at 
exercising 
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In^nt—  ConfiHued. 
judgment  at  critical 
plying  braice  instead  of  using 
verse  handle N.  V,     44 

boy  drowned  while  skating  on 
river  from  which  ice  bad  been 
cut  by  defendant N.  Y.  410 

boy  crossing  sireel  knocked  down 
by  car  afcer  driver  whipped  up 
horses N.  V.  435 

child  while  a  passenger  in  elevator 
crushed  between  it  and  grating 
surrounding  shaft N.  Y.   59S 

child  injured  by  piece  of  ice  falling 
upon  her  from  wagon  ihat  had 
been  driven  from  direct  roule  to 
destination  by  driver  for  his  own 
business  N.  Y.  624 

child  thrown  from  suddenly  started 
streetcar   N.  V.  769 

boy  killed  by  fall  of  balloon  pole  in 
park  owned  by  street  railway 
company  Va.  473 

boy  run  over  by  engine  in  railroad 
yard  Va.  662 

boy  19  years  of  age  living  with 
father  trading  horse  for  father's 
mule,  mule  became  boy's  prop- 
erty W.Va.  475 

boy    killed    while     attempting    to 

ing Wis.     94 

Innkeeper. 

delivery  of  baggage  check  to  hotel 
clerk  makes  proprietor  responsi- 
ble for  loss  of  baggage  though  it 
never  comes  to  hotel III.  703 

Instruction. 

complaint  alleging  failure  to  ener- 
cise  due  care  alleges  negligence 
only  and  instruction  that  same 
amounts  to  wilful  negligence  is 
error Ala.  483 

that  plaintiff  might  recover  if  inju- 
ries were  caused  by  operation  of 
train  when  complaint  charged 
negligence  in  condition  of  track 
only  was  error  Ark.  295 

in  an  action  for  personal  injuries 
an  Instruction  that  the  jury  must 


Instruct  Ion  —  Continued. 

lind  for  the  town  if  from  the  evi- 
dence it  introduced  it  showed  it 
was  negligent  or  plaintiff  was, 
was  error Conn.  497 

that  plaintiff  was  not  required  to 
exercise  extraordinary  care  to 
avoid  injury,  not  error III.   no 

that  jury  might  consider  in  fixing 
damages  plaintiff's  suffering  in 
body  and  mind  did  not  authoriie 
recovery  for  injury  to  mind.. III.   113 

that  jury  might  take  into  consider- 
ation any  interest  which  any 
witness  might  feel  not  objection- 
able  III.  31S 

that  defendant  should  use  "  proper 
precautions  and  reasonable  care 
and  diligence  "  to  prevent  a  col- 
lision not  error III.  318 

it  is  not  duty  of  court  to  instruct 
jury  that  this  or  that  fact  may 
constitute  negligence 111.  318 

refusal  of  court  10  instruct  that 
duty  of  ringing  bell  or  blowing 
whistle  was  for  benefit  of  persons 
traveling  on  highway  only  not 
error 111.  318 

refusal  to  give  proper  instruction 
of  which  substance  was  given  in 
another  instruction  not  error. .111.  335 

error  in  instruction  for  plaintiff 
where  tike  error  appears  in  de- 
fendant's instruction lU.  507 

erroneous  instruction  allowing  jury 
to  give  damages  for  mental  pain 
not  cause  for  reversal  III.  7<» 

in  action  for  injuries  by  a  steer  an 
instruction  that  the  facts  essen- 
tial to  warrant  Ending  a  verdict 
for  plaintiff  must  appear  from 
plaintiff's  evidence,  was  not  suffi- 

erroneous  instruction  given  at 
instance  of  plaintiff  in  error  .... 


that  plaintiff 


Kan.  53+ 
negligent  un- 
le  circumstances  were  such 
threaten  "glaring,  appa- 
and  immediate  danger " 
rror Mo.  1B4 
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Instruction—  Continued. 

a  charge  ihat  if  plaintiff  was  guiliy 
of  coDLributory  negligence  the 
defendant  would  be  liable  if  it 
bad  knowledge  of  plaintiff's  dan- 
ger was  error   Va.  66a 

instruction  ignoring  facts  tending 
to  esublish  com  rib  mo  ry  negli- 
gence is  error W.  Va,     83 

Insurance. 

a  railroad  relief  associaiion  organ- 
ized for  benefit  of  employees  is 

employees  of  contractor  removing 
obstruction  without  notifying  as 

required  by  insurance  policy 

N.  Y.  773 

Intoxication. 

of  person  kilted  on  track  by  train 
[hat  gave  no  signal,  no  excuse., 

N.  C.  637 

Joint  Iiial>Hity. 

original  contractors  liable  for  neg- 
ligence of  sub-contractors Ky.  363 

two  railroads  operating  trains  over 
one  another's  road  jointly  liable 
for  insult  lo  passenger Tex.  241 

Joint  Tort  Feasors. 

an  action  may  be  maintained 
against  one  or  all  joint  wrong- 
doers by  one  who  was  injured  . . 

Ky.   :59 

railroad  employee  run  over  by 
locoraolive  operated  by  fireman 
may  maintain  action  against 
crew  and  railroad  company 
joinlly  Ky.  159 

judgment  entered  separately 
against  each  of  two  defendants 
joinlly  liable,  erroneous.... Tex.  657 

Judgment. 

a  judgment  cannot  be  entered  nunc 
pre  tunc  at  ft  Subsequent  term 
unlets  judgment  was  in  fact  ren- 
dered at  previous  term 111.   tij 

entered  separately  against  each  of 
iwo  defendants  jointly  liable 
erroneous   Tex.  657 


Judgment  —  Conliniud. 

receiver  of  railroad  ordered  to  pay 
judgment  for  personal  injury 
after      foreclosure     proceedings 

instituted,   erroneous 

U.  S.  Circ.  Ct.  104 

Jury. 

improper  remarks  of  counsel  to 
jury Ind.  133 

special  verdict  failing  to  show 
plainlifl's  freedom  from  negli- 
gence in  action  for  damages  by 
fire  from  locomotive,  defective  . . 

Ind.  133 

jurors  drinking  beer  during  lime 
of  trial Iowa,  taB 

court  coercing  jury  to  agree.. Iowa,  349 

misconduct  of  jury  in  presenting 
letter  to  defendant's  attorney  re- 
questing employment  be  given 
to  plaintiff  and  finding  verdict 
for  defendant Minn.   183 

court  permitting  counsel  to  reflect 
upon  character  of  medical  wit- 
""•  NV.  419 

juror's  remark  10  defendant's  medi- 
cal witness  not  showing  bias 

N.  V.  760 

when  question  of  negligence  is  for 
jury,  when  for  court     . .  .W.  Va.     88 

Ladder. 

employee  injured  by  one  of  two 
ladders  that  he  bound  together 
breaking Mass.  714 

plaintiff  fixing  bell  on  shaft  and 
sleeve  catching  as  he  was  de- 
scending from  ladder  that  broke. 

Wis.  273 

Landlord  and  Tenant. 

injured  bv  elevator  leased  with 
building  falling  while  plaintiff 
was  witiiin Minn.  381 

repal  r  of  roof  by  landlord  not  con- 
clusive that  he  was  obligated  to 
repair  and  he  is  not  liable  for 
damages  caused  by  leak  .  .N.  Y.  438 

tenant  injured  by  defective  roof 
■hile  viewing  fireworks  there- 
■om N.  Y.  440 
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Landlord  and  Tenant  —  Cont'd. 

elevator  damaged  by  negligence 
o(  teaani  N.  Y.  750 

landlord  liable  for  negligence  of 
contractor  id  puitJng  on  toof  by 
which  goods  of  tenant  were  in- 
jured though  nothing  in  lease 
required  work  to  be  done. .  .Wis.  4S0 

Ijessees. 

employee  of  contractor  injured  in 
elevator  shaft  by  elevator  used 
by  defendants  who  were  lessees. 

Pa.     66 

lioading  Vessel. 

employee  loading  vessel  injured 
by  breaking  of  rope  which  caused 
platform  staging  to  fall Me.  791 

logs  in  stream  lost  by  breaking  of 
defective  boom;  defendants  lia- 
ble  Me.  803 

Machinery. 

employee  continuing  to  work  with 
dangerous  machine  after  em- 
ployer promised  to  repair. . .  Ind.   510 

continued  use  by  employee  of  de- 
fective machine  for  a  week  after 
promise  to  repair Ind.   52s 

difference  in  diameter  of  rollers  of 
machine  in  iron  mill  known  to 
employer  but  not  to  employee  . . 

Ind.  S25 

minor  engaged  a[  dangerous  ma- 
chine assumes  risk  of  its  opera. 
tion N.J.     34 

loss  of  eyesight  from  bursting  hot. 
tie  at  bottling  machine N.J.     34 

boy  injured  while  holding  belt  on 
pulley  made  of  rags,  by  direc- 
lionoftnjlnter N.  Y.     J7 

workman  killed  while  attempting 
to   save    fellow   workman    from 

being  whirled  around  shaft 

N.  Y.  43a 

child  while  a  passenger  in  elevator 
crushed  between  it  and  grating 
surrounding  shaft   N.  Y.  598 

employer  not  bound  to  furnish 
newest  appliances  for  em. 
ployees  Pa.  454 


Machinerr  —  CBHtintud. 

employee's  hand  caught  between 
rollers  of  ironing  machine   ..Pa.  454 

foreman  in  sawmill  injured  by  fall 
of  part  of  machinery  upon  hand 
which  he  had  put  in  hole  to  repair 
break  when  there  was  special 
hole  for  the  purpose Wis.  269 

plaintiff  fixing  belt  on  shaft  and 
sleeve  catching  as  be  was  de- 
scending from  ladder  that  broke. 

Wis.  37a 

employee  injured  by  clothing 
catching  in  machinery  while  oil- 
ing U  Wis.   784 

Malpractice. 

of  surgeon  of  railroad  company. . . 


loi 


.  "5 


a  physician  when  employed  in  his 
professional  capacity  is  required 
to  exercise  the  skill  and  care 
which  physicians  practicing  ''  in 

similar  localities  "  possess 

Iowa,  134 

a  physician  can  recover  for  value 
of  services  less  amount  of  dam- 
ages sustained  by  reason  of  his 
negligence  Iowa.  134 

complaint  in  action  for  malpractice 
what  allegations  sufficient.  .Wis.     97 

Married  Woman. 

negligence  of  husband  in  driving 
over  defective  highway  not  im- 
putable to  wife  in  action  by  her 
for  injuries  Kan.   136 

a  married  woman  may  sue  alone  or 
join  her  husband  with  her  in  an 
action  concerning  her  separate 
estate       W.  Va.  667 

Master  and  Servant. 

boy  engaged  by  defendant's  em- 
ployee without  authority  and 
killed  while  riding  on  freight 
train  by  derailment Ala.      4 

employee  nineteen  years  old  in- 
jured by  falling  from  rapidly 
moving  hand  car Ala.  490 

injured  by  steam  pipe  in  water 
closet  that  was  not  inspected  in 
years Cal.  399 
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Master  and  Serrant  —  Omiinuid. 

fire  kindled  on  defendant's  land 
without  bis  auihoriljr  and  sprcajj- 
ing  to  plaintitf's  land Cal.  301 

brakeman's  fool  caught  in  space 
between  ties  of  tracit  while  he 
was  coupling  cars lit.   106 

employee  nineteen  years  of  age  is 
ODI  the  subject  of  especial  care 
because  of  his  youth 111.  49S 

employee's  finger  striking  book 
next  to  one  of  a  row  upon  which 
be  was  hanging  hogs'  tongues  . . 

III.  498 

liability  of  partner  for  injuries  to 
servant  of  third  person 111.  507 

employee   injured   while    assisting         | 
foreman     to     lift     barrel     from 
wagon   III.  701 

contract  of  employment  limiting 
liability  for  negligence Ind.  335 

death  of  express  messenger  by  neg- 
ligence of  railway  company:  re- 

Ind.  335 

person  injured  while  taking  his 
goods  out  of  freight  car  by  part 
of  train  backing  into  the  car  after 
station  agent  said  there  was  time 
to  do  it Ind.  340 

employee  continuing  10  work  with 
dingerous  machine  after  em- 
ployer promised  10  repair. ..Ind.  510 

coniinued  use  by  employee  of  de- 
fective machine  for  a  week  after 
promise  to  repair Ind.  525 

difference  in  diameter  of  rollers  of 
machine  in  iron  milt  known  to 
employer  but  not  to  employee  . , 

Ind.  sas 

brakeman  on  construction  train  in. 
jured  in  derailment Ind.  707 

employee  of  railroad  injured  by  foot 
being  caught  between  flat  car  on 

down  grade  and  platform 

Ind.  Ter.   532 

evidence  of  care  taken  to  prevent 
the  fall  of  tioiler  plates  by  the 
previous  fall  of  which  plaintiff 
was  injured  properly  admitted.. 

Kan.  534 


Master  and  Servant  —  Continueil. 

employee  injured  by  fall  of 
scaffold Kan.  538 

knowledge  o(  delects  in  switch  yard 
by  railroad  company  necessary 
to  render  it  liable  fur  injury  to 
employee   Kan.  S40 

employee  injured  by  lever  handle 
of  hand  car  that  he  was  operat- 
ing breaking  Ky.  356 

employee  loading  vessel  injured  by 
breaking  of  rope  which  caused 
platform  staging  to  fall Me.  791 

where  a  laborer  was  injured  by 
breaking  of  rope  selected  by 
other  laborers  such  laborers  were 
not  fellow-servants  of  plaintiff  as 
to  relieve  master  from  liability.  ■ 

Me.  791 

a  servant  is  not  required  to  take 
risks  of  carelessness  of  those  em- 
ployed to  perform  master's  duty, 
even  if  they  arc  servants  of  same 
master Me.  791 

an  employer  bound  to  provide  rea- 
sonably  safe  appliances  cannot 
escape  liability  by  employing 
incompetent  pcnons  to  discbarge 
the  duty Me.  791 

power  of  local  agent  to  make  spe- 
cial agreement  extending  liabil- 
ity of  railroad  company   . . .  .Md.  175 

temporary  staging  built  by  work- 
works  or  machinery  "  in  statute. 

employee  injured  by  fall  of  stag- 
ing   Mass.     aa 

master's  son  being  foreman  of  job 
and  doing  manual  labor  not 
fellow. servant  of  employee  in- 
jured   Mass.     2a 

burned  by  molten  iron  spilling  out 
of  ladle  that  plaintiff  and  fellow 
servant  were  carrying Mass.  374 

evidence  of  previous  action  of 
plaintiff  as  tending  to  show  cause 
of  break  of  iron  shank  of  ladle 
that  he  was  carrying,  admissible. 


Mas 
employee  white  returning  to  work 


37+ 
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AMERICAN  Negligence  Reports. 


Master  and  Servant  —  Coniinued. 

run  down  by  derrick  engine  on 
bridge Mass.   571 

pilot  injured  by  asphjixialion 
caused  by  employee  on  vessel 
closing  door  of  room  where  pilot 
slept Mass.  711 

injured  by  pouring  damp  lead  into 
molten  lead Mass.  71: 

employee  injured  by  one  of  two 
ladders  that  he  bound  together 
breakinft Mass.  714 

plaintiff  driving  tramway  car  in- 
jured by  legs  being  caught  by 
hawser  stretched  across  tramway 
on  pier Mich.   719 

killed  by  explosion  of  steam  pipe 
in  boiler  room Mich.   725 

whether  one  employed  to  cut  and 
burn  stubble  on  defendant's  land 
was  independent  contractor  was 
for  the  jury,  and  payment  by  the 
acre  and  not  by  day  di 


.  Mini 


178 


plaimifl  ordered  by  superintendent 
to  stand  on  window  ledge  and 
unable  to  reach  wires  placed  box 
on  ledge,  and  fell  because  box 
broke Minn,  392 

section-hand  ordered  by  foreman  to 
dig  earth  from  hill  and  injured  by 
fall  of  earth Minn.  578 

employee  helping  to  coal  tender  In- 
jured by  detached  part  of  train 
colliding Minn.  736 

employee  engaged  in  unloading 
lumber  from  a  wagon  injured  by 
lumber  being  unloaded  by  fore- 
man from  another  wagon  falling 
upon  him Minn.  741 

passenger  insulted  and  assaulted 
by  sleeping  car  porter Miss.  586 

employee  injured  by  top  of  bank 
falling  upon  him  after  earth  had 
been  scooped  out  by  direction  of 
foreman Mo.  184 

employee  injured  by  falling  from 
scaffold Mo.   589 

minor  engaged  at  dangerous  ma- 
s  risk  of  its  opera- 

N-J-     34 


Master  and  Servant—  CwAniifi. 

loss  of  eyesight  from  bursting  bot- 
tle at  bottling  machine N.  J.     34 

boy  injured  while  holding  bell  on 
pulley  made  of  rags,  by  direction 
of  engineer N.  Y.  37 

laborerinjoredby  uoexploded  blast 
and  foreman  were 

N.  V.   a 

workman  shoveling  frozen  coal  by 
direction  of  foreman  and  injured 
by  fall  of  crust   N.  Y,  aoi 

plaintiff,  an  employee  of  a  third 
person,  sent  to  work  for  defend- 
ant under  direction  of  defend- 
ant's foreman  is  not  fellow-serv- 
ant of  latter  N.  Y.  Mb 

defendant  liable  for  negligence  of 
third  person  asked  by  defend- 
ant's employee  to  assist  him.  . . . 

N.  Y.  ai8 

laborer  killed  in  trench  by  surface 
falling  in  upon  him N.  Y.  595 

employee  injured  by  breaking  of 
scaffold  that  fellow  employees 
constructed  before  he  began 
work N.  Y.  613 

child  injured  by  piece  of  ice  falling 
upon  her  from  wagon  that  bad 
been  driven  from  direct  route  10 
destination  by  driver  for  his  own 
business N.  Y.  624 

injured  while  walking  on  tempo- 
rary bridge  or  sidewalk  by  step- 
ping on  protruding  nail  . . .  N.  Y.   75° 

employee  carried  to  and  from  work 
injured  while  alighting  from 
wagon N.  Y.  756 

servant  pushing  lodger  down  steps 
of  lod gin g- bouse N.  Y.  758 

rivets  of  spiral  runway  rusting  and 
keg  falling  through  on  employee. 

N.  Y.  Tto 
employee  breaking  piste  glass  win- 
dow  while   returning   band    car 
borrowed     without     employer's 

knowledge N.  Y.  763 

mployees  of  contractor  employed 
to  replace  plate  glass  causing  ex- 
plosion of  removing  gas  fixtures. 

N.  V.  771 
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Blaster  and  Servant  —  Centinutd. 

employees  of  contractor  removing 
obstruction  nithoul  notifying  as 
required  by  insurance  policy, . . . 

N.  Y.  773 
motornian   kilted   while    operating 
car    by    delective    condition    of 
track  due   to  alleged  negligence 

of  track  foreman N.  C,  vn 

plaintifi  injured  by  explosion  of 
gasoline  lamp  thrown  by  restau- 
rant keeper's  employee  lo  escape 
impending  danger Pa.  339 

employer  not  bound  10  furnish 
newest  appliances  for  employees. 

Pa.  4S4 

employee's  hand  caught  between 
rollers  of  ironing  machine.  ..Pa.  45+ 

employee  injured  by  fall  of  tie 
while  loading  car  owing  lo 
neglect  of  foreman   .... Tex.     73 

horse  held  by  plaintiff  Irighloncd  by 
locomotive  whistle  sounded  by 
employees  and  plaintiff  injured.. 

Tex.  656 

employee  injured  in  collision 
caused  by  switchman  backing 
train  without  giving  notice. .Tex.  65S 

failure  of  master  to  notify  inexpe- 
rienced servant  of  danger  of  em- 
ployment   Utah,  659 

conductor  on  train  killed  by  ca.r 
being  derailed  by  boom  of  der- 
rick alongside  track W.  Va.  83 

foreman  in  sawmill  injured  by  fall 
of  pan  of  machinery  upon  hand 
which  he  had  put  in  hole  10  re- 
pair break  when  there  was  spe- 
cial hole  for  the  purpose .Wis.  ^hcj 

plaintiiT  Axing  belt  on  shaft  and 
sleCTe  catching  as  he  was  de- 
scending from  ladder  that  broke. 

Wis.  271 

employee  injured  in  gravel  pit  by 
top  of  bank  falling  upon  h: 


Wis 


279 


employee  injured  by  bursting  of 
Meam  pipe Wis.  7S1 

employee  injured  by  clothing  catch- 
ing in  machjaery  while  oiling  it. 

Wis.  784 


Master  and  Servant—  OnA'niM'i/. 

traordinary  care    Wis.  784 

acts  of  ihiril  persons  not  employed 

by  master  increasing  danger  cf 

servant's  employment 

U.  S.  Circ.  App.  669 
alteration  of  truck  by  third  persons 

without  knowledge  of  employer 

U.  S.  Circ.  App.  66g 
Maxims. 

tci  ipia  loquitur 

N.  J.  196;  N.  V.  304 

Mental  Suffering. 

caused  by  delay  in  delivery  of  tele- 
gram    Ala.  487 

brakeman  knocked  from  box  car 
by  pipe  crossing  track   111.   it; 

person  injured  in  collision  between 
wagon  he  was  driving  and  train 
at  crossing Kan.   144 

passenger  ejected  from  train. .Kan.   S43 

person  injured  by  fright 

Mass.  566,  573 

woman  driving  coming  into  contact 
with  sieel  girder  in  street.. Tenn.  237 

use  of  abusive  language  10  passen- 
ger b/  other  passengers  . .  .Tex.  241 

injured  in  cullisiun  while  driving 
across  railroad  track Tex.   346 

failure  to  deliver  telegram;  when 
damages  cannot  be  recovered  for 
mental  suffering Tex.  S07 

Miner. 

injured  by  explosion  ol  powder  in 
holes thatmissed  firsttime.. Utah,  659 

Mortgage. 

attorney  liable  for  failing  to  dis- 
cover liens  on  property  where 
lender  told  him  10  search  though 
borrower  was  to  pay Pa.     69 

Motormaii. 

killed  while  operating  car  by  de- 
fective condition  of  track  due  lo 
alleged  negligence  of  track  fore- 
man      N.C.  334 

dcclar 
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till  Jast   before  ibe   dcTailment, 
part  of  reigeila X,  C.  640 

child  iojDTed  bf  electric  car  ai 
croMiog.  motomuD  exercuiaf 
judgment  at  critical  nioaiefit.  ap- 
pljtag  brake  intlead  of  asing  tk- 
Terse  faaadle N.  V.    44 

mao  atleiDpting  to  cro»s  track  and 
falling  in  front  of 
man  conld  have  stopped  before 
reaching  the  man  who  hu  ran 
over  and  killed Pa.    fa 

declaration*  of  motonnan  made 
two  minntet  after  the  accident 
admissible  Pa.    (n 

M ODlclpal  Corporatloiut. 

injuied  by  stepping  oB  sidewalk  to 
bed  of  street  that  was  being  re- 
paved,  evidence  of  degree  of  care 
exercised III.     II 

iraveter  driving  into  hiichtog  post 
in  street  that  had  ao  pari  sc; 
apart  for  sidewalk Ind.  331 

(allinft  into  cellar  in  sidewalk  and 
breaking  leg;  not  error  to  show 
leg  10  jury Kan.  535 

omnibus  driver  crushed  between 
top  of  omnibus  aod  timbers  of 
railroad  trestle  above  public 
street Kan,  541 

horse  frigbtened  on  bridge  ap- 
proach and  wagon  sliding  off  un- 
guarded side Kan.  S45 

injured  by  falling  into  ungnarded 
opening  in  street Ky.  363 

owners  of  bridge  may  maintain 
aclion  against  owners  of  towboat 
for  damage  10  bridge  although 
all  requirements  for  building 
bridge  have  not  been  complied 
with  when  the  omission  of  such 
requirements  was  not  proximate 
cause  of  damaj^e Me.  797  | 

defect  in  highway;  notice  to  select- 
men    Me.  BcM 

public  using  sidcwal';  constructed 
by  private  parties;  town  liable 
for  defects Me.  804 

person  injured  by  falling  in  hole  in  1 


timmtd. 

sidewalk;   piivate  way;  liability 


notice  to  city  by  hnsband  <i  injoty 
sostaiocd  by  wife  snAcient  to 
antho.iic  action  by  wife  ..Mass.  a 

plainiifl  lalling  and   breaking  leg 


act  leqaiting  notice  of  injory  to  be 
girea  to  dty  law  department 
wiituD  three  months  is  valid. . . . 

Mkh.  376 

conn  limiting  defense  of  dty  in 
action  fo:  injuries  by  striking 
oLt  that  no  notice  had  been 
serveJ Micb.  37* 

injured  while  driving  across  street 
railroad  track  by  carriage  orer- 
taming Miss.  58; 

horse  frightened  by  wagons  stand- 
ing in  village  street  contrary  to 
ordinance X.  Y.     41 

action  by  husband  for  loss  of  serv- 
ices of  wife  is  an  action  for  per- 
sonal injuries  and  service  of 
notice  to  city  is  necessary.. S.  Y.     4; 

injury  to  health  of  (daintiff's  wife 
and  children  by  permitting  ac- 
cumnlaiion  of  stagnant  water  is 
personal  injury  and  requires 
notice  to  city X.  Y.  ai: 

complaint  alleging  failure  of  city 
to  provide  in  contract  that  con- 
tractor be  liable  for  negligence 
in  performing  contract S.  Y.  ii; 

complaint  charging  negligence  of  a 
city  in  permitting  excavation  to 
remain  in  street  without  guards 
or  lights  into  which  plaintiff  fell, 
insufficient  to  warrant  verdict  for 
negligence  in  failing  to  erect 
guard  between  street  and  lot. . . . 

X.  Y.  121 

injured  by  falling  while  attempting 
to  walk  on  icy  sidewalk'  . . .  N.  Y.  414 

water  collected  on  roof  of  building 
and  flowing  over  sidewalk  where 
it  froie X.  Y.  414 

tee  and   snow   remaining  on  side- 
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Hunictpal   Corporattons  —  Con- 

w»]k  for  two  weeks,  consiruclive 
notice  to  city N.  Y.  6o» 

plaintiff  walking  and  injured  on 
defective  sidewalk  that  he  knew 
was  in  bad  condition Ha.  lii 

uivner  of  building  liable  (or  inju- 
ries to  persons  falling  into  ele- 
vator opening  in  sidewalk  chough 
nola  nuisance R.  I.     71 

borse  frightened  by  pile  of  stones 
in  slreei  and  plainliH  thrown  oul 
of  wagon Tex.  (J4S 

wagon  upset  by  running  over  pile 
of  sand  in  street  being  repaved 
and  plaintiff  Injured Va,  162 

(allure  of  city  to  keep  drains  open 
and  land  injured  by  overflow  of 
water W.  Va.  W<r 

Navigation. 

collision    between    steamships     in 


•rithoi 


n  up.. 


U.  S.  Circ.  App.  673 
pilot  is  agent  of  vessel  he  navi- 
gates, and  those  who  are  responsi- 
ble for  its  navigation  are  respon- 
sible for  his  acts.. U.S.  Circ.  App.  677 
resp^msibiliij  for  navigation  of 
vessel  when  chartered  and  when 

demised U.  S.  Circ.  App.  677 

vessel  wrecked  through  negligence 
o(  pilot U.S.  Circ.  App.  677 

»w  Trial. 

misconduct  of  jury  in  presenting 
letter  to  defendant's  atioraey  re- 
questing employment  be  given  to 
plaintif[  and  finding  verdict  for 
de(endani Minn.   1S3 

re(usal  o(  trial  court  10  grant  new 
trial  on  ground  of  no  discretion 
was  error U.  S.  Circ.  App.  681 

Notice. 

of  defect  in  bridge  must  be  shown 
to  have  been  known  by  chairman 
of  county  board Kan.   537 

defect  in  highway:  notice  to  select- 
men Me.  S04 

to  city  by  husband  of  Injury  sus- 
Vol.  H-S7 


Notice  —  CunliHtud. 
tained   by  wife  sufficient  to  au- 
thorize action  by  wife  .Mass.  J64 

act  requiring  notice  of  Injury  to  be 
given   to    city   law    department 

within  three  months  is  valid 

Mich.  376 

contract  of  shipment  of  horses  re- 
ft quiring  written  notice  of  damage 
when  complied  with  by  oral 
notice '.  Xcb.     at. 

action  by  husband  for  loss  ol  serv- 
ices of  wife  is  an  action  (or  per- 
sonal injuries  and  service  of 
notice  to  city  is  necessary.. N.  V.     43 

ice  and  snow  remaining  on  side, 
walk  for  two  weeks  constructive 
notice  to  city N.  Y.  603 

10  owner  that  dog  had  trespassed 
no  jusiificailon  for  shooting     . . . 

R.  I.  I3S 

Notice  to  City. 

injury  to  health  of  plaintiff's  wife 
and  children  by  permitting  ac- 
cumulation of  stagnant  water  is 
personal  Injury  and  requires 
notice  to  city N.  Y.  aij 

Nuisance. 

injured  by  (ailing  over  obstruction 

walk III.  S07 

no  custom  or  usage  can  justify  the 

street III.  50? 

owner  of  building  liable  (or  inju- 
ries to  person  falling  into  eleva- 
tor opening  in  sidewalk  though 
notanuisance R.I.     ^l 

Ordinance. 

burse  frightened  by  wagons  stand- 
ing in  village  street  contrary  to 
ordinance N.  Y.     41 

Parent  and  Child. 

boy  nineteen  years  of  age  living 
with  father  trading  horte  for 
father's  mule,  mule  berame 
boy'a  property W.  Va.  47s 
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Partners. 

lEabilily  of  partner  lor  injurieB  to 
servant  of  third  person 111.  5 

incorporators  failing  to  perfect 
corporation  liable  as  partners  for 
'or's Ill-  5 

declaration  of  partner  not  binding 
on  lirin  in  action  for  personal 
injuries Pa. 

Penalty. 

ten    per  cent,   penaky  allowed   for 

prosecuting  appeal  for  delay 

Hi.  3 

Photf^^raphs. 

to  be  admissible  must  be  veriHed 
by  proof  that  ihey  are  correct 
resemblances N.  J,  4 

of  place  of  accident  taken  two 
years  afterwards  inadmissible..  . 

N.  C.  + 

Pliyslciau. 

opinion  of  physician  that  injury 
was  due  to  certain  cause,  admis- 
sible 111.  I 

objection  to  hypothetical  question 
to  physician III.   r 

malpractice  of  surgeon  of  railroad 
company Iowa, 

a  physician  when  employed  in  hta 
professional  capacity  is  required 
to  exercise  the  skill  and  care 
which  physicians  practicing  "  in 
similar  localities  "  possess 


r  for 


e  of 


less 


amount  of  damages  sus- 
tained by  reason  of  his  negli- 
gence   Iowa,   I 

testimony  of  physician  as  to  con- 
templated action  by  plaintiff  ex- 
cluded    Mich.  7 

testimony  of  physician  as  to 
whether  plaintiff  made  pretense 
of  injuries  excluded Mich.  7 

statement  of  party  to  his  physician 
that  he  has  lost  his  sexual  pow- 
ers not  admissible Minn.  3 

testimony  of  physicians  as  to 
physical  condition  of  plaintiff  two 
years  before  accident N.  V.  4 


Phygician —  Continutd. 

testimony  of  a  physician  thai  im- 
potency  sometimes  ensued  from 
a  physical  condition  such  as 
plaintiff's,  improperly  admitted.. 

N.  V.  430 

Physical  Examination. 

refusal  of  trial  judge  to  require 
plaintiff  who  alleged  that  he 
suffered  from  albumen  and 
sugar    in    his   urine   to   produce 


specin 


Ind. 


Pier. 

plaintiff  driving  tramway  car  in- 
jured by  legs  being  caught  by 
hawser  stretched  across  tramway 
oD  pier Mich.  719 

Pilot. 

is  agent  of  vessel  he  navigates  and 
those  who  are  responsible  for  its 
navigation  are  responsible  for 
his  acts U.  S.  Circ.  App.  67; 

vessel  wrecked  through  neglig-ence 
of  pilot U.  S.  Circ.  App.  677 

Plate  Glass  Insarance. 

employees  of  contractor  removing 
obstruction   without  notifying  as 

required  by  insurance  policy 

N.  Y.  77* 

Platform  of  Car. 
ding  on  platform  of  street  car  not 
negligence /*■/■  jr Neb.     at 

thrown   from   platform   while   car 

is  rounding  curve Neb,     34 

boarding  moving  street  car  by 
front  platform N.  Y.  76; 

Pleading-. 

action   for  failure  to  deliver  goods 
ti  contractu,  not  tx  driiclo 


complaint  alleging  failure  to  exer- 
ic  due  care  alleges  negligence 
ily,  and  instruction  that  same 
noants  to  wilful  negligence  is 

ror Ala.  483 

a  declaration  that  pUintifT  was  in- 
jured "  because  of  the  wilful, 
careless  and  negligent  act  of  the 
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defendant  in  manner  and  form 
following"  does  not  charge 
"wilful"  negligence IH.   i 

filing  additional  coumsi  staiute  of 


..III. 


complaint  failing  to  allege  want  of 
contributory  negligence  ...  .Ind. 

allegation  that  defendant's  train 
ran  upon  crossing  "  without  first 
coining  to  full  stop  "  not  based 
entirely  on  see.  2293,  Rev,  St. 
1894 Ind.   I 

right  of  action  under  statute  for  in. 
juries  hy  reason  of  defective 
roads  or  bridges  does  not  change 
btirden  of  proof  of  non-negli- 
gence of  plaintlEf Kan.   t 

damages  for  loss  of  memory  in 
order  to  entitle  recovery  must  be 
specially  pleaded Kan.  1. 

allegation  that  cars  were  negli- 
gently run  against  tender  sus- 
tained by  prtx>f  thai  result  fol- 
lowed from  omitted  act  ..  .Minn.  7 

motion  to  strike  matter  from  plead- 
ing should  refer  specifically  to 
statement Neb.  * 

objection  that  petition  does  not 
state  cause  of  action  made  after 
commencement  of  trial Neb.  4 

variance  between  pleading  and 
proof;  nonsuit N.  J. 

complaint  alleging  failure  to  city  to 
provide  in  contract  that  con- 
tractor be  liable  for  negligence  in 
performing  contract   N.  Y.  3 

complaint  charging  negligence  of  a 
city  in  permitting  excavation  to 
remain  in  street  niihout  guard 
or  lights  into  which  plaintiff  fell 

negligence    in    tailing    to    erect 
guard  between  street  and  lot. . . . 

N.  Y.  l: 
variation   between   facts  staled   in 
original  and  amended  complaint 

signed  by  guardian  iirf /iAti 

N.  Y.  6: 
allegation  that  electric  car  ran  into 


Pleatltng  —  Cenlintud. 

plaintiff's  wagon  without  his 
fault,  sufficient R,  I.  647 

complaint  in  action  for  malpractice, 

what  allegations  sufficient 

Wis.  97 

Practice. 

an  objection  that  there  is  a  variance 
must  be  made  at  time  evidence 
isoffered  111.  113 

a  judgment  cannot  be  entered  niou' 
fru  lune  at  a  subsequent  term 
unless  judgment  was  in  fact 
rendered  at  previous  term 111.   115 

separate  assignments  of  error  10 
sufficiency  of  paragraphs  of  com- 
plaint raised  for  first  lime  on 
appeal Ind.  t33 

improper   remarks  of    counsel    to 

alleged  errors  stated  to  be  argued 
in  regular  brief  and  no  such  brief 
filed Ind.  525 

court  limiting  defense  of  city  in 
action  for  injuries  by  striking  out 
that  no  notice  had  been  served , . 

Mich.  376 

motion  to  strike  matter  from  plead- 
ing should  refer  specifically  to 
statement Neb,  400 

objection  that  petition  does  not 
stale  cause  of  action  made  after 
commencement  of  trial. . . .  Neb,  400 

court  cannot  consider  whetbercom- 
plaint  should  have  been  dis- 
missed when  defendant  did  not 
appeal  and  plaintiff's  appeal  was 
because  of  insufficient  damages,. 

N.  Y.  426 

when  question  of  negligence  is  for 
jury,  when  for  court     . .   W,  Va.     88 

bill  of  exceptions  purporting  to  set 
out  all  the  evidence W.  Va.     68 

nonsuit  granted  at  close  of  de- 
fendant's evidence Wis.  27a 

ject  to  control  of  trial  judge  . 


larks  of  c. 


Wis.  473 
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Pra«tiC«  —  Centinufd. 

nc^rapber  and    counsel   for  dC' 
fendani Wis.  478 

receiver  of  railroad  ordered  to  pay 
judgment  for  personal  injury 
after  foreclosure  proceedings  in- 

sciiuied.  erroneous 

U.  S.  Circ.  Ci.  104 

PreHumptlon. 

the  fact  that  dead  body  was  found 
in  cellar  near  gas  pipe  from 
which  gas  was  escaping  raises 
no  presutnption  Af  negligence  of 
gas  company Md.  I7J 

death  not  occurring  within  a  year 
and  a  day  after  injury  .    .  .N.  Y.     57 

body  found  on  track  no  presump- 
tion of  negligence  (hat  failure  to 
guard  crossing  was  cause  of 
death Pa.  777 

Principal  and  Acent. 

declarations  of  defendant's  agent 
that  claim  would  soon  be  settled 
by  company  nut  part  of  rts 
g"ta Ky.   358 

pilot  is  agent  of  vessel  he  navigates 
and  those  who  are  responsible  for 
its  navigation  are  responsible  for 
his  acts U.  S.  Circ.  App.  677 

Private  Way. 

public  using  sidewalk  construct 
by -private   parties;    town   liable 
for  defects Me.  804 

person  injured  by  falling  in  hole  in 
sidewalk:  private  wav;  liability 
of  town Me.  804 

Proximate  Caiiae. 

mere  fact  thai  some  other  cause 
operates  with  negligence  of  de- 
fendant to  produce  injury  does 
not  relieve  defendant Iowa,  136 

owners  of  bridge  may  maintain 
action  against  owners  of  towboat 
for  damage  to  bridge  although 
all  requirements  for  building 
bridge  have  not  been  complied 
with  when  the  omission  of  such 
requirements  was  not  proximate 
cause  o(  damage Me.  797 


Proximate  \:9Mse  —  Omtiniud. 

body  of  deceased  found  in  diuh 
recently  dug  and  left  unligbtcd.. 

Minn.  7? 

ejection  from  train  not  prozimaie 
cause  0/  injuries  from  trip  across 
prairie  necessitating  spending 
night  in  open  air Neb    40 

accident  at  crossing;  train  ob- 
structing it  for  twenty  minutes; 
horse  frightened  by  approaching 
train  on  track  behind   X.  Y.     j 

falling  over  wire  on  sidewalk  and 
hurting  knee  causing  abscess, 
blood  poisoning  ensuing,  gas- 
tritis, death   S".  Y.     5 

one  causing  injuries  resulting  in 
death  liable  far  death  though  i[ 
would  not  have  resulted  if  physi- 
cian bad  properly  treated  pa- 
tient     X.  V.  2: 

Public  Policy. 

a  railroad  relief  association  oi^n- 
itcd  for  bcnelii  of  employees  is 

Public  Way. 

public  vsing  sidewalk  constructed 
by  private  parlies;  town  liable 
for  defects Me.  S. 

Railroads. 

brakeman  injured  whjl:  going  be- 
tween cars  to  couple  them. .Ala. 

boy  engaged  by  defendant's  em- 
ployee without  authority  and 
killed  while  riding  on  freight 
train  by  derailment Ala. 

brakeman  injured  while  coupling 
cars,  in  disregard  of  rules. .  Ala.  iS; 

switchman  injured  while  coupling 

children  walking  on  railroad  trestle 
struck  by  train  and  one  killed  .- 

Ala.  4S: 

employee  nineteen  years  old  in- 
jured by  falling  from  rapidly 
moving  hand  car Ala.  41 

passenger  injuietl  by  derailment  of 
train  caused  by  broken  rail. .Ark.   [if 

death  of  passenger  from   injuries 
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Ark.  1 

dog  killed  by  train Ark.  i 

person  walking  along  street  injured 
by   car  door  of   moving    freight 

train  falling  upon  him Ark.  4 

conductor  killed  by  car  running 
Into  him  as  be  was  puitin^  trol- 
ley on  wire  overhead Colo,  3 

brakeman  injured  while  coupling 
moving  cars  contrary  to  regula. 

tions Colo.  3 

mule  killed  on  track  by  train  

Colo.  J95;  Ky.  5 


r  of  s 


r  failin 
iured    while 


assist    passenger 

alighting  al  iransfcrpoint.. Conn.  3 

electric  car  colliding  with  wagon 
crossing  from  one  track  to  an- 
other  Conn.  3 

electric  car  has  no  paramount 
right  to  use  of  street Conn.  3 

brakeman's  foot  caught  in  space 
between  ties  uf  track  while  be 
was  coupling  cars 111.   i 

passenger  riding  on  street  car  steps 
injured  in  collision  with  wagon.. 
lit.  I 


brakeman  knocked 

rom  top  of  box 

car     by     pipe    c 

ossing     switch 

plaintiff  while  in 

elegraph   office 

injured    by     car 

being    thrown 

against  it  bv  a.  Ira 

n  running  into 

the  car  that  was 

one  uf  a  train 

employee  of  coal 

ompany  killed 

by  train   that  coll 

ded  with  a  car 

he  was  pushing  . 

III. 

effort  to  stop  train 

after  collision 

seemed  probable, 

no  defense..  III. 

remarks  of  counsel 

isloncKligence 

of  defendant   in 

unning  cars  on 

•witch    track    when    other    em- 

ng from  work. 

it  ruck  by  train  whi 

e  attempting  [o 

pass  over  crossin 

g  olMured   by 

smoke    and    dus 

of   train   just 

Railroads—  Coflfinufi/. 

boy  injured  by  attempting  to  jump 
on  moving  freight  train III.  501 

passenger  after  boarding  street  car 
and  standing  on  fool-board 
struck  by  wagon  standing  in 
street Ill,  503 

passenger  attempting  to  change 
from  forward  street  car  to  rear 
one  at  temporary  stop    III.  696 

conduct  of  passenger  indicating 
wish  to  alight 111.  696 

passenger  using  limited  ticket  two 
weeks  after  its  purchase III.  69S 

person  signaling  street  car;  when 
becomes  passenger III.  700 

allegation  that  defendant's  train 
ran  upon  crossing  "  without  first 
coming  to  full  stop"  not  based 
entirely  on  sec.  Mqj,  Rev.  St.. 
i3^ Ind.   tl6 

railroad  company  liable  for  dam- 
ages from  fire  from  combustibles 
on  right  of  way  regardless  of  care 
in  construction  and  operation  of 
locomotive Ind.  133 

service  of  notice  to  have  railroad 
agent  examined  as  to  money  in 
his  hands  under  statute  relating 
to  judgment  ubuined  for  killing 
stock Ind.  328 

limiting  liability  for  negligence  as 
condition  for  carrying  matter  for 
express  company Ind,   335 

death  of  express  messenger  by 
negligence  of  railway  company: 
release  in  contract  of  employ- 
ment  Ind.  33S 

person  injured  while  taking  his 
goods  out  of  freight  car  by  pan 
of  train  t>acking  into  the  car  after 
station  agent  said  there  was  lime 
to  do  it   Ind.  340 

failure  to  restore  highway  by  rail- 
road at  cn>ssing;  Horner's  Rev. 
St.  iSi)().  sec.  3((i)3 Ind.  516 

plainliff  injured  by  wagon  slipping 
on  icy  highway  not  restored  to 
fjrmer  rondili^in  of  railroad  at 
cr<»tini!     Ind.   SI6 

injured  while  aliijhting  from  mov- 
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Railroads—  C>nA'»»ir(/. 

ing  irain  after  escorting  passen- 
gers lo  seats Ind.  ; 

brakeman  on  cotistruclion  train  in- 
jured in  derailment Ind.  7 

employee  of  railroad  injured  by 
foot  being  caught  between  flat 
car  on  down  grade  and  platform. 

Ind.  Ter.   5 

a  railroad  relief  association  organ- 
ized  for   benefit  of  employees  is 

acceptance  of  benefits  of  relief 
association  by  employee  relieves 
railroad  company  from  liability 
for  injury Iowa, 

malpractice  of  surgeon  of  railroad 
company Iowa, 

evidence  that  locomotive  had  passed 
place  a  feiv  moments  before  fire 
was  discovered  though  no  one  saw 
spark  fall  sufficient  to  charge  de- 
fendant    Iowa,   t 

railroad  company  liable  for  death 
of  car  inspector  while  under  cars 
and  who  failed  to  put  red  flag  on 
train Iowa,  i; 

fireman  injured  while  riding  on 
pilot  of  engine  in  switchyard  by 
being  jarred  therefrom  by  defect 
in  railroad  track Kan.   i. 

evidence  that  there  was  a  defect 
in  the  track  and  that  an  injury 
occurred  to  an  employee  is  not 
sufficient  to  warrant  a  recovery . , 


grove  of  trees  allowed  by  railroad 
company  to  grow  upon  its  right 
of  way  at  crossing  and  obstruct- 
ing view  of  track   Kan.   i 

plainiilT  injured  while  assisting  in 
loading  his  stock  into  car  by  it 
crushing  him  as  he  was  helping 
to  push  it  up  to  chute Kan.   i 

boy  just  let  out  of  nearby  school 
with  other  children  run  down 
nhile  crossing  street  in  front  of 
electric  car  traveling  at  rate  of 
twelve  mites  an  hour. . Kan.   5 


VlaWTQaiAa—  Continued. 

knowledge  of  defects  in  switch 
yard  by  railroad  company  neces- 
sary to  render  it  liable  for  injury 

to  employee Kan. 

omnibus  driver  crushed  between 
lop  of  omnibus  and  timbers  of 
railroad  trestle  above  public 
street Kan. 

ejection  of  passenger  from  train 
for  failure  to  pay  extra  fare,  he 
not  having  procured  ticket  be- 
cause office  was  not  open  ..Kan. 

plaintiff  crossing  tracks  and  step- 
ping back  to  allow  train  to  pass 
injured  by  train  on  other  track. . 
Kan. 

culvert  forming  part  of  crossing  is 
part  of  railroad  structure  .  .Kan. 

killed  by  train  while  driving  over 
defective  crossing Kan, 

injured  while  alighting  from  train 
that  stopped  beyond  station  plat- 
form at  night Ky. 

;arrier  not  liable  for  damages  for 
delay  in  transportation  of  animal 
beyond  its  own  line Ky. 

:ollision    between    street  car  and 

wagon  going  in  same  direction. . 

Kj. 

railroad  employee  run  over  by 
locomotive  operated  by  fireman 
may  maintain  action  against 
crew  and  railroad  company 
jointly Ky. 

employee  injured  by  lever  handle 
of  hand  car  that  he  was  operat- 
ing breaking Ky. 

passenger's  arm  protruding  from 
window  struck  by  post  as  train 
was  passing  through  tunnel. .Ky. 

passenger  killed  by  reason  of  his 
head  protruding  from  car  win- 
dow struck  by   post  while  train 

was  passing  through  tunnel 

Ky. 

lection  hand  injured  by  being 
struck  by  piece  of  coal  thrown 
from  chute Ky, 

street  car  starting  while  plaintiff 
was  alighting Ky. 
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child  in  view  o/  motorman  struck 
by  siep  of  and  run  over  by  elec- 
tric car    La.   i6a 

passenger  alighting;  from  ira 
injured  by  trunk  falling  < 
while  passing  by  baggage 
way  to  lunch  room La.  i66 

passenger  riding  on  outside  step  of 
electric  car  and  striking  head 
against  electric  light  pole  ...La. 

collision  between  electric  car  and 
nragon,     horse     bolting     across 

liability    of 

goods  accepted  for  delivery  be- 

power  of  local  agent  to  make  spe- 
cial agreement  extending  liabil- 
ity of  railroad  company 

plaintiff  driving  tramway 
jured  by  legs  being  caught  by 
hawser  stretched  across  tramway 
on  pier Mich.  719 

train  colliding  wtih  vehicle  at  pri- 
vate farm  crossing Minn.   i8t 

collision  between  wagon  and  loco- 
motive at  crossing Minn.  378 

child  straying  on  track  unfenced 
and  injured  by  train   Minn.  730 

employee  helping  to  coal  tender 
injured  by  detached  part  of  train 
colliding    Minn.  736 

child  traveling  alone  carried  be- 
yond station Miss.  395 

mule  injured  In  transportation  on 
train Miss.  396 

horse  frightened  by  locomotive 
whistle  and  jumping  over  fence 
and  killed Miss,  584 

sleeping  car  companies 


..Mis 


586 


passenger  insulted  and  assaulted 
by  sleeping-car  porter Miss.  5S6 

employee  injured  by  top  of  bank 
falling  upon  him  after  earth  had 
been  scooped  out  by  direction  of 
foreman Mo.   1S4 

injured  by  start  of  street  car  while 
alighting:  verdictforti Mo.  397 


Railroads—  ConHnutd. 

riding  on  platform  of  street  car  not 
negligence  pir  se    Neb.     24 

thrown  from  platform  while  car 
was  rounding  curve Neb.     24 

contract  of  shipment  of  horses  re- 
quiring written  notice  of  dam- 
age when  complied  with  by  oral 
notice Neb.     a6 

persons    ejected    from    train   may 

either  case Neb.  4OO 

plaintiffs  ejected  from  train  at  sta- 
tion because  train  did  not  stop  at 
further  station  for  which  they 
had  tickets Neb.  400 

ejection  from  train  not  proximate 
cause  of  injuries  from  trip  across 
prairie  necessitating  spending 
night  in  open  air Neb.  400 

section  hand  repairing  roadbed 
killed  by  train  running  overbim. 

Neb.  405 

duty  of  railroad  to  transport  cars  of 

other  companies  over  road 

Neb.  743 

brakeman  injured  while  coupling 
car  of  other  road  equipped  differ- 
ently  Neb.  743 

employee  accepting  money  from 
relief  department  of  railroad 
company  after  injury Neb.  743 

horse  upon  track  because  of  want 
of  fence  frightened  by  train  and 
injured Neb.  746 

bull  killed  on  track  not  fenced 

Neb.  748 

injured  by  driving  over  land  at 
end  of  highway  and  falling  into 
railway  cut  not  fenced N.J,     38 

run  over  by  electric  car  as  pedes- 
trian was  attempting  to  cross 
street  - N.  J.     31 

escaped  horses  killed  on  track 
through  negligence  of  owner. . . . 

N.J.    33 

electric  car  colliding  in  night-lime 
with  farm  wagon  at  rest  one 
comer   of   which   extended  over 
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Railroads—  ConHnued. 

track  and  upon  which   Ihe  plain- 
tiff was  asleep N.  J. 

car  overtaking  and   colliding  with 

vehicle  on  track N.J. 

passenger  after    arising   lo   alight 
from  street  car  before  ii  slopped 
thrown   oR   by   jerk   of   car  ... , 
N.J. 
train  colliding  with  vehicle  at  cross- 
ing  N.  J.  408 

planking  removed  from  crossing 
and  sleigh  overturned  by  sliding 

along  rail  of  track N.  Y. 

child  injured  by  electric  car  at 
crossing,  motorman  exercising 
judgment  at  critical  moment, 
applying  brake  instead  of  using 

reverse  handle N.  Y. 

accident  at  crossing,  train  obstruct- 
ing it  for  twenty  minutes;  horse 
frightened  by  approaching  train 

on  track  behind N,  Y.    49 

Injured  while  attempting  to  cross 

track  in  front  of  cable  car  after 

.    one    car    had  been   allowed    to 

pass, N.  Y.  aog 

■truck  and  killed  by  train  at  sta- 
tion  N.  Y.  416 

in  collision  between  street  cars 
duty  is  imposed  on  defendant  of 

showing  due  care      N.  Y.  419 

boy  crossing  street  knocked  down 
by  car  after  driver  whipped  up 

horses N,  Y.  435 

admission  of  evidence  that  brake- 
man  who  failed  to  flag  approach- 
ing (rain  and  collision  ensued 
was  known  as  "  Craiy  Brown  " 

error N.  Y.  604 

wagon  driven  in  front  of  approach- 
ing train  at  crossing  and  thrown 
against    passenger    waiting    on 

platform  N.  Y.  608 

evidence  of  expert  as  to  cause  of 
derailment  excluded  where  cause 

was  apparent N.   Y.  753 

lamp  falling  upon  passenger  in 
f^i" N,  Y.  753 


■X  crossing  a  street  railway 


Railroads—  Contitmed. 

has  no  paramount  right  of  way.. 

N.  Y  765 
collision  at  street  crossing  between 

street  car  and  wagon N.  Y.  765 

child  thrown  from  suddenly  started 

street  car . .    N.  Y.  769 

car  inspector  allowed  to  ride  in  ca- 
boose not  fellow-servant  of  in- 
competent brakeman  through 
whose  negligence  collision  oc- 
curred      N.  Y.  773 

alighting  from  moving  street  car. . 

N.  Y.  774 
motorman    killed  while  operating 
car    by    defective    condition    of 
track  due  to  alleged  negligence 

of  track  foreman N.  C.  324 

plaintiff  walking  on  railroad  track 
and  stepping  from  safe  to  unsafe 

place  and  run  over N.  C.  mj 

killed  by  train  while  walking  on 

track  at  night N.  C.  634, 

intoxication  of  person  killed  on 
track  by  train  that  gave  no  sig- 
nal, no  excuse N.  C.  637 

alighting  from  slowly  moving  train 

station  in  night-time   . .   N.  C.  £43 
injured  while  riding  with  driver  of 
wagon   that  was    turned   out   of 
track   with   another   in   front  of 

trolley  car Pa.    61 

lan  attempting  to  cross  track  and 
falling  in  front  of  car  that  motor- 
man  could  have  stopped  before 
reaching  (he   man  who  was  run 

over  and  killed Pa.    6a 

testimony  of  a  witness  (hat  a  per- 
son bad  said  he  had  jumped  off 
car  and  ran  ahead  to  pull  a  man 
who  had  fallen   on   track  out  of 

the  way.  admissible Pa.    61 

killed  in  collision  while  attempting 
drive  across  tracks  at  crossing. 

Pa.     67 
struck  by  electric  car  while  cross- 
ing  street   without   looking    for 

cars Pa.  33* 

plaintiff  crossing  street  frightened 
by  ringing  of  gong  of  cable  ear 
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Railroads—  CoHiinuiJ. 
and    injured    by   aieppiag    Into 
hole  dug  alongside  track  ....  Pa.  447 

struck  bvanolher  train  after  alight- 
ing from  train  on  side  furthest 
fiom  station Pa.  451 

motormaa  failing  to  sound  gong  at 
street  crossing  and  running  down 
child  ihal  darted  from  sidewalk 
when  car  was  in  middle  of 
square Pa.  644 

body  found  on  track  no  presump- 
tion of  negligence  that  failure  to 
guard  crossing  was  cause  of 
death Pa.  777 

killed  in  collision  at  railroad  cross- 
ing     Pa.  779 

horse  that  plaintiff  was  driving 
jumping  in  front  of  car Pa.  781 

passing  between  cars  of  stationary 
freight  train  at  street  crossing  . . 

S.  C.  456 

employee  injured  by  fall  of  tie 
while  loading  car  owing  to 
neglect  of  foreman Ten.     73 

trunk  stolen  from  station  platform. 

Tex.     75 

company  liable  for  failure  of  con- 
ductor to  protecipassengcrsfrom 
insult  though  all  (he  passengers 
were  on  an  excursion,  and  tickets 
were  sold  and  collected  by  excur- 
sion officers  only Tei.  341 

two  railroads  operating  trains  over 
one  another's  road  jointly  liable 
for  insult  to  passenger Tex.  341 

train  colliding  with  team  at  cross- 
ing  Tex.  346 

killsd  at  railroad  crossing  by  train 
that  was  backing Tex.  349 

brakeman  jarred  from  top  of  box 
car  on  side  track  where  he  was         i 
setting  brake,  by  impact  of  train.  I 

Tex.  J54 

brakeman  killed  while  coupling 
cars  one  of  them  being  loaded 
with  limber  that  projected  over 
theend Tex.  255 

alighting  from  moving  train  after 


Railroads —  Continued. 
not   taking  switch  and  running 
into  him Tei.  460 

passenger  having  no  ticket  ejected 
from  train  for  non-payment  of 
extra  fare Tex.  463 

verdict  for  f  1.150  for  ejection  from 
train  not  excessive  where  ejection 
was  accompanied  by  violent  lan- 
guage   Tex.  464 

brakeman  injured,  railroad  cannot 
set  up  violation  of  rule  when 
such  violation  w»s  known  10  rail- 
road   Tex.  654 

caltleguards  placed  at  points  not 
required  by  statute Tex.  654 

brakeman  injured  by  falling  into 
cattleguard  while  coupling  cars.. 

Tex.  6S4 

horse  held  by  plaintiS  frightened 
by  locomotive  whistle  sounded 
by  employees  and  plaintiff  in- 
jured     Tex.  6s5 

employee  injured  in  collision 
caused  by  switchmen  backing 
train  without  giving  noticcTex.  658 

train  colliding  with  wagon  at  criiss- 
ing.  train  has  right  of  way  and 
failure  to  look  and  listen  is  con- 
tributory negligence Va.  :l>6 

boy  run  over  by  engine  in  railroad 
yard Va.  661 

collision  at  railroad  crossing  where 
there  were  several  tracks  occu- 
pied by  freight  cars  and  no  flag- 
man   Va.  665 

conductor  standing  on  rear  plat- 
form "f  backing  train  injured  in 
collision  at  crossing  with  another 
train W.  Va.     88 

boy  killed  while  attempting  to 
cross  over  freight  train  at  cross- 
ing      Wi».     9* 

passenger  injured  by  exploding  oil 

around  which  he  hud  liccn  con- 


led  fro 


Ifor 


another   and   while   waiting   ap- 
proached too  near  the  wreck. 

Wis.     98 
switchman    tun    over   and    killed 
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Railroads  —  Continued. 

while  coupling  can  by  fc>ol  being 
caughi  beineen  main  aad  guard- 
rail improperly  blocked Wis.  275 

swilchman  notguillyof  aegligence 
in  uncoupling  cars  of  moving 
irain Wis.  275 

contract  of  shipping  exempting 
carrierfrom  liability  fsr damages 
to  horses Wis.  476 

driver  of  wagon  and  another  per- 
son  injured  in  collision  with 
train  at  crossing.  .II.  S.  Circ.  Ct.   100 

receiver  of  railroad  ordered  to  pay 
judgment  for  personal  injury 
after  foreclosure  proceedings  in- 

stituted.  erroneous 

U,  S.  Cire.  Ct.  104 

RecelTcr. 

action  against  corporation  for  in- 
jury sustained  during  time  of  the 
receiver 111.   504 

receiver  of  railroad  ordered  10  pay 
judgment  for  personal  injury 
after  foreclosure  proceedings  in- 

stituted,  erroneous 

U.  S,  Circ.  Ct.  104 

Release. 

where  release  by  plainiilT  has  been 
pleaded  in  action  for  injuries  any 
fact  tending  to  impeach  the  re- 
lease may  be  proved N.  Y.  437 

Kea  Gestae. 

declarations  of  defendant's  agent 
that  claim  would  soon  be  settled 
by  company  not  part  of  rcj 
S^'-z Ky.  358 

declarations  of  pain  when  part  of 
r^j-ffj/iT  and  when  not Minn.  385 

statement  of  party  10  his  physician 
that  he  has  lost  his  sexual  powers 
not  admissible Minn.  385 

declarations  of  molorman  to  plain- 
tiff just  before  the  derailment 
pan  of  res  _^esta. N.  C.  640 

testimony  of  a  witness  that  a  per- 
son had  said  he  had  jumped  off 
car  and  ran  ahead  to  pull  a  man 
who  had  fallen  on  track  out  of 
the  way,  admissible Pa.     63 


Res  Gestse  —  Cfniinutd. 

declarations  of  motorman  made  two 

minutes  after  the  accident,  admis- 


sible 


.Pa. 


BUk  of  EmploymeDt. 

brakeman's  foot  caught  in  space 
between  ties  of  track  while  he 
was  coupling  cars HI. 

employee  continuing  to  work  with 
dangerous  machine  after  em- 
ployer promised  to  repair- . .  Ind.  ; 

continued  use  by  employee  of  de- 
fective machine  for  a  week  after 
promise  to  repair Ind.  ; 

brakeman  on  construction  train  in- 
jured in  derailment Ind. 

evidence  of  care  taken   to  prevent 

the   fall  of   boiler  plates  by  the 

previous  fall  of    which   plaintiff 

was  injured,  properly  admitted.. 

Kan. 

employee  injured  by  lever  handle 
of  hand  car  that  he  was  operat- 
ing breaking Ky.  3 

a  servant  is  not  required  to  take 
risks  of  carelessness  of  those  em- 
ployed  to  perform  master's  duty, 
even  if  they  are  servants  of  same 

employee  injured  by  fall  of  stag- 
ing  Mass.    ; 

pilot  injured  by  asphyxiation 
caused  by  employee  on  vessel 
closing  door  of  room  where  pilot 
slept Mass.  7: 

injured  by  pouring  damp  lead  into 
molten  lead .   . .  Mass.  71 

section  hand  ordered  by  foreman 
to  dlgeanh  from  hill  and  injured 
by  fall  of  earth Minn.  57 

employee  injured  by  lop  of  bank 
falling  upon  him  after  eatih  had 
been  scooped  out  by  direction  of 
foreman Mo,  iJ, 

employee  injured  by  falling  from 

scaffold ...Mo.  5$( 

akeman  injured  white  coupling 
car  of  other  road  equipped  differ- 
ently     ...  Neb.  743 

inor  engaged  at  dangerous  ma- 
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chine  assumes  risk  of  its  opera- 
tior. N.J.     34 

loss  of  eyesight  from  bursting  bot- 
tle at  bottling  machine  N.J.     34 

boy  injured  nhile  holding  belt  on 
pulley  made  of  rags,  by  direction 
of  engineer N.  Y.    37 

workman  shoveling  frozen  coal  by 
direction  of  foreman  and  injured 
by  fall  of  crust N.  Y.  aoi 

foreman  in  sawmill  injured  by  (all 
of  part  of  machinery  upon  band 
which  he  had  put  in  hole  to  re- 
pair break  when  there  was  spe- 
cial hole  for  the  purpose Wis.  369 

employee  injured  in  gravel  pit  by 
top  of  bank  falling  upon  him 

employee  injured  by  clothing  catch- 
ing in  machinery  while  oiling  it.. 

Wis.  784 

Roof. 

repair  of  »oof  by  landlord  not  con- 
clusive that  he  was  obligated  to 
repair  and  he  is  not  liable  for 
damages  caused  by  leak  . .  N.  V.  438 

tenant  injured  by  defective  roof 
.  while  viewing  fireworks  there- 
from       N.  Y.  440 

landlord  liable  for  negligence  of 
contractor  in  putting  on  roof  by 
which  good»  o(  tenant  were  in- 
jured though  nothing  in  lease 
required  work  to  be  done. .  .Wis.  4S0 

Bope. 

employee  loading  vessel  injured  by 
breaking  of  rope  which  caused 
platform  staging  to  fall  ....  Me.  791 

Bulea. 

brakeman  injured  while  coupling 
cars,  in  disregard  of  rules  .  .Ala.  387 

brakeman  injured  while  coupling 
moving  cars  contrary  to  regula- 
tion   Colo.  305 

brakeman  injured,  railroad  cannot 
set  up  violation  of  rule  when 
such  violation  was  known  to  rail- 
road       Tex.  654 


Scaffold. 

employee  injured  by  fall  of 
scaffold Kan.  538 

employee  injured  by  falling  from 
scaffold Mo.  589 

employee  injured  by  breaking  of 
scaffold  that  fellow  employees 
constructed  before  he  began 
work     N.  Y.  613 

Scope  of  Employment. 

child  injured  by  piece  of  ice  falling 
upon  her  from  wagon  that  had 
been  driven  from  direct  route  to 
destination  by  driver  for  his  own 
business N.  Y.  614 

servant  pushing  lodger  down  steps 
of  lodging-house N.  Y.  758 

employee  breaking  plate  glass  win- 
dow while  returning  hand  ear 
borrowed  without  employer's 
knowledge N,  Y.  763 

employees  of  contractor  employed 
to  replace  plate  glass  causing  ex- 
plosion by  removing  gas  fixtures. 

N.  y.  77J 

horse  held  by  plaintiff  frightened 
by  locomotive  whistle  sounded 
by  employees  and  plaintiff  in- 
jured    Tex.  656 

Selectmen. 

defect  in  highway;  notice  to  select- 
men    Mc.  S04 

Sbaft. 

customer  following  employee  to 
freight  elevator  and  falling  down 
shaft III.  695 

Sidewalk. 

injured  on  defective  plank  side- 
walk     III.   Ill 

injured  by  falling  into  unguarded 
opening  in  street Ky.  363 

public  using  sidewalk  constructed 
by  private  parties;  town  liable 
for  defects Me.  S04 

person  injured  by  falling  in  hole  in 
sidewalk;  private  way;  liability 
of  town Me.  S04 

falling  over  wire  on  sidewalk  and 
hurting    knee   causing    abscess 
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Sidewalk—  Cl'uftnB.rrf. 

blood  poisoning  ensuing,  gaft- 
tri lis,  death   N.  Y.     57 

injured  by  stepping  on  gravel  ihal 
fell  from  roof,  being  repaired,  to 
sidewalk N.  Y.  igg 

duty  of  carrier  as  to  its  sidewalks 
the  same  as  that  of  a  city.  .N.  Y.  199 

injured  by  falling  while  attempting 
to  walk  on  icy  sidewalk. . .  .K.  V.  414 

water  CO  Heeling  on  root  ot  building 
and  flowing  over  sidewalk  where 
it  froie   N.  Y.  414 

ice  and  snow  remaining  on  side- 
walk fur  two  weeks,  constructive 
notice  to  city N.  Y.  6oa 

injured  while  walking  on  tempo- 
rary bridge  or  sidewalk  by  step- 
ping on  protruding  nail   ...N. Y.  750 

plaintiGF  walking  and  injured  on 
defective  sidewalk  that  he  knew 
was  in  bad  condition Pa.  337 

ownerof  building  liable  for  injuries 
to  person  falling  into  elevator 
opening  in  sidewalk  though  not 

Sleeping  Car. 

sleeping  car  companies  are  com- 
mon carriers Miss.   586 

passenger  insulted  and  assaulted 
by  sleeping-car  porter Miss.  58^ 

Speed. 

boy  killed  by  jumping  from  train 
moving  al  unlawful  rate  of 
speed Miss.  580 

Staging. 

employee  injured   by  fall  of  stag- 
employee   loading    vessel   injured 
by     breaking     of     rope     which 
caused  platform  staging  to  fall . . 

Me.  791 
Stagnant  Water. 
injury  to  health  of  plaintiff's  wife 
and  children  by  permitting  accu- 
mulation of  stagnant  water  is 
personal  injury  and  requires 
notice  to  city N.  Y.  113 


Station. 

wagon  driven  in  front  of  approach- 
ing train  at  crossing  and  thrown 
against  passenger  waiting  on 
platform N.  Y.  608 

Station  Platform. 

injured  while  alighting  from  train 
that  stopped  beyond  station  plat- 
form at  night Ky.   153 

passenger  alighting  from  train  and 
injured  by  trunk  falling  on  foot 
while  passing  by  baggage  car  on 
way  to  lunch-room  La.   166 

Statute- 
legislature  authorizing  local  au- 
thorities to  regulate  speed  of 
electric  cars Conn,  jif 

ten   per  cent,  penalty  allowed  for 

prosecuting  appeal  for  delay 

111.  33S 

filing  additional  counts;  statute  of 
limitations   III.  50B 

service  of  notice  to  have  railroad 
agent  examined  as  to  money  in 
his  hands  under  statute  relating 
to  judgment  obtained  for  killing 
stock Ind.  338 

failure  to  restore  highway  by  rail- 
road at  crossing;  Horner's  Rev. 
St.  1896,  sec,  3903 Ind.   516 

right  of  action  under  statute  for  in- 
juries by  reason  0/ defective  roads 
or  bridges  does  not  change  bur- 
den of  proof  of  non-negligence 
of  plaintiff Kan.   13S 

a  public  road  to  be  a  "  defective 
highway  "  under  the  statute  is 
not  necessarily  one  that  has  been 
improved  aind  allowed  to  become 
out  of  repair Kan.  138 

notice  of  defect  in  bridge  must  be 
shown  to  have  tiecn  known  by 
chairman  of  county  board. .Kan.   537 

temporary  staging  built  by  work- 
men not  within  term  "  ways, 
works  or  machinery  "  in  statute. 

failure  to  furnish  horses  in  transit 
with  food  and  water  under  Rev. 
Stats.  U.  S Mass.  561 


DigiLizedbyGoOgle 


statute  —  Continued. 

notice  to  city  by  husband  of  injury 
"iusiained  by  wi(e  sufficient  to 
authorise  action  by  wife  ..Mass.  564 

act  requiring  notice  of  injury  to  be 
given'  lo    city    law    department 

within  three  months  is  valid 

Mich.  376 

foreign  corporations  may  sue  and 
be  sued  the  same  as  individual 
non-tesidenis Miss.  586 

injury  to  health  of  plaintiff's  wife 
and  children  by  permitting  accu- 
mulation o(  stagnant  water  is 
personal  injury  and  requires 
notice  to  city   N.  Y.  213 

application  for  physical  examina- 
tion of  plainlifl  before  trial. -N.  Y.  7Si 

gasoline  on  premises  used  for  light- 
ing and  not  for  sale  not  contrary 

caitle-guards  placed  at  points  not 
require^  by  statute Tex.  654 

amendment  of  1871  of  Code  of  Ten- 
nessee  relating  to  actions  for 
death  affects  procedure  not  bene- 
ficiaries  U.  S.  Circ.  App.  68a 

Steam. 

injured  by  steam  from  pipe  in 
water  closet  that  was  not  in- 
spected in  years Cal,  399 

Steamboat. 

passenger  waiting  on  wharf  in 
night-time  for  steamboat  injured 
by  falling  into  opening  lie.   i63 

steamboat  company  requited  to  ex- 
ercise only  ordinary  and  reason- 
able care  for  safety  of  passenger 
waiting  on  wharf  Me.   16S 

Steamship. 

limitation  on  baclt  of  steamship 
company's  ticket  as  to  liability 

for  damage  to  baggage 

U.  S.  Sup.  38a 

passenger's  baggage  injured  by  sea 
water  entering  through  porthole 
of  steamship .   U.  S.  Sup.  382 

collision  between  steamships  In 
stream,  one  without  steam  up  . . 

U.  S.  Circ.  App.  673 


EX.  909 

Steer. 

in  action  for  injuries  by  a  steer  an 
instruction  that  the  facts  essen- 
tial to  warrant  finding  a  verdict 
for  plaintiff  must  appear  from 
plaintiff's  evidence,  was  not  suffi- 
cient    Tnd.   125 

Stock. 

plainiilt  injured  while  assisting  in 
loading,  his  slock  into  car  by  it 
crushing  him  as  he  was  helping 
to  push  it  up  to  chute Kan.  149 

Stroet  Car, 

conductor  killed  by  car  running 
into  him  as  he  was  putting  trol- 
ley on  wire  overhead Colo.  303 

conductor  of  street  car  failing  10 
assist  passenger  injured  while 
alighting  at  transfer  point. .Conn.  30S 

electric  car  colliding  with  wagon 
crossing  from  one   track   10  an- 

passenger  riding  on  street  car  steps 
injured  In  collision  with  wagon.. 

III.  tto 

falling  over  satchel  in  aisle  of  street 
car III.  3*5 

in  action  (orinjuries  received  while 
alighting  from  street  car  it  was 
proper  for  plaintiff  to  compare 
her  physical  condition  at  time  of 
trial  with  wh^t  it  was  before  the 
injuries III.  3*7 

passenger  after  boarding  street  car 
and  standing  on  foot- board 
struck  by  wagon  standing  in 
SITOI III.  503 

passenger  attempting  to  change 
from  forward  street  car  to  rear 
one  at  temporary  Slop Ill,  696 

person  signaling  street  car;  when 
becomes  passenger 111.  700 

collision  between  sireet  car  and 
wagon  going  in  same  direction . . 

Ky.  156 

starting  while  plaintiff  was  alight- 
■IK Ky.  554 

child  in  view  of  motorman  struck 
by  step  of  and  run  over  by  elec- 
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Street  Car  —  Csntinued. 

passenger  riding;  on  outside  step  oF 
electric  car  and  striking  head 
against  electric  light  pole La.  558 

collision  between  electric  car  a 
wagon,  horse  bolting  acn 
track. ..  h 

fire  truck  driver  killed  in  collisi 
with  street  car  while  driving 
fire Mich.   574 

injured  by  start  o(  street  car  v 
alighting;  verdict  for  (i Mo.  397 

riding  on  platform  of  street  car  not 
negligence /*iffjir Neb.     24 

thrown  from  platform  while  car 
was  rounding  curve Neb.     24 

run  over  by  electric  cat  as  pedes- 
trian was  attempting  to  cross 
street N.J.     31 

electric  car  colliding  in  night-time 
with  farm  wagon  at  rest,  one  cor- 
ner of  which  extended  over  track 
and  upon  which  the  plaintilT  was 
asleep N.  J.   189 

car  overtaking  and  colliding  with 
vehicle  on  track N.  J.   193 

passenger  after  arising  to  alight 
from  street  car  before  it  stopped 
thrown  off  by  jerk  of  car.. .N.J.   196 

child  injured  by  electric  car  at 
crossing,  motorman  exercising 
judgment  at  critical  moment, 
applying  brake  instead  of  using 
reverse  handle N.  V.     44 

injured  while  attempting  to  cross 
track  in  front  of  cable  car  after 
one  car  had  been  allowed  to  pass. 

N.  V.  209 

in  collision  between  street  cars  duly 
is  imposed  ondefendantof  show, 
ing  due  care N.  V.  41? 

boy  crossing  street  knocked  down 
by  car  after  driver  whipped  up 
horses N.  Y.  435 

collision  of  electric  car  with  ice 
wagon  crossing  track  and  injur- 
ing helper  on  rear  of  wagon  . , . , 

N,  Y.  631 

collision  at  street  crossing  between 
street  car  and  wagon   .    ...N.  Y,  765 


Street  Car  —  Comiaued. 

boarding  moving  street  car  by 
front  platform N.  Y,  76 

child  thrown  from  suddenly  started 
street  car N.  Y.  ;6 

alighting  from  moving  street  car.. 

N.  Y.  77 

evidence  of  custom  of  stopping 
street  car  on  far  side  of  crossing 
and  o(  police  regulation  properly 
admitted N.  Y.  77- 

motorman  killed  while  operating 
car  by  defective  condition  of 
track  due  to  alleged  negligence 
of  track  foreman N.  C.  33. 

declarations  of  motorman  to  plain- 
tiff just  before  the  derailment 
part  of  r«^«/ir N.  C.  (41 

injured  while  riding  with  driver  of 
wagon  that  was  turned  out  of 
one  track  into  another  in  from  of 
trolley  car Pa.     61 

man  attempting  to  cross  track-- and 
falling  in  front  of  car  that  motor- 
man  could  have  stopped  before 
reaching  the  man  who  was  run 
over  and  killed Pa.    6: 

struck  by  electric  car  while  cross- 
ing street  without  looking  for 
cars Pa.   ija 

plaintiff  crossing  street  frightened 
by  ringing  of  gong  of  cable  car 
and  injured  by  stepping  into  hole 
dug  alongside  track Pa.  447 

motorman  failing  to  sound  gong  at 
street  crossing  and  running 
down  child  that  darted  from 
sidewalk  when  car  was  in  mid- 
dle of  square Pa.  644 

orse  that  plaintiR  was  driving 
jumping  in  front  of  car Pa.  7E1 

allegation  that  electric  car  ran  into 
plaintiff's  wagon  without  his 
fault  sufficient R.  I.  64: 

boarding  streetcar  in  motion  and 
njured  by  sudden  start    . . .  Ten.  ifa 

Street!*. 

person  walking alongstreet  injured 
by  car  door  of  moving  freight 
train  falling  upon  him Arit.  492 
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streets  —  ConHnuid. 

person  stepping  into  street  and 
struck  by  wagon,  inevitable  acci- 
dent   Cal.  4 

electric  car  has  no  paramount  right 

falling  over  side  of  walk  because  of 
absence  of  railing    Conn,  ^ 

injured  by  stepping  oti  sidewalk  to 
bed  of  street  that  was  being  re- 
paved,  evidence  of  degree  of  care 
exercised    111. 

injured  on  defective  plank  side- 
walk 111.   I 

steam  railroad  not  negligent  in 
failing  to  warn  boys  to  keep 
away  from  street  crossing  .  ■   111.   s 

injured  by  falling  over  obstruction 
placed  by  i 


ralk  . 


.   111., 


ir  usage  can  justify  the 
I  of  a  nuisance  in  the 
street 111.  5 

traveler  driving  into  hitching  post 
in  street  that  had  no  part  set 
apart  for  sidewalk Ind.  3 

falling  into  cellar  in  sidewalk  and 
breaking  leg;  not  error  to  show 
leg  to  jury Kan.   5 

boy  just  let  out  of  near-by  school 
with  other  children  run  down 
while  crossing  street  in  front  of 
electric  car  traveling  at  rate  of 
twelve  miles  an  hour Kan.  5 

omnibus  driver  crushed  between 
top  of  omnibus  and  timbers  of 
railroad  trestle  above  public 
street Kan.  5 

injured  by  falling  into  unguarded 
opening  in  street Ky.  3 

plainiilT  falling  and  breaking  leg 
after  accident  that  weakened 
ankle Mass,  7 

body  of  deceased  found  in  ditch  re- 
cently dug  and  left  unlighted  . . . 

Minn.  7 

injured  while  driving  across  street 
railroad  track  by  carriage  over- 
turning    Miss,  5 

njured  by  driving  over  land  at  end 


Streets  —  ConHnufd, 
ai  highway  and  falling  into  rail- 
way cut  not  fenced     N,  J,     28 

horse  frightened  by  wagons  stand- 
ing in  village  street  contrary  to 
ordinance N.  Y,     41 

falling  over  wire  on  sidewalk  and 
hurting  knee  causing  abscess, 
blood  poisoning  ensuing,  gastri- 
tis, death N.  Y.     57 

injured  by  stepping  on  gravel  that 
fell  from  roof  being  repaired  to 
sidewalk N.  Y.  199 

duty  of  carrier  as  (o  its  sidewalks 
the  S'ame  as  ihal  of  a  city . .  N.  Y,   199 
mplaint  charging  negligence   of 
a  city  in  permitting   excavation 

which  plaintiff  fell 
warrant  verdict  for 


r  lights 


fail 


injured  by  falling  while  att 
o  walk  on  icy  sidewalk, . 
plaintiff     struck      while 
■eel  by  beer  wagon  di 


,id  lot  ... 

N,  Y.  aai 
ttempting 
:^-Y,  414 


sing 


N.  Y.  433 


walk  for  two  weeks  constructive 
notice  to  city  N,  Y.  6oa 

injured  while  walking  on  tempo- 
rary bridge  or  sidewalk  by  step- 
ping on  protruding  nail. .  ■  .N,  Y,   750 

W.  a  street  crossing  a  street  railway 
has  no  paramount  right  of  way   . 

N.  Y.  765 

plaintiff  walking  and  injured  on 
defective  sidewalk  that  he  knew 
was  in  bad  condition Pa,  217 

owner  6f  building  liable  for  inju- 
ries to  person  falling  into  eleva- 
tor opening  in  sidewalk  though 

plaintiff  injured  while  driving 
along  street  by  pile  of  girders 
falling  and  one  striking  her     . . . 

Tenn.  237 

horse  frightened  by  pile  of  stones 
in  street  and  plaintiff  thrown  out 
of  wagon  Ten.  64S 
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Streets  —  Continued. 

wagon  upset  bj  running  over  pile 

of  sand  in  street  beinjt  repaved 

and  plaintiff  injured Va, 

fireman  driving  to  fire  injured  by 

driving  intoobstruclion  in  aireet. 

Wis.  478 
Sunday. 
delivery  of  milk  by  dairyman  on 

Sunday  work  of  necessity ,,  Kan.  545 

Surface  Water. 

failure  of  cily  to  keep  drains  open 
and  land  injured  by  overflow  of 
water W.  Va.  667 

8w  itch  man. 

run  over  and  killed  while  coupling 
cars  by  foot  being  caught  be- 
tween main  and  guard-rail  im- 
properly blocked Wis.  275 

not  guilty  of  negligence  in  un- 
coupling cars  of  moving  train. . . 

Wis.  175 

Tele^rratn. 

mental  suffering  caused  by  failure 
to  properly  dace  telegram . . .  Ala.  487 

(or  delay  in  transmitting  cipher 
telegram  consequential  damages 
cannot  be  recovered Tex.  351 

(ailure  to  deliver  telegram, , .  .Ten.  468 

delay  indelivering  telegram.   Tex,  471 

note  on  recent  decisions  in  Texas 
relative  to  delay  in  delivery  of 
telegrams Tex.  468-470 

failure  to  deliver  telegram;  when 
damages  cannot  be  recovered  for 
mental  suffering Tex.  807 

Third  Party. 

owners  of  towboat  towing  a  vessel 
liable  for  injury  while  towing 
though  those  managing  the  ves- 
sel contributed  to  the  injury    . .. 

Me.  797 

Ticket. 

passenger  using  limited  ticket  two 
weeks  after  its  purchase 111.  698 

ejection  of  passenger  from  train  (or 
failure  to  pay  extra  fare,  he  not 
having  procured   ticket  because 


.  Ticket—  CenUniud, 

ofGcc  was  not  open Kan.  541 

limitation  on  back  of  steamship 
company's  ticket  as  to  liability 

(or   damage   to   baggage 

U.  S.  Sup,  3Sl 

Towboat. 

owners  o(  towboat  towing  a  vessel 
liable  (or  injury  while  towing 
though  those  managing  the  ves- 
sel contributed  to  the  injury  .... 

Mt.  7,; 

owners  of  bridge  may  maintain 
action  against  owners  of  towboat 
for  damage  to  bridge  although 
all  requirements  for  building 
bridge  have  not  been  complied 
with  when  the  omission  of  such 
requirements  was  not  proximate 
cause  of  damage Me.  797 

Towns. 

township  a uthoriiing  bridge  to  be 
erected    less    than    sixteen    feet 

wide  as  provided  by  Code 

Iowa,  136 

defect  in  highway:  notice  to  select- 
men     Me.  8at 

public  using  sidewalk  constructed 
by  private  parties;  town  liable 
for  defects Mc.  8o( 

person  injured  by  falling  in  hole  in 
sidewalk;  private  way;  liability 
of  town Me.  Sot 

Track. 

children  walking  on  railroad  trestle 
struck  by  train  and  one  killed  , . 

Ala.  483 

passenger  injured  by  derailment  of 
train  caused  by  broken  rail. .Ark.  loj 

dezilh  of  passenger  from  injuries 
received  in  derailment  of  train. , 

Ark.  395 

mule  killed  on  track  by  train 

Colo,  495 

brakeman's  foot  caught  in  space 
between  ties  of  track  while  he 
was  coupling  cars 111.  106 

brake  man  knocked  from  top  of 
box  car  by  pipe  crossing  switch 
track III.  113 
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Track  —  Omiaiid. 

workman  engaged  in  laying  pipe 
in  trench  alongside  car  track  in- 
jured while  walking  on  track 

fireman  injured  while  riding  on 
pilot  of  engine  in  switchyard  by 
being  jarred  therefrom  by  defect 
in  railroad  track  Kan.  141 

evidence  that  there  was  a  defect  in 
the  track  and  that  an  injury  oc- 
curred to  an  employee  ,is  not 
sufficient  to  warrant  a  recovery.. 

grove  of  trees  allowed  by  railroad 
company  to  grow  upon  its  right 
of  way  at  crossing  and  obstruct- 
ing view  of  track Kan.   144 

knowledge  of  defects  in  switchyard 
by  railroad  company  necessary 
to  render  it  liable  for  injury  to 
employee Kan.  540 

plaintiff  crossing  tracks  and  step- 
ping back  to  allow  train  to  pass 
injured  by  train  on  other  track. . 

Kan.   544 

mule  killed  on  track  by  train,  ,Ky.  555 

child  straying  on  track  unfenced 
and  injured  by  train Minn.  730 

injured  while  driving  across  street 
railroad  track  by  carriage  over- 
turning  Miss.  583 

horse  upon  track  because  of  want 
of  fence  frightened  by  train  and 
injured Neb.  746 

bull  killed  on  track  not  fenced.... 

Neb.  748 

escaped    horses     killed     on    track 

through  negligence  of  owner . 

N.J.     33 

planking  removed  from  crossing 
and  sleigh  overturned  by  sliding 
along  rail  of  track N.  Y.     39 

struck  and  killed  by  train  at  sta- 
tion    N.  V.  416 

wagon  driven  in  front  of  approach- 
ing train  at  crossing  and  thrown 
against  passenger  waiting  on 
platform N.  Y.  608 

motorman  killed  while  operating 
car  by  defective  condition  of 
VyL.  II  — s8 


Track  —  CmtHnued. 

track  due  to  alleged  negligence 

of  track  foreman N.  C.  324 

plaintiff  walking  on  railroad  track 
and  stepping  from  safe  to  unsafe 
place  and  run  over N.  C.  39; 

killed  by  train  while  walking  on 
track  at  night N.  C.  634 

intoxication  of  person  killed  on 
track  by  train  that  gave  no  sig- 
nal, no  eiccuse N.  C.  637 

injured  while  riding  with  driver  of 
wagon  that  was  turned  out  of  one 
track  with  another  in  front  of 
trolley  car Pa.     61 

roan  attempting  to  cross  track  and 
falling  in  front  of  car  that  motor- 
man  |could  have  stopped  before 
reaching  the  man  who  was  mn 
over  and  killed ..      .Pa.     6a 

killed  in  collision  while  attempting 
to  drive  across  tracks  ai  cross- 
ing    Pa.     67 

body  found  on  track  no  presump- 
tion of  negligence  that  failure  to 
guard  crossing  was  cause  of 
death Pa.  777 

horaes  killed  on  track  where  com- 
pany were  not  required  to  fence. 

Tei.  859 

horse  escaping  and  killed  on  rail- 
road track  by  train. . .  .Tex.  466,  467 

mule  killed  on  track W.  Va.  47s 

passenger  injured  by  exploding  oil 
tank  on  track  in  train  wreck 
around  which  he  had  been  con- 
ducted from  one  train  to  wait  for 
another  and  while  waiting  ap- 
proached too  near  the  wreck. . . . 

Wis.     98 
vitchman    run    over   and    killed 
while  coupling  cats  by  foot  being 
caught  between  main  and  guard- 
rail improperly  blocked Wis.  37s 

TrolD. 

injured  while  alighting  from  train 
that  stopped  beyond  station  plat- 
{orm  at  night Ky.  153 

accident  at  crossing,  train  obstruct- 
ing it  for  twenty  minutes;  horse 
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Train—  Continued. 
frigbieoed  by  approaching  iraln 
oo  track  behind N.  V.    49 

pasMngcT  having  no  liclcet  ejected 
frooi  train  for  non-payment  of 
extra  fare Tex.  463 

conductor  on  train  killed  by  car 
being  derailed  by  boom  of  der- 
rick alongside  track W.  Va.     83 

Trench. 

laborer  lulled  in  trench  by  surface 
falling  in  upon  him N.  Y.  59s 

Trespasser. 

boy  killed  by  fall  of  balloon  pole  in 
park  owned  by  street  railway 
company Va.  473 

Trustee. 

liability  of  trustee  for  iavestmeikt 
of  trust  funds Md.  368 

Variance. 

an  objection  that  there  is  a  vari- 
ance must  be  made  at  time  evi- 
dence is  offered [II.  113 

variance  between  pleading  and 
proof;  nonsuit N.  J.    33 

complaint  charging  negligence  of  a 
city  in  permitting  excavation  to 
remain  in  street  without  guards 
or  lights  into  which  plaintiff  fell 
insufficient  to  warrant  verdict  for 
negligence  in  failing  to  erect 
guard  between  street  and  lot  ... 

N.  Y.  331 

Tetalcle. 

person    stepping    into    Street    and        ' 
struck  by  wagon,  inevitable  acci- 
dent   Cal.  494 

collision  of  electric  car  with  ice 
wagon  crossing  track  and  injur- 
ing helper  on  rear  of  wagon  .... 

N.  Y.  631 

employee  carried  to  and  from  work 
injured  while  alighting  from 
wagon N.  V,  756 

collision  at  street  crossing  between 
street  car  and  wagon N.  Y.  765 


Verdict.  I 

special    verdict    failing   to  ifaow      . 
plaintiff's  freedom    from  n^li-      ' 
gence  in  action  for  damages  by 
fire  from  locomotive  defective... 

Ind.  II] 

sufficiency  of  evidence  to  uphold 
verdict Kao.  54a 

the  sum  of  tao.ooo  not  excessive 
damages  for  loss  of  leg  by  child, 

ta.  163-164 

for  (6,500  for  laboring  man  forty, 
six  year?  of  age  earning  %^  per 
month  not  excessive Minn.  73C 

injured  by  start  of  street  car  while 
alighting;  verdict  forti.  ..  Mo.  39; 

for  $3,000  for  death  of  daughter  of 
plaintiff  who  was  eighty-two 
years  old  not  excessive. . . .  N.  Y.    s: 

verdict  for  $13,500  for  cab  driver 
earning  $13  a  week  not  exces- 
sive  N.  Y.  42: 

for  $10,000  for  death  of  laborer 
earning  $3.50  a  day  excessive. . . 

N.  Y.  60I 

for  $5,000  not  excessive  where 
plaintiff  was  thirty-eight  years  of 
age  earning  $18  per  week.  .N.  Y.  76 

for  $5,000  for  injuries  received  by 
wagon  being  upset  by  sand  in 
street  not  excessive Va.  36 

Vessels. 

employee  loading  vessel  injured  by 
breaking  of  rope  which  caused 
platform  staging  to  fall Me.  79 

the  fact  tl^at  a  suit  is  pending 
against  owners  of  vessel  does  not 
bar  an  action  against  owners  of 

lowboat  for  the  same  injury 

Me.  7S 

owners  of  towboat  lowing  a  vessel 
liable  for  injury  while  lowing 
though  those  managing  the  ves- 
sel contributed '.o  the  injury. .Me.  7? 
vncrs  of  bridge  may  maintain 
action  against  owners  of  towboat 
for  damage  to  bridge  although 
all  requirements  for  building 
bridge  have  not  been  complied 
with  when  the  omission  of  such 


;   ,:.dbvC00gIC 


Teasels  —  Continued.  . 

requiremenu  wfM  not  proximate 
cause  of  damage He.  797 

collision  between  steamships  in 
stream  one  without  steam  up  . . . 

U.  S.  Circ.  App.  673 

pilot  is  agent  of  vessel  lie  navigates 
and  lliose  who  are  responsible 
tot  its  navigation  are  responsible 
for  his  acts U.  S.  Circ.  App.  677 

responsibility  for  navigation  of  ves- 
sel wbeo  chartered  and  when  de- 
mised   U.S.  Circ,  App.  677 

wrecked  through  negligence  of 
pilot U.  S.  Circ.  App,  677 

Wagon, 

employee  carried  to  and  from  work 
injured  while  alighting  from 
wagon N.  Y.  756 

collision  at  street  crossing  between 
street  car  and  wagon N.  Y.  765 

Water  Closet. 

injured  by  steam  from  pipe  in 
water  closet  that  was  not  in- 
spected in  years Cal.  399 

WharC 

passenger  waiting  on  wharf  in 
night-time  for  steamboat  injured 
by  falling  into  opening Me.   168 

Witness. 

plaintiff  testifying  in  own  behalf  to 
be  taken  Into  consideration  by 
jury 111.  S05 

a  non-expert  witness  may  testify 


EX.  915 

Witness  —  Cmtinutd. 
as  to  the  condition  of  health  of  a 
party Ind.   116 

husband  is  competent  witness  for 
wife  in  action  for  loss  of  wife's 
property Ind.  Ten  530 

testimony  of  physician  as  to  con- 
templated action  by  plaintiff  ex- 
cluded   Mich.  737 

testimony  of  physician  as  to 
whether  plaintiff  made  pretense 
of  injuries  excluded Mich.  797 

exclusion  of  whole  of  testimony  of 
witness  who  has  exaggerated  as 
to  part Mich.  717 

declarations  of  pain  when  part  of 
ret  getta  and  when  not  . . .  Minn.  385 

testimony  of  two  witnesses  that 
they  did  not  see  flagman  will  not 
avail  against  six  witnesses  that 
they  saw  him N.  Y.  60S 

application  for  physical  examina- 
tion of  plaintiff  before  trial 

N.  Y.  7S1 

cross-examination  of  witnesses  sub- 
ject to  control  of  trial  judge  .   .. 

Wis.  478 

Wreck. 

passenger  injured  by  exploding  oil 
tank  on  track  in  train  wreck 
around  which  he  had  been  con- 
ducted from  one  train  to  wait  for 
another  and  while  wailing  ap- 
proached too  near  the  wreck. . . 

Wis.     9B 
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